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REVISED  AND  GENERAL  STATUTES 


CONTAINED  IN  THIS  COMPILATION. 


They  are  divided  into  Foub  Pabts  : 

The  First  Part  relates  to  Territory,  Civil  Polity  and  Internal 
Administration. 

The  Second  Part  relates  to  the  Bights  of  Property  and  of  Persons, 

The  Third  Part  relates  to  the  Administration  of  Civil  Justice. 

The  Fourth  Pwt  relates  to  the  Administration  of  Criminal  Jus- 
tice. 

PART  FIRST. 

TERRITORY,  CIVIL  POLITY  AND  INTERNAL  ADMINISTRATION. 

CHAP.  I  Of  the  boundaries  of  the  State  and  its  Territorial  Juris- 
diction. 

Vol.  Pago. 

Title  1.  The  Boundaries  of  the  State, I,  75 

and  III,  3 

Title  2.  The  Sovereignty  and  Jurisdiction  of  the  State, I,  70 

and  m,  7 

CHAP.  H  Of  the  Civil  Divisions. 

Title  1.  The  several  Counties, I,    80 

and    V,  Ap. 

Title  2.  The  Senate  Districts, I,    81 

and  III,    10 
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Title  3.  The  Congress  Districts, HI,    12 

Title  4.  The  several  Towns, V,  Ap. 

Title  5.  The  several  Cities, V,  Ap. 

Title  6.  The  erection  and  alteration  of  Counties,  Ac., I,  881 

GENL.  STAT.  The  Assembly  Districts, m,      8 

Judicial  Districts, HI,      8 

CHAP.  III.  Of  the  Census. 

General  Statutes, HI,    13 

CHAP.  IV.  Of  the  Bights  of  Citizens, I,  82 

CHAP.  V.  Of  Public  Civil  Officers, I,  85 

and  III,    26 

Title  1.  Their  number,  location  and  classification, I,    80 

Title  2.  Legislative  Officers, I,    93 

Title  3.  Executive  Officers, I,    94 

Title  4.  Judical  Officers, I,    96 

Abt.  1.  Appointed  by  Governor  and  Senate, I,    96 

Art.  2.  Appointed  by  Courts  of  Justice,   I,    97 

Aet.  3.  Appointed  by  local  Authorities, I,    99 

Abt.  4.  Elected  by  the  People, Ill,    38 

Title  5.  Of  Administrative  Officers, I,  103 

Title  6.  General  Provisions  relating  to  all, I,  106 

Abt.  1.  Appointment,  qualification  and  term, I,  106 

Abt.  2.  Their  nomination  and  commissions, 1, 107 

Abt.  3.  Oath  of  office  and  official  bond, I,  109 

Abt.  4.  Resignations,  removals  and  vacancies, I,  111 

and  HI,    26 

Abt.  5.  Compelling  delivery  of  Books,  Ac., I,  114 

GENL.  STAT.  Powers  and  duties  of  State  Officers, Ill,    26 

CHAP.  VL  Of  Elections   ( not  including  Militia  or  Town  Offi- 

•  cers), I,  110  - 

and  HE,    39 

Title  1.  Qualifications  and  privileges  of  Electors, I,  1 1 C 

and  m,    45 

Title  2.  General  and  Special  Elections, I,  1 1 7 

.  Title  3.  Notices  to  be  given, 1, 1 1 8 

Abt.  1.  By  the  Secretary  of  State, I,  110 

Aet.  2.  By  County  and  State  Canvassers, I,  1 1 9 

Abt.  3.  Elections  in  Cities  and  Towns, I,  120 

and  m,    39 

Title  4.  Manner  of  conducting  Elections,  I,  124 

and  m,    48 
Aet.  1.  Inspectors  and  their  Clerks, 1, 124 
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Abt.  2.  Manner  of  voting  and  challenging, I,  125 

and  m,    52 

Abt.  3.  Duties  of  Inspectors  and  Clerks, 1, 120 

Abt.  4.  Canvass  by  the  Inspectors, . .  ♦  I,  130 

and  HI,    51 

Titus  5.  Final  canvass  and  declaring  the  result, I,  133 

Abt.  1.  Duty  of  County  Canvassers, I,  133 

Abt.  2.  Duty  of  County  Clerk, I,  135 

Abt.  3.  Duty  of  Secretary  of  State, I,  136 

Abt.  4.  State  canvassers, 1, 137 

Abt.  5.  Subsequent  duty  of  Secretary  of  State, I,  138 

Tttle  6.  Election  of  Members  of  Congress     and    Presidential 

Electors, I,  139 

Abt.  1.  Election  of  Representatives, I,  139 

Abt.  2.  Election  of  Presidential  Electors, I,  139 

Abt.  3.  The  College  of  Electors, I,  142 

Abt.  4.  Election  of  Senators  in  Congress, I,  144 

Title  7.  Penalties  for  violating  Election  Law,  Ac, I,  144 

and  III,    42 

Title  8.  Miscellaneous  Provisions, I,  147 

GENL.  STAT.  Election  of  Judicial  Officers, DI,    45 

.HAP.  VII  Of  the  Legislature, 1,149 

Title  1.  Apportionment  of  members, I,  149 

Title  2.  Powers,  duties  and  privileges, I,  151 

Tttlb  3.  Applications  to  the  Legislature, I,  154 

and  m,    53 

Title  4.  Enactment  and  promulgation  of  Statutes, I,  155 

and  m,   53 

Tttlb  5.  Taking  testimony  in  Legislative  proceedings, I,  156 

Tttlb  6.  Pay  and  contingent  expenses I,  159 

and  m,    65 

CHA  P.  Vm.  Of  Executive  Officers, 1, 1 62 

Title  1.  The  Governor  and  Lieutenant-Governor, I,  162 

Title  2.  The  Secretary  of  State, 1, 166 

Title  3.  The  Comptroller, I,  169 

Abt.  1.  His  general  duties  and  powers, I,  169 

Abt.  2.  Proceedings  to  recover  public  moneys, I,  173 

Abt.  3.  Lands  sold  by  or  mortgaged  to  the  State, a,  175 

Title  4.  The  Treasurer, I,  177 

Tttlb  5.  The  Attorney  General,  I,  179 

Tttlb  6.  The  Surveyor  General, ....   1, 182 

Tttlb  7.  The  State  Printer, I,  183 

and  HI,    58 

Tttlb  8.  General  provisions  relating  to  two  or  more, 1, 185 
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CHAP.  IX.  Of  Funds,  Finances  and  State  Property, 1,188 

and  m,    67 

Title  1.  The  General  Fund, ^ 1, 188 

Title  2.  The  Canal  Fund, 1, 192 

Title  3.  The  Literature  Fund, I,  105 

Titlb  4.  The  Common  School  Fund, .' 1, 195 

Titlb  5.  The  Public  Lands, 1, 197 

Abt.  1.  Commissioners  of  the  Land  Office, 1, 197 

Abt.  2.  Survey  of  unappropriated  Lands, 1, 198 

Abt.  3.  Sale  of  unappropriated  Lands, I,  200 

Abt.  4.  Lands  under  water, I,  208 

Akt.  5.  Protection  of  the  Public  Lands, I,  209 

Abt.  6.  Lands  belonging  to  Canal  Fund, I,  210 

Title  6.  Mortgages  to  the  State, I,  211 

Title  1.  Public  Buildings, I,  214 

Title  8.  Public  Libraries, I,  215 

Jitle  9.  The  Canals,    , I,  217 

Abt.  1.  Designation  and  Description, I,  217 

Art.  2.  The  Canal  Commissioners, I,  219 

Art.  8.  Appraisement  of  Damages, I,  225 

Art.  4.  The  Canal  Board, I,  229 

Art.  5.  Surplus  Waters, I,  231 

Abt.  6.  Repairs  and  Collection  of  Tolls, I,  236 

Abt.  7.  Navigation  of  the  Canals,  I,  238 

Abt.  8.  Protection  and  maintenance  of  the  Canals, I,  248 

Abt.  9.  Miscellaneous  Provisions, I,  250 

Titlb  10.  Salt  Springs, HI,  207 

Title  11.  Mines,   I,  252 

Title  12.  Escheats, , I,  254 

Title  13.  Forfeited  Estates, I,  256 

GENL.  STAT.  State  Loans, IE,    19 

CHAP.X.  Of  the  Militia, 1,257 

and  m,  245 

CHAP.  XI.  Of  Towns,  Cities  and  Villages, I,8io 

Title  1.  Towns  as  bodies  corporate,. . . , I,  310 

Abt.  1.  Their  powers  and  duties, . 1^  310 

Abt.  2.  The  division  of  a  Town, I,  311 

Title  2.  Town  meetings,  I,  312 

Abt.  1.  Annual  and  Special  Town  meetings, I,  312 

Abt.  2.  Mode  of  conducting  them, I,  315 

Title  3.  Town  Officers,  . . . I,  816 

Abt.  1.  Election  of  Town  Officers, I,  316 

Abt.  2.  Qualifications  and  tenure  of  office, I,  317 

Abt.  3.  Vacancies  in  Town  Offices,   I,  820 


Digitized  by  LjOOQ  lC 


ANALYSIS.  Jx 

Tol.  Page. 

Tttlb  4.  General  duties  of  Town  Officers, I,  321 

Abt.  1.  Duties  of  Supervisor, I,  322 

Abt.  2.  Duties  of  Town  Clerk, I,  323 

Abt.  3.  Strays, I,  324 

Abt.  4.  Division  fences, .  I,  326 

Art.  5.  Auditors  of  town  accounts, I,  328 

Abt.  6.  Compensation  of  town  officers, I,  329 

Title  5.  Legal  proceedings  for  and  against  towns, .....;..  I,  329 

Titlb  6.  Miscellaneous  provisions, I,  331 

Titlb  7.  Local  and  special  provisions, I,  332 

CHAP.  XTT.  Of  Counties  and  County  Officers, 1, 336 

Title  1.  As  bodies  corporate, I,  336 

Abt.  1.  Powers  and  rights  as  such, I,  337 

Abt.  2.  Division  of  a  county, I,  837 

Title  2.  County  Officers, I,  338 

Abt.  !.  Board  of  Supervisors, I,  338 

Abt.  2.  County  Treasurer, ...  I,  341 

Abt.  3.  Loan  Officers, I,  343 

Abt.  4.  County  Clerks, I,  348 

Abt.  5.  Sheriffs  and  Coroners, I,  350 

Abt.  6.  Surrogates,  I,  354 

Abt.  7.  District  Attorneys, I,  355 

Title  3.  Legal  Proceedings  for  and  against  Counties, I,  356 

Titlb  4.  General  Provisions, 1,  357 

CHAP.  Xm.  Of  Taxation, 1,359 

Title  1.  Property  liable  to  taxation, I,  860 

Title  2.  Place  and  manner  of  assessment, I,  361 

Abt.  1.  Place  of  assessment, I,  361 

Abt.  2.  Manner  of  Assessment, I,  303 

Abt.  3.  Equalization  of  Assessment, I,  366 

Title  3.  Collection  and  disposition  of  taxes, I,  869 

Abt.  1.  Manner  of  collection, I,  369 

Art.  2.  Duty  of  County  Treasurers, Ill,  844 

Abt.  3.  Sales  for  unpaid  taxes,   Ill,  347 

Title  4.  Taxation  of  Corporations, , I,  374 

Title  5.  General  Provisions, I,  370 

Title  6.  Special  and  Local  Provisions, I,  381 

CHAP.XIV  Of  the  Public  Health, 1,883 

Title  1 .  Officers  of  Health  in  the  City  of  New  York, I,  883 

Title  2.  Quarantine, I,  385 

Abt.  1.  Places  of  Quarantine, ILT,  887 

Art.  2.  Duties  of  Pilots  as  to  Quarantine, I,  385 

Abt.  3.  Treatment  under  Quarantine,  Ill,  387 
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Aet.  4.  Treatment  when  released  or  exempt, HI,  891 

Aet.  5.  Intercourse  with  infected  places, I»  386 

Abt.  6.  Penalties  for  violation  of  Quarantine, HI,  893 

Title  3.  Internal  regulations  for  City  of  New  York, I,  887 

.    Aet.  1.  Duties  of  Officers  of  Health, HI,  387 

Abt.  2.  Duties  of  Physicians  and  others, I,  388 

Abt.  3.  Prohibitions  and  Penalties, I»  880 

Title  4.  Marine  Hospital, I»  391 

Title  5.  General  Provisions  for  the  City  of  New  York, I,  893 

Title  6.  Preservation  of  Health  in  other  places, I,  394 

Title  7.  Practice  of  Physio  and  Surgery, I,  898 

and  III,  881 

GENL.  STAT.  Medical  College  and  Societies, HI,  429 

CHAP.  XV.  Of  Public  Instruction, M02 

Title  1.  University,  Colleges,  Academies  and  Select  Schools, ....      I,  402 

and  m,  416 

Abt-  1.  Regents  of  the  University, I,  402 

and  m,  416 

4bt.  2.  Trustees  of  Colleges,  . . . I,  406 

Art.  3.  Foundation  of  Academies, I,  408 

Abt.  4.  Trustees  of  Academies, I,  408 

Art.  5.  Provisions  as  to  Colleges  and  Academies, 1,  410 

Art.  6.  Select  Schools, I,  411 

Title  2.  Common  Schools, * I,  412 

Art.  1.  Superintendent  of  Common  Schools, 1,413 

Art.  2.  Distribution  of  School  Fund, I,  414 

Town  Superintendents  of  Common  Schools, I,  415 

Art.  3.  Duties  of  Town  Superintendents, I,  417 

Art.  4.  Inspection  by  Town  Superintendents, I,  422 

Art.  5.  Formation  and  Alteration  of  School  Districts, I,  423 

Art.  6.  Repealed. 

Art.  7.  Local  regulations  as  to  Common  Schools, I,  447 

Title  3.  Instruction  of  Deaf  and  Dumb, I,  455 

Title  4.  Gospel  and  School  Lots, 1,  456 

and  III  461 

Title  5.  Lewiston  School  Fund, I,  458 

and  m,  461 

CHAT.  XVI,  Of  Highways,  Roads,  Bridges  and  Ferries, . .     1, 459 

and  m,  530 

Title  1.  Highways  and  Bridges, I,  459 

and  HI,  530 

Abt.  1.  Highway  Officers  and  their  Duties,. . ." I,  460 

Aw.  2.  Assessment  for  Highway  Labor, I,  464 

Aet.  3.  Performance  and  commutation  for  labor*, I,  467 
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Abt.  4.  Laying  out  and  altering  Roads,    I>  472 

Abt.  5.  Obstruction  and  encroachments, I,  481 

Abt.  6.  Bridges, I,  484 

Abt.  7.  General  Provisions, Ij  485 

Tttle  2.  Regulation  of  Ferries, * I,  486 

GENL.  STAT.  Toll  Bridges,  Turnpikes  and  Plank  Roads, HI,  530 

Regulation  of  Rivers  and  Ferries, HI,  530 

Railroads, HI,  607 

CHAP.  XVn.  Of  the  Regulation  of  Trade, M88 

Title  1.  Auction  Sales, I>  488 

and  HI,  659 

Tttlb  2.  Inspection  Laws, I*  496 

and  m,  658 

Art.  1.  Inspection  of  Flour, I,  497 

Abt.  2.  Inspection  of  Beef  and  Pork,  I,  501 

Abt.  3.  Inspection  of  Pot  and  Pearl  Ashes, I,  506 

Abt.  4.  Inspection  of  Fish, I,  511 

Abt.  5.  Inspection  of  Oil, I,  513 

Abt.  6.  Inspection  of  Lumber, . . I,  515 

Abt.  7.  Inspection  of  Staves  and  Headings, I,  517 

Abt.  8.  Inspection  of  Flax  Seed, I,  521 

Abt.  9.  Inspection  of  Sole  Leather, I,  523 

Abt.  10.  Inspection  of  Hops, » I,  524 

Abt.  11.  Inspection  of  Distilled  Spirits, 1,  526 

Abt.  12.  Inspection  of  Tobacco, I,  527 

Abt.  13.  General  Provisions, I,  528 

Tttle  3.  Butter  and  Pressed  Hay, I,  531 

Title  4.  Hawkers  and  Peddlers, I,  532 

CHAP.  XVm.  Of  Corporations,  1. 535 

Tttle  1.  Turnpike  Corporations, I,  535 

Abt.  1.  Mode  of  Incorporation, I,  535 

Abt.  2.  Construction  of  the  Road, I,  538 

Abt.  3.  Tolls  and  their  Collection, I,  542 

Art.  4.  General  Provisions, I,  548 

Tttle  2.  Monied  Corporations, I,  547 

Art.  1.  Insolvent  Corporations, I,  547 

Art.  2.  Election  of  Directors, I,  552 

Abt.  3.  Construction  of  this  Title, I,  555 

Title  3.  Powers,  Privileges  and  Liabilities  of  Corporations, I,  556 

Title  4.  Special  Provisions, I,  558 

GENERAL  STATUTES: 

1.  General  Provisions  as  to  Corporations, HI,  674 

2.  Religious  Societies, HI,  687 
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3.  Benevolent,  Charitable,  Scientific  and  Missionary  Societies,  III,  705 

4.  Medical  Societies, Ill,  710 

5.  Telegraph  Companies, Ill,  719 

6.  Manufacturing  Companies, HI,  726 

7.  Cemeteries, m,  745 

8.  Agricultural  Societies, HI,  761 

0.  Skating  and  Sporting  Parks, HI,  774 

10.  Building  Associations, m,  778 

11.  Villages, Ill,  889 

12.  Ferry  Companies, Ill,  812 

13.  Navigation  Companies, 1H,  815 

14.  Libraries, HI,  834 

15.  Detection  of  Horse  Thieves, HI,  844 

16.  Gas  Companies, Ill,  844 

17.  Guano  Companies, fc m,  855 

CHAP.  XIX.  Of  Time,  Weights,  Measures  and  Money, . . . .     I,  562 

and  m,  864 

Title  1.  Computation  of  Time, I,  563 

Title  2.  Weights  and  Measures, m,  864 

Title  3.  Money  of  Account, I,  563 

CHAP,  XX.  Of  Internal  Police, 1,564 

and  IV,      1 

Title  1.  Poor  Laws, I,  565 

and  IV,      1 

Title  2.  Beggars  and  Vagrants, I,  585 

and  IV,    16 

Title  3.  Lunatics  and  Idiots, I,  586 

and  IV,    18 

Title  4.  Habitual  Drunkards, I,  589 

Title  5.  Disorderly  Persons, I,  691 

Title  6.  Support  of  Bastards, I,  593 

Title  7.  Slaves  and  Slavery, I,  609 

Title  8.  Immorality  and  Disorderly  Practices, I,  612 

Abt.  1.  Jugglers  and  Showman, I,  612 

Abt.  2.  On  holidays  and  in  taverns,  Ac, I,  612 

Abt.  3.  Betting  and  Gaining, I,  614 

and  IV,   40 

Abt.  4.  Raffling  and  Lotteries, I,  61*1 

and  IV,   48 

Abt.  5.  Racing,   I,  625 

Art.  6.  Profane  Swearing, *. . .      I,  626 

Abt.  7.  Disturbing  Religious  Meetings, I,  62? 

and  IV,  44 
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Ajzt.  8.  Observance  of  Sunday, I,  028 

and  IV,    45 

Art.  9.  General  Provisions, 

Titus  9.  Excise  Laws, I,  630 

and  IV,   45 

Title  10.  Navigation, I,  636 

Atlarge, \ IV,    56 

In  New  York  Harbor, IV,    63 

1.  Encroachments,  IV,    65 

2.  Pilots, IV,    11 

8.  Harbor  Masters  and  Port  Wardens, IV,    84 

Title  11.  Fisheries, I,  640 

and  IV,    95 

Title  12.  Wrecks, I,  648 

Title  13.  Law  of  the  Road, I,  648 

Title  14.  Firing  of  Woods, . 1,650 

Title  15.  Embezzlement  of  floating  Timber, I,  651 

Title  16.  For  the  Preservation  of  Game, IV,  101 

Title  17.  Dogs, I,  654 

and  IV,  107 
Title  18.  Destruction  of  Wolves,  &c.  (Repealed!) 

Title  19.  Brokerage,  Stock  Jobbing  and  Pawn  Brokers, I,  658 

and  IV,  111 

Art.  1.  Concerning  Brokers, I,  658 

Art.  2.  Stock  Jobbing, HI, 

Art.  3.  Pawn  Brokers, • I,  659 

Title  20.  Banking, I,  660 

Banking  generally, IV,  111 

Savings*  Banks, IV,  194 

Title  21.  Insurance, I,  663 

and  IV,  198 

GENL.  STAT.  Metropolitan  Police, IV,  258 

Disguised  and  Armed  People, IV,  279 

CHAP.  XXL  Births,  Marriages  and  Deaths, TV,  281 

CHAP.  XXH  Changing  Haines, IV,  285 

CHAP.  ZXm  Concerning  Seamen, IV,  286 

CHAP.  XXIV.  Concerning  Aliens, IV,294 

CHAP.  XXV*  Concerning Emigrant8f IV,304 

CHAP.  XXVI.  Concerning  Indians, IV,  342 

GEAP.XXVIL  Noxious  Weeds, IV,425 
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PART  SECOND. 

RIGHTS  OF  PERSON  AND  OF  PROPERTY. 

ToL  Pige. 

CHAP.  I.  Of  Real  Property, 1,665 

Title  1.  Tenure,  and  persons  capable  of  holding  it, I,  666 

Abt.  1.  Tenure  of  Real  Property, I,  166 

Abt.  2.  Persons  capable  of  holding  it, I,  667 

Title  2.  Nature  and  Alienation  of  Estates, I,  669 

and  IV,  427 

Abt.  1.  Creation  and  Division  of  Estates, I,  670 

Abt.  2.  Uses  and  Trusts, I,  676 

and  IV,  427 

Abt.  3.  Powers, I,  681 

Abt.  4.  Alienation  by  Deed, I,  688 

Title  3.  Estates  in  Dower, I,  691 

Title  4.  Estates  for  years  and  at  Will, I,  695 

and  IV,  432 
Title  5.  General  Provisions, I,  699 

CHAP.  II.  Of  Title  by  Descent, I,  7oi 

and  IV,  433 

CHAP.  IH  Of  Proof  and  Recording  Deeds,  &c, 1,706 

and  IV,  484 

CHAP.  IV.  Of  Personal  Property,  • I,  fis 

Title  1.  Partnerships, I,  715 

and  IV,  449 

Title  2.  Notes  and  Bills  of  Exchange, I,  721 

and  IV,  453 

Title  8.  Interest  of  Money, I,  725 

and  IV,  459 

Title  4.  Accumulation  and  Expectant  Estates, I,  727 

GENL.  STAT.  Factors  and  Agents. 

i 

CHAP.  V.  Of  Transmission  by  Special  Provisions. 

Title  1.  Absent,  Absconding,  Insolvent  and  Imprisoned  Debtors,    H,      1 

and  IV,  4681 

Abt.  1.  Attachments  against  Debtors, H,      1 

Abt.  2.  Debtors  Imprisoned  for  Crime, II,    IB 

Abt.  3.  Discharge  from  Debt, II,    ie 

and  IV,  463 

Abt.  4.  Compelling  Assignments, It,    24 

Ast.  5.  Exoneration  from  Imprisonment, II,    28 
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Abt.  6.  Discharge  from  Imprisonment, , n,    31 

•and  IV,  465 

Aw.  7.  General  Provisions, H;   35 

Abt.  8.  Duties  and  Powers  of  Assignees, n,   41 

and  IV,  480 

Title  2.  Idiots,  Insane,  Lunatics  and  Drunkards, II,    53 

CHAP.  VI  Of  Wills  and  the  Administration  of  Estates, ..  H,  57 

Title  1.  Wills  and  Testaments,.; n,   57 

and  IV,  486 

Abt.  1.  Wills  of  Real  Property, II,    58 

Abt.  2.  Wills  of  Personal  Property, II,    60 

Abt.'  3.  Provisions  applicable  to  both, n,    63 

Title  2.  Letters  Testamentary  and  of  Administration, II,    70 

Abt.  1.  Letters  Testamentary, .' . n,    70 

Abt.  2.  Letters  of  Administration, II,    74 

Abt.  3.  Provisions  applicable  to  both, II,    79 

Tttls  3.  Duties  of  Executors  and  Administrators, II,    83 

and  IV,  486 

Abt.  1.  Taking  Inventories,  . .  • II,    83 

Abt.  2.  Payment  of  Debts  and  Legacies, II,    88 

Abt.  3.  Accounting  and  Distribution, II,    94 

TnuB  4.  Sale  of  Real  Estate  of  Deceased, H,  102 

Title  5.  Rights  and  Liabilities  of  Executors  and  Administrators,  IE,  117 

Title  6.  Public  Administrators, II,  121 

Abt.  1.  In  the  City  of  New  York,. II,  121 

Abt.  2.  In  other  parts  of  the  State, II,  132 

CRAP.  TO.  Of  Prauds, n,  m 

Tnu  1.  Fraudulent  conveyances  of  Lands, H,  138 

TkrtE  2.  Fraudulent  conveyances  of  Personalties, II,  140 

Tiile  3.  General  Provisions, II,  142 

CHAP.  VIIL  Of  the  Domestic  Relations, n,i43 

Tbclb  1.  Husband- and  Wife, n,  143 

...  and  IV,  510 

Abt.  1.  Marriage  and  its  Solemnization, n,  143 

Abt.  2.  Divorce  for  Nullity  of  Contract, n,  147 

Abt.  3.  Divorce  dissolving  the  Contract, II,  150 

Abt.  4*  Limited  Divorces, n,  152 

Abt.  5.  General  Provisions, n,  154 

Ttos.  2 ..  Parent  and  Child, n,  1 5  5 

and  IV,  517 

Tetlb3.  Guardian  and  Ward, n,  156 

TtoLB  4.  Master  and  Servant, II,  160 

and  IV,  518 

Abt.  l.  Apprentices  and  binding  by  Indenture, n,  160 
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Abt,  2.  Slaves  and  involuntary  servitude, II>  162 

An.  3.  General  Provisions, II,  164 

GENI*  STAT.  Unclaimed  Freight  and  Baggage, 17,523 

Damages  for  causing  Death, IV,  526 


PAET  THIRD. 

ADUNISTBATIOK  OF  GTHL  JUSTICE 

CHAP.  L  Of  Courts  of  General  JuriBdiotion, n,i69 

and  IY,  529 

Title  1.  Impeachments  and  correction  of  errors, • II,  170 

Abt.  1.  Constitution  and  Officers  of  the  Court, • .    II,  170 

Abt.  2.  Impugnments  and  proceedings  thereon, n,  171 

Abt.  3.  As  a  court  for  correction  of  errors, II,  172 

and  IY,  581 

Tttlb  2.  Court  of  Chancery, •. .    II,  174 

.  Abt.  1.  Constitution  and  Officers  of  Court, II,  174 

Abt.  2.  Powers,  DutieB  and  Jurisdiction, II,  180 

Abt.  3.  Terms  and  manner  of  Proceeding, . H,  182 

Abt.  4.  Proceedings  against  non-residents,  &c, II,  102 

Abt.  5.  Granting  Injunctions, II,  196 

Abt.  6.  Foreclosure  of  Mortgages, II,  198 

Abt.  7.  Sale  of  In&nts'  Lands,. II,  202 

Title  3.  Supreme  Court, II,  204 

and  IY,  531 

Title  4.  Circuits  and  Oyer  and  Terminer, , . . . .    II,  229 

and  IY,  532 

TnxB  5.  County  Courts  and  Court  of  Sessions II,  216 

and  IY,  544 
TmjB  6.  Mayors9  Courts  in  Cities, II,  226 

CHAP.  H  Of  Courts  of  Special  Jurisdiction, 11,929 

and  IY,  543 

Title  1.  Surrogates'  Courts, II,  229 

and  IY,  543 

Trrus  2.  Special  Sessions, • n,  233 

and  IY,  543 

Tttlb  3.  Justices'  Courts  in  Cities, H,  233 

and  IY,  543 

Title 4.  Justice*'  Courts,.,... 11,234 

and  IY,  543 

Abt.  1 .  Jurisdiction, IL  234 

and  IY,  543 

Abt.  2.  Commencement  of  suits, n,  242 

Asr.  3.  Appearance  of  parties, n,  248 
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Abt.    4,  Pleadings  and  Bet-offg, 11,249 

Aap.    5.  Adjournments, II,  254 

Abt.    6.  Attendance  of  Witnesses, II,  257 

Abt.    7.  Trials,  11,258 

Axe.    8.  Judgments  and  docketing  same, II,  262 

Abt.    9.  Executions  and  Sales  thereon, n,  265 

Abt.  10.  Removal  b7  Certiorari.  (See  Code.) 
Abt.  11.  Removal  by  Appeal.  (See  Code.) 

Abt.  12.  Fees  and  Costs, , . .  II,  272 

Abt.  18.  General  Provisions, n,  274 

(8AP.nL  Genei^ProyiflicaiBaBU Courts n,284 

and  IV,  549 
TttLE  1.  As  to  Particular  Courts, II,  284 

and  IV,  543 
Hole  2.  As  to  Courts  of  Record, n,  286 

and  IV,  529 
Abt.  1.  Their  nature,  proooB  and  proceedings, n,  286 

Abt.  2.  Powers  of  Judicial  Officers, ; n,  289 

Abt.  3.  Their  duties  and  privileges, H,  297 

Abt.  4..  Miscellaneous  provisions, II,  801 

CHAP.  IV.  Of  the  Statute  of  Limitations, n,aos 

Thus  l.  Time  of  commencing  actions  generally, n,  80S 

Tbi*  2.  for  the  recovery  of  real  estate,. , II,  303 

Ttelb  8.  Commencement  of  other  actions, II,  806 

TttLK  4.  General  provisions, n,  808 

CEAF.V.  Of  Actions  Relating  to  Real  Property, n,8io 

TniB  1.  Ejectment, n,  811 

and  IV,  608 
TnxE  2.  Determination  of  claims, n,  821 

and  IV,  610 
toxB  3.  Partition, II,  824 

and  IV,  612 

trrLB  4.  Writ  of  Nuisance, II,  848 

•ftttB  5.  Waste, II,  844 

Title  6.  Trespass  on  Lands, II,  849 

and  IV,  616 

Tulb  7.  General  Provisions, n,  849 

Tbelb  8.  Discovering  death  of  Parties, n,  354 

CHitf,VL  Of  Proceedings  in  Personal  Actions, n,357 

and  IV,  618 

Xbtlb  1.  Bringing  suits  and  proceedings  thereon, II,  358 

and  IV,  618 
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Title  2.  Pleadings  and  set-off; II,  362 

and  IV,  621 

Title  3.  Assessment  of  Damages, II,  368 

Title  4.  Judgments,. II,  370 

and  IV,  622 

Abt.  1.  General  Provisions, II,  371 

Abt.  2.  Docketing  and  Priority  of  Lien, II,  373 

and  IV,  627 

Title  5.  Executions,  II,  376 

and  IV,  622 

Abt.  1.  General  Provisions, II,  376 

Abt.  2.  Executions  against  Property, n,  378 

Abt.  3.  Remedies  on  failure  of  Title,  &c,, II,  389 

Abt.  4.  Execution  against  the  Person, II,  391 

Title  6.  Proceedings  in  the  Progress  of  an  Action, n,  391 

Abt.  1.  Against  joint  Debtors, II,  391 

Abt.  2.  On  Bonds  for  performance  of  covenants, II,  392 

Abt.  8.  To  charge  and  exonerate  Bail,  ••••••••.••• n,  394 

Abt.  4.  Consolidating  and  Referring  causes, II,  398 

• 

CHAP.  VTL  Of  Proceedings  in  Actions, n»*oi 

and  IV,  637 

Title  1.  Abatement  and  Revival  of  Actions, II,  401 

Title  2.  Removal  before  Trial, n,  404 

Titlb  8.  Evidence, II,  406 

and  IV,  637 

Abt.  1.  Taking  testimony  conditionally, II,  407 

Abt.  2.  Taking  testimony  out  of  the  State, II,  409 

Abt.  3.  Proceedings  in  other  States  and  Nations, II,  412 

Abt.  4.  Testimony  to  be  used  abroad, II,  413 

Abt.  5.  Perpetuating  testimony, II,  414 

Abt.  6.  Privileges  and  Attendance  of  Witnesses, II,  416 

Abt.  7.  Documentary  Evidence, n,  419 

Abt.  8.  Examination  of  Witnesses, II,  422 

Abt.  9.  Administering  oaths, •  n,  424 

Title  4.  Trial  of  Issues  of  fact, II,  425 

and  IV,  647 

Abt.  1.  General  Provisions, II,  425 

Abt.  2.  Return  and  Summoning  of  Jurors, II,  427 

Abt.  3.  Special  Juries, II,  435 

Abt.  4.  Trial  and  its  incidents, II,  436 

,  Title  5.  Amendments, II,  441 

Title  6.  Powers  and  Duties  of  Sheriff  and  other  Officers, II,  444 

Abt.  1.  Arrest  on  Civil  Process, II,  444 

Abt.  2.  Imprisonment  on  Civil  Process, II,  446 
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Abt.  8.  Jail  Liberties, n,  450 

and  IV,  684 

Am  4.  Escapes,  . .' n,  455 

Abt.  5.  Election  of  new  Sheriff II,  457 

Abet.  6.  Executing  and  return  of  process, n,  458 

Abet.  7.  Resistance  to  Civil  Process, n,  459 

and  IV,  279 

Asr.  8.  Where  Sheriff  cannot  act, II,  460 

Abt.  9.  Process  out  of  U.  S.  Courts, , II,  462 

CHAP.  Vm  Of  Proceedings  in  Special  Cases, n,  463 

and  IV,  650 

Title  1.  Suits  by  Poor  Persons, II,  463 

Title  2.  Proceedings  by  and  against  Infanta, II,  465 

Title  8.  By  and  against  Heirs,  Executors,  &c, II,  466 

Abt.  1.  Executors  and  Administrators, II,  466 

Abt.  2.  Heirs,  Legatees,  Next  of  Kin  and  Devisees, 11,469 

Title  4.  By  and  against  aggregate  Bodies, H,  476 

and  IV,  650 

Abt.  1.  By  and  against  Corporations  at  Law, n,  477 

Abt.  2.  By  and  against  Corporations  in  Equity,  .' II,  482 

Abt.  3.  Voluntary  dissolution, H,  488 

Abt.  4.  By  and  against  Public  Bodies, II,  494 

Title  V.  By  and  against  Public  Officers  on  Official  Bonds, n,  498 

'  Title  6.  lines,  Penalties  and  Forfeitures,. n,  502 

and  IV,  652 

Abt.  1.  Actions  for  Penalties  and  Forfeitures, H,  502 

Abt.  2.  lines  and  Recognisances, H,  505 

Title  7.  Admeasurement  of  Dower, n,  510 

TnxE  8.  Demands  against  Vessels, IV,  653 

Teclb  9.  Recovering  rent  and  Demised  Premises, H,  515 

and  IV,  661 

Axr.  1.  Distress  for  Rent, n,  515 

Axr.  2.  Recovery  of  possession  by  Ejectment, H,  521 

Title  10.  Summary  recovery  of  Possession, H,  523 

Abt.  1.  Forcible  entry  and  Detainer, n,  523 

Abt.  2.  For  non-payment  of  rent,  Ae^ n,  527 

Title  11.  Distress  for  Damage  feasant,  Ac, H,  534 

Tktlb  12.  Action  of  Replevin,  (See  Code,) n,  588 

Title  18.  Proceedings  for  Contempt, n,  552 

Thxe  14.  Arbitrations, H,  559 

Title  15.  Foreclosure  by  Advertisement, n,  564 

and  IV,  662 

Title- 16.  Draining  Swamps  and  Lowlands, n,  568 

Title  17.  General  provisions  concerning  suits,  Ac., n,  570 

GENL.  STAT.  lien  Laws, IV,  669 
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CHAP.  IX.  Of  Proceedings  commenced  by  SpecUl Writ,*  n,  679 

and  IV,  681 

Title  1.  Habeas  Corpus  and  Certiorari, ',..;•• ,.«    II,  579 

and  IV,  681 

Abt.  1.  To  bring  up  Witnesses, «    11,579 

Abt.  2.  To  inquire  into  cause  of  Detention, II,  583 

Abt.  3.  General  Provisions, n,  594 

Title  II.  Scire  Facias,  Mandamus,  Information,  Prohibition  and 

Ad  Quod  Damnum, , 11,597 

Abt.  1,  Scire  Facias, II,  597 

Abt.  2.  Quo  Warranto,  . . .  ♦ • H,  60S 

Abt.  3.  Mandamus  and  Prohibition, II,  607 

and  IV,  683 

Abt.  4.  Ad  Quod  Damnum, JD,  610 

Thle3.  Writ  of  Error  and  Appeals, •.    11,612 

and  IV,  529 

Abt.  1.  Writs  of  Error, *    11,612 

Abt.  2.  Writs  of  Certiorari, H,  625 

Abt.  3.  Appeals, II,  627 

and  IV,  556 

CHAP.  X.  Of  Costs  and  the  Fees  of  Officers, n>6S5 

and  IV,  68S 

Title  1.  When  costs  may  be  recovered, II,  685 

Title  2.  Security  for  Costs, H  644 

Title  3.  Fees  of  certain  Officers, II,  645 

Title  4.  General  Provisions, II,  669 

Title  5 .  Taxation  of  Costs, n,  671 

GENL.  STAT.  Code  of  Procedure, V,     I 


PART  FOURTH. 

ADMINISTRATION  OF  CRIMINAL  JTOTO3B. 

CHAP.L  Of  Crimes  and  their  Punishment, n,675 

and  V,145 

Title  1.  Punishable  with  Death* H,  678 

Title  2.  Against  the  Person, H,  679 

aad  V,145 

Abt.  1.  Manslaughter, - II,  679 

Abt.  2.  Rape,  Maiming,  Kidnapping,  Ac, H,  682 

Title  8.  Against  Property, , II,  686 

and  V,150 

Abt.  1.  Arson, II,  686 

Abt.  2.  Burglary, n,  688 

Abt.  3.  Forgery, , , . ., II, 689 
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,4.  Fake  Pretences,..  • 11,696 

,  5.  Embezzlement,  Robbery  and  Larceny, II,  607 

Tttlk  4.  Affecting  the  Administration  of  Justice, n,  701 

and  V,  156 

Aw.  1.  Perjury  and  subornation  4f  game, n,  701 

An.  2.  Bribery, II,  703 

and  V,  158 

Asr.  3.  Breaking  Prison, n,  705 

TxtlxS.  Against  the  Poblw  Peace  and  Morab, 11,707 

and  V,  156 

Axe.  1.  Duelling  and  challenging  to  fight, n,  708 

Abt.  2.  Unlawful  marriage*  and  incest, n,  709 

Axr.9.  Against  FuMie  Decency,  c*a, 11,710 

Title  6.  Misdemeanors, n,  712 

and  V,  156 

trrLm  7.  General  Provisions, n,  720 

IL  Of  Frooeedings  in  Criminal  Oases, II,  727 

and  V,  162 

TtrLXl.  Prerention  of  Grime, , 11,727 

Tnu  2.  Arrest,  Examination  and  Bail, n,  729 

and  V,  167 

TtaJi  8.  Trial  by  Special  Sessions, n,  734 

Aw.  1.  Special  Sessions  in  the  Country, n,  784 

Abt.  2.  Special  Sessions  in  the  City  of  New  York, II,  739 

Abt.  8.  General  Provisions,. . n,  741 

Abt.  4.  Certiorari  to  Special  Sessions, V,  175 

Tztle  4.  Indictments  and  Proceedings  before  Trial, II,  743 

and  V,  170 

Abt.  1.  Grand  Jury, II,  743 

Abt.  2.  Indictments, n,  748 

Abt.  8.  Removal  before  Trial, n,  755 

Tmx  5.  Trial  and  its  Incidents, n,  757 

and  V,  171 

Trrut  6.  Judgment  and  Execution, n,  762 

and  V,  173 

Abt.  1.  Judgment  and  enforcing  it, n,  762 

Abt.  2.  Writ  of  Error  and  Certiorari, n,  764 

and  V,  175 

Tttxb  7.  Special  Proceedings, n,  767 

Abt.  1.  Coroners'  Inquests, n,  767 

and  V,  178 

Axr.  3.  Outlawry  for  Treason, n,  789 

Am.  8.  Miscellaneous  Proceedings, n,  770 

Tdu  8.  Fees  of  Officers, n,  7  94 

and  V,  180 
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CHAP.HL  Of  Jails  and  State  Prisons, n,n9 

and  Yt186 

Title  1.  County  Prisons, s  11,779 

and  V,  186 

Aet.  1.  Designation  of  them, . . ,  n,  779 

Abt.  2.  Inspection  of  them, ^  II,  782 

Tttlk2.  State  Prisons, 11,784 

and  V,  187 

Art.  1.  Custody  and  Government* . . . . .. .  H,  785 

Abt.  2.  Labor  of  Prisoners, II,  803 

Abt.  3.  Treatment  of  Prisoners, II,  808 

Abt.  4.  Special  Provisions,  . II,  813 

Title  3.  General  Provisions  applicable  to  all  Prisons, 11,818 

GENERAL  STATUTES : 

CHAP.  IV,  Of  Juvenile  Asylums, V,206 

CHAP.  V.  Of  Insane  Criminals, Vf24i 

CHAP.  VI.  Of  Provisions  as  te  Criminal  Courts, V,245 

CHAP.  VII.  Of  Pardon*, V,  261 

CHAP.  Vm.  Of  Criminal  Statistics, V,25i 

CHAP.  IX.  Of  Foreign  Convicts,...  •. ,  V,25Y 
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REVISED  STATUTES 


OF 


STATE  OF  NEW  Y0KK. 


PART  n. 

C0JT1HUED. 

CHAP.  V.* 

Of  Title  to  Property,  Real  and  Personal,  transmitted  or 
acquired  by  Special  Provisions  of  Law. 

(Took  effect  1  January,  1880,  except  Article*  9  and  10.) 

Title.  1. — Of  the  assignment  of  the  estates  of  non-resident,  abscond- 
ing, insolvent,  or  imprisoned  debtors. 

TriLx  2. — Of  the  custody  and  disposition  of  the  estates  of  idiots, 
lunatics,  persons  of  unsound  mind,  and  drunkards. 

TITLE    I. 

OP  THE  ASSIGNMENT  OF  THE  ESTATES  OF  NON-RESIDENT,  AB- 
SCONDER, INSOLVENT,  OB  IMPRISONED  DEBTORS. 

Ajt.  1.  — Of  attachments  against  absconding,  concealed,  and  non-resident  debtors. 

Axr  2.— Of  attachments  against  debtors  confined  for  crimes. 

An.  o\  —  Of  voluntary  assignments,  made  pursuant  to  the  application  of  an  insol- 
vent and  his  creditors. 

Aar.  4. — Of  proceedings  by  creditors,  to  compel  assignments  by  debtors  impri- 
soned on  execution  in  civil  can****. 


*  Hoiking  la  this  Chapter  la  affected  bj  the  Code  of  Procedure,  Code,  1 471.  Post,  vol.  & 
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Abt.  5. — Of  voluntary  assignments  by  an  insolvent,  for  the  purpose  of  exone- 
rating his  person  from  imprisonment 

Abt.  & — Of  voluntary  assignments  by  a  debtor  imprisoned  in  execution  in  civil 
causes. 

Art.  7. — General  provisions  applicable  to  proceedings  under  the  several  preceding 
articles,  or  some  of  them. 

Abt.  & — Of  the  powers,  duties  and  obligations  of  trustees  and  assignees  under 
"  *  \  Titl< 


this  tide. 


article  rater. 


OF  ATTACHMENTS  AGAINST  ABSCONDING,  CONCSALKD,  AND.  NON-RESIDBTNT 

DEBTORS. 

Sac   1.  When  property  of  a  debtor  may  be  attached. 

2.  Application  for  attachment,  to  whom  to  be  made. 

3.  By  what  creditors  application  may  be  made. 

4.  Application  to  be  in  writing,  and  verified  by  affidavit 

5.  Grounds  on  which  it  is  made,  to  be  verified  by  two  witnesses. 

6.  Officer,  if  satisfied,  to  order  notice,  and  to  issue  warrant 
T.  Duty  of  sheriff  on  receiving  such  warrant 

8.  Sheriff  to  make  and  return  an  inventory. 

9.  Perishable  property  (except  vessels)  to  be  sold. 

10.  If  property  be  claimed  by  another,  jury  to  try  claim. 

11.  If  jury  find  for  claimant,  property  to  be  delivered. 

12.  Costs  of  inquisition,  by  whom  to  be  paid. 

13.  On  claim  being  made  to  vessel,  such  vessel  to  be  valued. 

14.  Claimant  to  give  bond  with  sureties ;  its  condition. 

15.  On  execution  of  bond,  vessel  or  share  seized,  to  be  discharged. 

16.  Bond  to  be  sued  by  trustees;  when  debtor  may  sue  on  it 

17.  What  may  be  shown  in  bar  to  such  suit;  rule  of  damages. 

18.  Foreign  vessel  seized,  may  be  valued. 

19.  Notice  to  be  given  to  attaching  creditors. 

SO.  Attaching  creditors  to  give  bond  with  sureties. 

21.  Unless  bond  be  given,  vessel  attached,  to  be  discharged. 

22.  No  second  warrant  to  ««8ue,  till  bond  be  given. 

23.  When  debtor  entitled  to  claim  such  vessel. 

14   When  vessel  to  be  sold  for  indemnity  of  creditor  giving  bond. 

25.  Vessel,  if  not  claimed,  may  be  sold  on  application  of  creditor. 

26.  When  share  may  be  sold,  on  application  of  joint  owner. 

27.  Officer  ordering  sale,  to  fix  time,  Ac. 

28.  Officer  issuing  warrant,  to  order  notice  to  be  published. 

29.  Time  for  which  notice  is  to  be  published. 

30.  Contents  of  notice  in  the  case  of  an  absconding  or  concealed  debtor. 

31.  Contents  of  notice  in  the  case  of  a  non-resident  debtor. 

32.  All  aales  and  judgments,  alter  first  publication  of  notice,  void. 

33.  The  like  provision  as  to  certain  estate  of  non-resident  debtors. 

34.  Persons  indebted  to  such  debtors,  or  having  their  property,  to  account  to 


35.  Payments  to  debtor,  after  first  publication,  fraudulent 

36L  Persons  prosecuted  by  debtor,  may  give  attachment  in  bar. 

37.  After  application  for  attachment,  any  other  creditor  may  file  petition, 

38.  Such  latter  creditor  to  be  thereafter  deemed  an  attaching  creditor. 

39.  Every  subsequent  attachment  to  be  deemed  part  of  the  first  proceedings 

40.  Notice  of  first  warrant,  to  be  given;  proceedings  thereupon. 

41.  Duty  of  officer  who  issued  such  subsequent  warrant 

42.  Rights  and  obligations  of  creditors  applying  for  subsequent  warrant 

43.  Absconding  or  concealed  debtor  may  contest  allegation  of  concealment 
44  Non-resident  debtors,  may  also  contest  the  fact  of  non-residence. 
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&V.  45.  Every  sucli  petition  to  Ix*  accompanied  hy  a  bond.  i*R  *• 

461  Officer  with  whom  petition  iiled,  to  make  report  to  court 
47*.  Proceedings  of  such  court  thereupon. 

48.  If  allegations  are  proved,  warrant  to  be  diaohargwi 

49.  Court  to  tax  costs,  and  to  enforce  payment 

50.  If  allegations  not  proved,  penalty  of  bond  may  be  recovered. 

51.  Persons  to  whom  debtor  has  transferred  property,  may  petition  foi  hearing. 
5l  When  jury  trial  is  had,  effect  of  their  decision. 

53.  Proceedings  upon  warrant,  how  far  stayed  by  petition  end  bond. 

64.  Debtor  may  apply  to  officer  issuing  attachment!  for  its  discharge. 

55.  Bond,,  to  be  executed  upon  such  application. 

56.  If  bond  be  given,  warrant  to  be  discharged. 

57.  When  bond  may  be  prosecuted ;  proceedings  thereon. 

58.  Whe*  officer  issuing  warrant,  shall  appoint  trustees. 

59.  If  tristees  are  not  appointed  in  due  time,  warrant  to  be  discharged.  * 

60.  Ord«r  to  be  endorsed  on  appointment,  allowing  it  to  be  recorded,  Ao 
6L  Appointment  to  be  recorded ;  where  and  within  what  time. 

62.  Record  thereof,  and  transcript,  how  far  evidence. 
63  6  64  If  debtor  die  or  become  insane. 

65.  Sheriff  to  return  warrant  and  proceedings.  %  [SI 

66.  Return  how  enforced. 

67.  Officer  issuing  warrant,  to  file  creditor's  affidavits. 

68.  To  report  to  supreme  court,  which  shall  thereafter  have  jurisdiction. 

69.  Proceedings  may  also  be  removed  by  certiorari. 

tO.  Powers  of  supreme  court,  after  receiving  return  to  certiorari. 

71.  Notice  to  be  given  of  the  names,  £a,  of  sureties. 

72.  Creditors  may  require  sureties  to  justify. 

73.  Seizures  under  this  Article,  to  supersede  other  seizures. 

5  1.  The  real  and  personal  property  of  a  debtor,  may  be  when  pro 
attached  for  the  payment  of  his  debts,  in  the  following  cases:  KafuSSed. 

i.  Whenever  such  debtor,  being  an  inhabitant  of  this  state, 
shall  secretly  depart  therefrom,  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  civil  process ;  or  shall 
keep  himself  concealed  therein,  with  the  like  intent. 

2.  Whenever  any  person,  not  being  a  resident  of  this  state, 
shall  be  indebted  on  a  contract  made  within  this  state,  or  to 
a  creditor  residing  within  this  state,  although  upon  a  contract 
made  elsewhere. 

UL,  157,  §  1  &  23;  13  K.Y.,  264;  11  N.  Y.,  330;  8  N.  Y.,  158;  5 
N.  Y„  168;  3  N.  Y„  42;  12  B..  300;  9  B.,  446;  7  B.,  188;  21  W., 
673;  3  W.,  325;  1  W.,  45;  H.  &  D.f  448;  1  H.,  484;  2  Cfii.,  317;  6 
Cow,,  603;  19  How.  P.  R..  543;  18  How.  P.  R.,.  15;  17  Howl  P.  R, 
17;  12  How.  P.  B.,  345;  34  N.  Y,  255. 

S  2.  Application  for  such  attachment,  may  be  made  to  any  ^SSr 
officer,  specified  in  the  first  section  of  the  seventh  Article  of  meat. 
this  Title. 

5N.Y„164. 

J  3.  Sneh  application  m$y  be  made  by  any  creditor  resident  $£*»* 
within  this  state  or  out  of  it,  or  by  his  personal  representa- 
tives, having  a  demand  against  such  debtor  personally, 
whether  liquidated  or  not,  arising  upon  contract,  or  upon  a 
judgment  or  decree  rendered  within  this  state,  or  upon  a  judg- 
ment or  decree  rendered  elsewhere  upon  a  contract  made ' 
within  this  state,  amounting  to   one  hundred   dollars  or 
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upwards;  or  by  any  two  such  creditors  having  such  demands, 
to  the  amount  of  one  hundred  and  fifty  dollars  or  upwards : 
or  by  any  three  or  more  creditors,  having  such  demands,  to 
the  amount  of  two  hundred  dollars  or  upwards. 

I  R.  Is  157,  §  1  *  20;  1845,  ch.  153;  13  N.T.,  506;  8  N.  Y.,  158;  3 

N.  Y.,  41;  13  B.,  452;  3  B,  230;  2  B.f  438;  1  B.,  148,  492;  21  W., 
317;  9  W.,  468;  7  W.,  499;  6  W.,  554;  6  Cown  606;  5  Cow..  293; 
6  J.  C.  R,  186;  3  Cai.,  257 ;  2  S.  S.  C,  17. 

§  4.  Such  application  shall  be  in  writing,  verified  by  the 
affidavit  of  the  creditor,  or  of  the  person  making  the  same  in 
his  behalf,  in  which  shall  be  specified  the  sum  in  which  the 
debtor  is  indebted,  over  and  above  all  discounts,  to  the  person 
in  whose  behalf  such  application  is  made,  and  the  grounds 
upon  which  the  application  is  founded. 

II  N.  Y.,  335;  8  N.  Y.,  158;  5  N.  T,  164>  «2;  21  W.,  317,  673;  18 

W.,  611;  2W,  298. 

§  5.  The  facts  and  circumstances  to  establish  the  grounds 
on  which  such  application  is  made,  shall  also  be  verified  by 
the  affidavits  of  two  disinterested  witnesses. 

11  N.  Y.,  335;  5  N.  Y.,  429;  11  B.,  334;  7  B.,  187;  7  H.,  189;  4  H- 
599;  21  W.,  317. 

§  6.  Upon  such  proof  being  made  to  the  satisfaction  of  the 
officer  to  whom  the  application  is  addressed,  he  stall  order  a 
notice  to  be  published  as  herein  after  directed,  and  shall  issue 
one  or  more  warrants,  as  may  be  necessary,  to  the  sheriff  of 
every  county,  in  which  any  property  of  such  debtor  may  be, 
commanding  him  to  attach  and  safely  keep  all  the  estate,  real 
and  personal  of  such  debtor,  within  his  county,  (except  such 
articles  as  are  by  law  exempt  from  execution,)  with  all  books 
of  account,  vouchers  and  papers  relating  thereto. 

13  N.  Y.f  514;  4  a  Ch.,  565;  9  How.  P.  R.,  122. 

§  7.  The  sheriff  to  whom  any  such  warrant  shall  be  directed 
and  delivered,  shall  immediately  attach  all  the  real  estate  of 
such  debtor,  and  all  his  personal  estate,  including  money  and 
bank  notes,  except  articles  exempt  from  execution ;  and  shall 
take  into  his  custody  all  books  of  account,  vouchers  and 
papers  relating  to  the  property,  debts,  credits  and  effects  of 
such  debtor,  together  with  all  evidences  of  his  title  to  real 
estate;  which  he  shall  safely  keep,  to  be  disposed  of  as  herein 
after  directed. 

1  R.  L.,  157,  §  1;  14  J..R.,  217;  11  How.  P.  R.,  46. 

§  8.  He  shall,  immediately  on  making  such  seizure,  with 
the  assistance  of  two  disinterested  freeholders,  make  a  just 
and  true  inventory  of  all  the  property  so  seized,  and  of  the 
books,  vouchers  and  papers  taken  into  his  custody,  stating" 
therein  the  estimated  value  of  the  several  articles  of  personal 
property,  and  enumerating  such  of  them  as  are  perishable; 
which  inventory,  after  being  signed  by  the  sheriff  and  the 
appraisers,  shall,  within  ten  days  after  such  seizure,  be 
returned  to  the  officer  who  issued  the  warrant,  and  the  sheriff, 
shall,  under  the  direction  of  such  officer   collect,  receive 
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and  take  into  his  possession  all  debts,  credits  and  effects 
of  suchi  debtor,  and  commence  such  suits  and  take  such  legal 
proceedings  in  the  name  of  such  debtor  as  may  be  necessary 
for  that  purpose;  and  which  suits  and  proceedings  may  be 
continued  by  the  trustees,  to  be  appointed  as  herein  after 
directed,  until  a  final  termination  thereof. 

1  R.  L.,  157  ;  Laws  of  1840,  ch.  354, 

5  9.  If  any  of  the  property  so  seized,  other  than  vessels,  be  pJd?££j 
perishable,  the  sheriff  shall  sell  the  same  at  public  auction,  ■•■old. 
under  an  order  of  the  officer  who  issued  the  warrant,  and 
shall  retain  in  his  hands  the  proceeds  of  such  sale,  after 
deducting  his  expenses,  to  be  allowed  by  such  officer ;  which 
proceeds,  shall  be  disposed  of  in  the  same  manner,  as  the 
property  so  sold  would  have  been,  if  it  had  remained  unsold. 

1R.L,  167,  §  3 ;  14  How.  P.  R.,  347. 

g  10.  If  any  goods  or  effects,  seized  as  the  property  of  the  JJJyJ 
debtor,  other  than  vessels,  shall  be  claimed  by,  or  in  behalf  Sow  trteJ. 
of;  any  other  person  as  his  property,  the  sheriff  shall  summon 
and  swear  a  jury  to  try  the  validity  of  such  claim,  in  the 
same  manner  and  with  the  like  effect,  as  in  case  of  seizure 
under  execution. 

1  R.  1^158,84;  1841,  ch.  297;  4  N.Y.,183;  3  EL,  387;  27  N.  Y., 
603;  43  B.,  376;  86  B.,  407. 

§  11.  If,  by  their  inquisition,  the  jury  find  the  property  of  f""**- 
the  goods  and  effects  so  seized  to  be  in  the  person  so  claiming  fSSd  for 
them,  the  sheriff  shall  forthwith  deliver  them  to  the  claimant cWma,lt 
or  his  agent;  unless  the  attaching  creditor  shall,  by  bond 
with  sufficient  sureties,  indemnify  the  sheriff  for  the  deten- 
tion of  such  goods  and  effects.    In  case  of  such  indemnity, 
the  sheriff  shall  detain  such  goods  and  effects,  to  be  disposed 
of,  as  hereinafter  directed. 

4  N.  Y.,  183 ;  6  B.,  168 ;  3  H.,  387 ;  36  B.,  407.    • 

§  12.  If  the  property  in  such  goods  be  found  to  be  in  the  cot*  tad 
claimant,  the  costs  and  charges  arising  from  such  inquisition,  <*****- 
to  be  allowed  by  the  officer  issuing  the  warrant,  shall  be  paid 
by  the  attaching  creditor ;  but  if  it  be  found  to  be  in  the 
debtor,  then  the  costs  and  charges,  to  be  ascertained  in  the 
same  manner,  shall  be  paid  by  the  claimant. 

27  N.  Y.t  603. 

S  13.  When  a  vessel  belonging  to  any  port  or  place  in  this      m 
state  or  any  of  the  United  States,  or  any  share  or  any  interest  &°^* 
in  such  vessel,  shall  be  attached ;  on  the  application  within  <pm  to 
thirty  days  thereafter,  of  any  person  claiming  such  vessel  or  yomml"0 
share,  or  of  his  agent,  the  officer  who  issued  the  warrant,  may 
cause  the  vessel  or  share  so  seized,  to  be  valued  by  three  in- 
different men  to  be  appointed  by  such  officer. 

Laws  of  1822,  238,  §  I. 

§14.  Within  two  days  after  such  appraisement  shall  ben>.  Bond 
made,  the  claimant  or  his  agent  may  execute  a  bond  with* beglTWI* 
sureties,  to  be  approved  by  such  officer,  to  the  people  of  this 
state,  in  a  penalty  double  the  amount  of  such  appraised  value, 


— 
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taLg  L  conditioned,  that  in  a  suit  to  be  brought  on  such  bond,  the 
claimant  will  establish,  that  he  was  the  dwner  of  such  vessel 
or  share  at  the  time  of  the  seizure,  and  in  case  of  his  failure 
to  do  so,  that  he  will  pay  the  amount  of  such  valuation  with 
interest  from  the  date  of  the  bond,  to  any  trustees  who  may 
be  appointed  on  such  attachment;  or  in  case  none  be  appoint* 
ed  according  to  law,  or  the  attachment  be  discharged,  to  such 
debtor  or  his  personal  representatives.  41  b.,  603. 
vessel  §  15.  Upon  such  bond  being  executed  and  delivered  to  such 

SSSedT  officer,  he  shall  order  the  vessel  or  share  so  seized  to  be  dis- 
charged from  the  attachment,  and  the  sheriff  shall  discharge 
such  vessel  or  share  accordingly. 

3  S.  a  C,  404. 

§  16.  If  trustees  be  appointed  upon  such  attachment,  they 
shall  immediately  commence  a  suit  on  such  bond;  or  in  case 
none  be  appointed  according  to  law,  or  the  attachment  shall 
be  discharged,  the  debtor  or  his  personal  representatives  may 
prosecute  such  bond. 
Defence  in       g  17.  In  such  suit,  the  claimant  may  give  in  evidence  in  bar 
sncn  suit.    Q£  a  recovery^  that  he  was  the  owner  of  the  vessel  or  share 
seized  at  the  time  of  issuing  such  warrant.    If  he  fail  to 
establish  such  ownership,  or  if  judgment  shall  pass  against 
him  by  default  or  on  demurrer,  the  party  prosecuting  such 
suit,  shall  recover  the  amount  of  the  valuation  of  such  vessel 
or  share,  with  interest  from  the  date  of  the  bond,  to  be  assessed 
as  damages. 
Foreign  §  18.  Whenever  a  foreign  vessel,  or  a  share  or  interest  in 

ySSSd.hafr  any  foreign  vessel,  shall  be  attached,  such  vessel  or  such  share 
or  interest,  may  be  valued  in  the  manner  above  prescribed, 
upon  the  application  of  any  person,  who  shall  by  his  affidavit 
swear,  that  he  is  the  owner  thereof,  or  upon  the  application  of 
the  agent  of  such  ofrner,  who  shall  by  his  affidavit  swear  tha.t 
he  is  such  agent,  and  that  he  verily  believes  his  principal  to 
be  the  owner  of  the  vessel  or  share  so  attached. 

Laws  of  1822,  238,  §  2. 

[6]  §  19-  Such  notice  of  such  application  shall  be  given  to  the 

ft*ice       attaching  creditors,  as  the  officer  to  whom  the  same  is  made, 

shall  deem  reasonable, 
creditors  to     S  20*  Within  three  days  after  such  valuation  shall  be  re- 
wuhsu*    turned  to  the  officer  who  directed  the  same,  the  creditors  at 
tin.  whose  instance  the  attachment  issued,  shall  execute  a  bond 

with  sureties  to  be  approved  by  such  officer,  to  the  person  ixxm 
whose  behalf  such  claim  shall  be  made,  in  double  the  amount" 
of  the  valuation,  with  a  condition  to  prosecute  such  attach- 
ment to  effect,  and  to  pay  such  damages  as  may  be  recovered 
against  them  for  seizing  the  said  vessel  or  share,  in  any  suit 
that  shall  be  brought  against  them  within  three  months  from 
the  date  of  the  bond,  if  it  shall  appear  in  such  suit  that  the 
vessel  or  share  or  interest  therein,  so  attached,  belonged  at 
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the  time  of  issuing  such  attachment,  to  the  person  in  whose    ART*  L 
behalf  such  claim  shall  be  made. 

S  21.  Unless  such  bond  be  given  as  above  prescribed,  the  JgyJ^ 
officer  who  issued  the  attachment  shall  grant  an  order  dis-  di#cEwg«i. 
charging  the  vessel,  share  or  interest  so  claimed,  from  such 
attachment;  and  the  same  shall  be  discharged  accordingly. 

§  22*  If,  after  an  attachment  has  been  levied  upon  a  foreign  no  other 
vessel,  a  valuation  of  the  same  or  of  the  share  or  interest  EJETJiveL 
therein  seized,  be  made,  no  other  warrant  of  attachment  shall 
issue  against  the  same  vessel,  as  being  the  property  in  whole 
or  in  part  of  the  same  debtor,  until  the  security  above  pre- 
scribed, shall  be  given  by  the  person  requiring  such  warrant. 

S  23.  If,  after  the  execution  of  any  such  bond  by  an  attach-  t™  on 
ing  creditor,  the  attachment  shall   be  discharged,  or  theorm»y* 
proceedings  shall  cease,  by  the  omission  to  appoint  trustees  $52£.,nck 
according  to  law,  the  debtor  against  whom  such  attachment 
issued,  or  his  agent,  shall  be  entitled  to  claim  such  vessel, 
share  or  interest,  or  the  proceeds  thereof  if  the  same  shall 
have  been  sold,  only,  upon  his  discharging  the  bond  so 
executed  by  such  attaching  creditor,  or  by  his  executing  to 
such  creditor,  a  bond  in  a  penalty  double  the  valuation  made 
as  herein  directed,  with  sureties  to  be  approved  by  the  officer 
who  issued  the  attachment,  conditioned  to  indemnify  such 
creditor,  against  all  charges  and  expenses  in  consequence  of 
the  bond  so  executed  by  him. 

5  24.  If  the  bond  of  the  attaching  creditor  be  not  discharged,  2henl2*' 
or  he  be  not  indemnified  as  above  directed,  within  one  month  w»id? 
after  the  debtor  became  entitled  to  claim  such  vessel,  share  or 
interest,  as  above  prescribed,  such  vessel,  share  or  interest, 
may  be  sold  by  the  sheriff  in  whose  custody  the  same  may  be, 
upon  an  order  of  the  officer  who  issued  the  attachment;  and 
the  proceeds  of  the  sale  shall  be  paid  to  the  attaching  creditor 
who  executed  such  bond,  for  his  indemnity. 

$  25.  If  no  claim  be  made  by  any  owner  of  a  domestic  W 
vessel,  or  of  a  share  in  such  a  vessel,  seized  under  any  war-  **■ 
rant  of  attachment,  within  thirty  days  after  such  seizure,  and 
no  bond  be  executed  as  herein  directed  by  such  claimant ;  or 
if  no  claim  be  made  within  that  time  by  or  in  behalf  of  the 
owner  of  any  foreign  vessel  or  of  a  share  therein,  so  seized ; 
such  vessel  or  share  may  be  sold  by  the  sheriff  making  such 
seizure,  under  an  order  of  the  officer  issuing  the  attachment, 
to  be  granted  upon  the  application  of  any  attaching  creditor, 
whenever  in  the  opinion  of  such  officer,  a  sale  may  be  ne- 


5  26.  When  a  share  in  any  vessel,  foreign  or  domestic,  shall  ifc 
oe  seized,  if  no  claim  to  such  share  be  made  by  any  owner 
thereof,  as  herein  provided,  within  thirty  days  after  such 
seizure,  it  may  be  sold  by  the  sheriff,  under  an  order  of  the 
officer  issuing  the  attachment,  to  be  granted  on  the  applica- 
tion of  any  joint  owner,  or  of  his'Ugent. 


— 
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officer  u>  flz     S  27.  Whenever  a  sale  of  perishable  property,  or  of  a  vessel 
timeofMie,  or  shard  of  a  vessel,  shall  be  ordered  by  any  officer  as  herein 
authorised,  he  shall  in  such  order,  prescribe  the  time,  place 
and  notice  of  such  sale,  and  how  the  same  shall  be  published. 
Notice  of        §  28.  Whenever  any  warrant  of  attachment  shall  be  issued 
*tudunent  pursuant  to  the  provisions  of  this  Article,  the  officer  issuing 
the  same,  shall  thereupon  immediately  order  the  notice  herein 
after  directed,  to  be  published  in  the  state  paper,  and  in  a 
newspaper  printed  in  the  city  of  New-York,  and  in  a  news- 
paper printed  in  the  county  to  which  any  attachment  shall  be 
issued,  if  there  be  one,  and  if  there  be  none  printed  in  such 
county,  then  in  a  newspaper  printed  nearest  to  such  county. 

1  B.  L.,  157,  .§  2;  Laws  of  1822,  239,  §  3;  3  D.,  167. 

Time  or         §  29.  Such  notice  shall  be  published  once  in  each  week,  for 
publication,  iy^qq  mouths  in  the  case  of  an  absconding  or  concealed 
debtor,  and  for  nine  months  in  the  case  of  a  non-resident 
debtor. 
contents  of     §  30.  In  the  case  of  an  absconding  or  concealed  debtor, 
randing*'  such  notice  shall  state  that  an  attachment  has  issued  against 
the  estate  of  such  debtor,  and  that  the  same  will  be  sold  for 
the  payment  of  his  debts,  unless  he  appear  and  discharge 
such  attachment  according  to  law,  within  three  months  from 
the  first  publication  of  such  notice ;  and  that  the  payment  of 
any  debts,  and  the  delivery  of  any  property  belonging  to  such 
debtor,  to  him  or  for  his  use,  and  the  transfer  of  any  property 
by  him,  for  any  purpose  whatever,  are  forbidden  by  law,  and 
are  void. 
P-.5S"         S  31-  In  the  case  of  a  non-resident  debtor,  such  notice  shall 
state  the  issuing  of  the  attachment  against  his  estate,  and  that 
the  same  will  be  sold  for  the  payment  of  his  debts,  unless  he 
18]      appear  and  discharge  such  attachment  according  to  law, 
within  nine  months  from  the  first  publication  of  such  notice ; 
and  that  the  payment  of  any  debts  due  to  him  by  residents 
of  this  state,  and  the  delivery  to  him,  or  for  his  use,  of  any 
property  within  this  state  belonging  to  him,  and  the  transfer 
of  any  such  property  by  him,  are  forbidden  by  law,  and  are 
Void. 
«aim,  A&,       §32.  All  sales,  assignments,  transfers,  mortgages,  and  con- 
^ftCTnotice,  veyances  of  any  part  of  the  estate,  real  or  personal,  including 
things  in  action,  of  every  such  absconding  or  concealed 
debtor,  made  after  the  first  publication  of  such  notice,  in  pay- 
ment of,  or  as  security  for,  any  existing  or  prior  debt,  or  for 
any  other  consideration,  and  all  judgments  confessed  by  him 
after  that  time,  shall  be   absolutely  void  as  against   his 
creditors. 

1  R.  L.,  158,  §  6;  26  B.,  60;  23  W.,  87. 

§  33.  All  such  dispositions  of  the  estate  of  a  non-resident 
debtor,  real  or  personal  within  this  state,  including  tilings  in 
action,  and  demands  against  any  residents  of  this  state,  made 


veeident 
debtor. 
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after  the  first  publication  of  such  notice,  shall  be  absolutely    AM" L 
void  as  against  his  creditors. 

25  B.,  429. 

§  34.  After  the  first  publication  of  such  notice,  every  person  J^JJJ1  j£ 
indebted  to  an  absconding  or  concealed  debtor,  and  every  to  account' 
person  having  possession  of  any  property  belonging  to  such  *° truatees- 
debtor,  shall  account  and  answer  for  the  amount  of  such  debt 
and  for  the  value  of  such  property,  to  the  trustees  who  shall 
be  appointed  upon  such  attachment ;  and  every  person  within 
this  state  indebted  to  such  non-resident  debtor,  or  having 
possession  of  any  property  belonging  to  such  debtor,  shall  in 
like  manner  account  and  answer  for  the  amount  of  such  debt, 
and  for  the  value  of  such  property. 

1R.  1^157,  §5. 

5  35.  Every  payment  made  to  a  debtor  after  the  first  pub-  Jj*1!^*^. 
licatioti  of  such  notice,  of  any  debt  or  arty  part  thereof,  and  or  2eeme* 
every  delivery  of  any  property  belonging  to  a  debtor  for  which  tnMmL 
any  person  is  liable  by  the  last  section,  to  account  to  any 
trustees ;  shall  be  deemed  fraudulent  as  against  such  trustees. 

S  36.  If  any  person  liable  to  account  to  any  trustees  as  J^ggf ta 
before  prescribed,  for  any  debt  or  property,  shall  be  prose-  J™ghtby 
cuted  for  the  same  by  any  debtor,  he  may  give  in  evidence 
under  the  general  issue,  the  fact  of  an  attachment  having 
been  issued,  and  the  publication  of  the  notice  herein  required, 
at  the  time  of  the  commencement  of  such  action,  in  bar 
thereof* 

5  37.  After  any  application  shall  have  been  made,  by  any  £*M£Tlt« 
creditor,  for  a  warrant  of  attachment  against  any  concealed  other  wed- 
or  absconding  or  non-resident  debtor,  any  other  creditor  of  torB" 
such  debtor,  having  any  demand  against  such  debtor,  then 
due,  whatever  may  be  its  amount,  may  file  with  the  officer 
who  issued  such  warrant,  an  affidavit  specifying  the  sum,  in 
which  the  debtor  is  indebted  to  such  creditor,  over  and  above      w 
all  discounts,  and  a  petition  stating  the  desire  of  such  creditor, 
to  be  deemed  an  attaching  creditor. 

13  R,  4ft;  6H.,  35*. 

S  38.  Upon  the  filing  of  such  affidavit  and  petition,  such  ggftg^ 
creditor  shall,  in  all  respects  be  deemed  to  be  an  attach-  cotton. 
ing  creditor,  and  entitled  to  the  same  benefits  and  advantages, 
and  subject  to  the  same  responsibilities  and  obligations,  &s 
the  creditor  at  whose  instance  such  attachment  originally 


13  B.,  45*7. 

$  39.  If,  after  the  issuing  of  any  warrant  of  attachment  2£Sm<£u 
against  any  debtor,  any  other  warrant  shall  be  issued  pursuant  d2?S?finit 
to  the  foregoing  provisions,  and  shall  be  levied  upon  any  procoeaing. 
property  of  such  debtor,  such  subsequent  warrant  and  seizure, 
shall  be  deemed  to  be  a  part  of  the  proceedings  upon  the 
first  application,  in  the  same  maimer,  as  if  such  subsequent 

n.— 2 
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WTL*  L    warrant  had  been  issued  by  the  officer  who  granted  the  first 
warrant. 

13  B.,  452. 

Notice  of        §40.  The  officer  who  issued  such  first  warrant,  shall,  on 
£$-wpJo-   the  application  of  any  creditor,  subscribe  and  deliver  to  him, 
2eHio»!     a  ^o^06  in  writing,  directed  to  the  sheriff  having  snch  sub- 
sequent warrant,  of  the  feet  of  a  prior  warrant  having  issued; 
and  upon  such  notice  being  served  on  such  sheriff,  he  shall 
return  to  such  officer  an  inventory  of  the  property  seized  by 
him  under  such  subsequent  warrant,  with  all  his  proceedings 
thereon,  in  the  same  manner  as  if  the  same  had  been  issued 
by  such  officer ;  and  all  proceedings  on  the  subsequent  warrant 
shall  be  conducted,  in  all  respects,  as  if  the  same  had  been 
issued  by  the  officer,  who  issued  the  first  warrant. 
Dtttrof  out.     §  41.  The  officer  who  issued  such  subsequent  warrant,  shall 
nteeqae&t  transmit  the  petitions  and  affidavits  upon  which  such  warrant 
warrant'     was  founded  or  relating  thereto,  to  the  officer  who  issued  the 
first  warrant,  upon  receiving  from  such  officer  a  certificate  of 
the  time  of  his  issuing  the  same ;  and  after  the  service  of  such 
notice,  the  officer  who  issued  the  subsequent  warrant,  shall 
cease  to  exercise  any  authority  by  virtue  of  the  application 
made  to  him. 
Rights  and      §  42.  The  creditors  making  the  subsequent  application,  or 
2? muton  who  shall  have  filed  a  petition  and  affidavit  with  the  officer 
Hfr *%££&  issuing  the  subsequent  warrant,  desiring  to  l>e  deemed  attach- 
*c-        *  ing  creditors,  shall  be  entitled  to  all  the  benefits  and  advan- 
tages, and  subject  to  the  same  responsibilities  and  obligations, 
as  the  creditor  at  whose  instance  the  first  warrant  issued. 

13  B.,  452. 

petition  for     $  £3-  Every  person  proceeded  against  as  an  absconding  or 

MondSv  or  concealed  debtor,  may,  at  any  time  before  the  appointment 

SS!£?led    °^  *rastees  M  herein  after  mentioned,  present  a  petition  by 

himself  or  his  attorney,  verified  by  his  oath  or  that  of  some 

other  person,  to  the  officer  who  issued  the  warrant  against 

[io]     him,  stating  that  he  is  a  resident  within  this  state,  and  was 

not  at  any  time  within  thirty  days  before  the  issuing  of  such 

warrant,  or  at  any  time  thereafter,  an  absconding  or  concealed 

debtor  within  the  intent  of  this  Article ;  and  may  therein 

pray  that  his  allegations  in  that  behalf,  may  be  heard  and 

determined  by  the  supreme  court,  or  the  court  of  common 

pleas  of  the  county  in  which  such  officer  resides. 

1  R.  L.,  157,  §  7 ;  4 IL,  599;    11  How.  P.  R.,  227. 

ib.  won-  S  **•  Every  person  proceeded  against  as  a  non-resident 
S?btor?  debtor,  and  any  person  in  his  behalf,  may,  at  any  time  before 
the  appointment  of  trustees  as  herein  after  mentioned,  pre- 
sent a  petition  verified  by  the  oath  of  the  person  presenting 
the  same,  to  the  officer  who  issued  the  warrant  against  such 
debtor,  stating  that  at  the  time  of  issuing  such  warrant,  the 
debtor  so  proceeded  against  was  a  resident  of  this  state ;  and 
may^pray  that  the  allegations  in  such  petition  may  be  deter- 
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joined  by  the  supreme  court,  or  the  court  of  common  pleas  of    AXt' L 
the  county. 

6  JL  Y.,  429;  11  How.  P.  R.,  227. 

5  45.  Such  debtor  in  either  of  the  cases  before  mentioned,  %£*.to1" 
*r  his  agent,  shall,  at  the  time  of  presenting  the  petition, 
deliver  to  the  officer  who  issued  the  warrant,  a  bond  to  the 
Attaching  creditors  in  the  penal  sum  of  one  hundred  dollars, 
■with  such  security  as  shall  be  approved  by  such  officer,  with 
*  condition,  (preceded  by  a  recital  of  the  petition,)  that  such 
debtor  shall  prove  to  the  supreme  court,  or  to  the  court  of 
common  pleas  of  the  county,  whichever  shall  be  inserted  by 
nch  officer  at  his  discretion,  at  the  next  term  thereof,  the  facts 
«t  forth  in  such  petition. 

UN.  Y.,  335;  5  N.  Y.,  429. 

5  46.  The  officer  with  whom  such  petition  and  bond  shall  be  J^L1?^ 
lited,  shall  report  his  proceedings,  with  the  affidavits  presented  Sion  «nd 
to  him  in  relation  to  such  proceedings,  to  the  court  named  in  pon. to  ** 
the  condition  of  such  bond,  on  the  first  day  of  the  next  term 
thereof. 

5  N.  Y.,  429. 

5  47.  The  court  to  which  such  report  shall  be  made,  shall  Proceed. 
proceed  to  hear  the  proofs  and  allegations  of  the  parties  in  a  mrt°«if- 
summary  way,  and  shall  determine  whether  the  allegations  in  ^^ 
loch  petition  have  been  satisfactorily  proved;  unless  the 
court  shall  deem  it  a  proper  case  to  be  submitted  to  a  jury, 
m  which  case,  the  court  may  in  its  discretion,  award  a  venire 
to  try  the  same,  in  such  manner  as  the  court  shall  direct. 

5  48.  If  the  court  determine  that  the  allegations  in  the  JjJJjyg1 
petition  are  proved,  it  shall  grant  an  order,  cancelling  the  bond  Surged. 
given  by  or  in  behalf  of  the  debtor,  and  discharging  the 
▼arrant  or  warrants  that  may  have  been  issued  against  him, 
and  thereby  releasing  all  property  which  shall  have  been 
attached  under  such  warrants;  which  order  shall  terminate 
all  proceedings  upon  such  warrants. 

5  N .  Y.,  429. 

5  49.  The  court  shall  tax  the  costs  and  expenses  of  the      tm 
debtor,  incurred  in  obtaining  such  order,  and  shall  cause  **• CofU- 
the  same  to  be  paid  by  the  attaching  creditor,  and  may 
enforce  the  payment  thereof  by  attachment. 

1  R.  Is  167,  §  7. 

5  50.  If  the  court  determine  that  the  allegations  contained  i*.  Penalty 
m  the  petition  are  not  proved,  then  the  obligee  in  the  bond  whentobe 
given  by  or  in  behalf  of  such  debtor,  may  recover  the  penalty  reC0Tcred- 
thereof  with  costs;  one  moiety  of  the  penalty  may  be  retained 
by  the  obligee  or  his  representatives,  and  the  other  moiety 
shall  be  paid  to  the  trustees  to  be  appointed  as  herein  after 
mentioned,  to  be  disposed  of  by  them,  as  part  of  the  property 
and  effects  of  such  debtor;  or  if  no  trustees  be  appointed, 
neb  moiety  may  be  retained  by  the  obligee. 
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petition  by      S  51.  If  any  person  to  whom  a  debtor  shall  have  assign 
Kw"'^  or  delivered  any  property,  on  a  valuable  consideration,  or 
Srty'&m*"  whom  the  debtor  may  have  made  payments,  after  the  pul 
tor#       cation  of  the  notice  of  attachment,  shall  desire  to  contest  t 
fact  of  such  debtor's  being  non-resident,  concealed  or  abscor 
ing,  within  the  meaning  of  this  Article,  he  may  do  so, 
executing  a  bond  similar  to  that  required  of  a  debtor  in  t 
previous  forty-fifth  section,  and  within  the  time  allowed 
the  debtor  for  that  purpose;  and  on  his  application  to  t 
court  to  which  such  proceedings  are  or  shall  be  report* 
the  court  shall  direct  such  allegations  to  be  tried  by  a  jiu 
and  shall  direct  the  proper  proceeding  for  that  purpose. 
jury  trf»i.       §  52.  A  decision  by  a  jury,  in  any  case,  where  a  trial  m 
tapSS^er-  be  had,  pursuant  to  the  provisions  of  this  Article,  if  not  i 
taLbondf.  aside  by  the  court,  shall  have  the  same  effect  in  all  cases 
the  determination  of  a  court  without  such  trial;  and  the  sai 
proceedings  may  be  had  upon  the  bond  executed  by  any  oth 
person  than  the  debtor,  as  are  herein  provided  in  respect 
the  bond  of  such  debtor,  in  the  like  cases  and  with  the  II 
effect. 
Eflfectofpe-     S  53.  The  proceedings  upon  any  warrant,  that  may  1 
SondMBuy  issued,  pursuant  to  the  provisions  of  this  Article,  shall  n 
©^proceed,  be  in  any  manner  stayed  or  affected,  by  such  petition  or  bon 
given  as  herein  before  provided,  until  an  order  dischargii 
such  warrant  shall  be  granted;  except  that  no  sale  of  ai 
property,  other  than  such  as  may  be  perishable,  shall  be  ha 
and  no  payment  of  any  debts,  shall  be  made,  by  any  truste 
appointed  under  such  attachment,  until  a  determination  1 
made  by  the  court  to  which  such  petition  shall  be  referred. 

11  N.  Y.,  335. 

Application  §  54.  Every  debtor  against  whom  any  warrant  of  attac 
cEaJjjeof  ment  shall  be  issued,  may,  at  any  time  before  the  appointm© 
warrant      0f  trustees  as  herein  after  mentioned,  apply  in  person  or  1 

attorney  to  the  officer,  who  issued  such  warrant,  for  an  ord 

to  discharge  the  same. 

1R.L.,  162,  §21;  4  H.,  600. 

[19]  §  55.  Upon  such  application,  such  debtor  or  his  agent  shi 
SSStiSs1  to  execute  an(*  deliver  to  the  officer  to  whom  the  same  is  mad 
K#vSi.  a  bond  to  the  creditors  prosecuting  the  attachment,  in  a  pen 
sum  double  the  amount  of  the  debts  sworn  to  by  such  cr 
ditors,  with  such  sureties  as  shall  be  approved  by  the  sa 
officer,  conditioned  that  they  will  pay  to  each  attaching  cr 
ditor  the  amount  justly  due  and  owing  by  such  debtor,  1 
him,  at  the  time  when  he  became  an  attaching  creditor,  c 
acount  of  any  debt  so  claimed  and  sworn  to  by  him,  wil 
interest  thereon. 

1  R.  L.,  162,  g  21;  13  N.  Y,  500;  8  N.  YM  446;  4  H.  Y„  616;  H  J 
112;  7  B.,  253;  3  D.,  567;  2  W.,  295;  1  Du.t  1;  4  S.  a  O,  19 
Laws  of  1833,  ch.  52.     Post,  vol.  4,  p.  475.    15  Ab,  222. 

wiwn  war-      §  56.  Upon  such  bond  being  executed  and  delivered,  tt 
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i  officer  shall  thereupon  grant  his  order,  discharging  all  „**££ 
warrants  that  may  have  been  issued  by  him,  or  of  which  **"**&*- 
irtke  shall  have  been  given  to  him,  against  such  debtor;  arid 

farther  or  other  proceedings  shall  be  had  under  the  pro- 
linons  of  this  Article,  founded  upon  any  demands  included 
jk  such  bond. 

8  N.  Yn  442;  9  W.,  473;  2  W.,  285. 

§  57.  Every  such  bond  shall  be  held  for  the  common  benefit  *»***£ 
rf  all  the  attaching  creditors,  and  may  be  prosecuted  at  any  ST*511  ' 
fne  within  six  months  after  its  date,  and  not  afterwards  by 
ftem  jointly,  or  by  any  one  of  them  separately,  in  respect  to 
tis  separate  demand ;  and  in  every  such  action  the  prose- 
toting  creditor  shall  establish  his  demand,  in  the  same  manner 
m  in  an  action  against  the  debtor. 

4  N.  Yn  533;  2  N.  Y.,  390;  H.  t  Dn  169. 

8  58.  If  the  debtor  against  whom  such  warrant  of  attach-  £™*e" 
Dent  shall  be  issued,  shall  not  appear  and  satisfy  his  creditors,  wSim. 
▼ithiu  the  time  for  that  purpose  limited  in  the  notice  herein 
before  directed,  and  if  such  warrant  shall  not  have  been  dis- 
chaiged,  the  officer  who  issued  the  same,  shall,  within  three 
months  after  the  expiration  of  the  time  so  limited,  upon  due 
proof  of  the  publication  of  such  notice,  nominate  and  appoint 
thee  or  more  fit  persons,  to  be  trustees  for  all  the  creditors 
cf  such  debtor. 

1R.L,  159,  g  8. 

5  59.  If  such  appointment  of  trustees  be  not  made  within  JJJJJSE, 
the  time  above  prescribed,  the  warrant  of  attachment  shall  be  »ion. 
deemed  to  be  discharged  and  annulled. 

8  60.  The  officer  making  such  appointment,  shall  endorse  4^Jto^r. 
thereon  an  order  allowing  it  to  be  recorded ;  which  shall  entitle  S?to  be 
it  to  be  recorded  by  the  clerk  of  any  county,  to  whom  it  may  "j^0™** 
be  presented  for  that  purpose. 

5  61.  The  trustees  shall  cause  their  appointment  to  be  *$*$£ 
recorded  in  the  office  of  the  clerk  of  every  county,  in  which 
ay  property  shall  have  been  seized,  under  the  warrant  of 
tftaehment  against  such  debtor,  within  one  month  after  their 
ippointment. 

IE.  Is  163,  §26;  13  N.  Y.f  521. 

5  62.  Such  appointment  of  trustees,  the  record  thereof,  and  JgSfS^ 
the  transcript  of  such  record  duly  certified,  shall  in  all  cases,  eridenoe.'  § 
except  on  hearing  of  a  petition  referred  to  any  court  as  herein      tisi 
before  provided,  be  conclusive  evidence  that  the  debtor  therein 
named  was  a  concealed,  absconding  or  non-resident  debtor, 
within  the  meaning  of  the  foregoing  provisions,  and  that  the 
mid  appointment  and  all  the  proceedings  previous  thereto, 
were  regular. 

l&L,  163,  §  26;  13  N.  T.f  615;  11  N  Y.,  336;  3  N.  Y.,  41;  7  B^ 
187;  4  H.,  599;  15  W.t  373;  9  W.,  469. 

5  63.  Where  any  debtor  against  whom  proceedings  may  aSff,  *c. 
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nJttoaute  have  been  commenced,  as  herein  authorised,  shall  die' or  bo 
EJJJ?*1"  come  insane,  piter  the  expiration  of  the  time  limited  in  the 
order  for  his  appearance,  the  proceedings  shall,  notwithstand- 
ing, be  continued  to  a  final  conclusion,  in  the  same  manner, 
and  with  the  like  validity,  as  if  such  debtor  had  lived  or 
remained  sane. 

1  R.  L.,  163,  §  22. 

lutotbflm.  $  ®**  "  an^  ^e^tor  aga*11'3*  whom  any  such  warrant  of 
attachment  shall  have  been  issued,  shall  die  or  become  ijisane, 
before  the  time  limited  for  his  appearance,  the.  proceedings 
thereon  shall  be  stayed,  and  the  property  seized  thereby  shall 
be  delivered  to  his  personal  representatives,  or  to  the  conxniit- 
tee  of  his  estate, 
sherurto  §  65.  Upon  the  appointment  of  trustees  being  made,  every 
£J£a£  sheriff  to  whom  any  warrant  against  the  estate  of  such  debtor 
may  have  been  issued,  shall  return  the  same,  with  his  proceed- 
ings thereon,  to  the  officer  who  issued  the  same,  or  to  the 
officer  who  issued  the  first  warrant  against  such  debtor,  in  case 
.warrants  shall  have  been  issued  by  several  officers;  and  such 
officer  shall  cause  the  same  to  be  filed,  within  thirty  days 
thereafter,  in  the  office  of  a  clerk  of  the  supreme  court. 

1  R.  L.,  163,  §  25. 

Return  how     §  66.  Every  sheriff  to  whom  a  warrant  may  have  been 
•nforctd.     d^yere^  may  be  compelled  by  the  officer  having  jurisdiction 
over  the  proceedings  thereon,  to  return  such  warrant,  and  the 
inventory  required  to  be  taken  by  him,  by  an  order  of  such 
officer  and  by  process  of  attachment  for  disobedience  thereof, 
on  the  application  of  any  creditor,  or  of  the  debtor,  and  on 
proof  of  the  neglect  of  the  sheriff. 
Affldftvits,       §  67.  Every  officer  who  shall  issue  any  warrant,  pursuant 
SSitobe    to  the  foregoing  provisions,  shall  cause  the  affidavits  of  the 
creditors  presented  to  him,  or  transmitted  to  him,  by  any 
other  officer,  who  shall  have  issued  a  subsequent  warrant,  to 
be  filed  in  the  office  of  a  clerk  of  the  supreme  court,  within 
thirty  days  after  receiving  the  same. 
officer  to        §68.  Within  twenty  days  after  the  appointment  of  any 
XpJeme*     trustees  by  such  officer,  he  shall  make  a  Teport  to  the  supreme 
€0"1,        court,  to  be  filed  with  the  clerk  thereof,  of  all  the  proceedings 
had  before,  or  done  by,  him,  under  this  Article;  after  which, 
the  supreme  court  shall  have  jurisdiction  over  such  proceed- 
ings.   Such  report,  and  a  certified  copy  thereof  under  the 
[14]      seal  of  the  court,  and  attested  by  the  clerk,  shall  be  conclusive 
evidence,  that  the  proceedings  stated  therein,  were  had  before 
such  officer. 

13  N.  Y.,  609;  1  B.,  188;  15  W.,  313;  1  W.,  A90. 

ctrttoraH       §  69.  The  proceedings  had  before  any  officer,  under  the 


to  remove 


proceedr     provisions  of  this  Article,  may  also  be  removed  into  the  su- 
fagi-         preme  court,  previous  to  any  report,  by  certiorari,  at  the 
instance  of  the  debtor  or  of  any  creditor;  but  such  certiorari 
shall  not  stay  any  proceedings  on  such  warrant. 
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S  70.  Upon  an  examination  of  the  retain  to  such  oertioran,  p^t^i 
or  of  the  report  made  by  the  officer  as  herein  before  directed,  £££** 
the  supreme  court  may  correct  any  errors  therein,  and  make 
sach  order  as  shall  seem  just;  and  may  remit  the  proceeding* 
to  the  officer  who  issued  the  warrant,  or  to  any  other  offioer 
laving  authority  to  issue  such  warrant;  or  the  said  court  may, 
proceed  to  do  such  acts  and  things,  as  remain  to  be  done,  to 
complete  the  proceedings. 

3B.,  230. 

5  71.  Whenever  any  bond  shall  be  executed  by  or  in  behalf,  g***  «* 
of  any  debtor,  against  whom  proceedings  may  be  instituted  tf^tiM? 
under  this  Article,  or  by  or  in  behalf,  of  any  claimant  of  any 
domestic  vessel  or  of  any  share  in  such  vessel,  attached  as  the 
property  of  such  debtor,  the  same  shall  not  be  taken  by 
the  officer  authorised  to  receive  such  bond,  until  reasonable 
notice  of  the  names  and  residence  of  the  persons  offered  as 
sureties  in  such  bond,  be  given  to  the  attaching  creditors.* 

5  72.  Whenever  any  such  bond  shall  be  proposed,  tho-ggjft* 
attaching  creditors  may  require  the  persons  offered  as  sureties  jutuy. 
therein,  to  establish  their  sufficiency  in  the  same  manner,  find  to 
the  like  extent,  as  bail  are  required  to  justify  in  civil  actions. 

J  73.  A  seizure  made  by  virtue  of  any  attachment  under  2SdSrSi« 
the  provisions  of  this  Article,  shall  be  deemed  to  supersede  ^ti^^ 
any  such  seizure  that  may  have  been  previously  made,  under  5£*in  p* 
any  warrant  which  shall  have  been  issued  at  the  instance  0rieU,irei- 
of  any  overseers  or  superintendents  of  the  poor,  against  any 
person,  pursuant  to  the  provisions  of  law,  respecting  the  relief 
and  support  of  indigent  persons,  or  respecting  the  support  of 
bastards;  but  the  surplus  of  any  property  so  seized,  after 
satisfying  the  creditors,  shall  be  paid  to  the  overseers  or 
superintendents,  at  whose  instance  any  warrant  so  superseded 
may  have  issued. 

See  Laws  of  1845,  ch.  153;  1841,  eh.  297,  eh.  242;  1840,  ch.  354;  1883* 
eh.  52.    Post,  vol.  4,  p.  475. 

ARTICLE  SECOND. 

OF   ATTACH  MKHTB  AOAlHBT  DBBT0B8  CONFINED  FOB  CRIMES. 
Skl   1.  When  application  may  be  made  tor  appointment  of  trustees. 

3.  Upon  the  production  of  certain  documents,  officer  to  appoint  trustees. 

3.  Effect  of  such  appointment;  rights  and  powers  of  trustees..    . 

4.  Trustees  to  pay  debts;  surplus  how  to  be  applied. 

5.  On  discharge  of  debtor,  trustees  to  deliver  to  him  the  property  remaining. 

5  1.  Whenever  any  debtor  shall  be  imprisoned  in  the  state     <1*> 
prison,  for  any  term  less  than  his  natural  life ;  and  whenever  t^whom 
any  debtor  shall  be  imprisoned  in  any  penitentiary  or  county  %£&!** 
jail,  for  a  criminal  offence,  for  any  term  more  than  one  year ;  ""*• 
application  may  be  made  to  any  of  the  officers  specified  in 
the  first  section  of  the  seventh  Article  of  this  Title,  by  any 
creditor  of  snch  debtor,  or  by  any  of  hia  relatives,  or  by  any 
relative  of  his  Wife,  for  the  appointment  of  trustees  to  take 
charge  of  the  estate  of  such  debtor. 
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S  2.  Upon  producing  a  copy  of  the  sentence  of  conviction 
of  such  debtor,  duly  certified  by  the  clerk  of  the  court  under 
his  seal  of  office,  together  with  an  affidavit  of  the  applicant, 
that  such  debtor  is  actually  imprisoned  under  such  sentence, 
and  is  indebted  in  any  sum  whatever,  the  officer  to  whom  such 
application  shall  be  made,  may  immediately  appoint  two  or 
more  fit  persons,  to  be  trustees  of  the  estate  of  such  debtor. 

§  3.  Such  appointment  shall  have  the  same  effect,  as  the 
publication  of  a  notice  of  an  attachment  against  an  abscond- 
ing debtor,  as  declared  in  the  first  Article  of  this  Title ;  and 
shall  vest  in  the  trustees  the  same  rights  in,  and  powers  over, 
the  estate  real  and  personal  of  such  debtor,  as  the  appoint- 
ment of  trustees  of  the  estates  of  absconding  debtors,  as 
herein  after  declared  in  Article  eighth  of  this  Title. 

1  R.  I*,  164,  §  29  k  30;  1  Bn  301;  15  W.,  248. 

§  4.  Such  trustees  shall  pay  the  debts  of  such  imprisoned 
debtor,  in  the  same  manner  as  herein  after  directed  in  Article 
eighth  of  this  Title,  and  shall  account  in  the  like  manner,  and 
be  subject  to  the  same  control,  obligations  and  responsibili- 
ties. After  paying  such  debts,  and  their  disbursements  and 
commissions,  they  may,  under  the  direction  of  the  officer  who 
appointed  them,  or  of  the  chancellor,  or  any  equity  judge 
having  jurisdiction,  from  time  to  time,  apply  the  surplus  of 
any  monies  in  their  hands,  to  the  support  of  the  wife  and 
children  of  such  debtor,  and  of  such  other  relatives  as  he  may 
be  bound  to  support,  and  to  the  education  of  his  children. 

"g  5.  Whenever  any  such  imprisoned  debtor  shall  be  law- 
fully discharged  from  his  imprisonment,  the  trustees  so 
appointed,  shall  deliver  up  to  him  all  the  estate  real  and 
personal  of  such  debtor,  and  all  monies  belonging  to  him 
remaining  in  their  hands,  after  retaining  a  sufficient  sum  to 
satisfy  the  expenses  which  they  may  have  incurred  in  the 
execution  of  their  trust,  and  their  lawful  commissions. 
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ARTICLE  THIRD. 

OF  VOLUNTARY    ASSIGNMENTS,   MADS  PURSUANT    TO    THB   APPLICATION 
OF  AN  INSOLVENT  AND  HIS  CREDITORS. 

Sbo.   1.  Insolvent  debtor  may  qe  discharged  from  his  debts. 

2.  Petition  to  be  signed  by  creditors  to  two-thirds  of  his  debts. 

3.  When  executors  and  administrators  may  become  petitioning  creditors. 

4.  Each  petitioner  to  make  affidavit 

5.  Insolvent  to  deliver  with  his  petition,  a  schedule. 

6.  To  what  officer  to  be  presented. 

7.  Affidavit  to  be  made  by  insolvent. 

8.  Officer  to  order  creditors  to  show  cause. 

9.  Order  to  direct  when  and  where  cause  to  be  shown. 

10.  Officer  to  direct  notice  to  be  published. 

11.  Time  for  which  notice  is  to  be  published. 

12.  Hearing  of  the  parties;  proof  of  publication  to  be  required. 

13.  When  opposing  creditor  may  demand  a  jury. 

14.  If  demand  be  to  a  court,  jury  to  be  drawn  from  jurors  attending. 

15.  If  made  to  a  single  officer,  freeholders  to  be  summoned. 
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fen,  le.  Twelve  so  lumooMd  to  be  drawn.  ***  * 

IT. .  Proceedings  before  juiy. 

18.  Verdict  to  be  recorded  in  minutes. 

19.  But  one  hearing  before  a  jury ;  proceedings  in  case  they  eannot  agrea 

20.  Insolvent  may  be  ordered  to  produce  his  wife. 

21.  IT  she  do  net  attend  debtor  not  to  be  discharged. 
S3.  Insolvent  may  be  examined  on  oath, 

23.  When  insolvent  to  make  certain  payments  or  give  security. 

24.  Insolvent  who  has  given  preference,  debarred. 

25.  When  assignment  to  be  directed. 

26.  Finding  of  a  jury  conclusive. 

27.  Assignment  to  whom  to  be  made. 
2S.  Bfleet  of  the  assignment 

29.  Upon  producing  certain  certificates,  discharge  to  be  granted. 

30.  Effect  of  such  discharge  as  to  contracts  made  sines  12th  April,  1818. 

3L  Bfleet  of  discharge  as  to  certain  contracts  made  after  this  Article  takes  effect 

32.  Discharge  may  be  pleaded  in  bar  of  certain  actions. 

33.  Discharge  how  far  to  exonerate  from  imprisonment 

34.  When  insolvent,  if  in  prison,  to  be  discharged. 
36.  In  what  cases  discharge  to  be  void. 

$1,  Every  insolvent  debtor  may  be  discharged  from  bis  wnomty 
debts  as  herein  after  provided,  upon  executing  an  assignment  taaqfed. 
of  all  bis  estate  for  the  benefit  of  his  creditors,  and  upon  the 
provisions  of  this  Article  being  complied  with. 

1  B.  L.,  460,  §  1;  21  B.,  65;  2  B,  11;  7  J.  C.  R.,  296;  6  J.  0.  B^  68, 
278;  3  J.  0.  B.,  436;  2  D.,  61;  9  Ab.,  406. 

S  2.  The  petition  for  that  purpose  shall  be  signed  by  him,  petition  by 
and  by  so  many  of  his  creditors  residing  within  the  United  ^15. 
States,  as  have  debts  in  good  faith  owing  to  them  by  such 
debtor,  then  due  or  thereafter  to  become  due,  and  amounting 
to  at  least  two-thirds  of  all  the  debts  owing  by  him  to  credi- 
tors residing  within  the  United  States. 

12  N.  Y.,  678;  3  Pal,  338;  2  PaL,  602. 

§  3.  Executors  and  administrators  may  become  petitioning  txecoton 
creditors  for  the  discharge  of  an  insolvent,  under  the  order  of  %&£££? 
the  surrogate  to  whom  they  may  be  liable  to  account,  or  of  the 
chancellor,  or  any  equity  judge  having  jurisdiction ;  and  shall 
be  chargeable  only  for  such  sum  as  they  shall  actually  receive 
on  the  dividend  of  the  insolvent's  estate. 

1  B.  L,  465,  %  11;  see  Laws  of  1849,  oh.  176;  I860,  oh.  210.    Post, 
voL  4,  pp.  451,  482. 

5  4.  Every  such  petition  shall  be  accompanied  by  the  affida-  *£/}££{£ 
nt  of  each  petitioning  creditor,  to  be  taken  before  any  officer  wautSr* 
authorized  to  take  affidavits  to  be  read  in  courts  of  record ; 
which  affidavit  shall  state,  that  the  sum  specified  therein  and 
annexed  to  the  name  of  the  petitioner  subscribed  to  such 
petition,  is  justly  due  to  him  or  will  become  due  to  him  at     Wl 
some  future  time,  to  be  specified  therein ;  and  shall  state  the 
nature  of  the  demand,  and  whether  arising  on  any  written 
security  or  otherwise,  with  the  general  ground  and  considera- 
tion of  such  indebtedness ;  and  that  neither  he,  nor  any  person 
to  his  use,  hath  received  from  such  insolvent,  or  any  other 
person,  payment  of  any  demand  or  any  part  thereof,  in  money 
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or  in  any  other  way  whatever,  or  any  gift  or  reward  what- 
soever, upon  any  express  or  implied  trust  or  confidence,  that 
he  should  become  a  petitioner  for  such  insolvent. 

1R.L,  461,  §  3 ;  2  Hilt.,  339,  409 ;  24  B.,  649. 

§  5.  Every  such  insolvent  shall  annex  to,  and  deliver  with, 
his  petition,  to  the  officer  to  whom  it  shall  be  presented,  a 
schedule,  containing, 

1.  A  foil  and  true  account  of  all  his  creditors: 

2.  The  place  of  residence  of  each  creditor,  if  known  to  such 
insolvent;  and  if  not  known,  the  fact  to  be  so  stated: 

3.  Tie  sum  owing  to  each  creditor,  and  the  nature  of  each 
debt  or  demand,  whether  arising  on  written  security,  on 
account,  or  otherwise: 

4.  The  true  cause  and  consideration  of  such  indebtedness  in 
each  case,  and  the  place  where  such  indebtedness  accrued: 

5.  A  statement  of  any  existing  judgment,  mortgage,  or 
collateral  or  other  security,  for  the  payment  of  any  such  debt: 

6.  A  foil  and  true  inventory  of  all  the  estate  both  real  and 
personal,  in  law  and  equity,  of  such  insolvent,  of  the  incum- 
brances existing  thereon,  and  of  all  the  books,  vouchers  and 
securities  relating  thereto. 

1  R.  L.,  462,  §  5  &  6;  Laws  of  1817,  46,  §  11;    12  N.  Y.,  578;  24  B., 
654;  7  B.,  578;  1  B.,  3<5l;  1  W.,  156;  3  How.  P.  R,  113. 

§  6.  Every  such  petition  may  be  presented  to  any  officer 
specified  in  the  first  section  of  the  seventh  Article  of  this 
Title,  or  to  any  judge  of  any  county  court. 

§  7.  An  affidavit  in  the  following  form,  shall  be  annexed  to 
the  said  petition,  account  and  inventory,  and  shall  be  sworn 
to  and  subscribed  by  such  insolvent,  in  the  presence  of  such 
officer,  who  shall  certify  the  same: 

"I, ,  do  swear  (or  affirm,  as  the  case  may  be,)  that 

the  account  of  my  creditors,  and  the  inventory  of  my  estate, 
which  are  annexed  to  my  petition  and  herewith  delivered,  are 
in  all  respects  just  and  true;  and  that  I  have  not,  at  any  time 
or  in  any  manner  whatsoever,  disposed  of,  or  made  over,  any 
part  of  my  estate,  for  the  future  benefit  of  myself  or  my 
family,  or  in  order  to  defraud  any  of  my  creditors;  and  that  I 
have  in  no  instance  created  or  acknowledged  a  debt  for  a 
greater  sum  than  I  honestly  and  truly  owed;  and  that  I  have 
not  paid,  secured  to  be  paid,  or  in  any  way  compounded  with, 
any  of  my  creditors,  with  a  view  fraudulently  to  obtain  the 
prayer  of  my  petition. 

UL,  462,  §  5;  Laws  of  1819,  116,  §2;  16  B.,  322;  2  Ab.f  179:  4  E. 
D.  S.,  307.  • 

Sow  am*  S  8.  The  officer  receiving  such  petition,  schedule  and  affida- 
wcante.  v|^y  shall  make  an  order,  requiring  all  the  creditors  of  such 
insolvent  to  show  cause,  if  any  they  have,  at  a  certain  time 
and  place  to  be  specified  by  him,  why  an  assignment  of  the 
insolvent's  estate  should  not  be  made,  and  he  be  discharged 
from  his  debts. 


To  whom 
presented* 


Insolvent's 
affidavit. 
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5  9.  If  the  officer  making  such  order  be  a  judge  of  a  county  T{^'J^ 
court,  and  not  of  the  degree  of  counsellor  at  law,  the  order  $££* 
shall  require  such  cause  to  be  shewn  at  the  term  of  such  court,  cwm. 
to  be  held  next  after  the  expiration  of  the  time  of  publication 
of  the  notice  thereof,  as  herein  after  directed;  and  the  order 
shall  specify  the  time  and  place  at  which  such  term  will  be 
held.    In  every  other  case,  the  ord^r  shall  require  such  cause 
to  be  shewn  before  the  officer  to  whom  the  petition  shall  be 
presented. 

S  10.  The  officer  granting  such  order,  shall  direct  notice  of  JJJ1"0* 
its  contents  to  be  published  in  the  state  paper,  and  in  a  news-  or  er> 
paper  printed  in  the  county  in  which  such  application  is  made, 
if  there  be  one,  and  if  there  be  none,  in  a  newspaper  printed 
nearest  to  such  county;  and  if  one-fourth  part  in  amount  of 
the  debts  owing  by  such  insolvent,  shall  have  accrued  in  the 
city  of  New-York,  or  be  due  to  creditors  residing  there,  such 
officer  shall  also  designate  a  newspaper  in  that  city,  in  which 
such  notice  shall  be  published. 

1  R.  I^  462,  §  5  &  6;  Laws  of  1815,  279,  §  6;  24  B.,  654. 

S  11.  If  all  the  creditors  of  such  insolvent  reside  at  a  less  JSkSh* 
distance  than  one  hundred  miles  from  the  place  at  which  they 
are  required  by  such  order  to  show  cause,  the  said  officer  shall 
direct  such  notice  to  be  published  once  in  each  week  for  six 
weeks  successively;  and  if  any  of  such  creditors  reside  niofle 
than  one  hundred  miles  from  such  place,  the  notice  shall  be 
directed  to  be  published  once  in  each  week  for  ten  weeks 
successively. 

See  Laws  of  1847,  ch.  366.     Post,  vol.  4,  p.  481.    19  How.  P.  R.,  238 ; 
1  W.,  90. 

S  12.  On  the  day  or  at  the  term  appointed  in  such  order,  or  Hearing. 
on  any  subsequent  day  or  term  that  the  officer  or  court  before 
whom  cause  is  required  to  be  shown  may  appoint,  the  said 
officer  or  court,  as  the  case  may  be,  shall  proeeed  to  hear  the 
proofs  and  allegations  of  the  parties ;  and  before  any  other 
proceeding  be  bad,  shall  require  proof  of  the  publication  of 
the  notice  as  herein  directed. 

6W.,632;  16  B.,  322. 

§  13.  Every  creditor  opposing  the  discharge  of  an  insolvent  Demo* 
under  this  Article,  may,  at  the  time  appointed  tor  the  flrwt      IT" 
hearing,  demand  of  the  officer  or  court-  before  whom  such 
hearing  shall  be  had,  that  the  case  of  such  insolvent  be  heard 
and  determined  by  a  jury  ;  and  shall  be  entitled  to  an  order 
to  that  effect,  upon  filing  with  such  officer  or  court,  a  sped-     U«J 
fit*,  tioti,  in  writing,  of  the  grounds  of  his  objections  to  such 
<li  cha  ge. 

6  Ab..  146 

§  14.  Upon  such  demand  being  made  to  any  court  before  ib.  if  u> 
which  a  hearing  shall  be  had,  a  jury  shall  be  drawn  in  tlieK  c*mrt- 
same  manner  as  for  the  trial  of  civil  causes,  from  the  jurors 
summoned  and  attending  such  court,  who  shall  be  sworn,  as 
prescribed  in  the  succeeding  sixteenth  section. 
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ib"™  m  5  15.  If  such  demand  be  made  to  any  single  officer,  he  shall 
officer.  nominate  eighteen  reputable  freeholders  of  the  county,  and 
shall  issue  a  summons  to  the  sheriff  or  any  constable  of  the. 
county,  commanding  htm  to  cause  the  persons  so  nominated,; 
to  appear  before  such  officer,  at  a  time  and  place  to  be  specified 
in  the  summons,  not  less  than  six  nor  more  than  twelve  days, 
from  the  time  of  issuing  the  same..  < 

ft.  g  16.  At  the  time  and  place  so  appointed,  twelve  of  the 

persons  so  summoned  and  appearing,  shall  be  ballotted  for 
and  drawn,  in  like  manner  as  jurors  in  a  court  of.  record ;  and 
shall  be  sworn  by  such  officer,, well  and  truly. to  hear*  try, 
and  determine  the  validity  of  the  objections  so  specified.  ■ 
proceed-         g  17.  Such  jury  so  drawn  and  sworn,  either  by  a  court  or 
tags  wore  any  0f^Qet9  having  heard  the  proofe  and  allegations  of  the 
parties,  shall  determine  the  matters  submitted  to  them;  and 
for  that  purpose,  shall  be  kept  together  by  some  proper  officer, 
to  be  sworn  as  is  usual  in  like  cases  in  courts  of  record,  until 
they  agree  upon  their  verdict ;  and  such  verdict  shall  be  con- 
clusive in  the  premises. 
verdict  to       §  18.  The  verdict  so  rendered,  shall  be  recorded  by  the 
bereoorded.  court  or  office  ^  the  minutes  of  the  proceedings. 
But  one          §  19.  There  shall  be  but  one  hearing  before  a  jury  in  any 
codify?6"  case  under  this  Article.    If  such  jury  cannot  agree,  after 
being  kept  together  for  such  time  as  the  officer  or  court  shall 
think  reasonable,  then  they  shall  be  discharged,  and  the  court 
or  officer  shall  decide  upon  the  merits  of  the  application,  as 
if  no  jury  had  been  called. 
SSSodto       8  20#  ^Pon  *^e  application  of  any  creditor  of  such  insol- 
Srtaghit     vent,  the  officer  who  made  the  order  for  publication  of  notice, 
jmtw&M  may  at  any  time,  not  less  than  three  weeks  previous  to  the 
*  witnew.    fay  or  term  fl^  for  ^  bearing  of  guch  petition,  by  written 

order  require  the  insolvent  to  bring  before  such  officer  or 
before  the  court,  at  the  time  appointed  for  the  hearing,  the 
wife  of  such  insolvent,  if  she  do  not  reside  within  this  state, 
to  the  end  that  she  may  be  examined  as  a  witness. 

1  R.  L.,  463,  §  1 ;  Laws  of  1817,  46,  §  12. 

consume*      S  21.  If  such  non-resident  wife  do  not  attend  at  the  time 

«mtMiM  to  an^  place  specified  in  such  order,  the  insolvent  shall  not  be 

attend.       entitled  to  his  discharge,  unless  he  shall  prove,  to  the  satisfac- 

[*©]      tion  of  such  court  or  officer,  that  he  was  unable  to  procure  the 

attendance  of  his  wife,  for  the  purpose  of  being  examined. 

indent        §  22.  At  the  hearing  of  any  such  petition  before  a  jury  or 

Sffnedon    otherwise,  the  insolvent  may  be  examined  on  oath,  at  the 

aath#         instance  of  any  creditor,  touching  his  estate  or  debts,  or  any 

matter  stated  in  his  schedule;  and  may  be  required  to  state 

any  changes  that  have  occurred  in  the  situation  of  his  property, 

since  the  making  of  such  schedule,  and  particularly  whether 

he  has  collected  any  debts  or  demands,  or  made  any  transfers 

«*▼!**      of  any  part  of  his  real  or  personal  estate.    But  this  section 

shall  not  be  construed  to  prevent  any  such  creditor  from  oou- 
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tradieting  or  impeaching,  by  other  competent  testimony,  any    AXr'  * 
evidence  given  by  such  insolvent 

S  23.  If  it  shall  appear  on  such  examination,  or  otherwise,  JJgU^ 
by  competent  proof,  that  such  insolvent  has  collected  any  razors*. 
debts  or  demands,  or  made  any  transfer,  absolute,  conditional  Sri£oLTMfc 
or  otherwise,  of  any  part  of  his  real  or  personal  estate,  since  venfc 
the  making  of  the  schedule  annexed  to  his  petition,  he  shall 
be  required  to  pay  forthwith  to  the  officer  or  to  the  clerk  of 
tile  court  before  whom  the  hearing  shall  be  had,  the  full 
amount  of  all  debts  and  demands  so  by  him  collected  or 
received,  and  the  full  value  of  all  property  so  by  him  trans- 
ferred, except  such  parts  of  the  said  debts  and  property,  as 
shall  satisfactorily  appear  to  the  officer  or  court,  to  have  been 
necessarily  expended,  by  such  insolvent,  for  the  support  of 
himself  or  his  family;  and  no  discharge  shall  be  granted  to 
him  under  the  provisions  of  this  Article,  until  such  payment 
be  made,  or  security  satisfactory  to  the  officer  or  court  be 
given,  £h$t  such  payment  shall  be  made  within  thirty  days 
thereafter,  to  the  assignees  of  such  insolvent. 

$24.  If  it  shall  appear  on  such  hearing,  by  the  examina-  wheninsoj- 
tion  of  the  insolvent  or  otherwise,  that  said  insolvent  has  at  rSi  from  be- 
any time  within  two  years  before  presenting  his  petition  for  JSS4S- 
his  discharge  under  the  provisions  of  this  Article,  in  contem- 
plation of  his  becoming  insolvent,  or  of  his  petitioning  for 
such  discharge,  or  knowing  of  his  insolvency,  made  any 
assignment,  sale  or  transfer,  either  absolute  or  conditional,  of 
any  part  of  his  estate  real  or  personal,  or  of  any  interest 
therein,  or  has  confessed'  any  judgment,  or  given  any  security, 
with  a  view  to  give  a  preference  for  an  antecedent  debt  to 
any  creditor,  he  shall  not  be  entitled  to  a  discharge  under  this 
Article. 

Laws  of  1854>  ch.  147;  6  K.  T.,  319;  2*  W.,  366 ;  7  WM  240. 

S  25.  If  it  shall  satisfactorily  appear  to  the  officer  or  court  ££jf£f 
before  whom  such  application  is  pending,  in  cases  where  no  S22o& 
jury. has  been  required,  or  the  jury  have  disagreed,  that  the  SEnto h 
insolvent  is  justly  and  truly  indebted  to  the  petitioning  directed- 
creditors  in  the  sums  by  them  respectively  mentioned  in  their 
affidavits ;  that  such  sums  amount  in  the  aggregate  to  two- 
thirds  of  all  the  debts  that  were  owing  by  such  insolvent  at 
the  time  of  presenting  his  petition,  to  creditors  residing  within 
the  United  States ;  that  such  insolvent  has  honestly  and  fairly      tai] 
given  a  true  account  of  his  estate,  and  has  in  all  things  con- 
formed to  the  matters  required  of  him  by  this  Article ;  the 
officer  or  court  before  whom  the  application  shall  be  pending, 
shall  direct  an  assignment  of  all  such  insolvent's  estate,  both  in 
law  and  equity,  in  possession,  reversion  or  remainder,  excepting 
from  the  articles  mentioned  in  his  inventory,  such  articles  of 
wearing  apparel  and  bedding,  as  in  the  opinion  of  such  officer 
or  court  shall  be  reasonable  and  necessary  for  such  insolvent 
and  his  family  to  retain,  and  also  the  arms  and  accoutrements 
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L    required  by  law  to  be  provided  by  any  citizen  enrolled  in  the 
militia. 

1R.L,  462,  §  5;  Laws  of  1817,  42,  §  2;  13  J.  R.,  385. 

rinding  of       §  26.  When  any  of  the  matters  in  the  last  section  required 
^niy  com  a-  ^o  ^e  established  previous  to  granting  an  order  of  assign- 
ment, shall  have  been  submitted  to  a  jury  as  herein  provided, 
and  shall  have  been  found  in  favor  of  the  insolvent,  such  find- 
ing shall  be  conclusive  as  to  such  matters,  upon  the  officer 
or  court  before  whom  the  proceedings  are  pending,  and  the 
officer  or  court  shall  direct  an  assignment  accordingly. 
Alignment      §  27.  Such  assignment  shall  be  made  to  the  person  or  per- 
i»mad™t0  sons  who  shall  have  been  nominated  as  assignee  or  assignees, 
by  the  petitioning  creditors,  or  by  such  a  number  of  the  said 
petitioners,  as  shall  have  owing  to  them  a  major  part  of  the 
debts,  constituting  the  two-thirds  as  herein  required. 
£SnnfraL      S  28*  Such  assignment  shall  vest  in  the  assignees  all  the 
*"   interest  of  such  insolvent  at  the  time  of  executing  the  same, 
in  any  estate  or  property,  real  or  personal,  whether  such 
interest  be  legal  or  equitable;  but  no  contingent  interest 
shall  pass  to  the  assignees  by  virtue  of  such  assignment, 
unless  the  same  shall  become  vested  within  three  years  after 
the  making  of  the  assignment ;  and  in  case  of  its  becoming 
so  vested,  it  shall  pass  to  the  assignees,  in  the  same  manner 
as  it  would  have  vested  in  such  insolvent,  if  no  assignment 
had  been  made  by  him. 

8  W.,  348;  2  Pai.,  289;  2  D.f  61;  1  Cow.,  650. 

Sf011  tSbe  8  ^'  ^P011  suc^  insolvent's  producing  a  certificate  under 
grwSed.  the  hands  and  seals  of  the  assignees,  executed  in  the  presence 
of  such  officer,  or  of  two  witnesses  and  proved  by  the  affidavit 
of  one  of  them,  stating  that  such  insolvent  has  assigned  and 
delivered  for  the  use  of  all  his  creditors,  all  his  estate  so 
directed  to  be  assigned,  and  all  the  books,  vouchers  and 
securities  relating  to  the  same,  and  upon  his  also  producing  a 
certificate  of  the  county  clerk,  that  such  assignment  has  been 
duly  recorded  in  his  office,  the  officer  or  court  who  directed 
such  assignment,  shall  grant  to  such  insolvent  a  discharge 
from  his  debts  and  from  imprisonment,  which  shall  have  the 
effect  declared  in  the  succeeding  sections  of  this  Article. 

1  R.  L.,  463,  §  8. 

pw]         §  30.  This  Article  being  a  revisal  and  continuation  of  the 
ducha{*e.    act,  entitled  "  An  act  for  giving  relief  in  cases  of  insolvency ," 
contracts     passed  the  twelfth  day  of  April,  one  thousand  eight  hundred 
!£wi8,p&c  an(*  thirteen,  a  discharge  granted  pursuant  to  the  provisions 
"  hereof,  shall  discharge  and  exonerate  such  insolvent  from  all 
debts  due  at  the  time  of  the  assignment,  or  contracted  before 
•  that  time  though  payable  afterwards,  founded  upon  contracts 
made  since  the  said  twelfth  day  of  April,  one  thousand  eight 
hundred  and  thirteen,  within  this  state,  or  to  be  executed 
within  this  state ;  and  from  all  debts  owing  to  persons  resi- 
dent within  this  state,  at  the  time  of  the  first  publication  of 
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the  notice  of  the  application  for  such  discharge,  or  owing  to    AXt  * 
persons  not  residing  within  this  state,  who  united  in  the 
petition  for  his  discharge,  or  who  shall  accept  a  dividend  from 
his  estate. 

3  N.  Y.,  217;  6  H.,  244;  7  Pai.,  378;  3  Pal,  338;  19  WM  150,  630;  12 
Wn  102 ;  2  W.,  457;  29  How.  P.  R*  296;  27  How.  P.  K,  i88. 

§  31.  With  respect  to  all  contracts  which  shall  be  made  SitowST 
after  this  Article  shall  commence  and  take  effect  as  a  law, 
every  such  discbarge  shall  also  exonerate  such  insolvent  from 
all  liabilities  incurred  by  him  by  making  or  endorsing  any 
promissory  note  or  bill  of  exchange,  previous  to  the  execution 
of  his  assignment ;  or  incurred  by  him  in  consequence  of  the 
payment,  by  any  party  to  such  note  or  bill,  of  the  whole  or 
any  part  of  the  money  secured  thereby,  whether  such  pay- 
ment be  made  prior,  or  subsequent,  to  the  execution  of  the 
assignment  by  such  insolvent. 

Laws  of  1819, 118,  §  11 ;  4  N.  Y.,  605;  9  W.,  313. 

§32.  In  any  action  which  shall  be  brought  against  such  n>.  Bar  in 
insolvent  or  his  personal  representatives,  a  discharge  granted  tf™  Spim 
pursuant  to  the  provisions  of  this  Article,  may  be  pleaded,  contIIM* 
or  given  in  evidence,  under  the  general  issue  and  notice 
thereof,  in  bar  of  any  action  upon  any  contract,  made  by 
such  insolvent  since  the  said  twelfth  day  of  April,  one 
thousand  eight  hundred  and  thirteen,  within  this  state,  or  to 
be  executed  within  this  state ;  or  made  with  persons  resident 
within  this  state,  at  the  time  of  the  first  publication  of  the 
notice  of  the  application  for  such  discharge;  or  made  with 
persons  not  residing  within  this  state,  who  shall  have  united 
in  the  petition  for  such  discharge,  or  who  shall  accept  a 
dividend  firom  the  estate  of  such  insolvent;  and  in  bar  of 
any  action,  upon  any  liability  of  such  insolvent,  incurred  by 
making  or  endorsing  any  promissory  note  or  bill  of  exchange, 
previous  to  the  execution  of  his  assignment ;  or  incurred  by 
him  in  consequence  of  the  payment,  by  any  party  to  such 
note  or  bill,  of  the  whole  or  any  part  of  the  money  secured 
thereby,  whether  such  payment  be  made  prior,  or  subsequent, 
to  the  execution  of  the  assignment  by  such  insolvent. 

17  W.,  558. 

S  33.   Every  such  discharge  shall  also  exonerate  the  in-  JJ^-Jfj1* 
solvent  to  whom  it  shall  be  granted,  from  any  arrest  or  SJSSarrwt 
imprisonment  thereafter,  in  any  suit,  or  upon  any  proceeding,  SnSSEt!8" 
founded  upon  any  debt  whatever,  contracted  by  him  previous      [33] 
to  the  execution  of  the  assignment  of  his  estate  as  herein  di- 
rected ;  or  in  any  suit,  or  upon  any  proceeding,  founded  upon 
any  liabilities  incurred  by  him  by  making  or  endorsing  any 
promissory  note  or  bill  of  exchange,  previous  to  the  execution 
of  his  assignment ;  or  incurred  by  him  in  consequence  of  the 
payment,  by  any  party  to  such  note  or  bill,  of  the  whole  or 
any  part  of  the  money  secured  thereby,  whether  such  pay- 
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n™  *•    meat  be  made  prior  or  subsequent  to  the  execution  of  his 

assignment. 

ib.  Tdez-       §  34.  If  such  insolvent  be  in  prison  in  any  suit  or  proceed- 

Starrest  ing,  founded  upon  any  contract  or  liability,  in  which  he  is 

^£SS^    exempted  from  imprisonment  according  to  the  last  section,  he 

shall  be  discharged  therefrom,  upon  producing  the  discharge 

granted  pursuant  to  the  provisions  of  this  Article,  and  upon 

endorsing  his  appearance  on  any  mesne  process  upon  which 

he  may  be  so  imprisoned. 

1  R.  L.,  463,  §  8;  24  W.,  366;  1  How.  P.  R,  89. 

S  35.  Every  discharge  granted  to  an  insolvent  under  this 
Article,  shall  be  void  in  each  of  the  following  cases : 

i.  If  such  insolvent  shall  have  wilfully  sworn  false,  in  his 
affidavit  annexed  to  his  petition,  or  upon  his  examination,  in 
relation  to  any  material  fact  concerning  his  estate  or  his  debts, 
or  to  any  other  material  fact : 

2.  If,  after  the  presentation  of  his  petition,  he  shall  sell,  or 
in  any  way  transfer  or  assign,  any  of  his  property,  or  collect 
any  debts  due  him,  and  shall  not  give  a  just  and  true  account 
thereof  on  the  hearing  of  his  application ;  and  shall  not  also 
pay,  or  secure  the  payment,  of  the  money  so  collected,  or  the 
value  of  the  property  so  assigned,  as  herein  before  directed : 

3.  If  he  shall  secrete  any  part  of  his  estate,  or  any  books  or 
writings  relative  thereto,  with  intent  to  defraud  his  creditors : 

4.  If  he  shall  fraudulently  conceal  the  names  of  any  of  his 
creditors,  or  the  amount  of  any  sum  due  to  any  of  them : 

5.  If,  in  order  to  obtain  his  discharge,  he  shall  procure  any 
person  to  become  a  petitioning  creditor,  for  any  sum  not  due 
from  him  to  such  person  in  good  faith  : 

6.  If  he  shall  pay,  or  consent  to  the  payment  of,  any  por- 
tion of  the  debt  or  demand  of  any  of  his  creditors,  or  shall 
grant,  or  consent  to  the  granting  of,  any  gift  or  reward  to 
any  such  creditor,  upon  an  express  or  implied  contract  or 
trust,  that  the  creditor  so  paid  or  rewarded  should  become  a 
petitioner  in  behalf  of  such  insolvent,  or  that  he  should 
abstain  or  desist  from  opposing  the  discharge  of  such  insol- 
vent : 

7.  If  he  shall  be  guilty  of  any  fraud  whatever,  contrary  to 
the  true  intent  of  this  Article. 

1KL,  466,  §  13;  1  N.  Y.,  179;  24  B.,  649;  7  B.,  578;  1  Cat,  174;   "J 
W.,  240;  3  W.,  344;  1  W.,  156;  7  How.  P.  R.,  89. 

See  Laws  of  1854,  ch.  147;  1847,  ch.  366;  1850,  ch.  210;  1849,  ch. 
176.     Post,  vol.  4,  pp.  481,  482,  451. 
0N]  ARTICLE  FOURTH. 

OF  PROCEEDINGS  BY  CREDITORS,  TO  COMPEL  ASSIGNMENTS  BT  DKBTOBS 
IMPRISONED  ON  EXECUTION  IN  CIVIL  CAUSES. 

8w.    1.  When  creditor  may  compel  assignment  of  debtor's  estate. 

2.  Petition  what  to  state ;  to  be  accompanied  by  affidavit. 

3.  Offioer  to  make  order  requiring  creditors  to  appear. 

4.  Notice  of  order,  to  be  published. 

5.  Copy  to  be  served  on  debtor  or  on  jailor. 
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ART.  4 
fin.     6.  On  the  day  appointed,  officer  to  hear  parties. 

1.  When  officer  to  order  debtor  to  be  brought  before  him. 

8.  Debtor  to  be  examined  on  oath. 

9.  If  debtor  refuse  to  be  examined,  officer  may  commit  him. 

10.  Officer  then  to  take  other  proof. 

11.  When  order  to  be  made  requiring  debtor  to  deliver  account  of  his  creditors. 

12.  If  two-thirds  of  creditors  have  not  united,  proceeding  to  be  dismissed. 

13.  Duty  of  debtor,  after  service  of  order ;  effect  of  compliance  therewith. 

14.  When  creditor  may  demand  a  jury. 

15.  Certain  provisions  of  Article  Third,  extended  to  this  Article. 

16.  When  officer  is  to  grant  a  discharge. 

17.  Effect  of  such  discharge ;  how  impeached,  and  when  void. 

18.  If  debtor  do  not  comply  with  the  order,  officer  to  execute  assignment 

19.  Effect  of  such  assignment. 

20.  Such  debtor  not  to  be  discharged,  unless  he  and  his  creditors  petition. 

21.  Proceedings  upon  such  petition ;  assignment  to  whom  to  be  executed. 

22.  Property  to  vest  in  the  persons  to  whom  officer  shall  assign. 

g  1.  When  any  person  shall  have  been  actually  imprisoned  JJJJjj*"8- 
for  more  than  sixty  days  upon  execution  in  any  civil  action,  pe'twoi* 
any  creditor  having  a  demand  against  such  person  to  the 
amount  of  twenty-live  dollars,  for  which  a  suit  might  then  be 
brought,  may  apply  by  petition  to  any  of  the  officers  enume- 
rated in  the  first  section  of  the  seventh  Article  of  this  Title, 
to  compel  an  assignment  of  the  estate  of  such  debtor. 

'Laws  of  1817,  41,  §  1;  2  J.  0.  R.,  431. 

g  2.  The  petition  shall  state  the  nature  and  object  of  the  contents  of 
application ;  and  shall  be  accompanied  by  an  affidavit  of  BBSSt""* 
the  creditor,  stating,  that  such  imprisoned  debtor  is  justly 
indebted  to  him  in  a  certain  sum,  therein  to  be  specified,  then 
due;  that  such  debtor  is  imprisoned  in  a  certain  county 
therein  to  be  named,  under  an  execution  against  him  in  some 
civil  action ;  that  he  has  been  so  imprisoned  for  more  than 
sixty  days,  and  that  such  creditor  is  apprehensive,  that  the 
estate  of  such  debtor  will  be  wasted  or  embezzled. 

5  3.  Upon  such  application  being  made  to  such  officer,  he  order  tor 
shall  make  an  order  requiring  the  creditors  of  such  imprisoned  ^pdi£r  &£ 
debtor,  to  appear  before  him  at  a  certain  time  and  place  to  be 
specified  in  the  order,  and  determine  whether  they  will  unite 
in  a  petition  for  an  assignment  of  such  debtor's  estate. 

§4.   The  creditor  making  such  application,  shall  cause  Notice  of 
notice  of  such  order  to  be  published-  once  in  each  week,  for  order' 
eight  weeks  successively,  in  the  state  paper,  and  in  a  news- 
paper printed  in  the  county  where  such  debtor  is  imprisoned, 
•if  there  be  any,  and  if  there  be  none,  then  in  a  newspaper      i*s] 
printed  nearest  to  the  place  of  such  imprisonment. 

§  5.  Such  creditor  shall  also,  within  ten  days  after  the  JJjgftJ* 
granting  of  such  order,  serve  a  copy  thereof  on  the  debtor,  or  debtor.™ 
on  the  keeper  of  the  jail  where  such  debtor  is  imprisoned,  who 
shall  deliver  the  same  to  such  debtor. 

S  6.  On  the  day  appointed  for  showing  cause,  or  on  such  gjgjj*0' 
subsequent  days  and  times  as  the  officer  making  the  order  par^" 
shall  direct,  upon  proof  being  made  to  him  of  the  due  publi- 
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cation  of  such  notice  and  of  the  service  of  such  order,  such 
officer  shall  proceed  to  hear  the  proofs  and  allegations  of  the 
parties. 

g  7.  If  at  the  time  of  such  hearing,  any  of  the  creditors  oi 
such  imprisoned  debtor  shall  unite  in  a  petition  for  the  assign- 
ment of  such  debtor's  estate,  and  shall  accompany  such  peti- 
tion with  the  same  affidavit  of  each  creditor,  as  is  required  in 
the  fourth  section  of  Article  third  of  this  Title,  (except  that 
such  affidavits  respectively  shall  state,  that  the  sums  therein 
specified,  were  due  from  such  debtor,  at  the  time  of  granting 
the  order  for  publication  of  notice  to  creditors,  as  herein  before 
required,)  the  officer  to  whom  the  same  may  be  presented, 
may  order  such  imprisoned  debtor  to  be  brought  before  him, 
to  be  examined  touching  his  debts. 

g  8.  Upon  such  debtor  being  brought  before  the  said  officer, 
he  shall  be  examined  on  oath,  concerning  his  creditors,  the 
sums  of  money  due  to  them  respectively,  and  the  places  of 
their  residence. 

g  9.  If  the  debtor  refuse  to  be  so  examined,  or  shall  not 
give  full  information  concerning  the  matters  so  inquired  of 
him,  the  officer  shall,  by  order  in  writing,  commit  him  to 
close  confinement  in  the  jail  of  the  county  in  which  he  shall 
be  imprisoned,  in  which  order  the  cause  of  such  commitment 
shall  be  particularly  specified;  and  such  debtor  shall  thereupon 
be  closely  confined  without  being  entitled  to  the  liberties  of 
the  jail,  until  he  shall  consent  to  such  examination,  and  give 
such  information. 

§  10.  Upon  any  debtor  being  so  committed,  the  said  officer 
shall  proceed  to  take  other  proof,  of  the  debts  owing  by  such 
debtor,  and  the  names  and  residence  of  his  creditors,  and  of 
the  sums  due  to  them  respectively. 

g  11.  If  it  shall  appear  by  the  examination  of  the  debtor 
or  by  other  proof,  satisfactorily  to  the  said  officer,  that,  cre- 
ditors residing  within  the  United  States,  having  debts  due  to 
them,  amounting  to  tw'o-thirds  of  all  the  debts  owing  by  such 
imprisoned  debtor  to  creditors  within  the  United  States,  have 
petitioned  in  the  manner  herein  before  directed,  for  an  assign- 
ment of  such  debtor's  estate,  and  no  good  cause  to  the 
contrary  appear,  the  officer  shall  make  an  order,  requiring 
such  debtor,  by  a  certain  day  to  be  therein  specified,  to  deliver 
an  account  of  his  creditor;  and  an  inventory  of  his  estate  to 
such  officer,  upon  oath,  and  lo  execute  an  assignment  of  his 
estate;  or  that  he  shew  cause  why  such  an  assignment  should 
not  be  made  by  such  officer. 

Laws  of  1817,  41,  §  2. 

§  12.  If  it  shall  not  appear  that  two-thirds  of  the  creditors 
of  such  imprisoned  debtor,  as  aforesaid,  have  united  in  the 
said  petition,  all  further  proceedings  thereon  shall  cease,  and 
such  petition  shall  be  dismissed. 

g  13.  Within  ten  days  after  service  of  the  order  requiring 
the  assignment,  such  imprisoned  debtor  shall  deliver  to  the 
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officer  making  such  order,  aa  account  of  all  his  creditors,  p^^" 
and  an  inventory  of  Ms  estate,  with  the  books,  vouchers  aud  Jj'jjj'f*' 
securities  relating  to  the  same,  in  all  respects  conformable  to  mmmpf* 
.the  amount  and  inventory  required  of  an  insolvent  debtor,  in 
the  preceding  third  Article  of  this  Title;  and  shall  take  and 
subscribe  the  oath  in  that  Article  required  of  a  debtor  peti- 
tioning for  his  discharge,  and  shall  execute  an  assignment  of 
his  estate,  and  produce  the  evidence  thereof,  in  the  same 
manner,  and  with  the  like  effect,  as  prescribed  in  that  Article. 

g  14.  Any  creditor  of  such  imprisoned  debtor,  may,  at  the  J**1^  • 
time  of  such  debtor's  rendering  his  account  and  inventory,  SSindtjory 
demand  that  the  case  of  such  debtor  be  submitted  to  a  jury; 
and  shall  be  entitled  thereto,  on  filing  with  the  officer  before 
whom  the  proceedings  shall  be  had,  a  specification  of  the 
grounds  of  his  objections  to  such  debtor's  discharge;  and  the 
same  proceedings  shall  be  had  in  all  respects,  for  the  summon- 
ing of  such  jury,  and  for  their  determination  of  the  matter, 
and  with  the  like  effect,  as  prescribed  in  the  said  third  Article. 

§  15.  Such  debtor  may  be  examined  in  the  same  manner,  Debtor  may 
and  with  the  like  effect,  as  is  prescribed  in  the  said  third  mined,  &c 
Article;  and  may  in  like  manner  be  required  to  pay,  or  secure 
the  payment  of,  any  debts  collected  by  him,  or  the  value  of 
any  property  assigned  by  him,  after  the  first  publication  of  the 
notice  to  his  creditors  to  appear,  with  the  same  exceptions  as 
in  that  Article  are  specified;  and  if  it  shall  appear  that  he  has 
preferred  any  creditor  as  in  the  said  Article  specified,  he  shall 
in  like  manner  be  precluded  from  obtaining  a  discharge  under 
this  Article. 

$  16.  If  such  imprisoned  debtor  shall  in  all  respects  comply  5SJfJofct 
with  the  order  of  the  said  officer,  and  with  the  provisions  of  discharged. 
the  preceding  sections  of  this  Article,  and  if  the  jury  shall 
determine  in  favor  of  such  debtor;  or  in  case  no  jury  shall  be 
demanded,  or  they  disagree,  if  the  officer  before  whom  the      tayi 
proceedings  shall  be  had,  shall  be  satisfied  of  the  fairness  of 
the  proceedings  of  such  debtor,  and  that  he  has  made  a  full 
disclosure  of  his  property,  of  the  securities  relating  thereto, 
and  of  his  creditors,  the  officer  shall  grant  to  such  debtor  a 
discharge  from  his  debts  and  from  imprisonment. 

Laws  of  1817,  41,  §  4. 

$  17.  Every  such  discharge  shall  have  the  like  effect  in  all  Jjjjg*** 
respects,  both  in  regard  to  the  debts  of  such  debtor,  and  the         v'v* 
exonerating  of  his  person  from  arrest  or  imprisonment,  as  if 
the  same  had  been  granted  upon  the  application  of  such 
debtor  and  two-thirds  of  his  creditors,  according  to  the  pro- 
visions of  the  third  Article  of  this  Title;  and  the  same  may 
in  like  manner  be  impeached,  and  shall  become  void,  in  the  when  void. 
aame  cases,  so  far  as  they  are  applicable,  in  which  a  discharge 
granted  under  the  said  third  Article,  would  be  void. 

J  18.  If  such  imprisoned  debtor  shall  not  comply  with  the  J*£ft$ebt, 
order  of  the  officer,  requiring  art  account,  inventory  and  assign-  or  do  not 
ment  as  aforesaid,  and  with  the  provisions  of  this  Article,  and  comply- 
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if  no  sufficient  cause  be  shown  by  him  to  the  contrary,  the 
said  officer,  upon  proof  being  made  of  (tie  service  of  the  said 
order,  and  of  the  neglect  of  the  debtor  to  comply  therewith, 
b/ofira?1"  s*ia^  exeeute  &&  assignment  of  all  the  estate  of  snch  debtor 
to  the  assignees  nominated  by  the.  petitioning  creditors,  for 
the  benefit  of  all  the  creditors  of  the  debtor. 
mm  of  m-     §  19;  The  assignment  so  executed  by  such  officer,  shall  be 
■i«iunen     equa^y  valid,  and  have  the  like  effect,  upon  all  the  real  and 
personal  property,  which  such  imprisoned  debtor  had,  on  the 
first  day  of  the  publication  of  the  notice  to  his  creditors, 
herein  before  required,  as  if  such  assignment  had  been  execu- 
ted by  such  debtor,  voluntarily  on  that  day. 
88£d  iKm     S  20.  Every  such  imprisoned  debtor,  who  shall  refuse  or 
«wbYon    ne^eet  to  render  such  account  and  inventory,  and  to  execute 
SrtSn  pro-  such  assignment,  pursuant  to  any  order  made  as  herein 
ce6dlng*-     directed,  shall  thereafter  be  precluded  from  obtaining  any 
discharge  from  his  imprisonment,  in  any  other  manner  than 
upon  a  petition  by  himself,  and  by  so  many  of  his  creditors 
who  were  such  at  the  date  of  the  order  for  publication  of 
notice  to  the  creditors,  as  are  required  by  the  preceding  sec- 
tions of  this  Article,  to  unite  in  a  petition  to  compel  an 
assignment. 
Jroj*j*-he       §  21.  Upon  any  such  imprisoned  debtor  making  an  appli- 
uSuicra-  cation  for  his  discharge,  in  conjunction  with  his  creditors,  as 
tion.11"'"  in  the  last  section  specified,  the  same  proceedings  in  all 
respects  shall  be  had  thereon,  as  are  prescribed  in  the  preced- 
ing third  Article  of  this  Title;  except  that  any  assignment 
which  shall  be  executed  by  such  debtor  pursuant  to  such 
P81     application,  shall  be  made  to  the  same  assignees,  to  whom  any 
assignment  of  such  debtor's  estate  shall  have  been  made  by 
any  officer  under  the  provisions  of  this  Article,  or  to  such  of 
them,  as  shall  be  alive  and  competent  to  act;  and  if  there 
be  none,  to  such  assignees  as  the  officer  entertaining  the  pro- 
ceedings shall  appoint. 
rjjflj^f0     §  22.  Whenever  any  assignment  shall  be  executed  by  any 
rawV-  officer  as  herein  provided,  in  consequence  of  the  refusal  or 
***'  neglect,  of  an  imprisoned  debtor  to  execute  the  same,  all  pro- 

perty, except  such  as  shall  be  by  law  exempt  from  execution, 
which  such  debtor  shall  acquire  during  his  imprisonment  and 
after  the  first  publication  of  the  notice  to  creditors,  shall  be 
deemed  to  vest  in  the  assignees  appointed  by  such  officer,  by 
virtue  of  the  assignment  so  by  him  executed. 

ARTICLE  FIFTH. 

OF  VOLUNTARY  ASSIGNMENTS  BY  AN  INSOLVENT,  FOR  THE  PURPOSE  OF 
EXONERATING    HIS  PERSON  FROM  IMPRISONMENT. 

Sbo.   1.  Insolvent's  petition  to  whom  to  be  presented. 

2.  Petition  to  be  accompanied  by  schedule  and  affidavit. 

3.  Officer  to  make  order  requiring  creditors  to  show  cause. 

4.  Notice  of  such  order  how  published. 
6.  Opposing  creditor  may  demand  a  jury. 
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to.  6.  Juiy  to  ba  summoned,  as  prescribed  in  Article  third.  ABV-  *■ 

1.  Certain  provisions  of  Article  third,  extended  to  this  Article. 

8.  When  officer  is  to  direct  an  assignment. 

9.  Assignment  how  to  be  executed,  and  its  effect 

10.  When  officer  to  grant  a  discharge. 

11.  Insolvent  to  be  discharged  from  imprisonment. 

12.  .Debts  not  affected  by  discharge;  after-acquired  property  liable. 

13.  When  discharges  shall  be  void. 

S  1.  Every  insolvent  debtor  may  present  a  petition  to  any  £Jltion* 
of  the  officers  mentioned  in  the  first  section  of  the  seventh 
Article  of  this  Title,  or  to  any  judge  of  a  county  court,  pray- 
ing that  his  estate  may  be  assigned  for  the  benefit  of  all  his 
creditors,  and  that  his  person  may  thereafter  be  exempted 
from  arrest  or  imprisonment,  by  reason  of  any  debts  arising 
upon  contracts  previously  made,  and  if  in  prison,  that  he  may 
be  discharged  from  his  imprisonment. 

1B.L,  463,  §  6;  Laws  of  1819,  115,  §  1  A  4;   1  B.,  301;   3  How.  P. 
R.,113. 

g  2.  On  presenting  such  petition,  the  insolvent  shall  deliver  **•*£*> 
therewith  a  schedule  containing  an  account  of  his  creditors  Snt. 
and  an  inventory  of  his  estate,  similar  in  all  respects  to  the 
account  and  inventory  required  of  an  insolvent  by  the  third 
Article  of  this  Title;  and  shall  annex  to  the  said  petition  and 
schedule  the  following  affidavit,  which  shall  be  taken  and  sub- 
scribed by  him,  before  the  officer  to  whom  such  petition  is 
presented,  and  shall  be  certified  by  such  officer: 

"I,  — ,  do  swear,  (or  affirm,  as  the  case  may  be)  that 

the  aqgount  of  my  creditors,  with  the  places  of  their  residence, 
and  the  inventory  of  my  estate,  with  the  evidences  of  my  title 
thereto,  which  are  herewith  delivered,  are  in  all  respects  just 
and  true;  and  that  I  have  not,  at  any  time*  or  in  any  manner  pwa 
whatsoever,  disposed  of,  or  made  over,  any  part  of  my  estate, 
for  the  future  benefit  of  myself  or  my  family,  or  in  order  to 
defraud  any  of  my  creditors ;  and  that  I  have  not  paid,  secured 
to  be  paid  to,  or  in  any  way  compounded  with,  any  of  my 
creditors,  with  a  view  that  they,  or  any  of  them,  should 
abstain  or  desist,  from  opposing  my  discharge." 

Laws  of  1819,  115,  g  2. 

g  3.  Upon  receiving  such  petition,  schedule  and  affidavit,  gjjjf' * 
the  officer  shall  make  an  order  requiring  the  creditors  of  such  fl  ow  ctUM" 
insolvent,  to  show  cause  before  the  said  officer,  at  a  time  and 
place  to  be  specified  in  the  order,  why  the  prayer  of  the 
petitioner  should  not  be  granted. 

g  4.  Notice  of  the  contents  of  such  order,  shall  be  published  Notice  of 
for  the  like  time  and  in  the  like  manner,  as  directed  in  Article  °  "" 
third  of  this  Title,  respecting  notices  upon  the  application  of  • 
an  insolvent  in  conjunction  with  two-thirds  of  his  creditors. 

g  5.  Eveiy  creditor  opposing  the  discharge  of  an  insolvent  JJgJ** 
under  this  Article,  may  demand  a  jury  to' determine  upon  the 
matter ;  and  shall  be  entitled  thereto,  on  filing  with  the  officer 
to  whom  the  petition  was  presented,  at  or  before  the  first 
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11,11  u    hearing  on  such  petition,  a  specification  in  writing  of  the 
grounds  of  his  objections. 

Laws  of  1819,  115,  §7. 

poooeed-         S  6-  The  same  proceedings  shall  be  had  for  the  summoning1 
tag8,         and  iinpannelling  a  jury  who  shall  hear  the  proofs  and  allega- 
tions of  the  parties,  and  render  their  verdict,  in  the  same 
manner  and  with  the  like  effect,  as  prescribed  in  the  third 
Article  of  this  Title ;  and  the  jury  may  be  discharged  in  the 
same  case  therein  specified,  and  in  such  case,  the  officer  befpre 
whom  the  proceedings  shall  be  had,  shall  in  like  manner 
decide  upon  the  application, 
mi  1b?ex-       S  ?•  The  petitioner  may  be  examined  before  the  jury  or 
amLed,*c.  officer,  in  the  same  manner  as  prescribed  in  the  said  third 
Article ;  and  may  in  like  manner  be  required  to  pay  or  secure 
the  payment  of  any  debt  collected  by  him,  or  the  value  of 
any  property  assigned  by  him,  after  the  presentation  of  his 
petition,  excepting  such  as  shall  appear  to  have  been  neces- 
sarily expended  in  the  support  of  himself  and  his  family ;  and 
if  it  shall  appear,  that  he  has  preferred  any  creditors,  as  in 
the  said  Article  specified,  he  shall  in  like  manner  be  precluded 
from  obtaining  any  discharge,  under  the  provisions  of  this 
Article. 
Awign-  §  8.  If  the  jury  shall  find  in  favor  of  the  petitioner ;  or  in 

Se£5-en  case  of  their  disagreement,  or  of  no  jury  being  required,  if 
rocted#  the  officer  before  whom  the  hearing  is  had,  shall  be  satisfied 
that  such  petitioner  is  unable  to  pay  his  debts,  that  his 
account  and  inventory  presented  with  his  petition,  art  true, 
that  he  has  not  been  guilty  of  any  fraud  or  concealment  in 
violation  of  the  provisions  of  this  Article,  but  has  in  all  things 
H*]  conformed  thereto ;  in  either  case,  such  officer  shall  direct  an 
assignment  to  be  made  to  such  assignee  or  assignees,  as  snch 
officer  shall  appoint,  of  all  the  estate  of  such  debtor,  excepting 
such  articles,  as  are  by  law  exempt  from  execution. 

Laws  of  1819,  116,  §  2. 

How  exe.        §  9.  The  insolvent  shall  execute  an  assignment,  with  the 
cntad,  Ac.    ^Q  oft^t  as  declared  in  the  third  Article  of  this  Title,  respect- 
ing the  assignment  of  a  debtor  petitioning  in  conjunction  with 
two-thirds  of  his  creditors,  and  shall  cause  the  same  to  be 
recorded  in  the  same  manner. 
Discharge        §  10.  Upon  producing  and  proving  a  certificate  of  the 
J2£!ted!b6  assignees  and  of  the  county  clerk,  as  prescribed  in  the  said 
third  Article,  of  the  execution  and  recording  of  such  assign- 
ment, and  of  the  delivery  of  the  property  assigned,  or  so 
much  as  shall  be  capable  of  delivery,  with  the  books  and 
•  papers  relating  to  the  same,  the  officer  before  whom  the  pro- 
ceedings were  had,  shall  grant  a  discharge  under  his  hand  and 
SadSEfta.  s^ 5  declaring,  an<*  suc**  S^a^  be  *te  effect,  that  the  person 
of  such  insolvent  shall  forever  thereafter  be  exempted  from 
imprisonment,  by  reason  of  any  debt  due  at  the  time  of  his 
making  such  assignment,  or  contracted  for  before  that  time. 
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though  payable  afterwards ;  and  by  reason  of  any  liabilities  'ART*  * 
incurred  by  him,  by  making  or  endorsing  any  promissory  note 
or  bill  of  exchange ;  or  incurred  by  bun  in  consequence  of  ' 
the  payment  by  any  party  to  such  note  or  bill,  of  the  whole 
or  any  part  of  the  money  secured  thereby,  whether  such  pay- 
ment be  made  prior,  or  subsequent,  to  the  execution  of  Ms 
assignment. 

Laws  of  1819,  118,  §11. 

§  11*  If  such  insolvent  be  in  prison,  in  any  suit  or  proceed-  Jj^j?^ 
ing,  founded  upon  any  contract  or  liability,  as  to  which  he  is  a^pSo* 
exempted  from  imprisonment  according  to  the  last  section, 
he  shall  be  discharged  therefrom,  on  producing  his  discharge   ' 
granted  pursuant  to  the  provisions  of  this  Article,  and  upon 
endorsing  his  appearance  on  any  mesne  process  Upon  which 
he  may  be  imprisoned. 

Laws  of  1819,  116,  §  3;  24  W.,  366. 

5  12.  No  debt,  demand,  judgment  or  decree,  against  any  SgJ&J0^ 
insolvent  discharged  under  this  Article,  shall  be  affected  or 
impaired  by  such  discharge,  but  shall  remain  valid  and 
effectual  against  all  the  property  of  such  insolvent,  acquired 
after  the  execution  of  his  assignment ;  and  the  lien  acquired 
by  any  judgment  or  decree,  upon  any  property  of  such  insol- 
vent shall  not  be,  in  any  manner,  affected  by  such  discharge. 

Laws  of  1819,  117,  §  6.         - 

S  13.  Every  discharge  granted  to  an  insolvent  under  this  ^h^SL 
Article,  shall  be  void  in  the  same  cases,  so  far  as  they  are 
applicable,  in  which  a  discharge  granted  under  the  third 
Article  of  this  Title,  is  therein  declared  to  be  void. 

Laws  of  1819,  117,  g  5. 

ARTICLE  SIXTH.  [31] 

OW  VOIAJOTABY  ASSIGNMENTS  BY  A  DEBTOR  IMPRISONED  IN  EXECUTION 

IN   CIVIL  CAUSES. 

Sac.   1.  Debtors  charged  in  execution,  may  petition  for  their  discharge. 

2.  When  certain  other  imprisoned  debtors  may  petition. 

3.  Notice  to  be  served  on  the  creditor. 

4.  Contents  of  petition;  account  to  be  annexed. 
8.  Affidavit  to  petition. 

6.  Court  how  to  proceed  upon  the  presenting  of  such  petition. 

7.  May  adjourn  hearing ;  limitation  of  adjournment. 

8.  Proceedings  at  the  adjourned  hearing. 

9.  Assignees  to  be  appointed,  effect  of  assignment. 

10.  Delivery  of  property  assigned  to  be  proved,  or  security  to  be  given. 

11.  Applicant  when  ordered  to  be  discharged. 

12.  Certain  remedies  reserved  against  property  of  such  applicant 

13.  If  convicted  of  perjury,  execution  may  issue  against  his  body. 

14.  Bights,  powers,  and  obligations  of  the  assignees.   . 

15.  Assignees  how  to  dispose  of  the  property  assigned. 

16b  When  creditors  may  notify  debtors  to  apply  for  discharge. 
17.  Prisoner  so  notified,  to  be  forever  debarred,  in  certain  cases. 

5  1*  Every  person,  who  shall  be  imprisoned  by  virtue  of  JSutoSJon. 
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one  or  more  executions  in  civil  causes,  upon  which  there  shall 
be  due  a  sum  not  exceeding  five  hundred  dollars,  may  at  any 
time  petition  the  court  from  which  such  process  issued,  or  the 
court  of  common  pleas  of  the  county  in  which  he  is  impris- 
oned, for  his  discharge  from  such  imprisonment,  on  his  com- 
pliance with  the  provisions  of  this  Title. 

1  B.  L.,  349,  §8  4  t  6 ;  Session  Laws  of  1813,  ch.  203,  §  49 ;  Laws  of 
1818,  166,  §  3;  Laws  of  1847,  ch.  390;  25  W.,  698;  4  Pai.,  398  :  3 
Pai,  38;  5  Ab.,  141;  1  Ed.,  114;  14  How.  P.  R.,  498.  Post,  voL 
4,  p.  630.    26  How.  P.  B.,  429 ;  16  Ab.,  233 ;  14  Abn  46. 

§  2.  Every  person  so  imprisoned  for  a  sum  exceeding  five 
hundred  dollars,  may  in  like  manner  petition  for  his  discharge, 
after  he  shall  have  been  imprisoned  for  three  months. 
Notice  now  §  3.  Fourteen  days  previous  notice  of  the  time  and  place 
at  which  such  petition  will  be  presented,  together  with  a  copy* 
of  such  petition  and  the  account  of  his  estate  herein  after 
directed,  shall  be  personally  served  by  such  debtor,  on  the 
creditors  at  whose  suit  he  shall  be  imprisoned,  their  personal 
representatives  or  their  attorney. 

1  R.  L.,  349,  §  4;  12  N.  T.,  333 ;  20  Wn  281. 

S  4.  Such  petition  shall  set  forth  the  cause  of  the  imprison- 
ment of  the  applicant,  and  shall  have  annexed  to  it,  a  just 
and  true  account  of  all  his  estate  real  and  personal,  in  law  and 
equity,  and  of  all  eharges  affecting  the  same,  both  as  such 
estate  and  charges  existed  at  the  time  of  his  imprisonment, 
and  as  they  existed  at  the  time  of  preparing  such  petition ; 
together  with  a  just  and  true  account  of  all  deeds,  securities, 
books  and  writings  whatsoever  relating  to  the  said  estate  and 
the  charges  thereon,  with  the  names  and  places  of  abode,  of 
the  witnesses  to  such  deeds,  securities  and  writings. 

1  B.t  301 ;  H.  ft  D.,  83 ;  3  How.  P.  R.,  113. 

J\  5.  At  the  time  of  presenting  such  petition,  the  following 
davit  shall  be  endorsed  thereon,  and  shall  be  sworn  to  by 
the  applicant : 

"  I,  the  within  named  petitioner,  do  swear,  (or  affirm,  as 
the  case  may  be)  that  the  within  petition  and  account  of  my 
estate  and  of  the  charges  thereon,  are  in  all  respects  just  and 
true ;  and  that  I  have  not,  at  any  time  or  in  any  manner, 
disposed  of  or  made  over,  any  part  of  my  property,  with  a 
view  to  the  future  benefit  of  myself  or  my  family,  or  with  an 
intent  to  injure  or  defraud  any  of  my  creditors." 

6  N.  T.,  106. 

§  6.  Upon  the  presenting  such  petition,  and  due  proof  being 
made  of  the  service  of  a  copy  thereof,  and  of  the  account 
thereto  annexed,  with  the  notice  herein  before  required,  the 
court  shall  order  the  applicant  to  be  brought  before  it,  on  a 
day  to  be  assigned ;  and  on  such  day,  and  such  other  days  as 
the  court  shall  appoint  during  the  same  term,  shall  proceed 
in  a  summary  way  to  hear  and  determine  the  proofs  and  alle- 
gations of  the  parties,  and  may  examine  the  applicant  or  his 
wife,  or  any  other  person,  on  oath ;  and  if  satisfied  that  the 
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petition  and  account  of  the  applicant  are  correct,  and  that  his  A"* c 
proceedings  are  just  and  fair,  shall  order  an  assignment  to 
be  made  of  all  his  property,  (except  the  articles  which  are  by 
law  exempt  from  execution)  or  of  so  much  thereof,  as  shall 
be  sufficient  to  discharge  the  executions  on  which  he  shall  be 
imprisoned. 

3  Dil,  656;  26  How.  P,  IL,  85 ;  25  flow.  P.  R.f  429;  16  Abn  233. 

S  7.  Upon  sufficient  cause  shown  by  any  creditor,  the  court  Adjourn, 
may  adjourn  the  hearing  of  such  petition  to  the  next  term  £■&£. 
thereof;  but  no  adjournment  shall  be  made,  extending  beyond 
the  next  term.     25  How.  p.  el,  429. 

3  8.  At  such  adjourned  hearing,  no  objections  to  matters  J**66* 
of  form  shall  be  received ;  and  unless  the  opposing  creditor  jSSJ&day. 
shall  then  be  able  to  satisfy  the  court,  that  the  proceedings 
on  the  part  of  the  prisoner  are  not  just  and  fair,  the  court 
shall  order  an  assignment  as  aforesaid,  and  grant  a  discharge 
as  herein  after  directed. 

5  9.  The  court  shall  appoint  one  or  more  assignees,  and  the  ffi**™* 
assignment  shall  be  made  to  the  persons  so  appointed  by  pointett 
an  endorsement  on  such  petition;  which  shall  vest  in  the 
assignees,  all  the  estate,  right  and  interest  of  the  applicant, 
in  all  the  property,  real  and  personal,  so  directed  to  "be 
assigned,  for  the  benefit  of  the  creditors  upon  whose  execu- 
tions he  is  imprisoned. 

2  Du.,  656. 

5  10.  Such  applicant  shall  furnish  satisfactory  evidence  to  ^Jjjggj 
the  court,  of  the  actual  delivery  to  the  assignees  so  appointed, 
of  all  the  property  so  directed  to  be  assigned;  or  he  shall  give 
such  security  for  the  future  delivery  thereof,  as  the  court  shall 
approve. 

Laws  of  1818,  10,  g  1  A  2. 

$  11.  Upon  such  assignment  being  made,  and  such  evidence  JJamm 
or  security  being  furnished,  the  court  shall  order  the  discharge  *.*" 
of  the  applicant  from  his  imprisonment,  by  virtue  of  any  exe- 
cution which  shall  have  been  specified  in  his  petition ;  and  the     &s\ 
sheriff  shall  discharge  him  accordingly*  on  being  served  with 
such  order,  without  any  detention  on  account  of  any  fees. 

1R.L,  349,  g  4;  26  How.  P.  R.,  85 ;  16  Ab.,  233. 

$  12.  Notwithstanding  such  discharge,  the  party  in  whose  £rojFrt*t * 
favor  any  execution  shall  have  been  issued,  shall  be  entitled  SS&fiSie. 
to  the  same  remedies  against  such  applicant,  by  execution 
against  his  property  only,  or  by  suit  on  the  judgment  upon 
which  such  execution  was  issued,  for  any  balance  that  may  be 
due  thereon,  as  he  might  have  had,  if  such  execution  had  not 
been  issued ;  but  the  applicant  shall  not  be  held  to  bail  in  any 
anch  suit,  nor  shall  execution  issue  against  his  person,  on  any 
judgment  obtained  therein. 

1  B.  L.,  351,  §  7. 

5  13.  If  the  applicant  shall  be  convicted  of  peijury  in  any  g2&whiB 
of  the  proceedings  authorised  by  this  Article,  the  party  at 
IL— b 
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n™ l    whose  suit  he  was  imprisoned,  may  issue  execution  against 

the  body  of  such  applicant. 
Bights,  &c,     §  14.  The  assignees  shall  be  vested  with  all  the  rights  in, 
or  Mflignece  g^ji  p0Wers  over|  ^je  property  so  assigned,  which  are  specified 

in  the  eighth  Article  of  this  Title ;  and  shall  be  subject  to  the 

same  duties,  obligations  and  control  in  all  respects,  except  as 

herein  otherwise  provided. 
Their  duty,      g  15.  It  shall  not  be  necessary  for  such  assignees  to  publish 

any  notice,  calling  a  general  meeting  of  creditors ;  but  thej 

shall  proceed  to  collect,  sell  and  distribute  the  proceeds  of  the 

property  assigned  to  them,  as  follows : 
i.  They  shall  pay  the  jail  fees,  on  the  imprisonment  and 

discharge  of  such  applicant : 

2.  They  shall  distribute  the  nett  produce  of  the  property 
that  shaft  come  to  their  hands,  among  the  creditors  who 
charged  such  applicant  in  execution,  previous  to  the  exhibi- 
tion of  his  petition,  in  proportion  to  the  amounts  due  on  their 
respective  executions ;  and  for  that  purpose,  shall  give  per- 
sonal notice  to  such  creditors  or  their  attorneys,  of  the.  time 
and  place  of  making  a  dividend,  instead  of  publishing  such 
notice : 

3.  They  shall  pay  over  to  such  applicant  or  his  personal 
representatives,  the  surplus  which  may  remain,  after  dis- 
charging such  executions,  and  defraying  their  expenses. 

26  How.  P.  R.,  85. 

be^tiSd7  S  16.  When  any  person  shall  have  remained  charged  in  ex- 
to  apply  for  edition  for  the  space  of  three  months,  after  being  entitled  to 
disc  «rg*.  ma^e  an  application  for  his  discharge  according  to  the  pro- 
visions of  this  Article,  without  having  made  such  application, 
and  without  having  applied  for  a  discharge,  under  the  third 
or  fifth  Articles  of  tbis  Title,  any  creditor,  at  whose  suit  he 
shall  have  so  remained  charged,  and  his  personal  representa- 
tives, may,  by  notice  in  writing  subscribed  by  him  or  them, 
require  such  prisoner  to  make  application  for  his  discharge 
according  to  the  provisions  of  this  Article. 

1  R.  L..  353,  8  13 ;  26  How.  P.  R.f  85. 

[34]        <J  17.  If  within  thirty  days  after  personal  service  of  such 
cooMcroe*  notice,  such  prisoner  shall  not  present  a  petition  to  a  proper 
SJiMkmBor  officer,  either  under  the  third  or  fifth  Articles  .of  this  Title ;  Or 
n«gi«*.     ghaii  nofc  serve  Up0n  the  creditor  giving  such  notice,  or  his 
attorney,  a  copy  of  a  petition  and  of  an  account  of  his  estate, 
with  notice  of  his  intention  to  apply  for  his  discharge  accord- 
ing to  the  provisions  of  this  Article ;  or  if,  after  presenting 
such  petition  under  the  said  third  and  fifth  Articles,  or  serv- 
ing a  copy  of  a  petition  under  this  Article,  such  prisoner  shall 
not  diligently  proceed  thereon  to  a  decision ;  he  shall  be  for- 
ever barred  from  obtaining  his  discharge  from  any  execution 
in  which  he  shall  be  so  imprisoned,  under  the  provisions  of 
this  Article,  or  of  the  said  third  and  fifth  articles,  but  when- 
ever any  person  shall  have  remained  charged  in  execution  for 
the  space  of  thirty  days  from  the  date  of  his  imprisonment, 
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any  creditor  at  whose  suit  he  shall  have  remained  charged,  **** '' 
may  by  a  written  notice  require  the  sheriff  of  the  county  in 
which  such  person  shall  be  imprisoned  to  discharge  him  from 
imprisonment  and  thereupon  such  prisoner  shall  be  discharged 
from  imprisonment  so  far  as  he  is  held  under  such  execution, 
and  thereafter  such  creditor  may  have  the  same  civil  remedies 
to  enforce  payment  of  the  judgment  upon  which  such  execu- 
tion was  issued  as  if  such  execution  had  not  been  issued  and 
such  person  so  discharged  had  not  been  charged  in  execution 
at  the  suit  of  such  creditor.  But  no  further  execution  against 
the  body  of  such  person  shall  be  issued  on  such  judgment. 

Laws  of  1857,  cli.  42? ;  1847,  ch.  390 ;  1  R.  L.,  353,  §  13.  Post,  yoL  4* 
p.  630. 

ARTICLE  SEVENTH. 

GEHXRJX  PROVISIONS  APPLICABLE  TO  PROCEEDINGS   UNDER  THE   SETS- 

RAJL  PRECEDING  ARTICLES,   OR  SOME   OF  THEM. 
Sec.     1.  To  what  officers  applications  to  be  made. 

%  When  in  the  county  where  insolvent  resides. 

3.  Discharge  granted  by  collusion,  void. 

4.  When  application  may  be  made  to  officer  residing  in  another  county. 

5.  If  officer  die,  Ac,  how  proceedings  may  be  continued. 

&  Proceedings  in  case  there  be  no  officer  competent  to  continue. 
t.  Corporations  deemed  creditors  under  thisJTitle. 

8.  Petitions  of  partners  and  joint  companies  how  made. 

9.  Creditors  in  other  states  may  petition. 

10.  Provisions  concerning  debts  purchased. 

1L  Creditor  having  security,  to  relinquish  his  security. 

12.  Creditors  swearing  false,  to  forfeit  double  the  sum  falsely  sworn  to. 

13.  Debtor's  wife  may  be  subpoenaed;  and  debtor  or  any  creditor  examined. 

14.  Persons  subpoenaed  refusing  to  appear  may  be  attached. 

15.  Persons  wilfully  disobeying  subpoena,  to  forfeit  $125. 

16.  Minutes  of  testimony  and  of  the  debtor's  examination,  to  be  kept 

11.  Jurors  neglecting  to  attend,  to  forfeit  $10  each. 

18.  Fees  of  officers  summoning  jury,  and  of  jurors. 

19.  Discharges  to  be  recorded.    Conclusive  evidence.    . 

SO.  Assignments  to  be  recorded,  and  to  be  received  as  evidence. 

21.  Insolvent  arrested  after  his  discharge  may  compel  plaintiff  to  shew  cause. 

2%.  Cause  which  may  be  shown  in  such  suit. 

23.  Assignee  refusing  to  sign  certificate,  may  be  cited. 

24.  Insolvent  who  has  duly  assigned,  to  be  discharged  notwithstanding  such  refusal 
26.  Or  the  appointment  of  the  assignees  may  be  revoked. 

26.  New  assignment  then  to  be  directed,  and  certified. 

27.  Proceedings  to  be  filed  with  county  clerk. 

28.'  This  Title  not  to  affect  landlord's  right  to  distrain. 

29.  Debts  to  United  States,  not  affected. 

30.  Debts  due  to  this  state,  except  taxes,  embraced  in  this  Title. 

5  1.  Applications  for  attachments,  under  the  first  Article  JJ*^*0 
of   this  Title;   for  the  appointment  of  trustees  under  the  pHaTioSi 
second  Article;  for  the  discharge  of  an  insolvent  from  his  EJ£* 
debts,  under  the  third  Article ;  to  compel  an  assignment,  under 
the  fourth  Article ;  and  for  the  exemption  of  a  debtor's  per- 
son from  imprisonment  and  arrest,  under  the  fifth  Article ; 
may  be  made  to  either  of  the  following  officers :  circuit  judges,      [S3i 
supreme  court  commissioners,  first  judges  of  county  courts, 
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n™  L  and  any  other  judge  of  such  courts,  of  the  degree  of  counsel- 
lor at  law  in  the  supreme  court,  recorders  of  cities ;  and  if 
made  in  the  city  of  Schenectady,  the  mayor  thereof;  and 
applications  under  the  third  and  fifth  Articles,  to  any  county 
judge,  as  in  the  said  Articles  specified ;  but  no  application 
under  any  article  of  this  Title  shall  be  made  to  any  alderman 
of  the  city  of  New  York. 

1  R.  L.,  157,  §  1;  349,  §  4;  460,  §  1;  Laws  of  1817,  41,  $  1;  1819. 115, 
gl;  IN.  Y.,  335. 

§  2.  Applications  under  the  third,  fourth  and  fifth  Articles 
of  this  Title,  shall  be  made  to  an  officer  residing  in  the  county 
in  which  the  insolvent,  or  imprisoned  debtor,  reside!*,  or  is 
imprisoned;  and  proof  of  such  residence  or  imprisonment, 
shall  be  made  at  the  time  of  presenting  the  petition,  and 
before  any  order  shall  be  granted  thereon.     16  Ab.t  460. 

§  3.  Where  the  insolvent  shall,  by  collusion  with  any  prose- 
cuting creditor,  procure  himself  to  be  imprisoned  in  a  count} 
different  from  that  of  his  residence,  for  the  purpose  of  obtain 
ing  a  discharge  in  such  county,  under  the  third  or  fifth  Articles 
of  this  Title,  a  discharge  granted  in  such  county,  where  the 
insolvent  is  so  imprisoned  by  collusion,  shall  be  void;  and  if 
such  collusion  shall  be  proved  on  the  hearing,  it  shall  defeat 
the  application. 

§  4.  If  there  be  no  circuit  judge,  supreme  court  commis- 
sioner, recorder,  first  judge  of  a  county  court,  or  any  judge 
of  such  court  of  the  degree  of  counsellor  at  law,  residing 
within  any  county,  and  disinterested  as  creditor  or  otherwise, 
to  whom  application  can  be  made  under  the  third,  fourth  and 
fifth  Articles  of  this  Title,  then  application  under  the  said 
Articles  may  be  made  to  any  such  officer  residing  in  any  other 
county;  but  no  place  shall  be  appointed  for  the  hearing  on 
any  application,  out  of  the  county  in  which  the  insolvent 
resides,  or  is  imprisoned. 

Laws  of  1818,  277,  §  1. 

S  5.  In  case  of  the  death,  sickness,  resignation,  renloval 
from  office,  absence  from  the  county  of  his  residence,  or  other 
disability,  of  any  officer,  before  whom  any  proceedings  may 
have  been  commenced  under  the  first,  second,  third,  fourth  or 
fifth  Articles  of  this  Title,  the  said  proceedings  may  be  con- 
tinued by  his  successor  in  office,  or  by  any  other  officer 
residing  in  the  same  county,  who  might  have  originally  insti- 
tuted such  proceedings,  in  the  same  manner  and  with  the  like 
effect,  as  if  originally  commenced  before  him. 

1R.L,  471,  §  26;  Laws  of  1817,.  45,  g  8;  1823,  35. 

g  6.  If  there  be  no  officer  in  the  same  county,  competent 
under  the  last  section  to  continue  such  proceedings,  then  any 
judge  of  the  county  courts  may  attend  at  the  time  and  place 
appointed  for  the  hearing  of  any  matter,  and  may  adjourn 
the  same  to  the  next  court  of  common  pleas  to  be  held  in  and 
for  the  county  in  which  such  hearing  was  appointed ;  and  the 
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said  court  shall  proceed  therein,  in  the  same  manner,  and    m  T* 
with  the  like  authority,  as  the  officer  who  commenced  such 
proceedings. 

Laws  of  182T,  8. 

S  7.  A  corporation  shall  be  deemed  a  creditor  within  the  gJS"** 
meaning  of  all  the  provisions  of  this  Title ;  and  may  present,  d£med  «* 
or  unite  in,  any  petition,  as  other  creditors  under  either  of  the  SStSJ* 
preceding  Articles.    Any  such  petition  may  be  signed  by  a  Ac- 
director  or  other  officer  of  the  corporation,  thereto  duly  autho- 
rised under  its  common  seal ;  and  any  affidavit  required  of 
creditors  by  the  preceding  Articles,  may  be  made  and  signed, 
by  such  director  or  officer. 

Laws  of  1817,  46,  §  14;  1822,  239,  §  5;  43  B„  415. 

S  8.  Whenever  partners  or  joint  companies,  are  creditors  JJJJ*?^ 
of  any  debtor,  any  petition  and  any  affidavit  required  by  the  companies. 
preceding  Articles,  of  creditors,  may  be  made  and  signed  by 
either  of  the  partners,  or  any  one  of  such  company. 

S  9.   Creditors  residing  out  of  this  state  and  within  the  S^K*! 
United  States,  may  petition  and  unite  in  any  petition,  in  the  gjjjgfc 
same  manner  as  resident  creditors,  under  either  of  the  preced-  LSSunu 
ing  Articles.    They  shall  annex  to  every  such  petition  the  StalMiF 
original  accounts  or  sworn  copies,  and  the  original  specialties 
or  written  securities,  if  any,  on  which  their  demands  arise  or 
depend.    Affidavits  sworn  to  by  them,  before  a  judge  or  clerk  gow  ** 
of  a  court  of  record  of  the  state,  district  or  territory  in  which 
they  reside,  duly  authenticated  under  the  seal  of  such  court,   • 
shall  be  received  by  every  officer  or  court,  in  proceedings 
under  this  Title,  in  the  same  manner  as  if  such  affidavits  were 
made  before  a  proper  officer  in  this  state. 

1R.L,  157,  g  1;  162,  §  20;  461,  %  4;  2  Du.,  548 ;  23  K.  T.,  173. 

S  10.  Whenever  a  petitioning  creditor,  under  either  of  the  SJSjJJg' 
foregoing  Articles,  shall  have  purchased  or  procured^  to  be  J^*** 
assigned  to  him,  any  debt  or  demand  against  the  debtor  in  na!ai£!aat 
respect  to  whom  or  whose  estate  he  is  a  petitioner,  for  less 
thjto  the  nominal  amount  of  such   debt  or  demand,  and 
whenever  any  executor  or  administrator  shall  petition  in 
respect  to  any  such  debt  or  demand,  the  person  petitioning 
shall  be  deemed  a  creditor,  to  the  amount  only  of  the  sum  or 
value  actually  and  in  good  faith  paid  by  him,  or  by  his  testa- 
tor or  intestate,  for  such  debt  or  demand. 

1  R.  L,  460,  g  1 ;  1817,  45,  g  6 ;  7  B.,  678;  16  Ab„  457. 

5  11.  Whenever  a  petitioning  creditor,   under  the  first,  SwJ*^ 
second,  third,  or  fourth  Articles  of  this  Title,  shall  have  in  SSjt^J 
his  own  name,  or  in  trust  for  him,  any  mortgage,  judgment,  "J^™** 
or  other  security,  or  assignment  by  way  of  security,  for  ™iu£oiseh 
securing  the  payment  of  any  sum  of  money,  upon  any  real  hls  iecBril? ' 
or  personal  estate  of  the  debtor,  in  respect  to  whom  or  whose 
estate  he  is  a  petitioner,  he.  shall  not  become  a  petitioner  in 
respect  to  the  debt  so  secured,  unless  he  shall  add  to  his 
signature  to  the  petition,  a  declaration  in  writing,  that  he 
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^  L  relinquishes  to  the  assignees  or  trustees,  who  shall  be  ap- 
(87]  pointed  pursuant  to  such  petition,  every  such  mortgage, 
judgment  or  other  security  for  the  benefit  of  all  the  creditors 
of  such  debtor ;  which  declaration  shall  operate  as  an  assign- 
ment of  such  mortgage,  judgment  or  security  to  the  assignees 
or  trustees,  who  shall  be  subsequently  appointed  under  the 
proceedings  upon  such  petition,  anti  vest  in  them  all  the 
rights  and  interest  of  such  petitioning  creditor  therein. 

1  R.  L.,  461,  §  2 ;  Laws  of  1817,  44*  §  5;  6  X.  Y,  319;  43  B.,  108. 

iw^Stos  S  12.  Every  creditor  who  shall  swear,  in  any  proceedings 
fciae  toTor.  under  this  Title,  that  any  sum  of  money  is  due  to  him  from 
*£  tt  *•  any  debtor,  which  is  not  really  due,  or  that  more  is  due  than 
the  sum  really  due,  knowing  the  same  not  to  be  due,  shall 
forfeit  double  the  sum  so  falsely  sworn  to  be  due,  to  the 
assignees  or  trustees  of  the  estate  of  such  debtor,  to  be 
recovered  by  them. 

1  R.  L.,  467,  §  15. 

5ite°£2.  §  13.  On  the  hearing  of  any  petition  under  the  third,  fourth, 
whin  auk.  fifth  or  sixth  Articles  of  this  Title,  the  officer  or  court  before 
foto^or  whom  the  same  may  be  pending,  may  adjourn  the  same  from 
time  to  time,  and  may  issue  a  subpoena,  requiring  the  wife 
of  the  debtor,  or  any  other  person,  whether  an  opposing  cre- 
ditor or  not,  to  appear  and  testify  concerning  the  subject 
matter;  and  the  debtor,  and  any  creditor,  may  in  all  cases  be 
examined  at  the  instance  of  any  creditor,  in  any  proceedings 
under  those  Articles. 

1  R.  L.,  467,  §  .16  j  Laws  of  1819,  117,  §  4. 

ubp<BD*ed      S  14*  T^e  appearance  of  every  person  duly  subpoenaed  and 

^footing   neglecting  or  refusing  to  appear,  may  be  enforced  by  attach- 

•ppear.    mentg  to  ^  jssue(i  ^y  8UC]1  officer  or  court;  and  if,  after 

appearance,  any  such  person  shall  refuse  to  testify,  he  shall 

be  committed  to  prison,  until  he  submit. 

SS^oYwii-     $  1^#  Every  person  disobeying  such  subpoena  wilfully,  shall 

m  disobe-  forfeit  one  hundred  and  twenty-five  dollars,  to  be  recovered 

***"      by,  and  in  the  name  of,  the  party  at  whose  instance  he  was 

subpoenaed. 

1  R.  L.,  463,  §  7. 

Minutes  of      §  16.  Whenever  any  hearing  shall  be  had  before  any  officer 

JK?  to0!*    singly,  or  before  him  and  a  jury,  or  before  a  court,  under  any 

*•**•         of  the  provisions  of  this  Title,  it  shall  be  the  duty  of  such 

officer,  or  of  the  presiding  judge  of  the  court,  to  keep  minutes 

of  the  material  parts  of  the  testimony  delivered  before  him, 

and  of  the  examinations  of  any  debtor. 

juror*  Bom-     §17.  Every  person  who  shall  be  summoned  as  a  juror  under 

tSSASt  the  provisions  of  this  Title,  and  shall  refiise  or  neglect  to 

mSu$m°  attend,  without  reasonable  cause,  to  be  determined  by  the 

officer  issuing  such  summons,  shall  forfeit  ten  dollars,  to  be 

recovered  by.  any  creditor  at  whose  instance  such  summons 

was  issued. 

See  Laws  of  1830,  ch.  258.     Pott^  to).  4>  p.  464. 
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§  18.  The  sheriff  or  constable  summoning  a  jury  under  the  provis-  Y^%J' 
ions  of  this  Tide,  shall  be  entitled  to  receive  one  dollar  and  twelve  and  summoning 
a  half  cents ;  and  each  juror  attending  and  sworn,  twenty-five  cents.  JJJJ^,  - 
The  said  fees,  together  with  all  other  expenses  of  the  hearing  of  any  Ac 
ease  by  a  jury,  shall  be  paid  by  the  creditors  requiring  the  same.  t3^ 

Laws  of  1819,  118,  g  10. 

§19.  Every  discharge  granted  under  the  third, .fourth  and  fifth  Discharge* 
Articles  of  this  Title,  shall  be  recorded  by  the  clerk  of  the  county  in  folded. 
which  it  was  granted ;  and  the  original  discharge,  the  record  thereof,  Evidence 
and  a  transcript  of  such  record  duly  authenticated,  shall  be  conclusive  J^jJJ1 
evidence  of  the  proceedings  and  facts  therein  contained;  ail  the  peti- therein, 
tions,  affidavits,  schedules,  inventories,  orders  and  other  papers  upon 
which  any  such  discharge  shall  be  hereafter  granted,  shall,  within 
three  months  from  the  granting  thereof,  be  filed  and  recorded  by  the 
clerk  of  the  county  in  which  the  insolvent  resided  at  the  time  of  the 
presentation  of  his  petition,  or  such  discharge  shall  be  thereafter  in- 
operative until  sucn  papers  be  duly  filed  and  recorded  as  aforesaid. 
The  record  thereof,  and  a  transcript  of  such  record  duly  authenticated, 
shall  be  presumptive  evidence  of  the  facts  and  proceedings  therein 
contained.     The  clerk  shall  receive  five  cents  per  folio  for  recording 
said  papers,  and  no  other  fee  for  filing  the  same. 

As  amended  by  Laws  of  1866,  ch.  116.    Poet,  vol.  6t  p.  701. 
1  R.  L,  464  %  8;  Lavs  of  1819,  116,  §  3;  23  N.  Y.,  173 ;  12  N.  Y., 
577 ;  7  How.  P.  R,  89;  8  A,K  282. 

§  20.  Every  assignment  executed  under  the  third,  fourth,  fifth  and  Assign- 
sixth  Articles  of  this  Title,  shall  also  be  recorded  by  the  clerk  of  the  JSSJdS;1^ 
county  in  which  it  was  executed,  upon  being  acknowledged  or  proved  »«w  tar  ' 
in  the  same  manner  as  deeds  of  real  estate ;  and  such  original  assign- eT  enco* 
ment,  the  record  thereof,  and  the  transcript  of  such  record,  shall  be 
received  in  evidence,  in  the  same  manner  and  with  the  like  effect  as 
deeds  of  real  estate  duly  recorded. 

§  21.  If  any  insolvent  discharged  under  the  third,  fourth,  fifth  oriosoWent 
sixth  Articles  of  this  Title,  shall  be  arrested  on  mesne  process,  in  a  JJEJJdJj. 
suit  upon  any  debt  or  liability  in  which  he  is  exempted  from  imprison-  oharge,  bow 
ment  as  in  those  Articles  declared,  and  shall  apply  to  any  officer  to  to  p™0*6*- 
discharge  him  from  such  arrest,  such  officer  shall  cause  reasonable 
notice  to  be  given  to  the  plaintiff  in  such  suit,  to  show  cause  why 
such  insolvent  should  not  be  discharged  from  such  arrest. 

§  22.  The  plaintiff  in  such  suit  may  show  as  cause  against  such  dis-  cauewhich 
charge,  any  fraud  committed  by  such  insolvent  in  obtaining  his  dis-  shown  by 
charge,  or  any  cause  for  avoiding  such  discharge,  declared  in  the  said  pWntut 
Articles;  and  such  officer  may  require  such  insolvent  to  be  held  to 
bail  in  such  process,  as  if  no  such  discharge  had  been  granted. 
Laws  of  1819,  116,  §  3 ;  7  How.  P.  R.,  89. 

§  23.  Whenever  an  assignment  shall  have  been  executed  to  one  or  Proceed- 
more  assignees,  appointed  pursuant  to  the  provisions  of  the  third,  jHJgJJj"* 
fourth,  fifth  or  sixth  Articles  of  this  Title,  and  they  or  any  of  them,  reAuee  to 
shall  refuse  to  sign  a  certificate  of  the  fact  that  such  assignment  has  cateo?**?" 
been  executed,  upon  complaint  made  to  the  officer  or  court  who  •ignm«*. 
directed  such  assignment,  trie  assignee  so  refusing  shall  be  cited  to 
appear, -and  the  matter  shall  be  investigated.  ^^ 

§  24.   If  it  shall  appear  that    such    assignment    has  been   duly  insolvent 
executed,  and  that    such    insolvent    has    delivered    all    his  estate  Serged,*1"" 
directed  to  be  assigned,  and  all   the  books,  vouchers  and  securi-  notwUh- 
ties   relating    to    the    same,  capable   of  delivery,  such  officer   or  JJJ&  re/otal 
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TITL"  *•    court  may  grant  a  discharge  of  the  debtor,  notwithstanding 
the  refusal  of  the  assignees  to  certify  the  fact  of  an  assign- 
ment. 
139]         §  25.  Or,  in  such  case,  the  officer  or  court  may  revoke  the 
mnfoftt^  appointment  of  assignees,  and  grant  a  certificate  of  such 
i!*^££Z  revocation,  which  shall  be  recorded  in  the  office  of  the  clerk 
of  the  county ;  and  thereupon  the  assignment  that  may  have 
been  previously  executed  to  the  assignees  so  refusing  to  cer- 
tify, shall  be  void. 
And  now  **-     S  26.  The  officer  or  court  shall  thereupon  direct  a  new 
SKSE*"    assignment  to  be  made  to  such  persons  as  shall  be  appointed 
for  that  purpose ;  and  in  case  of  such  new  assignment  being 
executed,  the  certificate  of  the  assignees  to  the  fact,  shall  be 
required  in  the  same  manner  as  of  the  first  assignees, 
when  pro-       §  27.  All  proceedings  under  the  second,  third,  fourth  and 
^!3with  fifth  Articles  of  this  Title,  shall  be  filed  by  the  officer  before 
dart7       whom  the  same  shall  have  been  consummated,  within  three 
months  thereafter,  with  the  clerk  of  the  county  in  which  such 
officer  resides. 

1  R.  L.,  471,  §  27 ;  Laws  of  1819,  118,  §  12;  23  N.  T.,  173. 

Ltodiord'i      §  28.  Nothing  in  this  Title  contained,  shall  be  construed  to 
Sffi&dto"  impair  or  affect  the  right  of  any  landlord  to  distrain  upon* 
iS^imd.  any  property  vested  in  trustees  under  this  Title,  for  any 
'  amount  not  exceeding  the  last  year's  rent,  due  for  any -real 

estate  on  which  such  property  shall  be,  or  from  which  it  shall 

have  been  removed. 

1R.L.,  470,§25;  437,  §12. 

otto,  ac,      S  29*  N°  debt  or  duty  to  the  United  States  shall  be  in  any 
Su^,  ™t  way  affected  by  a  discharge  under  the  provisions  of  this  Title : 
•fleeted.      nor  can  any  debtor  to  the  United  States  be  discharged  or 
exonerated  from  imprisonment  by  any  proceedings  under  this 
Title,  in  any  suit  or  proceeding  founded  upon  a  debt  to  the 
United  States. 
Debt*  to         S  30.  All  debts  and  duties  to  this  state,  except  for  taxes, 
embrawdin  and  for  inoney  received  or  collected,  by  any  person  as  a  public 
«45itie|    °ffl(5er  or  in  a  fiduciary  capacity,  shall  be  affected  by  pro- 
debts  for     ceedings  under  this  Title,  in  the  same  manner,  as  debts  to 
»».        individuals ;  and  debtors  may  be  discharged  and  exonerated 
from  imprisonment,  in  suits  brought  in  the  name  of  the  state, 
in  the  same  manner  as  in  suits  by  individuals;  (except  for 
money  received  or  collected  as  aforesaid,)  and  in  such  case, 
whenever  it  shall  be  necessary  to  serve  any  notice  upon 
plaintiffs,  according  to  the  provisions  of  this  Title,  the  same 
may  be  served  on  the  attorney-general,  who  shall,  in  all  pro- 
ceedings under  this  Title,  represent  the  state. 

See  Laws  of  1830,  oh.  258 ;  1859,  ch.  2.     Post,  vol.  4,  p.  464. 


taxes. 
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ARTICLE  EIGHTH. 

OP  THE  POWERS,  DITTIES  AND  OBLIGATIONS,  OF  TRUSTEES  AND  ASSIGNEES 

UNDER  THIS  TITLE. 

Sac  1.  Assignees  declared  trustees. 

2.  If  only  one,  provisions  having  reference  to  several,  to  apply. 

3.  Powers  of  trustees  where  there  are  more  than  one. 

4.  Powers  of  survivor.    Property  in  the  hands  of  trustee  dying,  provided  for. 

5.  Trustees  to  take  oath ;  oath  to  be  filed. 

6.  Trustees  to  be  deemed  vested  with  debtor's  property. 

7.  Powers  of  trustees. 

8.  Trustees  to  give  notice  requiring  debtors  to  pay.  [40] 

9.  Manner  of  publishing  such  notice. 

10.  Trustees  may  sue  before  day  named  in  notice. 

11.  Persons  concealing  property  or  debts,  to  forfeit  double  the  amount 

12.  Debtor,  charged  with  concealing,  may  be  brought  up  by  warrant 

13.  Person  brought  up  to  be  examined ;  examination  to  be  reduced  to  writing,  Ac. 

14.  If  he  refuse  to  be  sworn,  officer  to  commit  him. 

15.  Proceedings  in  case  such  person  shall  bring  a  hobeoa  corpus. 

16.  Sheriff;  4c.,  suffering  such  person  to  escape,  to  forfeit  $2,500. 
11.  Persons  answering,  not  liable  to  penalty. 

18.  Persons  discovering  concealed  property,  entitled  to  ten  per  cent 

19.  Controversies  between  trustees  and  others,  may  be  referred. 

20.  If  referees  be  not  agreed  on,  trustees  to  give  notice  of  application,  Ac. 
21  A  22.  Referees  how  to  be  selected. 

23.  Selection  to  be  certified  and  rule  entered. 

24.  Referees  to  have  same  powers,  as  referees  appointed  by  supreme  court 

25.  Report  of  referees  where  to  be  filed. 

26.  Trustees  to  convert  estate  into  money. 

27.  Trustees  within  fifteen  months,  to  call  a  meeting  of  the  creditors. 

28.  Accounts  to  be  adjusted,  and  amount  in  hand  declared. 

29.  Trustees  to  deduct  disbursements  and  a  commission. 

30  A  31.  Duty  of  trustees,  where  bonds  have  been  executed. 

32.  U.  8.  and  sureties  having  a  preference  by  laws  of  U.  S.  to  be  first  paid. 

33.  Manner  in  which  remainder  is  to  be  distributed. 

34.  Debts  due  as  guardian,  Ac.,  to  be  first  paid. 

35.  Creditors  whose  debts  are  not  due,  to  receive  their  proportion. 

36.  Mutual  credits  and  mutual  debts,  set  off. 

37.  Set-offs  of  demands  purchased,  regulated. 

38.  Trustees  may  retain  monies  in  their  hands  to  meet  demands  in  suit 

39.  Penalties  recovered  by  trustees  to  be  part  of  debtor's  estate. 

40.  If  whole  estate  be  not  distributed,  yearly  dividends  to  be  made. 

4L.  Creditors  omitting  to  deliver  accounts  on  first  dividend,  provided  for. 

42.  Dividends  unclaimed  for  one  year,  deemed  relinquished. 

43.  Surplus  remaining  after  settlement  of  estate. 

44.  Certain  debtors  entitled  to  allowance. 

45.  Trustees  to  render  account  on  oath;  where  filed. 

46.  Trustees  subject  to  order  of  certain  courts ;  removal  for  cause  shown, 

47.  Proceedings  under  this  Title,  removable  into  supreme  court 

48.  If  trustee  be  removed,  or  die,  Ac.,  new  trustee  may  be  appointed. 

49.  Trustee  wishing  to  renounce,  may  apply  for  order  to  show  cause. 

50.  If  officer  who  appointed  is  not  in  office,  application  to  whom  made. 

51.  Application  to  be  accompanied  by  account 

52.  Affidavit  of  trustee  to  be  annexed  to  account 

53.  Order  to  be  granted  directing  notice  to  persons  interested. 
54  Notice  to  be  published,  how  and  for  what  time. 

55.  On  the  day  appointed,  Ac,  proofs  to  be  heard. 

56.  When  order  may  be  granted  allowing  trustee  to  renounce. 
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nxLB  *•     Sua  57.  Trustees  to  execute  assigament  to  such  person  as  shall  be  appointed. 

58.  Effect  of  such  assignment ;  powers  and  duties  of  new  assignee. 

59.  On  certificate  of  assignment,  order  to  be  granted  discharging  trustee. 

60.  Trustee  thereupon  discharged  from  his  trust 

61.  New  assignment  where  to  be  recorded ;  petition  and  proceedings  where  filed. 

62.  Expenses  of  proceedings  to  be  paid  by  trustees  renouncing. 

Atsignees,  §  1.  All  assignees  and  trustees,  appointed  nnder  any 
te«fo?th«  authority,  conferred  by  any  of  the  provisions  of  the  preceding1 
oSuton!  Articles  of  this  Title,  in  the  several  cases  therein  contemplated, 
are  hereby  declared  to  be  trustees  of  the  estate  of  the  debtor, 
in  relation  to  whose  property  they  shall  be  appointed,  for  the 
benefit  of  his  creditors;  and  shall  be  vested  with  all  the 
powers  and  authority  herein  after  specified,  and  shall  be  sub- 
ject to  the  control,  obligations  and  responsibilities  herein 
after  declared,  in  respect  to  trustees. 

23  W.,  87 ;  7  How.  P.  R.,  335. 

[4ii         S  2.  When  any  one  assignee  or  trustee  only,  shall  be 
on*  jro.*     appointed,  all  the  provisions  herein  contained,  in  reference  to 

several  trustees,  shall  apply  to  him. 
powew  of       S  3.  When  there  are  more  trustees  than  one  appointed,  the 
ShSS^nwre  debts  and  property  of  the  debtor  may  be  collected  and 
tbaaone.     received  by  any  one  of  them ;  and  when  there  are  more  than 

two  trustees  appointed,  every  power  and  authority  conferred 

by  this  Title  on  the  trustees,  may  be  exercised  by  any  two  of 

them, 
sorrwor.        §  4.  The  survivor  or  survivors  of  any  trustees,  shall  have 
property  in  all  the  powers  and  rights  given  by  this  Title  to  trustees.    All 
tSfstee0      property  in  the  hands  of  any  trustee  at  the  time  of  his  death, 
*****        removal  or  incapacity,  shall  be  delivered  to  the  remaining 

trustee  or  trustees,  if  there  be  any;  or  to  the  successor  of  the 

one  so  dying,  removed  or  incapacitated;  who  may  demand 

and  sue  for  the  same. 

See  Laws  of  1846,  eh.  158.       Poet,  vol.  4  p.  480. 

Trustees  to;  §5.  Before  proceeding  to  the  discharge  of  any  of  their 
tok*<*Uu  duties,  all  such  trustees  shall  take  and  subscribe  an  oath,  that 
they  will  well  and  truly  execute  the  trust  by  their  appoint- 
ment reposed  in  them,  according  to  the  best  of  their  skill  and 
understanding ;  which  oath  shall  be  filed  with  the  officer  or 
court,  that  appointed  them. 

1  R.  L.,  159,  §  8. 

Trustees  §  6.  The  trustees  taking  such  oath,  shall  be  deemed  vested 
debugs*101  with  all  the  estate,  real  and  personal,  of  such  debtor,  (except 
property.     such  ^  js  exempted  by  the  preceding  Articles,)  as  follows : 

i.  In  proceedings  under  the  first  Article  of  this  Title,  from 
the  first  publication  of  the  notice  to  the  non-resident,  abscond- 
ing or  concealed  debtor : 

2.  In  proceedings  under  the  second  Article,  from  the 
appointment  of  trustees : 

3.  In  proceedings  under  the  third,  fifth  and  sixth  Articles, 
from  the  execution  of  the  assignment,  in  those  Articles  directed 
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4.  In  proceedings  under  the  fourth  Article,  when  the  assign-    A  *  * 
ment  was  voluntary,  from  the  time  of  its  execution ;  when 
executed  by  an  officer  as  therein  directed,  from  the  time  of  the 
first  publication  of  the  notice  in  that  Article  required  to  be 
given  to  creditors. 

1 IL  L,  159  g  10;  462,  §  6;   Iawb  of  1819,  44,  g  4;  15  N.  Y.,  41,  515; 
33  W.,  «7;  31  Wn  317;  15  W-,  348. 

S  7.  The  said  trustees  shall  have  power,  jw*  p°w- 

i.  To  sue  in  their  own  names  or  otherwise,  and  recover  all  "*' 
the  estate,  debts  and  things  in  action,  belonging  or  due  to 
such  debtor,  in  the  same  manner  and  with  the  like  effect  as 
such  debtor  might  or  could  have  done  if  no  attachment  had 
been  issued,  or  trustees  appointed,  or  an  assignment  had  not 
been  made ;  and  no  set-off  shall  be  allowed  in  any  such  suit, 
for  any  debt,  unless  it  was  owing  to  such  creditor,  by  such 
debtor,  before  the  first  publication  of  the  notice  required  in 
the  first  Article,  or  before  the  appointment  of  trustees  under  the  l4al 
second  Article,  or  before  presenting  the  petition  of  the  insol- 
vent under  the  third,  fifth  and  sixth  Articles,  or  before  the 
publication  of  notice  to  creditors  under  the  fourth  Article. 
But  no  suit  in  equity  shall  be  brought  by  assignees  of  insol- 
vents under  the  thirdj  fourth  or  fifth  Articles,  without  the 
consent  of  the  creditors  having  a  major  part  of  the  debts 
which  shall  have  been  exhibited  and  allowed,  unless  the  sum 
in  controversy  exceeds  five  hundred  dollars : 

2.  To  take  into  their  hands,  all  the  estate  of  such  debtor, 
whether  attached,  or  delivered  to  them,  or  afterwards  dis- 
covered ;  and  all  books,  vouchers  and  securities  relating  to  the 
same: 

3.  In  the  case  of  a  non-resident,  absconding  or  concealed 
debtor,  to  demand  and  receive  of  every  sheriff  who  shall 
have  attached  any  of  the  property  of  such  debtor,  or  who 
shall  have  in  his  hands,  any  monies  arising  from  the  sale  of 
such  property,  all  such  property  and  monies,  on  paying  him 
his  reasonable  costs  and  charges,  for  attaching  and  keeping 
the  same,  to  be  allowed  by  the  officer  having  jurisdiction : 

4.  From  time  to  time,  to  sell  at  public  auction,  all  the 
estate,  real  and  personal,  vested  in  them,  which  shall  come  to 
their  hands,  after  giving  at  least  fourteen  days9  public  notice 
of  the  tinie  and  place  of  sale,  and  also  publishing  the  same 
for  two  weeks  in  a  newspaper,  printed  in  the  county,  where 
the  sale  shall  be  made,  if  there  be  one : 

5.  To  allow  such  credit  on  the  sale  of  real  property  by  them, 
as  they  shall  deem  reasonable,  not  exceeding  eighteen  months, 
for  not  more  than  three-fourths  of  the  purchase  money ;  which 
credit  shall  be  secured  by  a  bond  of  the  purchaser,  and  a 
mortgage  on  the  property  sold : 

6.  On  such  sales,  to  execute  the  necessary  conveyances  and 
bills  of  sale : 

7.  To  redeem  all  mortgages  and  conditional  contracts  and 
all  pledges  of  personal  property,  and  to  satisfy  any  judgments, 
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which  may  be  an  incumbrance  on  any  property  so  sold  by 
them ;  or  to  sell  such  property  subject  to  such  mortgages, 
contracts,  pledges  or  judgments : 

8.  To  settle  all  matters  and  accounts  between  such  debtor, 
and  his. debtors,  or  creditors,  and  to  examine  any  person 
touching  such  matters  and  accounts,  on  oath,  to  be  admin- 
istered by  either  of  them : 

9.  Under  the  order  of  the  officer  appointing  them,  to 
compound  with  any  person  indebted  to  such  debtor,  and 
thereupon  to  discharge  all  demands  against  such  person. 

1B.L,  159,  §  10;  161,  *  15;  352,  g  8;  468,  §  19,  to  470,  §  23;  18  K. 
Y.,  213 ;  15  N.  Y.,  41 ;  26  B.,  314;  4  H.,  115;  4  D,  82;  1  PaL, 
157;  21  W.,  317;  7  W.,  501. 

§  8.  The  trustees,  immediately  upon  their  appointment, 
shall  give  notice  thereof;  and  therein  shall  require, 

i.  All  persons  indebted  to  such  debtor,  by  a  day  and  at  a 
plafie  therein  to  be  specified,  to  render  an  account  of  all  debts 
and  sums  of  money  owing  by  them  respectively,  to  such 
trustees,  and  to  pay  the  same : 

2.  All  persons  having  in  their  possession  any  property  or 
effects  of  such  debtor,  to  deliver  the  same  to  the  said  trustees 
by  the  day  so  appointed:  , 

3.  All  the  creditors  of  such  debtor  to  deliver  their  respective 
accounts  and  demands  to  the  trustees  or  one  of  them,  by  a 
day  to  be  therein  specified,  not  less  than  forty  days  from  the 
first  publication  of  such  notice. 

1  R.  L.,  169,  g  9. 

§  9.  In  the  case  of  an  insolvent  or  imprisoned  debtor,  such 
notice  shall  be  published  for  at  least  three  weeks  in  a  news- 
paper printed  in  the  county  where  application  was  made ;  and 
in  the  case  of  non-resident,  absconding  or  concealed  debtors, 
it  shall  be  published,  for  the  same  time,  in  the  newspapers  in 
which  the  notice  of  an  attachment  having  issued,  is  directed 
to  be  printed. 

§  10.  Notwithstanding  any  such  notice,  the  trustees  may 
sue  for  and  recover,  any  property  or  effects  of  the  debtor,  and 
any  debts  due  to  him,  at  any  time,  before  the  day  appointed 
for  the  delivery  or  payment  thereof. 

§  11.  Every  person  indebted  to  such  debtor,  or  having  the 
possession  or  custody  of  any  property  or  thing  in  action, 
belonging  to  him,  who  shall  conceal  the  same,  and  not  deliver 
a  just  and  true  account  of  such  indebtedness,  or  not  deliver 
such  property  or  thing  in  action,  to  the  trustees  or  one  of 
them,  by  the  day  for  that  purpose  appointed,  shall  forfeit 
double  the  amount  of  such  debt,  or  double  the  value  of  such 
property  so  concealed;  which  penalties  may  be  recovered  by 
the  trustees. 

1R.L,  160,  g  11 ;  466,  §  14. 

when  debt.     S  12.  Whenever  the  trustees  shall  show  by  their  own  oath 
Stbratft*7  or  other  competent  proof,  to  the  satisfaction  of  any  officer 
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named  in  the  first  section  of  the  seventh  Article  of  this  Title,    m%  a 


or  of  any  judge  of  a  county  court,  that  there  is  good  reason 
to  believe  that  the  debtor,  his  wife,  or  any  other  person  has 
concealed  or  embezzled  any  part  of  the  estate  of  such  debtor 
vested  in  the  said  trustees;  or  that  any  person  can  testify 
concerning  the  concealment  or  embezzlement  thereof;  or  that 
any  person  who  shall  not  have  rendered  an  account  as  above 
required,  is  indebted  to  such  debtor,  or  has  property  in  his 
custody  or  possession,  belonging  to  such  debtor;  such  officer 
or  judge  shall  issue  a  warrant,  commanding  any  sheriff  or 
constable,  to  cause  such  debtor,  his  wife,  or  other  person,  to 
be  brought  before  him  at  such  time  and  place  as  he  shall 
appoint,  for  the  purpose  of  being  examined. 

1  B.  I*,  160,  §  12 ;  467,  g  16;  IN.  T.v  335 ;  1  BM  148.    Port*  vol.  3,  p.  681. 

5 13.  The  officer  issuing  such  warrant,  shall  examine  every  J^tedjw 
person  so  brought  before  him,  on  oath,  in  the  presence  of  theauon. 
trostees  or  any  of  them,  touching  all  matters  relative  to  the     [44] 
debtor,  his  dealings  and  estate,  and  touching  the  detention  or 
concealment  of  any  part  of  his  property,  and  touching  the 
indebtedness  of  any  person  to  such  debtor ;  and  shall  reduce 
the  examination  to  writing ;  which  the  person  so  examined  is 
hereby  required  to  sign,  and  which  shall  be  attested  by  the 
officer* 

Post,  vol.  3,  p.  681 

8 14.  If  any  person  so  brought  before  such  officer,  shall  &-**«* 
fiwe  to  be  sworn,  or  to  answer  satisfactorily,  all  lawful  ques-Si  ^2™, 
tions  put  to  him,  or  shall  refuse  to  sign  the  examination,  not^JSttSi. 
having  a  reasonable  objection  thereto,  to  be  allowed  by  such 
officer,  the  said  officer  shall  by  warrant  commit  such  person 
to  prison,  there  to  remain  without  bail,  until  he  shall  submit 
to  be  sworn  or  to  answer  as  required,  or  to  sign  such  examin- 
ation ;  in  which  warrant,  the  particular  default  of  the  person 
committed  shall  be  specified ;  and  if  it  be,  in  not  answering 
any  question,  such  question  shall  also  be  specified  therein. 

Port,  vol  3,  p.  681. 

5 15.  If  any  person  so  committed  shall  bring  a  writ  of  Jf00^^ 
\abeas  corpus,  he  shall  not  be  discharged  by  reason  of  any  £&&£?* 
insufficiency  in  the  form  of  the  warrant  of  commitment ;  but  %%S!L 
the  court  or  officer  before  whom  such  person  shall  be  brought, 

shall  re-commit  such  person,  unless  it  shall  be  made  to  appear 
that  he  hath  answered  all  lawful  questions  put  to  him,  or  had 
sufficient  reason  for  refusing  to  sign  the  examination,  as  the 
case  may  be ;  or  unless  such  person  shall  then  answer,  on 
oath,  the  questions  so  put  to  him. 

Port,  vol  3,  p.  681. 

5 16.  Any  sheriff  or  jailer  willfully  suffering  any  person  so  Jgg^jg 
committed  or  re-committed,  pursuant  to  the  foregoing  sections,  £™m™ 
to  escape,  shall  be  liable  to  indictment  for  a  misdemeanor ;  JJS8&&0  w 
and  on  conviction  thereof,  in  addition  to  any  other  punish- 
ment the  court  may  inflict,  shall  forfeit  to  the  trustees  a  sum 

equal  to  the  whole  amount  of  debts  due  to  the  creditors  of 
Rich  debtor,  not  exceeding  two  thousand  five  hundred  dollars. 

Port,  TOL  3,  p.  681. 
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le  i       g  ^  ^^  person  so  examined,  and  answering  to  the  satis- 


SuaS  p»  faction  of  the  officer,  shall  not  be  liable  to  any  penalty  imposed 

naity,  Ac    in  this  Article  for  concealing  and  not  delivering  any  property, 

or  paying  any  debt;  but  his  answers  on  such  examination, 

may  be  given  in  evidence  in  the  same  manner,  and  with  the 

like  effect,  as  if  they  had  been  made  in  answer  to  a  bill  in 

equity  filed  by  such  trustees. 

SfSn"^?-     S  18.  Any  person  who  shall  discover  to  the  trustees  any 

fecuen?i- "  secreted  effects,  property,  or  things  in  action,  belonging  to 

Lia^1*0"  such  debtor,  so  that  they  shall  be  recovered  by  them,  shall  be 

entitled  to  ten  dollars  on  the  hundred  dollars,  and  at  that 

rate,  on  the  value  of  the  effects  so  discovered,  to  be  paid  by 

the  trustees,  out  of  the  estate  of  such  debtor;  but  this  section 

shall  not  extend  to  persons  who  have  such  property,  effects  or 

things,  in  their  own  possession. 

1  B.  L.,  161,  §  14, 

c«]  g  19.  If  any  controversy  shall  arise  between  the  trustees 
S£*£v  be  an<1  any  other  person,  in  the  settlement  of  any  demands 
JefSS to  a/?a"ls*  su°h  debtor,  or  of  debts  due  to  his  estate,  the  same 
may  be  referred  to  one  or  more  indifferent  persons,  who  may 
be  agreed  upon  by  the  trustees  and  the  party,  with  whom  such 
controversy  shall  exist,  by  a  writing  to  that  effect,  signed  by 
them. 

1 B.  L..  161,  g  16;  469,  g  21 ;  Laws  ofl  862,  ch.  3*3 ;  2  H.,  224$  21 
N.Y.,  148;  44  B.,  436. 

Nouceof  g  20.  If  such  referee  or  referees  be  not  selected  by  agrce- 
?orpaSrint.  ment,  then  the  trustees  or  the  other  party  to  the  controversy 
rofcrwL  may  serve  a  notice  of  their  intention  to  apply  to  the  officer 
who  appointed  said  trustees,  or  to  any  judge  of  the  supreme 
court  at  chambers,  residing  in  the  same  district  with  the  trus- 
tees, for  the  appointment  of  one  or  more  referees,  specifying 
the  time  and  place  when  such  application  will  be  made,  which 
notice  shall  be  served  at  least  ten  days  before  the  time  so 
therein  specified. 

2  H.,  220;  Laws  of  1862,  cfa.  373;  44  Bn  436. 

EjtoreoB  to  g  21.  On  the  day  so  specified,  upon  due  proof  of  the  service 
of  such  notice,  the  officer  before  whom  the  application  is  made 
shall  proceed  to  select  one  or  more  referees,  the  samq  in  all 
respects  as  they  are  now  selected,  according  to  the  rules  and 
practice  of  the  supreme  court. 

Laws  of  1862,  ch.  373;  44  B.,  436. 

Beforew  ^  g  22.  When  any  witness  to  such  controversy  shall  reside  out 
*".v  ,MM  of  the  county  where  the  said  trustees  resided  at  the  time  of 
their  appointment,  the  referee  or  referees  appointed  to  hear 
said  controversy  shall  have  power  to  issue  a  commission  or 
commissions  in  like  manner  as  justices  of  the  peace  are  now 
authorized  to  issue  the  same,  and  the  testimony  so  taken  shall 
be  returned  to  the  said  referee  or  referees  in  the  same  manner 
and  be  read  before  them  on  a  hearing  in  like  manner  as  testi- 
mony taken  on  commission  before  justices  of  the  peace. 

Law*  of  1662,  chap.  373;  44  B.,  436. 
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S  23.  The  officer  before  whom  they  shall  be  selected,  shall  sefJJL^to 
certify  such  selection  in  writing.    Such  certificate,  or  the  writ-  J^JgfS 
ten  agreement  of  the  parties,  shall  be  filed  by  the  trustees  in  tered. 
the  office  of  a  clerk  of  the  supreme  court,  when  the  trustees 
were  appointed  under  the  firet  Article  of  this  Title ;  and  in 
the  said  office,  or  in  that  of  the  clerk  of  the  court  of  common 
pleas  of  the  county,  when  the  trustees  were  appointed  under 
any  other  Article  of  this  Title ;  and  a  rule  shall  thereupon  be 
entered  by  such  clerk  in  vacation  or  in  term,  appointing  the 
persons  so  selected  to  determine  the  controversy,    u  B.,  436. 

S  24.  Such  referees  shall  have  the  same  powers,  and  be  sub-  S^ft^ 
ject  to  the  like  duties  and  obligations,  and  shall  receive  the  wei° 
same  compensation,  as  referees  appointed  by  the  supreme 
court,  in  personal  actions  pending  therein,     44  B.,  436. 

5  25.  The  report  of  the  referees  shall  be  filed  in  the  same  JJggj** 
office  where  the  rule  for  their  appointment  was  entered,  and  re  ***** 
shall  be  conclusive  on  the  rights  of  the  parties,  if  not  set  aside 
by  the  court. 

5  26.  The  trustees  shall,  as  speedily  as  possible,  convert  the  JSSSt^ 
estate,  real  and  personal,  of  such  debtor,  into  money.    They  uteTnuT" 
shall  keep  a  regular  account  of  all  monies  received  by  them  as  "JJJ* 
trustees ;  to  which,  every  creditor,  or  other  person  interested  Acoouts, 
therein,  shall  be  at  liberty,  at  all  reasonable  times,  to  have  ** 
recourse. 

S  27.  The  trustees,  withiii  fifteen  months  from  the  time  of  jnwnan* 
their  appointment,  shall  call  a  general  meeting  of  the  creditors  gSTerX 
of  such  debtor,  by  a  notice  to  be  published  in  the  same  man-  m*cU2«- 
ner,  as  herein  before  directed  respecting  the  publication  of  the 
notice  of  their  appointment ;  in  which  notice,  they  shall  specify 
the  place  and  time  of  such  meeting,  which  time  shall  not  be 
more  than  three  months,  nor  less  than  two  months  after  the  first 
publication  of  such  notice.    Every  such  notice  shall  be  pub- 
lished at  least  once  in  each  week,  until  the  time  of  such  meeting 

1B.L,  161,  §  17 ;  469,  §  21. 

5  28.  At  such  meeting,  or  other  adjourned  meeting  there-  goe5*^k 
after,  all  accounts  and  demands,  for  and  against  the  estate  of  m&uug. 
such  debtor,  shall  be  fairly  adjusted,  as  far  as  the  same  can  be 
ascertained,  and  the  amount  of  monies  in  the  hands  of  the 
trustees  declared. 

$  29.  Out  of  the  monies  in  their  hands,  the  trustees  may  gjjjjjj^ 
firet  deduct  all  the  necessary  disbursements  made  by  them  in  Smmin 
the  discharge  of  their  duty,  and  a  commission  at  the  rate  of  8loM* 
live  per  cent,  on  the  whole  sum  which  shall  have  come  into 
their  hands. 

1  K.  lu,  164>  §  2t;  469,  g  22;  31  B.,  91 ;  12  W.,  284;  28  How.  P.R.,  8T. 

5  80.  If  they  shall  have  been  appointed  trustees  under  the  Duty  of 
first  Article  of  this  Title,  they  shall  pay  to  every  attaching  ^  jSikir 
creditor  the  amount  of  any  recovery  which  may  have  been  *• 
bad  against  him,  on  any  bond  he  may  have  executed  for  the 
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nTLB  t    purpose  of  retaining  any  property  or  any  vessel,  for  the  benefit 
of  all  the  creditors,  and  Ills  costs  for  defending  any  such  suit. 

4N.Y,  173. 

Duty  of  S  31-  Whenever  any  bond  shall  have  been  executed  by  an 
dS'iSSd? "  attaching  creditor  for  the  purpose  in  the  last  section  specified, 
L  the  trustees  shall  retain  a  sufficient  sum  from  the  monies  in 

their  hands  to  indemnify  such  creditor,  until  a  final  determi- 
nation be  had,  respecting  his  liability. 
u.  b.  Ac.  to  §  32.  They  shall  pay  all  debts  due  by  such  debtor  to  the 
beflntpaid  United  States,  and  all  debts  due  by  him  to  persons  who,  by 
the  laws  of  the  United  States,  have  a  preference  in  conse- 
quence of  having  paid  money  as  sureties  of  such  debtor. 

See  Laws  of  1833,  ch.  52 ;  1834,  ch.  243.    Post,  vol.  4,  pp.  4*75,  476. 

BMDAinder  $  33.  They  shall  distribute  the  residue  of  the  monies  in 
bStei1*^  their  hands,  among  all  those  who  shall  have  exhibited  their 
claims  as  creditors,  and  whose  debts  shall  have  been  ascer- 
tained, in  proportion  to  their  respective  demands,  and  with- 
out giving  any  preference  to  debts  due  on  specialties,  as 
follows : 
[47]  i.  In  the  case  of  proceedings  under  the  first  Article  of  this 
Title,  among  those  who  were  creditors  at  the  time  of  issuing 
the  first  warrant  of  attachment: 

2.  In  proceedings  under  the  third  and  fifth  Articles  of  this 
Title,  among  those  who  were  creditors  at  the  time  of  the 
execution  of  the  assignment  by  the  insolvent : 

3.  In  proceedings  under  the  fourth  Article  when  an  assign- 
ment was  executed  by  any  officer  as  therein  directed  among 
those  who  were  creditors  at  the  time  of  the  first  publication 
of  notice  to  creditors  to  appear  and  determine  whether  they 
will  unite  in  a  petition ;  and  when  the  assignment  was  volun- 
tary, among  those  who  were  creditors  at  the  time  of  the 
execution  thereof: 

4.  In  proceedings  under  the  sixth  Article,  among  those 
creditors,  at  whose  suit  the  debtor  was  imprisoned  on  execu- 
tion at  the  time  of  his  discharge. 

1  E.  lu,  161,  §  16;  468,  §  19;  1  B.,  301 ;  7  W.,  499;  12  J.  R.,  342. 

Dtifedoe  §  34.  In  making  such  distribution,  the  trustees  shall  first 
m£^mu£  pay  all  debts  that  may  be  owing  by  the  debtor  as  guardian, 
executor,  administrator  or  trustee ;  and  if  there  be  not  sufficient 
to  pay  all  debts  of  the  character  above  specified,  then  a  dis- 
tribution shall  be  made  among  them,  in  proportion  to  their 
amounts  respectively. 

7H.,  181;  6H.,  357. 

cwditori        §  35.  Every  person  to  whom  a  debtor  (except  one  proceed- 
dibta'are     ing  under  the  sixth  Article,)  shall  be  indebted  on  a  valuable 
consideration,  for  any  sum  of  money  not  due  at  the  time  of 
such  distribution,  but  payable  afterwards,  shall  receive  his 
proportion  with  other  creditors,  after  deducting  a  rebate  of 
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legal  interest  upon  the  sum  distribiited,  for  the  time  unex-    ABT*  * 
pired  of  such  credit. 

1  B.  1^  162,  §  18;  468,  §  18 ;  6  H.,  357 ;  5  Ab.,  4C8. 

S  36.  Where  mutual  credit  has  been  given  by  any  debtor  gg^jj** 
(except  a  debtor  proceeding  under  the  sixth  Article  of  when  set  off 
this  Title,)  and  any  other  person,  or  mutual  debts  have  sub- 
sisted between  such  debtor  and  any  other  person,  the  trustees 
may  set  off  such  credits  or  debts,  and  pay  the  proportion  or 
receive  the  balance  due.  But  no  set-off  shall  be  allowed  of 
any  claim  or  debt,  which  would  not  have  been  entitled  to  a 
dividend,  as  herein  before  directed. 

1  K.  Lu,  469,  %  20;  26  B.,  311 ;  6  Pal,  230;  3  Ed.,  114. 

5  37.  No  set-off  shall  be  allowed  by  such  trustees,  of  any  f*^** 
claim  or  debt,  which  shall  have  been  purchased  by,  or  trans-  puSSLed. 
feired  to,  the  person  claiming  its  allowance,  which  could  not 
have  been  set-off  by  him,  according  to  the  provisions  of  this 
Article,  in  a  suit  brought  by  such  trustees. 

5  38,  If ,  at  the  time  any  dividend  is  made,  any  prosecu-  suits  pen* 
tion  be  pending  against. the  trustees,  in  which  a  demand  iDff' 
against  such  debtor  may  be  established,  the  trustees  may 
retain  in  their  hands,  the  proportion  which  would  belong  to  J*^?011 
such  demand  if  established,  and  the  necessary  costs  and  t*W~ 
expenses  of  such  suit  or  proceeding,  to  be  applied  according      i48J 
to  the  event  of  such  proceeding  or  suit,  or  to  be  distributed 
in  a  second  or  other  dividend. 

5  39.  All  penalties  which  shall  be  recovered  by  any  trus-  J^J; 
tees,  pursuant  to  the  provisions  of  this  Title,  shall  be  deemed  *>y  »»!» 
a  part  of  the  estate  of  the  debtor,  and  shall  be  distributed  as 
such  among  his  creditors. 

$  40.  If  the  whole  of  such  debtor's  estate  be  not  distributed  £tJj2*adg. 
on  the  first  dividend,  the  trustees  shall,  within  one  year  there-  *****  a1 
after,  make  a  second  dividend  of  all  the  monies  belonging  to  Aywiy 
the  estate  of  the  debtor,  then  in  their  hands,  among  the  STb2eSSd«. 
creditors  entitled  thereto  as  herein  before  specified ;  and  in 
the  same  manner  from  year  to  year,  so  long  as  any  monies 
belonging  to  the  estate  of  such  debtor  shall  remain  in  the 
hands  of  the  trustees,  they  shall  make  a  dividend  thereof 
among  the  creditors  entitled  thereto. 

1  B.  L.,  161,  §  17  *  19;  470,  §  23. 

5  41.  Any  creditor  who  shall  have  neglected  to  deliver  to  2!ffi£?to 
the  trustees  an  account  of  his  demand,  before  the  first,  deliver** 
second,  third,  or  other  dividend,  and  who  shall  deliver  his  am  aw? 
account  to  them  before  the  second,  or  other  subsequent  divi-  **■*•  Ac> 
(lend,  shall  receive  the  sum  he  would  have  been  entitled  to, 
on  any  former  dividend,  before  any  distribution  be  made  to 
other  creditors. 

J  42.  If  any  dividend  that  shall  have  been  declared,  shall  g!fflS3B? 
remain  unclaimed  by  the  person  entitled  thereto  for  one  year 
after  the  same  was  declared,  the  trustees  shall  consider  it  as 
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relinquished,  and  shall  distribute  it,  on  any  subsequent  divi- 
dend, among  the  other  creditors. 

§  43.  If  after  settling  the  estate  of  any  debtor,  and  after 
discharging  his  debts,  entitled  to  a  dividend,  any  surplus  shall 
remain  in  the  hands  of  his  trustees,  the  same  shall  be  paid  to 
such  debtor  or  his  legal  representatives. 

1R.L.,  162,  §17;  468,  §19. 

§  44.  Every  debtor  who  shall  be  discharged  under  the  third, 
fourth  or  fifth  Articles  of  this  Title,  shall  be  allowed  the  sum 
of  five  per  cent,  on  the  nett  produce  of  all  his  estate,  that 
shall  be  received  by  the  assignees,  to  be  paid  to  him  by  them, 
in  case  such  nett  produce,  after  such  allowance  made,  shall 
be  sufficient  to  pay  the  creditors  of  such  debtor,  entitled  to  a 
dividend,  the  sum  of  seventy  cents  on  the  dollar,  on  the 
amount  of  their  debts  respectively,  as  the  same  shall  have 
been  ascertained ;  but  the  said  allowance  shall  not  exceed  in 
the  whole,  the  sum  of  five  hundred  dollars. 

1B.L,  470,  §  24;  Laws  of  1819,  117,  §  4. 

§  45.  Within  ten  days  after  any  dividend  made  by  any 
trustees,  they  shall  render  on  oath,  and  file  with  the  clerk  of 
the  court  of  common  pleas  of  the  county  in  which  they  reside, 
or  with  a  clerk  pf  the  supreme  court,  an  account  in  writing 
of  all  their  proceedings  in  the  premises ;  stating, 

i.  Their*  disbursements,  commissions,  and  the  dividends 
made  by  them : 

2.  The  names  and  residences  of  the  creditors  to  whom 
dividends  were  made,  and  the  names  of  those  actually  receiv- 
ing them : 

3.  The  property,  monies  and  effects  of  the  debtor  remain- 
ing in  their  hands,  and  the  value  and  situation  of  such 
property: 

And  such  trustees  may  at  any  time  be  compelled  by  a  rule 
of  the  supreme  Court,  or  of  the  court  of  common  pleas  of  the 
county  in  which  they  reside,  to  render  such  account  on  oath, 
on  the  application  of  the  debtor,  or  of  any  creditor. 

1  R.  L.,  $71,  §  27 ;  Laws  of  1823,  138,  §  6. 

§  46.  Such  trustees  shall  be  subject  to  the  order  of  the 
supreme  court,  and  of  the  court  of  common  pleas  of  the  county 
in  which  they  were  appointed,  upon  the  application  of  any 
creditor,  or  of  any  debtor  in  respect  to  whom  they  were 
appointed,  in  relation  to  the  execution  of  any  of  the  powers 
and  duties  confided  to  them ;  and  they  may  be  removed  by 
the  supreme  court,  for  cause  shown. 

§  47.  Whenever  any  authority  shall  be  exercised  by  a  court 
of  common  pleas,  or  any  officer,  pursuant  to  any  provisions 
of  this  Title,  the  proceedings  may  be  removed  into  the 
supreme  court  by  certiorari,  and  there  examined  and  corrected' 
But  no  such  certiorari  shall  issue,  unless  allowed  by  a  justice 
of  the  supreme  court,  or  a  circuit  judge ;  nor  shall  it  operate 
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as  a  stay  of  proceedings,  unless  it  shall  be  so  directed  in  the    Am' ' 
order  of  allowance. 

6  N.  T.,  309. 

S  48-  Whenever  any  trustee  shall  be  removed,  or  shall  die,  w  tnutwbe 
or  become  incapacitated  to  perform  his  duties,  the  officer  who  2£°n^ 
originally  appointed  such  trustee,  or  in  case  of  his  absence,  be°5£em*7 
death,  <ht  removal,  any  other  officer  residing  in  the  county  p01"0* 
where  such  trustee  was  resident,  who  by  law  would  have  been 
empowered  to  make  such  appointment,  after  giving  notice, 
and  an  opportunity  to  the  creditors  to  propose  proper  persons, 
may  appoint  another  in  the  place  of  such  trustee,  who  shall, 
in  all  respects,  have  the  like  powers  and  authority,  and  be 
subject  to  the  same  control,  obligations  and  responsibilities ; 
and  the  said  appointment  shall  be  certified  and  recorded,  as 
the  original  appointment  was  required  to  be  recorded. 

Laws  of  1823,  137,  §  4. 

S  49.  Any  trustee  appointed  pursuant  to  the  provisions  of  Jj^jto 
this  Title,  who  shall  be  desirous  of  renouncing  the  trust  vested  renounce. 
in  him,  may  apply  to  the  officer,  or  court  from  whom  his  SS»  S* 
appointment  was  received,  for  an  order  to  all  persons  into-  •nowctnie- 
rested,  to  show  cause  why  such  renunciation  should  not  be 
accepted. 

§  50.  If  the  officer  who  made  such  appointment  shall  not      i«« 
then  be  in  office,  such  application  may  be  made  to  a  circuit  StioW" 
judge,  supreme  court  commissioner,  or  the  first  judge  of  the  **»*»**« 
county,  residing  in  the  same  county  where  the  appointment 
of  such  assignee  was  made. 

Laws  of  1823,  137,  §  4 ;  6N.T,  319. 

§  51.  Such  application  shall  be  accompanied  by  a  full,  true,  fgffig!** 
and  just  account  of  all  the  transactions  of  such  trustee,  in  oompnied 
that  character,  and  particularly  of  the  property,  monies  and  y  *cconilt- 
effects  received  by  him ;  of  all  payments  made,  whether  to 
creditors  or  otherwise ;  and  of  the  remaining  effects  and  estate 
of  the  debtor,  in  respect  to  whom,  or  whose  estate,  he  was 
appointed  trustee,  within  his  knowledge,  and  the  situation  of 
the  same. 

J  52.  To  such  account  shall  be  annexed  the  affidavit  of  the  jJJJJJJJJJf 
trustee,  that  the  said  account  is  in  all  respects  just  and  true,     wmex 
according  to  the  best  of  his  knowledge  and  belief:  which 
affidavit  shall  be  subscribed  and  sworn  to,  before  the  officer, 
or  court,  to  whom  the  application  is  made,  and  shall  be  certified 
by  him,  or  by  the  clerk  of  the  court. 

S  53.  Such  officer,  or  court,  shall  thereupon  grant  an  order,  JJjJJ^k^ 
directing  notice  to  be  given  to  all  persons  interested  in  the 
estate  of  the  debtor,  in  respect  to  whom  or  whose  estate  such 
trustee  was  appointed,  to  show  cause  on  a  day,  or  at  a  term 
and  at  a  place  therein  to  bo  specified,  why  he  should  not  be 
permitted  to  renounce  his  appointment. 

$  54.  Such  notice  shall  be  published,  once  in  each  week,  for  v$$S!Sl* 
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six  weeks  successively,  in  the  state  paper,  and  in  such  other 
newspapers,  as  such  officer  or  court  shall  direct 
H«riog.        §  55.  On  the  day  appointed  for  such  hearing,  and  on  such 
other  days  as  shall  from  time  to  time  be  appointed,  if  it  shall 
appear  that  notice  was  duly  published,  the  officer  or  court 
shall  proceed  to  hear  the  proofs  and  allegations  of  the  parties, 
when  traB-      g  56.  If  it  shall  appear  that  the  proceedings  of  such  trustee, 
ft1io£2?to   in  relation  to  his  trust,  have  been  fair  and  honest,  and  par- 
wnoimce-    ticularly  in  the  collection  of  the  property  and  debts  yested  in 
him;  and  if  such  court  or  officer  be  satisfied,  that  for  any 
reason,  it  is  inexpedient  for  such  trustee  to  continue  in  the 
execution  of  the.  duties  of  his  appointment,  and  that  such 
duties  can  be  executed  by  another  trustee,  without  injury  to 
the  estate  of  the  debtor,  or  to  the  creditors ;  and  if  no  good 
cause  to  the  contrary  appear,  such  officer  or  court  shall  grant 
an  order,  allowing  such  trustee  to  renounce  his  appointment, 
and  to  assign  the  property  and  effects  of  the  debtor. 
2eai5£      $  57#  ®uck  assignment  shall  be  executed  by  such  trustee, 
Bignment    to  such  person,  or  persons,  as  the  court  or  officer  shall  appoint 
[ffi)      for  that  purpose;  and  in  the  appointment,  such  persons  as 
shall  have  been  named  to  be  assignees  by  the  creditors  of  such 
debtor,  or  by  the  major  part  of  them,  shall  be  preferred,  if 
approved  by  such  court  or  officer. 
Effect  or  •«-     §58.  Such  assignment  shall  transfer  to  the  persons  to  whom 
Sw5iTt;  it  shall  be  made,  all  the  remaining  estate  and  effects,  vested 
22^?e£tw  in  the  trustee  so  renouncing;*  and  such  new  assignee  shall 
have  the  same  powers,  be  subject  to  the  same  duties,  and  be 
entitled  to  the  same  compensation,  as  the  original  trustee; 
and  shall  continue  any  suit  that  may  have  been  commenced 
by  such  original  trustee,  in  his  name,  or  in  that  of  such  new 
assignee, 
tobfmadf     S  69.  Upon  producing  to  the  officer  or  court  allowing  such 
duchexging  assignment,  the  certificate  of  the  assignee,  duly  proved  by  the 
oath  of  a  subscribing  witness,  that  such  assignment  has  been 
duly  made,  and  the  property  capable  of  delivery,  belonging 
to  such  debtor,  together  with  all  the  books,  vouchers  and 
documents,  relating  to  the  estate  of  such  debtor,  has  been 
duly  delivered;  and  also  a  certificate  of  the  county  clerk,  that 
such  assignment  has  been  recorded;  such  court  or  officer  shall 
grant  to  the  trustee  so  applying,  an  order  that  he  be  dis- 
charged from  his  trust, 
gjj^jjj^       §  60.  Upon  such  order  being  granted,  such  trustee  shall  be 
2ihjert^  discharged  from  the  trust  reposed  in  him,  and  his  power  and 
Driorua-     authority  shall  thereupon  cease;  but  he  shall,  notwithstand- 
ing^     j^  jeDiaJa  8Ubject  to  any  liability  he  may  have  incurred,  at 
any  time  previous  to  the  granting  of  such  order,  in  the 
management  of  his  trust. 
Awip-  M       §  61.  Such  new  assignment,  upon  being  duly  proved  or 
Son,£.to  acknowledged,  shall  be  recorded  in  the  office  of  the  clerk  of 
TZaESl     the  county  where  such  order  was  granted;  and  the  petition 
of  the  trustee,  the  affidavit  and  proceedings  thereon,  with  the 
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certificate  of  the  new  assignee,  shall  be  filed  in  the  same  office   tmx  * 
where  the  original  papers  and  proceedings,  in  respect  to  such 
debtor,  were  filed. 

§  62.  The  expense  of  all  proceedings  in  effecting  such  £p3db*to 
renunciation  and  assignment,  shall  be  paid  by  the  trustee  trustee. 
making  the  application. 

See  Laws  of  1830,  ch.  258;  1838,  ch.  52;  1834,  eh.  245;  1846,  ch.  158; 
1862,  ch.  373.      Post,  voL  4,  pp.  475,  476,  480,  464. 

TITLE  II. 

OF  THE  CUSTODY  AM)  DISPOSITION  OF  THE  ESTATES  OF  IDIOTS, 
LUNATICS,  PEBSONS  OF  UNSOUND  MIND,  AND  DBUNKABDS. 

Sbc.   1.  Chancellor  to  have  custody  of  idiots,  And  their  estates. 

2.  Overseers  of  the  poor,  when  to  make  application  in  respect  to  drunkards. 

3.  In  certain  cases  application  may  be  made  to  the  common  pleas. 

4.  In  such  cases,  application  may  be  made  to  first  judge. 

5.  If  inquisition  be  traversed,  issue  to  be  awarded. 

6.  Appeals  from  decisions  of  court  of  common  pleas,  (W 
t  Expenses  of  overseers  in  conducting  application. 

8.  Committee  to  file  inventory  within  six  months. 

9.  Inventories  to  be  verified  by  oath. 

10.  Rling  of  such  inventories  may  be  compelled. 

11.  Committee  may  petition  for  order  to  sell 

12.  Reference  to  be  made  on  such. petition. 

13.  Court  may  make  order  for  mortgaging,  Ac. 

14.  Court  may  require  additional  security  by  committee. 

15.  Committee  to  pay  debts  without  preference. 

16.  Application  may  be  made  to  provide  for  support  of  idiot 

17.  Court  to  direct  how  proceeds  shall  be  secured  and  applied. 

18.  Court  to  give  orders  respecting  sales. 

19.  Petition  for  order  to  convey,  where  idiot  is  mortgagee. 

20.  Party  entitled  to  such  conveyance  may  also  apply. 

21.  Effect  of  conveyances,  mortgages  and  leases. 

22.  Specific  performance  of  contracts  may  be  decreed. 

23.  Real  estate  not  to  be  leased  for  more  than  five  years. 

24.  If  party  become  capable,  his  estate  to  be  restored. 

25.  If  party  die,  powers  of  his  trustees  to  cease ;  estate  how  disposed  of. 

5 1.  The  chancellor  shall  have  the  care  and  custody  of  all  g^fjj*. 
idiots,  lunatics,  persons  of  unsound  mind,  and  persons  who  f0*?0'^ 
shall  be  incapable  of  conducting  their  own  affairs,  in  conse-  dioti> 
quence  of  habitual  drunkenness,  and  of  their  real  and  personal 
estates,  so  that  the  same  shall  not  be  wasted  or  destroyed; 
and  shall  provide  for  their  safe  keeping  and  maintenance,  and 
for  the  maintenance  of  their  families,  and  the  education  of 
their  children,  out  of  their  personal  estates,  and  the  rents  and 
profits  of  their  real  estates,  respectively. 

1B.L,  147,  §  1 ;  Laws  of  1821,  99,  §  1 ;  8  N.  Y.,  388;  28  B.,  61 ;  16 
B.,  313;  8B.,652;  II.,  441;  2B.  Ch.,326;  7  Pai.,  237  ;  6  Pal,  11: 
5  Pai,  122;  3  Pai.,  201;  1  Pal,  580;  6  J.  C.  R.f  440;  1  J.  C.  B, 
601;  3  Ed.,  381;  24  W.,  86;  1  Ab..  110;  1  H.,  226;  8  How.  P.  R», 
220;  6  How.  P.  R.,  248;  30  How  P.  B,  448. 

S  2.  Whenever  the  overseers  of  the  poor  of  any  city  or  gjj^jj^ 
town  in  this  state,  discover  any  person,  resident  therein,  to  be 
an  habitual  drunkard,  having  property  to  the  amount  of  two 
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hundred  and  fifty  dollars,  which  may  be  endangered  by  means 
Duty  of  of  such  drunkenness,  it  shall  be  their  duty  to  make  application. 
SJepSS™0'  to  the  court  of  chancery,  for  the  exercise  of  its  powers  and 

jurisdiction. 

Laws  of  1831,  99;  5  If.  T.,  116;  16  How.  P.  R.,  568. 

§  3.  If  such  drunkard  have  property  to  an  amount  less  than 
two  hundred  and  fifty  dollars,  the  overseers  may  make  such 
application  to  the  court  of  common  pleaa  of  the  county ;  which 
is  hereby  vested  with  the  same  powers  in  relation  to  the  person 
and  real  and  personal  estate  of  such  drunkard,  as  are  by  this 
Title  conferred  on  the  court  of  chancery,  and  shall  in  all 
respects  proceed  in  the  like  manner,  subject  to  an  appeal  to 
the  court  of  chancery. 

§  4.  Application  for  a  commission  in  such  case,  may  be 
made  in  vacation  to  the  first  judge  of  the  county,  who  may 
award  the  same,  to  one  or  more  proper  persons,  to  inquire  into 
the  fact  of  such  alleged  habitual  drunkenness;  and  the  inqui- 
sition taken  thereon,  shall  be  returned  to  the  next  court  of 
common  pleas  of  the  county,  who  shall  confirm  or  set  aside 
the  same. 

5  N.  Y.,  116. 

5  5.  If  the  party  proceeded  against,  shall  traverse  the 
inquisition  on  its  return,  an  issue  shall  be  directed  by  the  court, 
as  in  other  cases,  which  shall  be  tried  in  the  same  court ;  and 
the  verdict  thereon,  shall  have  the  same  effect,  as  if  rendered 
upon  an  issue  awarded  by  the  chancellor. 

6  J.  C.  R.,  440. 

§  6.  Appeals  from  any  order,  judgment  or  decree  of  a  court 
of  common  pleas,  made  pursuant  to  the  provisions  of  this 
Title,  shall  be  filed -and  entered  within  three  months  after  the 
making  of  such  order,  judgment  or  decree;  and  shall  be 
accompanied  by  a  bond,  with  such  sureties  aa  the  court  shall 
approve,  to  the  opposite  party,  in  the  penalty  of  one  hundred 
dollars,  conditioned  for  the  payment  of  such  costs  as  shall  bo 
awarded  against  the  appellant,  in  case  of  the  order,  judg- 
ment or  decree,  being  affirmed.    30  How.  p.  R.f  448. 

§  7.  The  expenses  of  the  overseers  of  the  poor,  in  conduct- 
ing any  application  under  this  Title,  shall  be  audited  and 
allowed  in  the  same  manner  as  other  expenses  of  such  city  or 
town. 

Laws  of  1821,  100,  g  5. 

§  8.  Every  committee  of  the  estate  of  any  idiot,  lunatic,  or 
other  person  in  the  first  section  of  this  Title  specified,  shall, 
within  six  months  after  their  appointment,  file  in  the  office  of 
the  register  or  assistant  register  of  the  court  of  chancery,  or 
of  the  clerk  of  the  court  which  appointed  such  committee,  a 
just  and  true  inventory  of  the  whole  real  and  personal  estate 
of  such  idiot,  lunatic  or  other  person ;  stating  the  income  and 
profits  thereof,  and  the  debts,  credits  and  effects,  so  far  as  the 
same  shall  have  come  to  the  knowledge  of  such  committee. 


[S3] 
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And  whenever  any  property  belonging  to  such  estate,  shall    mtM  * 
be  discovered  after  the  filing  of  any  inventory,  it  shall  be  the 
duty  of  snch  committee  to  file,  as  aforesaid,  a  jnst  and  true 
account  of  the  same,  from  time  to  time,  as  the  same  shall  be 
discovered. 

Laws  of  1821,  99,  §  2;  3  Pal,  146;  26  How.  P.  B.  403. 

5  9.  Such  inventories  shall  be  verified  by  the  oath  of  the  gEFJJJf1 
committee,  to  be  taken  before  a  judge  of  any  court  of  record,  nodbyoath. 
or  a  master  in  chancery. 

§  10.  The  filing  of  such  inventories  may  be  compelled  by  JJJSKSii 
the  order  and  process  usual  in  such  cases,  of  the  court  which  compelled. 
appointed  the  committee. 

$  11.  Whenever  the  personal  estate  of  any  such  Idiot,  fgjjg^g* 
lunatic,  or  other  person  above  specified,  shall  not  be  sufficient  c?  r«u  W 
for  the  discharge  of  his  debts,  it  shall  be  the  duty  of  the  com-    to" 
mittee  of  his  estate,  to  apply  by  petition  to  the  court  by 
which  they  were  appointed,  praying  for  authority  to  mortgage, 
lease,  or  sell  so  much  of  the  real  estate  of  such  idiot,  lunatic 
or  other  person,  as  shall  be  necessary  for  the  payment  of  such 
debts.    The  said  petition  shall  set  forth  the  particulars  and 
amount  of  the  estate  real  and  personal  of  such  idiot,  lunatic 
or  other  person,  the  application  which  may  have  been  made     l*41 
of  any  personal  estate,  and  an  account  of  the  debts  and 
demands  existing  against  such  estate. 

1  R.  L.,  147,  §  3  ;  3  J.  C.  R.,  34*? ;  2  J.  C.  R.t  400. 

§  12.  On  the  presenting  of  such  petition,  it  shall  be  referred  gSRSt* 
to  a  master  in  chancery,  or  to  the  clerk  of  the  court,  to  on. 
enquire  into  and  report  upon  the  matters  therein  contained ;  2f£22£ 
whose  duty  it  shall  be  to  examine  into  the  truth  of  the  repre-  orcierk. 
sentations  made,  to  hear  all  parties  interested  in  such  real 
estate,  and  to  report  thereon  with  all  convenient  speed. 

5  N.  Y.,  116. 

§  13.  If,  upon  the  coming  in  of  the  report,  and  an  exam-  &£!S5* 
illation  of  the  matter,  it  shall  appear  to  the  court,  that  the  JJ^^* 
personal  estate  of  the  idiot,  or  other  person  above  specified,  pott, 
is  not  sufficient  for  the  payment  of  his  debts,  and  that  the 
same  has  been  applied  to  that  purpose,  as  far  as  the  circum- 
stances of  the  case  rendered  proper,  an  order  shall  be  entered, 
directing  the  mortgage,  leasing,  or  sale  of  the  whole,  or  such 
part,  of  the  said  real  estate,  as  may  be  necessary  to  discharge 
the  said  debts. 

1R.L.,  147,  §3;  5  N.  Y.,  11C. 

§  14.  The  court  may  require  any  additional  security  to  be  ^}^ 
given  by  any  such  committee,  for  the  faithful  application  and  mayjtMre-' 
accounting  for  the  proceeds  of  such  mortgage,  lease  or  sale;  qn 
and  may  require  an  account  thereof  to  be  rendered,  from  time 
to  time.    26  How.  p.  Rm  403. 

5 15.  In  tho  application  of  any  monies  raised  by  any  such  SSSTtoC 
mortgage,  lease  or  sale,  the  committee  shall  pay  all  debts  in 
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mhK  *    an  equal  proportion,  without  giving  any  preference  to  such  as 

are  founded  on  sealed  instruments. 

Likeippii-      S  16-  When  the  personal  property,  and  the  rents,  profits 

Srapof^ It   and  income  of  the  real  estate  of  any  such  idiot,  lunatic,  or 

w^w?'    other  person  above  specified,  shall  be  insufficient  for  his 

fen"?.       maintenance*  or  that  of  his  family,  or  for  the  education  of  his 

children,  a  similar  application  may  be  made  by  the  committee 

to  the  chancellor,  or  to  the  court  having  jurisdiction,  for 

authority  to  mortgage  or  sell  the  Whole,  or  so  much  of  the 

real  estate,  as  shall  be  necessary  for  that  purpose ;  upon  which, 

the  same  reference  and  proceedings  shall  be  had,  and  a  like 

order  shall  be  entered,  as  herein  before  directed. 

•      2  PaL,  596. 

to iftsdi  S  17*  In  the  case  last  mentioned,  the  court  shall  direct  the 
reJioS  m  manner  in  which  the  proceeds  of  such  sale  shall  be  secured, 
to  proceed*.  ftlMj  ^  jncome  or  produce  thereof  appropriated. 

sales  under     §  18.  The  court  shall  give  such  orders  respecting  the  time 
S^°S,j!  and  manner  of  any  sale  herein  authorised,  as  shall  be  deemed 
Teymcee.    proper .  and  no  conveyance  in  pursuance  of  any  such  sale 
shall  be  executed,  until  the  sale  shall  have  been  reported  on 
the  oath  of  the  committee,  and  confirmed  by  the  court  direct- 
ing the  same. 
[Mi         §  19.  Whenever  any  such  idiot,  lunatic,  or  other  person 
wmmKtw  above  specified,  shall  be  seized  or  possessed  of  any  real  estate 
for^orderto  by  way  of  mortgage,  or  as  a  trustee  for  others  in  any  man- 
whevn  partj'  ner,  his  committee  may  apply  to  the  court  of  chancery,  for 
IwSr&c.    authority  to  convey  and  assure  such  real  estate  to  any  other 
person  or  persons  entitled  to  such  conveyance  or  assurance, 
in  such  manner  as  the  said  court  shall  direct ;  upon  which,  a 
reference,  and  the  like  proceedings  shall  be  had,  ad  in  the  case 
of  an  application  to  sell  real  estate  as  aforesaid ;  and  the  court, 
upon  hearing  all  the  parties  interested,  may  order  such  con* 
veyance  or  assurance  to  be  made. 

Laws  of  1817,  23,  §  1 ;  1  B.f  498. 

Like  pen-       §20.  On  the  application  of  any  person  entitled  to  such 

£Sybenti-   conveyance  or  assurance,  by  bill  or  petition,  the  committee 

▼SancT11"  may  be  compelled  by  the  court  of  chancery,  on  a  hearing  of 

all  parties  interested,  to  execute  such  conveyance  or  assurance. 

Effect  oi         §21.  Every  conveyance,  mortgage,  lease  and  assurance, 

cXKTex-  made  under  the  order  of  the  court  of  chancery,  or  of  any 

dSttJi?*    c0111**  pursuant  to  the  provisions  of  this  Title,  shall  be  as  va- 

Titie.        lid  and  effectual,  as  if  the  same  had  been  executed  by  such 

idiot,  lunatic,  or  other  person  above  specified,  when  of  sound 

memory  and  understanding. 

sp^jflcpep-     §  22.  The  court  of  chancery  shall  have  authority  to  decree 

maytode-  and  compel  the  specific  performance  of  any  bargain,  contract 

or  agreement,  which  may  have  been  made  by  any  lunatic  or 

other  person,  specified  in  the  first  section  of  this  Title,  while 

such  lunatic  or  other  person,  was  capable  to  contract;  and 


creed. 
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to  direct  the  committee  of  such  person,  to  do  and  execute  all   TmM  h 
necessary  conveyances  and  acts  for  that  purpose. 

1  B.  L,  148,  §  6 ;  12  B.,  235;  1  B.t  498. 

§  23.  The  real  estate  of  any  idiot,  lunatic,  person  of  unsound  limitation 
mind,  or  person  incapable  of  conducting  his  affairs  in  conse-  iafSSir 
quence  of  habitual  drunkenness,  shall  not  be  leased  for  more  thiiTiile- 
than  five  years,  or  mortgaged,  or  aliened  or  disposed  of, 
otherwise  than  is  herein  directed. 

1B.L,  148,  g  6. 

5  24.  In  case  any  lunatic,  or  other  such  person,  shall  be  re-  JS^^ 
stored  to  his  right  mind,  and  become  capable  of  conducting  stored, 
his  affairs,  his  real  and  personal  estate  shall  be  restored  to 
him. 

1  B.  L.,  148>  g  6;  8N.  Y.,  388;  *  Pal,  313. 

S  25.  In  case  of  the  death  of  any  idiot,  lunatic,  person  of  gjgjjijpjr 
unsound  mind,  or  person  incapable  of  conducting  his  affairs,  onSSSSc 
during  such  state  of  incapacity,  the  power  of  any  trustees  party* 
appointed  under  this  Title  shall  cease,  and  his  real  estate  shall 
descend  to  his  heirs,  and  his  personal  estate  be  distributed 
among  his  next  of  kin,  in  the  same  manner  as  if  he  had  been 
of  sound  mind  and  memory. 


CHAP.  VI.  «" 

Of  Wills  and  Testaments  ;  of  the  Distribution  of  the 
Estates  of  Intestates ;  and  of  the  Rights,  Powers  and 
Duties  of  Executors  and  Administrators. 

(Took  dfeUl  January  and  llbj,  1880.) 

Title  1. — Of  wills  and  testaments  of  real  and  personal  property,  and 
the  proof  of  them. 

Thus  2. — Of  granting  letters  testamentary  and  of  administration. 

Tttls  3. — Of  the  duties  of  executors  and  administrators  in  taking  and 
returning  inventories,  in  the  payment  of  debts  and  lega- 
cies, iik  accounting,  and  in  malting  distribution  to  next 
of  kin. 

Trle  4. — Of  the  powers  and  duties  of  executors  and  administrators, 
in  relation  to  the  sale  and  disposition  of  the  real  estate 
of  their  testator  or  intestate. 

Ttilv  5. — Of  the  rights  and  liabilities  of  executors  and  administrators. 

Tulb  6. — Of  public  administrators. 

TITLE  I. 

OP  WILLS  AND   TESTAMENTS   OF  SEAL  AND  PEBSONAIi  PBO- 
PEBTY,  AND  THE  PBOOF  OF  THEM. 

A*r.  1. — Of  wills  of  real  property,  and  the  proof  of  them. 

An.  2. — Of  wills  of  personal  property,  and  the  probate  of  them. 

Atr.  3. — General  provisions  applicable  to  wills  of  real  and  personal  properly. 


H  —  8 
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Tm*  *«  ARTICLE   FIRST. 

OF  WILLS  OF  REAL  MtOPEKTY,  AND  THE  PROOF  OF  THXK. 

Sbo.   1.  All  persons  except  idiots,  Ac.,  may  devise  real  estate. 

2.  Every  interest  in  real  property,  descendible  to  heirs,  may  be  devised. 

3.  To  whom  devises  may  be  made ;  devises  to  corporations,  when  valid, 

4.  Devises  to  certain  aliens  void. 

5.  Wills  of  real  estate,  when  to  pass  all  testator's  estate. 

6.  Creditor  competent  witness  to  prove  wilL 
t,  8,  and  9.  (Repealed.) 

10.  Subpoenas  for  witnesses,  and  production  of  papers. 

11.  Proceedings  for  disobedience  to  subpoena. 

12.  (Repealed.) 

13.  When  proof  to  be  taken  of  the  hand- writing  of  testator. 

14.  Will  and  proofs  to  be  recorded ;  record  to  be  signed. 

15.  Will  may  be  read  in  evidence;  record,  Ac.,  evidence. 

16.  If  all  the  witnesses  are  dead  surrogate  may  take  other  proof. 

17.  Proofs,  Ac.,  how  to  be  disposed  of. 

18.  Such  proofs,  when  to  be  received  in  evidence. 

19.  Witnesses1  fees  same  as  in  personal  action. 

20.  Records  of  wills,  proved  before  1785,  when  evidence. 

§  1.  All  persons,  except  idiots,  persona  of  •unsound  mind, 
married  women,  and  infants,  may  devise  their  real  estate, 
by  a  last  will  and  testament,  duly  executed  according  to  the 
provisions  of  tbis  Title. 

1  R.  L.f  364,  §  1  A  5;  17  B.,  256,  276;  16  B.,  262;  10  B.,  604;  4  B., 
28;  3D.,  41;  26  W:,  297;  1  PaL,  171;  3  Du,  95;  see  vol  4,  p.  613 

§  2.  Every  estate  and  interest  in  real  property  descendible 
to  heirs,  may  be  so  devised. 

17  B,  84;  15  B.,  139;  2  W.,  166,  517;  7  Cow.,  243;  10  Pal,  147;  34 
N.  Y.,  612 ;  40  B.,  621 ;  36  B.,  553. 

§  3.  Such  devise  may  be  made  to  every  person  capable  by 
law  of  holding  real  estate ;  but  no  devise  to  a  corporation 
shall  be  valid,  unless  such  corporation  be  expressly  author- 
ised by  its  charter,  or  by  statute,  to  take  by  devise. 

23  N.  Y.,  377 ;  31  B.,  562 ;  27  B.,  408 ;  4  PaL,  422 ;  3  8.  S.  0.,  360 

S  4.  Every  devise  of  any  interest  in  real  property,  to  a  per- 
son who,  at  the  time  of  the  death  of  the  testator,  shall  be  an 
alien,  not  authorized  by  statute  to  hold  real  estate,  shall  be 
void.  The  interest  so  devised,  shall  descend  to  the  heirs  of 
the  testator;  if  there  be  no  such  heirs  competent  to  take,  it 
shall  pass  under  his  will  to  the  residuary  devisees  therein 
named,  if  any  there  be,  competent  to  take  such  interest. 

12  N.  Y..  379;  5  N.  Y..  139;  32  B,  266;  16  B.,  601;  9  B.,  50;  6  J.  C. 
R,  360. 

§  5.  Every  will  that  shall  be  made  by  a  testator,  in  express 
terms,  of  all  his  real  estate,  or  in  any  other  terms  denoting 
his  intent  to  devise  all  his  real  property,  shall  be  construed 
to  pass  all  the  real  estate,  which  he  was  entitled  to  devise, 
at  the  time  of  his  death. 

5  N.  Y.,  311;  18  B.,  638;  17  B.,  352;  11  B.,  332;  1  H.,  596;  20  W.t 
469;  13  W.v  582;  10  Pal,  148;  1  8.  Ch.,  834;  41  B.,  52. 

§  6.  If  by  any  will,  any  real  estate  be  charged  with  any 
debt,  and  the  creditor  whose  debt  is  so  charged,  shall  attest  the 
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execution  thereof,  such  creditor,  notwithstanding  such  charge,    AK  L 
shall  be  admitted  as  a  competent  witness,  to  prove  the  execu- 
tion of  such  will. 

1B.L,  367,  §  13. 

Seek  7,  8,  9,  repealed  by  Lewi  of  1837,  ch.  460,  §  71.  Post,  vol.  4,  n. 
499.  ^ 

§10.  Witnesses  may  be  summoned  by  subpoenas,  to  be    i^m 
issued  by  the  surrogate,  at  any  time  before  the  day  specified  %£%£* 
in  such  notice,  which  may  be  served  as  in  cases  of  personal  neMef*Ae* 
actions ;  and  a  clause  may  be  added  to  any  such  subpoena, 
commanding  any  person  having  the  custody  of,  or  power 
over,  any  such  will,  to  produce  the  same  before  the  said  sur- 
rogate, for  the  purpose  of  being  proved. 

By  Laws  of  1837,  oh.  460,  %  18 ;  the  10,  11,  14,  15  sections  of  this  Title, 
are  made  applicable  to  wills  of  personal  as  well  as  real  estate,  and 
the  10  sect,  shall  apply  to  proceedings  by  citation  under  that  act 
1R.L,  365,  §  6  to  9;  Laws  of  1857,  ch.  173.  Post,  yol.  4,  pp. 
486,645.  ^ 

J 11.  Disobedience  to  any  such  subpoena  shall  be  proceeded  2J2*S^ 
against  and  punished,  as  in  other  cases  of  proceedings  before  wtjmna. 
surrogates.    If  any  person  be  committed  for  not  producing 
any  will,  he  may  be  discharged,  on  producing  the  same  to  the 
surrogate  who  committed  him,  by  an  order  for  that  purpose. 

6N.Y.,  198. 

§  12  repealed  by  Laws  of  1837,  ch.  460,  §  71. 

$  13.  When  any  one  or  more  of  the  subscribing  witnesses  ftooror 
to  such  will  sball  be  examined,  and  the  other  witnesses  areing!*^*" 
dead,  or  reside  out  of  the  state,  or  are  insane,  then  such  proof 
shall  be  taken  of  the  hand-writing  of  the  testator,  and  of  the 
witness  or  witnesses  so  dead,  absent,  or  insane,  and  of  such 
other  circumstances  as  would  be  sufficient  to  prove  such  will, 
on  a  trial  at  law. 

2  B.  Ch.,  52  j  1  W.,  406;  45  B.,  450 ;  30  How.  P.  R.,  234. 

S  14.  If  it  shall  appear  upon  the  proof  taken,  that  such  £'£ "fa** 
wiU  was  duly  executed ;  that  the  testator,  at  the  time  of  corded* 
executing  the  same,  was  in  all  respects  competent  to  devise 
real  estate,  and  not  under  restraint,  the  said  will  and  the 
proofs  and  examination  so  taken,  shall  be  recorded  in  a  book 
to  be  provided  by  the  surrogate,  and  the  record  thereof  shall 
be  signed  and  certified  by  Mm. 

5  N.  Y.,  132;  4  B.  Ch.,  52;  7  Pai.,  552;  3  Ab.,  124. 

S 15.  Every  will  so  proved,  shall  have  a  certificate  of  such  JJgg**- 
proof  endorsed  thereon,  signed  by  the  surrogate  and  attested  <&*»*• 
by  his  seal  of  office,  and  may  be  read  in  evidence  without     ^"* 
farther  proof  thereof.    The  record  of  such  will,  made  as  afore- 
said, and  the  exemplification  of  such  record,  by  the  surrogate 
in  whose  custody  the  same  may  be,  shall  be  received  in  evi- 
dence, and  shall  be  as  effectual  in  all  cases,  as  the  original 
will  would  be,  if  produced  and  proved,  and  may,  in  like  man- 
ner, be  repelled  by  contrary  proof. 

6  9.  T.,  198;  6  N.  T.,  132;  3  Ab.,  124;  1  a,  542. 

8 16.  If  it  shall  appear  to  the  satisfaction  of  the  surrogate,  ttwxuw 
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that  all  the  subscribing  witnesses  to  any  such  will,  are  dead, 
insane,  or  reside  out  of  the  state,  the  surrogate  shall  take  and 
receive  such  proof  of  the  hand-writing  of  the  testator,  and 
of  either  or  all  the  subscribing  witnesses  to  the  will,  and  of 
such  other  facts  and  circumstances  as  would  be  proper  to 
prove  such  will,  on  a  trial  at  law. 

1  R.  L.,  365,  §  6  to  9 ;  45  B.,  450. 

*<L  Swft*     $ 17'  ^e  Pr00^8  aD(^  examinations  taken  under  the  last 
disport  of.  preceding  section  shall  be  signed,  certified  and  recorded  by 
the  surrogate  as  herein  before  provided,  and  the  will  shall  be 
deposited  with  him. 
of  rod!1**      S  18*  The  record  of  the  proofs  and  examinations  taken  pur- 
proof:       suant  to  the  provisions  of  the  two  last  preceding  sections,  and 
the  exemplifications  of  such  record,  by  the  surrogate  in  whose 
custody  it  may  be,  shall  be  received  as  evidence  upon  any 
trial  or  controversy  concerning  the  same  will,  after  it  shall 
have  been  proved  in  such  trial  or  controversy,  that  the  lands 
in  question  therein,  have  been  uninterruptedly  held  under 
such  will,  for  the  space  of  twenty  years,  before  the  com- 
mencement of  the  suit,  in  which  such  trial  or  controversy 
shall  be  had ;  and  shall  be  of  the  same  force  and  effect,  as  if 
taken  in  open  court,  upon  such  trial  or  in  such  controversy. 
witness     §  19.  The  witnesses  shall  have  the  like  fees  for  their  at- 
tendance, on  proving  a  will,  as  are  allowed  for  similar  services 
in  personal  actions,  to  be  paid  by  the  person  applying  to  have 
such  will  proved. 

1  R.  L.,  366,  §  10. 

2122s  of  g  20.  The  exemplification  of  the  record  of  any  last  will  and 
wine.  testament,  proved  before  the  judge  of  the  former  court  of 
ESW  probates,  and  recorded  in  his  office,  before  the  first  day  of 
January,  one  thousand  seven  hundred  and  eighty-five,  certi- 
fied under  the  seal  of  the  officer  in  whose  custody  such  record 
shall  be,  shall  be  received  in  evidence  in  all  cases,  after  it 
shall  have  been  made  to  appear,  that  diligent  and  fruitless 
search  has  been  made  for  the  original  will. 

1  B.  L.,  368,  §  21. 
See  Laws  of  1837,  ch.  460;  1853,  ch.  238 ;  1857,  ch.  173.  PoBt,  voL 
4,  pp.  486,  503,  645  ;  1864,  ch.  311.  Post,  vol.  6,  p,  254. 

ARTICLE  SECOND. 

OF  WILLS  OF  PERSONAL  PROPERTY,   AND   TOE  PRORATE  OF  THEM. 

SK7. 21.  Males  of  18,  and  females  of  16,  may  make  wills. 

22.  Unwritten  wills  void,  unless  made  by  soldier  in  service,  or  mariner  at  sea. 

23.  Surrogates  when  to  have  exclusive  power  of  proving  wills. 
24  to  27.  (Repealed.) 

28.  Surrogate  first  proving  will,  to  have  exclusive  jurisdiction. 

29.  Probate  to  be  conclusive  as  to  personal  property. 

30.  Next  of  kin  may  contest  will  or  probate. 

31.  Allegations  to  be  filed  in  such  case. 

32.  Citation  to  executors  and  legatees  thereupon. 

33.  Proceedings  of  executor  suspended  by  citation. 

34  When  surrogate  to  hear  proofs;  guardians  to  be  appointed. 
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8ml  36.  Surrogate  to  decide ;  appeals  from  such  decisions.  AKT-  * 

36.  Depositions  on  first  proof,  when  evidence.  [60] 

37.  Revocation  of  probate  to  be  entered  on  records,  and  notice  given. 

38.  Powers  of  executor,  Ac.,  to  cease  after  such  notice. 

39.  Surrogate's  fees  and  expenses,  by  whom  to  be  paid. 

§  21.  Every  male  person  of  the  age  of  eighteen  years,  or  JJg^Jjk 
upwards,  and  every  female  not  being  a  married  woman,  of  or  plnonai 
the  age  of  sixteen  years,  or  upwaiSs,  of  sound  mind  and  MlAtc' 
memory,  and  no  others,  may  give  and  bequeath  his  or  her 
personal  estate,  by  will  in  writing. 

1R.L,  367,  §  16 ;  12  N.  Y.,  420;    21  B.,  107  ;  16  B.,  262 ;  1  B.  Ch.,  13, 
272  j  26  W.,  297. 

5  22.  No  nuncupative  or  unwritten  will,  bequeathing  per-  tf"**11**11 
fional  estate,  shall  be  valid,  unless  made  by  a  soldier  while  in  Slowed."1 
actual  military  service,  or  by  a  mariner,  while  at  sea. 

1  B.  L„  367,  §  14.  Sees.  23,  24*  26,  26,  27  repealed  by  Laws  of  1837,  ch. 
460,  §  71;  8  N.  T.,  199;  1*B.,  155. 

$  28.  When  any  will  of  personal  property  shall  have  been      i«u 
proved  before  any  subrogate  having  jurisdiction,  the  jurisdic-  JorSSSon 
tion  over  the  executors,  and  the  power  of  granting  letters  Jjj"™^ 
testamentary  and  of  administration  with  the  will  annexed,  Sgwui. " 
with  all  powers  incidental  thereto,  shall  be  exercised  exclu- 
sively by  the  surrogate  who  first  took  the  proof  of  such  will ; 
and  no  other  surrogate  shall  have  power  to  grant  letters  of 
administration  upon  the  estate  of  such  testator. 

5  29.  The  probate  of  any  will  of  personal  property,  taken  Probate 
by  a  surrogate  having  jurisdiction,  shall  be  conclusive  evi-  £££." 
dence  of  the  validity  of  such  will,  until  such  probate  be 
reversed  on  appeal,  or  revoked  by  the  surrogate,  as  herein 
directed,  or  the  will  be  declared  void  by  a  competent  tribunal. 

6  N.  T.,  198 ;  18  B.,  578;  3  B.,  414. 

5  30.  Notwithstanding  a  will  of  personal  property  may  2*fcSnt2t 
have  been  admitted  to  probate,  any  of  the  next  of  kin  to  the  p™ **te  or 
testator,  may,  at  any  time  within  one  year  after  such  probate,  w 
contest  the  same,  or  the  validity  of  such  will,  in  the  manner 
herein  provided. 

$  31.  For  that  purpose,  such  relative  shall  file  in  the  office  Eg!86* 
of  the  surrogate  by  whom  the  will  was  proved,  his  allegations  Mjpumm 
in  writing,  against  the  validity  of  such  will,  or  against  the 
competency  of  the  proof  thereof. 

1  Pal,  347. 

5  32.  Upon  the  filing  of  such  allegations,  the  surrogate  £egJ£|on 
shall  issue*  citation  to  the  executors,  who  shall  have  taken  to^auS" 
upon  them  the  execution  of  such  will,  or  to  the  adniinistra- legateee- 
ton  with  such  will  annexed,  and  to  all  the  legatees  named  in 
such  will,  residing  in  this  state,  or  to  their  guardians,  if  any     «] 
of  them  be  minors,  or  their  personal  representatives,  if  any  of 
them  be  dead,  requiring  them  to  appear  before  him  on  some 
day  to  be  therein  specified,  not  less  than  thirty  and  not  more 
than  sixty  days  from  the  date  thereof,  at  his  office,  to  show 
cause  why  the  probate  of  such  will  should  not  be  revoked. 
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§  33.  After  the  service  of  the  citation,  such  executor  or 
administrator  shall  suspend  all  proceedings  in  relation  to  the 
estate  of  the  testator,  except  the  collection  and  recovery  of 
monies  and  the  payment  of  debts,  until  a  decision  shall  be 
had  on  such  allegations. 

§  34.  At  the  time  appointed  for  showing  cause,  and  at  such 
othefr  times  thereafter  as  the  surrogate  may  appoint,  upon  due 
proof  being  made  of  the  personal  service  of  such  citation, 
upon  every  person  named  therein,  at  least  fourteen  days 
before  the  time  appointed  for  showing  cause,  the  surrogate 
shall  proceed  to  hear  the  proofs  of  the  parties.  If  any  lega- 
tees named  in  the  will  so  contested,  shall  be  minors,  and  have 
no  guardians,  he  shall  appoint  guardians  to  take  care  of  their 
interests  in  the  controversy. 

§  35.  If,  upon  hearing  the  proofs  of  the  parties,  the  surro- 
gate shall  decide  that  such  will  is  for  any  reason  invalid,  or 
that  it  is  not  sufficiently  proved  to  have  been  the  last  will  and 
testament  of  the  testator,  he  shall  annul  and  revoke  the 
probate  thereof;  if  otherwise,  he  shall  confirm  such  probate. 
Appeals  from  such  decisions  may  be  made  in  the  manner, 
within  the  time,  and  with  the  effect,  prescribed  by  law. 

15  B.,  666;  10  PaL,  99. 

§  36.  Upon  any  such  hearing  before  the  surrogate,  the 
depositions  of  witnesses  taken  on  the  first  proof  of  the  will, 
who  may  be  dead,  insane,  or  out  of  the  state,  may  be  received 
in  evidence. 

§  37.  Whenever  any  surrogate  shall  annul  and  revoke  the 
probate  of  any  will  of  personal  property,  as  herein  provided, 
he  shall  enter  such  revocation  in  his  records,  and  attest  the 
same ;  and  shall  cause  notice  thereof  to  be  immediately  served 
on  the  executors  therein  named,  or  upon  the  administrators 
with  such  will  annexed,  and  to  be  published  for  three  weeks 
in  a  newspaper  printed  in  his  county,  if  there  be  one,  the 
expense  of  which  publication  shall  be  taxed  as  a  part  of  the 
costs  of  the  proceedings,    is  Ab*  364. 

§  38.  Upon  such  notice  being  served  upon  such  executor  or 
administrator,  his  powers  and  authority  shall  cease,  and  he 
shall  account  to  the  representatives  of  the  deceased  person, 
whose  alleged  will  was  contested,  for  all  monies  and  effects 
received ;  but  such  executor  or  administrator  shall  not  be 
liable  for  any  act  done  in  good  faith,  previous  to  the  service 
of  the  citation,  nor  for  any  act  so  done  in  the  collection  of 
monies,  or  the  payment  of  debts,  after  the  service  of  the 
citation,  and  previous  to  the  service  of  the  notice  of  revocation. 

§  39.  The  surrogate's  fees  and  expenses  shall  be  paid  by  the 
party  contesting  the  validity  of  the  will,  or  the  probate 
thereof,  in  case  such  will  or  probate  be  confirmed;  and  in  case 
such  probate  be  revoked,  the  party  who  shall  have  resisted  such 
revocation,  may  be  required,  by  the  surrogate,  to  pay  the  costs 
and  expenses  of  the  proceedings,  either  personally,  or  out  of 


Digitized  by  VjOOQ IC 


chap,  vi.]  WELLS  AND  TESTAMENTS.  68 

the  property  of  the  deceased.    In  all  cases,  such  payment  may    AXff<  * 
be  enforced  by  process  of  attachment. 

See  l>aws  of  1837,  ch.  460,  §  19.      Post,  vol.  4,  p.  486. 
ARTICLE  THIRD. 

GENERAL  PROVISIONS   APPLICABLE    TO  WILLS    OP    REAL  AND  PERSONAL 

PROPERTY. 

Sec.  40.  Wills,  bow  to  be  executed. 

41.  Witnesses  to  state  their  places  of  residence. 
43.  Will&j  bow  to  be  revoked  or  cancelled. 

43.  Marriage  and  birth  of  issue,  when  a  revocation. 

44.  Will  revoked  by  marriage. 

45.  Bond,  &a,  to  convey,  not  a  revocation. 

46.  Charge  or  incumbrance)  not  a  revocation.  •  , 
47  k  48.  Conveyance  altering  estate  devised,  when  a  revocation. 

49.  After-born  child,  if  unprovided  for,  to  have  portion  of  estate.  * 

50.  Devisee  or  legatee  may  witness  will,  but  devise  to  him  void.  J 

51.  When  share  of  the  estate  to  be  saved  to  such  witness.  » 

52.  Legatee  dying  before  testator,  devise  not  to  lapse.  > 

53.  When  the  cancelling  of  a  second  will  is  not  to  revive  first  wUL  ,   * 

54.  Will  proved  and  recorded,  to  be  returned. 

55.  After  proof  of  will,  devisee,  Ac.,  may  appeal. 

56.  Party  appealing  to  execute  a  bond. 

5T.  Circuit  judge  may  reverse  decision,  or  direct  issue.  • 

58.  Issue  how  to  be  made  up  and  tried;  new  trial  thereon. 

59  k  60.  Effect  of  the  determination  upon  such  issue. 

61  k  62.  Costs  by  whom  to  be  paid. 

63s.  Proof  by  non-resident  witnesses.  <    , 

64*.  Proceedings  thereon. 

65*.  Proofs  to  be  recorded. 

66*.  Becord  when  evidence. 

61*.  Provisions  extended  to  wills  of  personal 

68*.  Proof  of  foreign  wills. 

69*.  Wills  by  persons  not  citizens. 

63*.  Chancery  may  take  proof  of  wills  lost  or  destroyed. 

64*.  Decree  establishing  such  will,  to  be  recorded. 

65*.  Court  pending  suit  concerning  last  will,  may  restrain  administrators,  ko. 

66*.  Extent  of  three  last  sections. 

67*.  Proof  required  in  respect  to  lost  wills. 

68*.  Provisions  to  apply  to  former  as  well  as  future  wills. 

69*.  Provisions  as  to  revocations,  to  what  wills  to  apply. 

70.  Execution  or  construction  of  prior  wills  not  affected  by  this  Title. 

71.  Term  "will"  to  include  codicils. 

5  40.  Every  last  will  and  testament  of  real  or  personal  J™Jj  *£ 
property,  or  both,  shall  be  executed  and  attested  in  the  fol-  cuted."*" 
lowing  manner: 

i.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will : 

s.  Such  subscription  shall  be  made  by  the  testator,  in  the 
presence  of  each  of  the  attesting  witnesses,  or  shall  be  acknow- 
ledged by  him,  to  have  been  so  made,  to  each  of  the  attesting 
witnesses:  l 

3.  The  testator,  at  the  time  of  making  such  subscription,  or 
at  the  time  of  acknowledging  the  same,  shall  declare  the 
instrument  so  subscribed,  to  be  his  last  will  and  testament* 
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4.  There  shall  be  at  least  two  attesting  witnesses,  each  of 
whom  shall  sign  his  name  as  a  witness,  at  the  end  of  the  will, 
at  the  request  of  the  testator. 

IR.L.,364;  23N.Y.,9;  22N.Y..376;  11N.T.,  223;  9  N.  Y.f  371; 
6  N.  Y.,  120;  4  N.Y.,  146;  21  B.f  657;  22  B.,  670;  20  B.,  243;  19 
B.,  448;  15  B.,  305;  13  B.f  24;  11  B.,  126  ;  10  B„  609;  3  B„  327 ; 
2  B.,  203,  393;  1  B.,  530;  3  B.  Ch.,  163;  1  DM  36;  26  W.f  331 ;  4 
W,  168;  10  Pal.,  91;  8  Pat,  448;  1  8.  Ch.,  235;  4  S.  S.O,  10;  3 
a  S.  C,  82 ;  3  Brad.,  35,  322,  227,  385 ;  2  Brad.,  163 ;  L  Brad,  352 ; 
38  B.,  151 ;  37  B.,  340. 

[64]        §  41.  The  witnesses  to  any  will,  shall  write  opposite  to  their 
witness  names  their  respective  places  of  residence ;  and  every  person 
their*Susea  who  shall  sign  the  testator's  name  to  any  will  by  his  direction, 
don^'&c.  shall  write  his  own  name  as  a  witness  to  the  will.    Whoever 
shall  neglect  to  comply  with  either  of  these  provisions,  shall 
forfeit  fifty  dollars,  to  be  recovered  by  any  person  interested 
in  the  property  devised  or  bequeathed,  who  will  sue  for  the 
same.    Such  omission  shall  not  affect  the  validity  of  any  will ; 
nor  shall  any  person  liable  to  the  penalty  aforesaid,  be 
excused  or  incapacitated  on  that  account,  from  testifying 
respecting  the  execution  of  such  will. 
wiitaTlow      S  42.  No  will  in  writing,  except  in  the  cases  herein  after 
tobl're-0*  mentioned,  nor  any  part  thereof,  shall  be  revoked,  or  altered, 
cu<£ife!u  otherwise  than  by  some  other  will  in  writing,  or  some  other 
writing  of  the  testator,  declaring  such  revocation  or  altera- 
tion, and  executed  with  the  same  formalities  with  which  the 
will  itself  was  required  by  law  to  be  executed ;  or  unless  such 
will  be  burnt,  torn,  cancelled,  obliterated  or  destroyed,  with 
the  intent  and  for  the  purpose  of  revoking  the  same,  by  the 
testator  himself,  or  by  another  person  in  his  presence,  by  his 
direction  and  consent ;  and  when  so  done  by  another  person, 
the  direction  and  cousent  of  the  testator,  and  the  fact  of  such 
injury  or  destruction,  shall  be  proved  by  at  least  two  witnesses. 

1  R.  L,  365,  §  3;  16  N.T.,  9;  11  N.  Y.,  157;  26  B.,  74;  10  BM  21;  9 
B.,  534;  4  B.,  31 ;  4  Ab.,  320;  18.  Oh.,  334;  3  Du.,  477;  4  Brad., 
334;  3  Brad.,  35,  92;  2  Brad.,  210,  281;  1  Brad.,  114*  436,  476;  35 
N.  Y„  654;  34  N.  Y.,  201 ;  45  B.,  438. 

wiu,  when  §  43.  If,  after  \he  making  of  any  will,  disposing  of  the  whole 
m!rri!£eh7  estate  of  the  testator,  such  testator  shall  marry,  and  have  issue 
S?  USE?  of  such  marriage,  born  either  in  his  life-time  or  after  his  death, 
and  the  wife  or  the  issue  of  such  marriage  shall  be  living  at 
the  death  of  the  testator,  such  will  shall  be  deemed  revoked, 
unless  provision  shall  have  been  made  for  such  issue  by  some 
settlement,  or  unless  such  issue  shall  be  provided  for  in  the 
will,  or  in  such  way  mentioned  therein,  as  to  show  an  inten- 
tion not  to  make  such  provision ;  and  no  other  evidence  to 
rebut  the  presumption  of  such  revocation,  shall  be  received. 

16  N.  Y.,  9:  1  D.,  27 ;  7  Pai,  97;  26  N.  Y.,  9. 

T^ied      $  44*  A.  wi11  executed  by  an  unmarried  woman,  shall  be 
woman,     deemed  revoked  by  her  subsequent  marriage. 

4  J.  C.  R.,  507. 

M*t.      S  45.  A  bond,  agreement,  or  covenant,  made  for  a  valuable 

groj2rt?y   consideration,  by  a  testator,  to  convey  any  property  devised 

ed, not  or  bequeathed  in  any  will  previously  made,  shall  not  be  deemed 
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a  revocation  of  such  previous  devise  or  bequest,  either  at  law  ai^££ 
or  in  equity;  but  such  property  shall  pass  by  the  devise  or  "on,  *c. 
bequest,  subject  to  the  same  remedies  on  such  bond,  agree- 
ment, or  covenant,  for  a  specific  performance  or  otherwise, 
against  the  devisees  or  legatees,  as  might  be  had  by  law  against 
the  heirs  of  the  testator,  or  his  next  of  kin,  if  the  same  had 
descended  to  them.  / 

1CN.  Y.,9;  7Pai.,184. 

<5  46.  A  charge,  or  incumbrance,  upon  any  real  or  personal  ei^ge  or 
estate,  for  the  purpose  of  securing  the  payment  of  money,  or  i5*S5>not 
the  performance  of  any  covenant,  shall  not  be  deemed  a  revo-  are*j£*ion 
cation  of  any  will  relating  to  the  same  estate,  previously  . 
executed;  but  the  devises  and  legacies  therein  contained, 
shall  pass  and  take  effect,  subject  to  such  charge  or  incum- 
brance. 

16  N.  T.f  9;  26  B.,  418 

5  47.  A  conveyance,  settlement,  deed,  or  other  act  of  a  tes-  JJXTk. 
tator,  by  which  his  estate  or  interest  in  property,  previously  when  to  be 
devised  or  bequeathed  by  him,  shall  be  altered,  but  not  wholly  re^tion. 
divested,  shall  not  be  deemed  a  revocation  of  the  devise  or  be- 
quest of  such  property ;  but  such  devise  or  bequest  shall  pass 
to  the  devisee  or  legatee,  the  actual  estate  or  interest  of  the 
testator,  which  would  otherwise  descend  to  his  hen's,  or  pass 
to  his  next  of  kin ;  unless  in  the  instrument  by  which  such 
alteration  is  made,  the  intention  is  declared,  that  it  shall 
operate  as  a  revocation  of  such  previous  devise  or  bequest. 

16  B.,  572;  9  B.,  50;  1  Pal,  100. 

§  48.  But  if  the  provisions  of  the  instrument  by  which  such  **>- 
alteration  is  made,  are  wholly  inconsistent  with  the  terms  and 
nature  of  such  previous  devise  or  bequest,  such  instrument 
shall  operate  as  a  revocation  thereof,  unless  such  provisions 
depend  on  a  condition  or  contingency,  and  such  condition  be 
not  performed,  or  such  contingency  do  not  happen. 

26  B.,  418;  16  B.,  572;  2  Brad.,  413. 

g  49.  Whenever  a  testata»»shall  have  a  child  born  after  the  ^{fjft^. 
making  of  his  will,  either  in. his  life-time  or  after  his  death,  proWded1111' 
and  shall  die,  leaving  such  child,  so  after  born,  unprovided  for  pwt&a1?" 
by  any  settlement,  and  neither  provided  for,  nor  in  any  way  esUte* 
mentioned  in  his  will,  every  such  child  shall  succeed  to  the 
same  portion  of  the  father's  real  and  personal  estate,  as  would 
have  descended  or  been  distributed  to  such  child,  if  the  father 
had  died  intestate,  and  shall  be  entitled  to  recover  the  same 
portion  from  the  devisees  and  legatees,  in  proportion  to,  and 
ont  of  the  parts  devised  and  bequeathed  to  them,  by  such 
wilL 

2B.,  248;  6  Pai.,  690. 

IWntia.  ftp 

$  50.  If  any  person  shall  be  a  subscribing  witness  to  the  legatee  m»y 
execution  of  any  will,  wherein  any  beneficial  devise,  legacy,  SduIbSt de- 
interest  or  appointment  of  any  real  or  personal  estate,  shall  Jow.tohim 
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fm*L  be  made  to  such  witness,  and  such  will  cannot  be  proved 
without  the  testimony  of  such  witness,  the  said  devise,  legacy, 
interest,  or  appointment,  shall  be  void,  so  far  only  as  concerns 
such  witness,  or  any  churning  under  him ;  and  such  person 
shall  be  a  competent  witness,  and  compellable  to  testify  re- 
specting the  execution  of  the  said  will,  in  like  manner  as  if 
no  such  devise  or  bequest  had  been  made. 

1R.L,  367,  §  12;  13  N.  Y.,  03;  5  N.  T.,  128;  20  B.,  243;  3  B.,  4H- 
4  J.  Rn  312;  41  Bn  327. 

when  share     §  51.  But  if  such  witness  would  have  been  entitled  to  aiiy 
&  be*££d  share  of  the  testator's  estate  in  case  the  will  was  not  estab- 
UeJT11  wlt*  lished,  then  so  much  of  the  share  that  would  have  descended, 
or  have  been  distributed  to  such  witness,  shall  be  saved  to 
him,  as  will  not  exceed  the  value  of  the  devise  or  bequest 
[M)      made  to  him  in  the  will,  and  he  shall  recover  the  same  of  the 
devisees  or  legatees  named  in  the  will,  in  proportion  to,  and 
out  of,  the  parts  devised  and  bequeathed  to  them. 
Dejite  in       $  52.  Whenever  any  estate,  real  or  personal,  shall  be  de- 
^"nctto  vised  or  bequeathed  to  a  child  or  other  descendant  of  the 
testator,  and  such  legatee  or  devisee  shall  die  during  the  life- 
time of  the  testator,  leaving  a  child  or  other  descendant  who 
shall  survive  such  testator,  such  devise  or  legacy  shall  not 
lapse,  but  the  property  so  devised  or  bequeathed  shall  vest  in 
the  surviving  child  or  other  descendant  of  the  legatee  or  de- 
visee, as  if  such  legatee  or  devisee  had  survived  the  testator 
and  had  died  intestate. 

22  B.,  195 ;  19  B.,  498;  4  H.,  139;  1  Brad.,  314;  30  N-  T.  393. 

canceiiine  §  53.  If,  after  the  making  of  any  will,  the  testator  shall 
JrtiTSt©  duly  make  and  execute  a  second  will,  the  destruction,  cancel- 
ZS&&  Mng  or  revocation  of  such  second  will,  shall  not  revive  the 
first  will,  unless  it  appear  by  the  terms  of  such  revocation, 
that  it  was  his  intention  to  revive  and  give  effect  to  his  first 
will ;  or  unless  after  such  destruction,  cancelling,  or  revoca- 
tion, he  shall  duly  republish  his  first  will. 

26  B.f  76. 

wnie,when      $  54.  All  wills,  whenever  proved  according  to  law,  except 
tonedTwd  such  as  are  required  to  be  deposited,  shall,  after  being  recoid- 
townom.    e^>  i^  returned  upon  demand,  to  the  person  who  delivered 
the  same;  or  in  case  of  his  death,  insanity,  or  removal  from 
the  state,  to  any  devisee  named  in  such  will,  or  to  the  heirs  or 
assigns  of  such  devisee ;  or  if  the  same  relate  to  personal 
estate  only,  to  any  acting  executor  of  such  will,  or  adminis- 
trator with  the  will  annexed,  or  to  a  legatee  named  therein, 
▲ppeai  §  55.  After  any  will  of  real  or  personal  estate,  or  of  botfi, 

JSJtodE"  shall  have  been  proved  before  a  surrogate,  any  devisee  or  leg- 
cuit  judge.  atee  named  therein,  or  any  heir  or  next  of  kin  to  the  testator, 
may,  within  three  months  thereafter,  appeal  to  the  circuit 
judge  of  the  circuit,  from  the  decision  of  the  surrogate,  either 
admitting  such  will  to  record,  or  probate,  or  refusing  the 
same :  and  upon  such  appeal  being  filed  with  the  surrogate 


r  Bigitizedby  Vj( 


chap.  yi.j  WILLS  AND  TESTAMENTS.  67 

it  shall  stay  the  recording  op  the  probate  of  such  will,  until  it    Att  *■ 
be  determined. 

26  B.,  417 ;  22  B.,  83 ;  12  B.,  325 ;  10  PaL,  100. 

$  56.  The  party  filing  such  appeal,  shall,  at  the  same  time,  p*rt7*p- 
execute  and  file  with  the  surrogate,  a  bond  in  the  penalty  of  SScuS  1° 
one  hundred  dollars,  to  the  people  of  this  state,  with  such 
soreties  as  the  surrogate  shall  approve,  conditioned  for  the 
diligent  prosecution  of  such  appeal,  and  for  the  payment  of 
such  costs  as  shall  be  taxed  against  him,  in  the  event  of  his 
failure  to  obtain  a  reversal  of  the  decision  so  appealed  from. 
No  appeal  shall  be  deemed  valid,  until  such  bond  be  filed. 

Laws  of  1830,  cfa.  320,  g  15 ;  1  Pai.,  50. 


bond. 


S  57.  If  it  appear  to  the  circuit  judge  that  the  decision  of  Power  or 
the  surrogate  was  erroneous,  he  may,  by  order,  reverse  such  $S?« 
decision ;  and  if  such  reversal  be  founded  upon  a  question  of  appeaL 
fact,  shall  direct  a  feigned  issue  to  be  made  up,  to  try  the 


shall  direct  the  same  to  be  tried  at  the  next  circuit  court,  to     tan 
be  held  in  the  county  where  the  surrogate's  decision  was  made. 

16  How.  P.  R.,  301 ;  11  B.,  661 ;  2  Brad.,  325;  26  N.  T.  444> 

$  58.  Such  issue  shall  be  made  up  and  tried  in  the  same  ^?JJ£L 
manner  as  issues  awarded  by  the  court  of  chancery;  but  a  %  and  tried 
new  trial  of  such  issue  may  be  granted  by  the  supreme  court, 
in  the  same  manner  as  if  it  had  been  formed  in  a  suit,  origi- 
nally commenced  in  such  court. 

S  59.  The  final  determination  of  such  issue,  shall  be  con-  f1**^^ 
elusive  as  to  the  facts  therein  controverted,  in  respect  to  wills  uon  bSd11* 
of  personal  estate  only,  upon  the  parties  to  the  proceedings :  BK."1* 
if  such  determination  be  in  favor  of  the  validity  of  such  will, 
either  of  real  or  personal  estate,  or  in  favor  of  the  sufficiency 
of  the  proof  thereof,  the  surrogate,  to  whom  such  determina- 
tion shall  be  certified,  shall  record  such  will,  or  admit  the  same 
to  probate,  as  the  case  may  be. 

§  60.  If  such  determination  be  against  the  validity  of  such  a. 
will,  or  against  the  competency  of  the  proof  thereof,  the  sur- 
rogate shall  annul  and  revoke  the  record  or  probate  thereof, 
if  any  shall  have  been  made. 

S  61.  The  costs  and  expenses  of  making  up  an  issue,  and  Sgjjjjjf^ 
of  the  trial  thereon,  and  all  subsequent  costs  thereon,  shall  be  *&*«. 
paid  by  the  party  appealing,  in  case  of  his  failure  to  impeach 
the  validity  or  execution  of  the  will.  Such  costs  and  expenses 
may  be  collected  in  a  suit  upon  the  bond  herein  directed  to  be 
given,  which  shall  be  prosecuted  for  that  purpose  whenever 
directed  by  the  surrogate. 

22  R,  83. 

5  62.  If  the  appellant  succeed  in  impeaching  the  validity  *»» 
or  execution  of  the  will,  the  party  who  shall  have  maintained 
such  validity  or  execution,  may  be  required,  by  the  surrogate, 
to  pay  the  costs  and  expenses  of  the  proceedings,  either  per- 
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mu  h    aonally  or  out  of  the  property  of  the  deceased ;  and  such 

payment  may  be  enforced  by  process  of  attachment, 
proof  or  §  63*.  A  will  duly  executed  according  to  the  laws  of  this 
JKdZi?on"  state,  where  the  witnesses  to  the  same  reside  without  the 
jurisdiction  of  this  state;  or  a  duly  exemplified  or  authenti- 
cated copy  thereof,  when  the  original  will  is  in  the  possession 
of  a  court  or  tribunal  of  justice  in  another  country  or  state 
whence  the  same  cannot-  be  obtained,  may  be  proved  in  the 
court  of  chancery,  upon  a  commission  to  be  issued  for  that 
purpose,  on  application  to  the  chancellor. 

GPai.,  184;  2  Pai.,  214,429. 

Sections  63»  to  69*  were  inserted  by  Laws  of  1830,  ch.  320,  §  16. 

§  64*.  Such  commission  may  be  issued  upon  the  petition  or 
{Sam*,      bill  of  any  person  interested  in  the  establishment  of  the  said 
will :  and  such  notice  shall  be  given  to  the  parties  interested 
to  oppose  the  validity  thereof  as  the  chancellor  shall  direct ; 
or  such  notice  may  be  dispensed  with,  where  from  the  circum- 
stances of  the  case,  it  shall  be  deemed  unnecessary, 
prooft  tobe     g  65*.  If  the  facts  necessary  to  establish  the  validity  of  the 
""     said  will  shall  appear  on  the  proof  so  taken,  the  chancellor 
shall  direct  the  said  will  or  copy,  and  the  proofs  or  examina- 
tions, to  be  recorded  in  the  office  of  the  register  of  that  court. 
g  66*.  Every  will  or  copy  so  proved  shall  have  a  certificate 
SdSuice.     of  such  proof  endorsed  thereon,  signed  by  the  register,  and 
attested  by  the  seal  of  the  court  of  chancery,  and  may  then 
be  read  in  evidence  without  further  proof  thereof;  and  every 
record  so  made,  or  an  exemplification  thereof,  shall  be  received 
in  evidence,  and  shall  be  as  effectual,  in  all  cases,  as  the  origi- 
nal will  would  be  if  produced  and  proved,  and  may,  in  like 
manner,  be  repelled  by  contrary  proof. 
towS£or       $  ®^*"  ^e  P10^8*0^  contained  in  the  preceding  four  sec- 
penonai?     tions  shall  extend  to  wills  of  personal  as  well  as  of  real  pro- 
perty, and  to  wills  already  executed  as  well  as  to  such  as  shall 
be  hereafter  executed :  and  where  there  shall  be  assets  of  the 
testator  within  this  state,  and  due  notice  shall  have  been  given 
to  the  parties  interested  to  oppose  the  will,  the  chancellor  may, 
by  decree,  establish  the  same  as  a  will  of  personal  estate  ; 
and  in  such  case,  shall  transmit  such  decree  to  be  recorded  in 
the  office  of  the  surrog&te  having  jurisdiction,  with  directions 
to  such  surrogate  to  issue  letters  testamentary  or  of  adminis- 
tration with  the  will  annexed  thereon,  in  the  same  manner  as 
upon  wills  duly  proved  before  him. 

26  N.  T.,  433 ;  45  B.f  438;  35  B.,  117. 

gEg*  §  68*.  Wills  of  personal  estate,  duly  executed,  by  persons 
JSJSo2Il  ^dtog  oufc  of  this  state,  accordiug  to  the  laws  of  the  state 
or  country  in  which  the  same  were  made,  may  be  proved 
under  a  commission  to  be  issued  by  the  chancellor :  and  when, 
so  proved,  may  be  established  and  transmitted  to  the  surro- 
gate having  jurisdiction,  as  provided  in  the  last  preceding 
section :  and  where  a  will  so  executed  shall  havg  been  duly- 
admitted  to  probate,  in  such  state  or  country,  letters  testa- 
mentary or  of  administration,  with  the  will  annexed,  may 
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"     ■       ■ 
also  be  issued  thereon,  by  the  surrogate  having  jurisdiction,    AWt  * 
npon  the  production  of  a  duly  exemplified  or  authenticated 
copy  of  such  will,  under  the  seal  of  the  court  in  which  the 
same  shall  have  been  proved. 

2  Brad.,  105,  169;  1  Brad.,  10. 

5  69*.  But  no  will  of  personal  estate,  made  out  of  this  state,  *%$£ 
by  a  person  not  being  a  citizen  of  this  state,  shall  be  admitted  pe«on»  not 
to  probate  under  either  of  the  preceding  provisions,  unless  clti*eCB* 
such  will  shall  have  been  executed  according  to  the  laws  of 
the  state  or  country  in  which  the  same  was  made. 

8  Pai.,  625 ;  2  Brad.,  169;  42  B.,  279. 

S  63*.  Whenever  any  will  of  real  or  personal  estate  shall  be  % ^{J^. 
lost  or  destroyed,  by  accident  or  design,  the  court  of  chancery  «*• 
shall  have  the  same  power  to  take  proof  of  the  execution  and 
validity  of  such  will,  and  to  establish  the  same,  as  in  the  case 
of  lost  deeds. 

1  S.  Ch.,  233 ;  26  B.,  253;  6  PaL,  184;  2  Brad.,  281;  35  N.  Tn  654;  36  B^  95. 

§64b.  Upon  such  will  being  established  by  the  decree  of  a  J^SSST 
competent  court,  such  decree  shall  be  recorded  by  the  surro-  £*£*££ 
gate,  before  whom  the  will  might  have  been  proved,  if  not  lost  ed,  *c 
or  destroyed,  and  letters  testamentary,  or  of  administration, 
with  the  will  annexed,  shall  be  issued  thereon  by  him,  in  the 
same  manner  as  upon  wills  duly  proved  before  him. 

5N.Y.,  311. 

§  65b.  If  before,  or  during  the  pendency  of,  an  application  j£  <*»* 
to  prove  a  lost  or  destroyed  will,  letters  of  administration  be  52^- 
granted  on  the  estate  of  the  testator,  or  letters  testamentary  £»■!*£" 
of  any  previous  will  of  the  testator  be  granted,  the  court,  to      tesj 
which  such  application  shall  be  made,  shall  have  authority 
to  restrain  the  administrators  or  executors  so  appointed,  from 
any  acts  or  proceedings,  which  it  may  judge  would  be  injuri-  • 
ous  to  the  legatees  or  devisees  claiming  under  such  lost  or 
destroyed  will. 

2  Brad,  334. 

g  6Gb.  The  three  last  sections  shall  extend  to  wills  of  real  n»- 
and  personal  property  already  executed. 

5  N.  Y.,  312. 

5  67b.  Kb  will  of  any  testator  who  shall  die  after  this  Chap-  gy*jf 
ter  shall  take  effect  as  a  law,  shall  be  allowed  to  be  proved  as  *■  jrwure 
a  lost  or  destroyed  will,  unless  the  same  shall  be  proved  to  """" 
have  been  in  existence  at  the  time  of  the  death  of  the  testa- 
tor ;  or  be  shown  to  have  been  fraudulently  destroyed,  in  the 
life  time  of  the  testator ;  nor  unless  its  provisions  shall  be 
clearly  and  distinctly  proved,  by  at  least  two  credible  wit- 
nesses, a  correct  copy  or  draft  being  deemed  equivalent  to  one 
witness. 

10  N.  Y.f  278 ;  10  W.,  44;  2  Brad.,  334;  35  N.  Y.,  654.  # 

§G8b.  The  provisions  of  this  Title,  in  relation  to  the  proof  ^fgjgjjf* 
and  probate  of  wills  hereafter  to  be  had,  and  the  jurisdiction  piadsioni. 
of  the  surrogate,  and  his  proceedings  thereon,  shall  apply  m 
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well  to  wills  made  previous,  as  to  those  made  subsequent,  to 
the  time,  when  this  Chapter  shall  take  effect. 

20  N.  Y.t  120 ;  5  N.  Yn  312 ;  18  How.  P.  R.,  208. 

ptojwjm      S  *>9b.  The  provisions  of  this  Title,  in  relation  to  the  revo- 
StionT0"  cation  of  wills,  shall  apply  to  all  wills  made  by  any  testator, 

who  shall  be  living,  at  the  expiration  of  one  year,  from  the 

time  this  Chapter  shall  take  effect 

5N.  Y.,  312;  8  Pai.,  446. 

™t  tf!*ri.  S  70-  T^e  provisions  of  this  Title  shall  not  be  construed  to 
impair  the  validity  of  the  execution  of  any  will  made  before 
this  Chapter  shall  take  effect,  or  to  affect  the  construction  of 
any  such  will. 

5  N.  Y.,  312 ;  8  Pal,  304 ;  4  H.,  139 ;  11  B.,  332 ;  41  B.}  392. 

to  toS'odis      S  7L  The  term  "  will»"  M  used  in  this  Chapter,  shall  in- 
codicils,     elude  all  codicils,  as  well  as  wills. 

1  B.  L.,  368,  §  20 ;  6  N.Y.,  120;  6  N.Y.,  128:  3  S.&0.,  82;  3  Brad., 
48 ;  1  Brad.,  252,  291 ;  41  B.,  392. 

See  Laws  of  1837,  ch.  460;  1840,  ch.  384;  1841,  ch.  129;  1830,  ch. 
320.    Post,  vol.  4,  pp.  486,  501. 

TITLE  II. 

OF    (IBAOTDTG    LETTERS    TESTAMENTABY    AM)    OF    ADMIOTS- 

TRATION. 

Abt.  1.  —  Of  granting  letters  testamentary. 

Art.  2.  —  Of  granting  letters  of  administration  with  the  will  annexed,  and  in 
cases  of  intestacy. 

Abt.  3.  —  General  provisions  relating  to  letters  testamentary  and  of  administra- 
tion ;  miscellaneous  provisions  respecting  the  duties  of  surrogates, 
and  the  recording  of  wills  and  letters. 

ARTICLE    FIRST. 

OF  GRAFTING  LETTERS  TESTAMENTABY. 

Sec.  1.  Will  being  proved,  surrogate  to  issue  letters  to  executors. 
2.  (Repealed.) 

£49]  3.  Who  incompetent  to  serve  as  executors;  proceedings  if  all  incompetent 

4  Married  woman  entitled  to  letters,  if  husband  consent 

5.  After  disability  removed,  supplementary  letters  to  be  issued. 

6.  If  creditor,  Ac.  object  to  exec\ttor,  surrogate  may  require  bond. 
Y.  Bond  to  be  given  by  non-resident  executor. 

8.  Executor  may  renounce  by  instrument  in  writing. 

9.  Person  named  as  executor,  when  to  be  summoned  to  appear. 

10.  How  such  summons  is  to  be  served. 

11.  Surrogate  may  allow  further  time  to  appear  and  qualify. 

12.  When  such  person  deemed  to  have  renounced. 

13.  Before  letters  issue,  executor  to  take  an  oath. 

14.  When  letters  to  be  granted  with  the  will  annexed. 

15.  Executors  named  in  will,  but  not  in  letters,  superseded  till  they  qualify. 

16.  Before  letters,  executor  not  to  interfere,  except  to  pay  funeral  charges!  Ac. 

17.  Executor  of  executor  not  to  administer. 

18*  If  complaint  be  made  against  executor,  surrogate  to  inquire. 

19.  Citation  to  person  complained  of,  how  to  be  served. 

20.  Proceedings  upon  citation,  when  executor  may  be  required  to  give  bond. 

21.  Executor  when  to  be  superseded;  new  letters  when  to  be  granted. 

22.  Where  letters  with  the  will  annexed  are  granted,  will  to  be  observed. 
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§  1.  When  any  will  of  personal  estate  shall  have  been  duly  ^^JJfii. 
admitted  to  probate,  the  surrogate  who  took  such  proof,  shall  £jj£be 
issue  letters  testamentary  thereon,  to  the  persons  named 
therein  as  executors,  who  are  competent  by  law,  to  serve  as 
such,  and  who  shall  appear  and  qualify. 

1  R.  1^445,  §3;  2  Brad.,  32. 

Sec.  2  repealed  by  Laws  of  1837,  ch.  460,  §  71.      Post,  vol.  4f  p.  499. 

§  3.  No  person  shall  be  deemed  competent  to  serve  as  an  Pertoniin- 
executor,  who,  at  the  time  the  will  is  proved,  shall  be,  SmSim 

i.  Incapable  in  law  of  making  a  contract,  (except  married  •""■to"* 
women :) 

2.  Under  the  age  of  twenty-one  years: 

3.  An  alien  not  being  an  inhabitant  of  this  state : 

4.  Who  shall  have  been  convicted  of  an  infamous  crime : 

5.  Who  upon  proof  shall  be  adjudged  incompetent  by  the 
surrogate  to  execute  the  duties  of  such  trust,  by  reason  of 
drunkenness,  improvidence,  or  want  of  understanding. 

If  any  such  person  be  named  as  the  sole  executor  in  any 
will,  or  if  all  the  persons  named  therein  as  executors,  be 
incompetent,  letters  of  administration,  with  the  will  annexed 
shall  be  issued,  as  hereinafter  provided,  in  the  case  of  all  the 
executors  renouncing. 

Laws  of  1830,  ch.  320,  §  17 ;  14  N.  Y.,  449;  14  B.,  660;  43  B„  418. 

5  4.  No  married  woman  shall  be  entitled  to  letters  testa-  JJJf^gJJ" 
mentary,  unless  her  husband  consent  thereto,  by  a  writing  to  STtitiedto 
be  filed  with  the  surrogate ;  and  by  giving  such  consent  he  lettJ5i] 
shall  be  deemed  responsible  for  her  acts  jointly  with  her. 

8  Pal,  39;  39  Bn  485. 

5  5.  If  the  disability  of  a  person  under  age,  or  being  an  SSyfiffiS" 
alien,  or  a  married  woman,  named  as  executor  in  any  will,  jjj^10*6 
shall  be  removed,  before  the  execution  of  such  will  is  com- 
pleted, such  person  shall  be  entitled  on  application,  to  supple- 
mentary letters  testamentary,  to  be  issued  in  the  same  manner 
as  the  original  letters,  and  shall  thereupon  be  authorised  to 
join,  in  the  execution  of  such  will,  with  the  persons  previously 
appointed. 

9  B..  446 ;  4  B.,  242. 

5  6.  If  objections  be  made  by  any  creditor  of  the  testator,  Jk^SJg* 
or  any  legatee,  relative,  or  other  person  interested  in  his  estate  to  motor, 
against  granting  letters  testamentary,  to  one  or  more  of  the  K^SS]** 
persons  named  in  the  will  as  executors,  the  surrogate  shall  55*5^ 
inquire  into  such  objections ;  and  if  it  appear  that  the  circum- 
stances of  any  person  named  as  such  executor,  are  such,  that 
in  the  opinion  of  the  surrogate  they  would  not  afford  adequate 
security  to  the  creditors,  legatees  and  relatives  of  the  deceased, 
for  the  due  administration  of  the  estate,  he  may  refuse  letters 
testamentary  to  any  such  person,  until  he  shaft  give  the  like 
bond  as  is  required  by  law,  of  administrators  in  case  of 
intestacy. 

4PaL.303;  41  B,  69. 
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TITLE  1 
Non-resi- 
dent execu- 
tor to  giro 
bond. 

Executor 
may  re- 
nounce. 


Summons 
to  person 
named  as 
executor. 
Ac. 


How  served 


171] 
Surrogate 
may  allow 
farther  time 


When  exe- 
cutor 
deemed  to 
have  re- 
nounced. 


Executor  to 
take  oath. 


When  let- 
ters to  be 
granted 


§  7.  If  any  person  applying  for  letters  testamentary,  shall 
be  a  non-resident  of  the  state,  such  letters  shall  not  be  granted 
until  the  applicant  shall  give  the  like  bond. 

g  8.  Any  person  named  as  executor  in  a  will,  may  renounce 
such  appointment,  by  an  instrument  in  writing  under  his 
hand,  attested  by  two  witnesses,  and  on  the  same  being 
proved  to  the  satisfaction  of  the  surrogate,  who  took  proof 
of  the  will,  it  shall  be  filed  and  recorded  by  him. 

1R.L.,  449,  §16;  3  Pal,  420.  . 

g  9.  If  any  person  named  as  executor,  shall  not  appear  to 
qualify,  and  take  upon  himself  the  execution  of  a  will,  within 
thirty  days  after  the  same  was  proved,  and  shall  not  have 
renounced,  the  surrogate  shall,  on  application  of  any  other 
executor,  or  of  the  widow,  or  any  of  the  next  of  kin,  or  any 
legatee,  or  creditor  of  the  testator,  issue  a  summons  directed 
to  such  executor,  requiring  him  to  appear  and  qualify,  within 
a  certain  time  therein  to  be  limited,  or  that,  in  default 
thereof,  he  will  be  deemed  to  have  renounced  the  said 
appointment. 

g  10.  If  the  person  to  whom  such  summons  is  directed, 
reside  within  this  state,  it  shall  be  served  personally  on  him, 
at  least  fourteen  days  before  the  time  limited  therein  for  him 
to  appear.  And  if  he  reside,  or  be,  out  of  the  state,  or  his 
residence  be  unknown,  such  summons  may  be  served  by 
publishing  it  in  the  state  paper,  for  at  least  six  weeks  before 
the  time  therein  specified  for  such  person  to  appear. 

g  11.  In  case  sickness,  or  other  accident,  or  any  reasonable 
cause,  exist,  to  prevent  the  attendance  of  such  person,  upon 
the  same  being  proved  to  the  surrogate,  he  may,  in  his  dis- 
cretion, allow  a  further  time  for  such  person  to  appear  and 
qualify. 

g  12.  If  any  person,  so  notified,  shall  not  appear,  accord- 
ing to  the  tenor  of  such  summons,  or  within  the  time  allowed 
by  the  order  of  the  surrogate,  and  qualify  as  an  executor,  by 
taking  an  oath  and  giving  a  bond,  if  one  shall  have  been 
required,  he  shall  be  deemed  to  have  renounced  the  appoint- 
ment of  executor,  and  the  surrogate  shall  thereupon  enter  an 
order,  reciting  the  said  summons,  the  proof  the  service  thereof, 
and  such  subsequent  order,  allowing  time,  if  any  was  made, 
and  the  neglect  of  such  person  to  appear  and  qualify,  and 
declaring  and  decreeing,  that  such  person  has  renounced  his 
appointment  as  such  executor. 

g  13.  Before  any  letters  testamentary  shall  issue  to  any 
executor,  he  shall  take  and  subscribe  an  oath  or  affirmation 
before  the  surrogate,  or  in  case  of  sickness,  or  other  inability 
to  attend  the  surrogate,  before  any  officer  authorised  to  admin- 
ister oaths,  that  he  will  faithfully  and  honestly  discharge  the 
duties  of  an  executor ;  which  oath  shall  be  filed  in  the  office 
of  the  surrogate. 

g  14.  If  all  the  persons  named  in  a  will  as  executors,  shall 
renounce,  or  after  summons  issued  and  served  as  aforesaid, 
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shall  neglect  to  qualify,  or  shall  be  legally  incompetent,  then  wi^eL 
letters  testamentary  shall  issue,  and  administration  with  the  ^©STand 
will  annexed  be  granted,  as  if  no  executors  were  named  in  to  whom, 
such  will,  to  the  residuary  legatees,  or  some  or  one  of  them, 
if  there  be  any ;  if  there  be  none  that  will  accept,  then  to 
any  principal  or  specific  legatee,  if  there  be  any ;  if  there  be 
none  that  will  accept,  then  to  the  widow  and  next  of  kin  of 
the  testator,  or  to  any  creditor  of  the  testator,  in  the  same 
manner,  and  under  the  like  regulations  and  restrictions,  as 
i      letters  of  administration,  in  case  of  intestacy. 

|  4  J.  C.  RM  650;  2  Brad.,  22;  43  B.,  418. 

5 15.  Every  person  named  in  a  will  as  executor,  and  not  JgSlK 
named  as  such  in  the  letters  testamentary,  or  in  letters  of  SiietuSe 
administration  with  the  will  annexed,  shall  be  deemed  to  be  notto*ct 
superseded  thereby,  Wd  shall  have  no  power  or  authority 
whatever,  as  such  executor,  until  he  shall  appear  and  qualify. 

19  N.  Y.,  455;  14  B.f  379;  3  B.  Ch.,  U;  3  Pal.,  420;  1  llow.  P.  R., 
182;  1  How.  P.  R.,  207;  27  How.  P.  B,  602. 

5 16.  INo  executor  named  in  a  will,  shall,  before  letters  JJgj* 
testamentary  are  granted,  have  any  power  to  dispose  of  any  before  let 
part  of  the  estate  of  the  testator,  except  to  pay  funeral  charges,    n' 
nor  to  interfere  with  such  estate  in  any  manner,  farther  than 
is  necessary  for  its  preservation. 

21  B.  316;  16  W.,  679;  1  How.  P.  R.,  207 ;  3  H.,  444;  4  D.,  85. 

5 17.  No  executor  of  an  executor,  shall,  as  such,  be  autho-  **£*£* of 
rised  to  administer  on  the  estate  of  the  first  testator ;  but  on  £o?£  ?d- 
the  death  of  the  sole  or  surviving  executor  of  any  last  will,  &£ l8ter' 
letters  of  administration  with  the  will  annexed,  of  the  assets      iwi 
of  the  first  testator  left  unadministered,  shall  be  issued  in  the 
manner  and  with  the  authority  herein  after  provided. 

23  B.,  231 ;  19  B.,  653;  18  B.,  360. 

5 18.  If  after  letters  testamentary  shall  have  been  granted  ggg** 
to  any  person,  named  as  executor,  in  any  will,  complaint  shall  Scuto?JS- 
be  made  to  the  surrogate  of  the  county  in  which  such  letters  JB? 
were  granted,  by  any  person  interested  in  the  estate  of  the 
deceased,  that  the  person  so  appointed  executor  has  become 
incompetent  by  law  to  serve  as  such,  or  that  his  circumstances 
are  so  precarious  as  not  to  afford  adequate  security  for  his  due 
administration  of  the  estate,  or  that  he  has  removed,  or  is 
about  to  remove,  from  this  state,  the  surrogate  shall  proceed 
to  inquire  into  such  complaint. 

14  N.  Y.,  449;  6  N.  Y.,  447;  8  Pal,  418;  ?9  B.,  653:  14  3.,  658;  1 
Brad.,  148. 

5 19.  Such  surrogate  shall  thereupon  issue  a  citation  to  the  citation  to 
person  complained  of,  requiring  him  to  appear  before  such  SSnaYST 
surrogate,  at  a  day  and  place  therein  to  be  specified,  to  show  SSJJJl1* 
cause  why  he  should  not  be  superseded ;  which  citation  shall 
be  personally  served  on  the  person  to  whom  it  may  ba^irected, 
at  least  six  days  before  the  return  thereof,  if  he  ne  in  the 
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county ;  and  if  he  shall  have  absconded  from  such  county,  it 
may  be  served  by  leaving  it  at  his  place  of  residence. 

14  N.  Y.,  449;  4  D.,  652. 

proceed-        §  20.  Upon  due  proof  of  the  service  of  such  citation,  the 

exSeator    surrogate  shall  proceed  at  the  day  appointed,  or  on  such  other 

SSJifto"  day  as  he  shall  appoint,  to  hear  the  proofs  and  allegations  of 

give  bond,  the  parties ;  and  if  it  appear  that  the  circumstances  of  the 

persoh  so  appointed,  are  precarious  as  aforesaid,  or  that  such 

person  has  removed,  or  is  about  to  remove,  from  this  state, 

he  shall  require  4mch  person  to  give  bond  with  sureties,  like 

those  required  by  law  of  administrators,  within  a  reasonable 

time,  not  exceeding  five  days. 

14  K.  Y.t  449;  2  B.  Oh.,  427 ;  4  Pai.,  303. 

wjjajjjj*  g  21.  If  such  person  neglect  to  give  such  bond,  or  if  it  ap- 
2c.  '  pear  that  he  is  legally  incompetent  to  serve  as  executor,  the 
surrogate  shall  by  order  supersede  the  letters  testamentary 
so  issued  to  such  person,  whose  authority  and  rights  as  an 
executor  shall  thereupon  cease;  and  if  there  be  no  acting 
executor  of  such  will,  the  surrogate  shall  grant  letters  of  ad- 
ministration with  the  will  annexed,  of  the  assets  of  the  de- 
ceased left  unadministered,  as  provided  in  this  Title. 

14  N.  Y.,  449 ;  14  B.,  668 ;  45  B.,  337 ;  31  How.  P.  IL,  78. 

Admini*        §  22.  In  all  cases  where  letters  of  administration  with  the 

tSfwurIUl  will  annexed,  shall  be  granted,  the  will  of  the  deceased  shall 

annexed,    be  observed  and  performed ;  and  the  administrators  with  such 

will,  shall  have  the  rights  and  powers,  and  be  subject  to  the 

same  duties,  as  if  they  had  been  named  executors  in  such  will. 

R.  L.,  316,  §  21 ;  23  N.  Y.f  303 ;  13  N.  Y.,  687 ;  27  B.,  292;  14  B.f 
652;  25  W.,  234;  21  W.f  433;  4  S.  S.  0.,  401;  32  N.  Y.,  45;  27 
N.  Y.,  363 ;  29  How.  P.  R,  249. 

ITS)  ARTICLE  SECOND. 

OF  GRANTING  LETTERS  OF  ADMINISTRATION  WITH  THE  WILL  ANNEXED, 
AND  IN  CASES  OF  INTESTACY. 

Bec.  23.  Surrogate  of  each  county  1*>  have  exclusive  jurisdiction. 

24.  Jurisdiction  of  surrogates  in  regard  to  non-resident  intestates. 

25.  Administrator  first  appointed  to  have  exclusive  authority. 

26.  Before  letters  granted,  death  of  intestate  to  be  proved.  . 

27.  Who  entitled  to  letters  of  administration. 

28.  Order  of  preference  where  there  are  several  in  same  degree. 

29.  Administration  on  estate  of  married  woman  to  be  granted  to  husband. 

30.  If  granted  to  another,  balance  of  assets  to  be  paid  to  husband. 

31.  Foreign  executors,  when  entitled  to  administration. 

32.  Certain  persons  incapable  of  receiving  letters. 

33.  If  minor  be  entitled,  letters  to  be  granted  to  his  guardian. 

34.  When  person  not  entitled  may  be  joined. 

35.  Renunciation  of  persons  having  prior  right 

36.  Citation  how  to  be  served. 

37.  Attorney-general  to  be  cited,  unless  it  be  shewn  that  intestate  left  kindred. 
38  &  39.  (Repealed.) 

40.  Powers  of  collector,  when  to  cease. 

41.  Every  administrator  or  collector  to  take  oath. 

42.  Administrator  to  give  bond  with  sureties. 

43.  Collector  to  give  bond;  penalty  and  condition  thereof! 
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S  23.  The  surrogate  of  each  county  shall  have  sole  and  exclu-  fll^JL£ 
sive  power,  within  the  county  for  which  he  may  be  appointed,  gSwL. 
to  giant  letters  of  administration  of  the  goods,  chattels,  and  »i™  jX*. 
credits  of  persons  dying  intestate,  in  the  following  cases :         ***1<»L 

i.  Where  an  intestate,  at  or  immediately  previous  to  his 
death,  was  an  inhabitant  of  the  county  of  such  surrogate, 
in  whatever  place  such  death  may  have  happened: 

2.  Where  an  intestate,  not  being  an  inhabitant  of  this  state, 
shall  die  in  the  county  of  such  surrogate,  leaving  assets  therein : 

3.  Where  an  intestate,  not  being  an  inhabitant,  of  this 
state,  shall  die  out  of  the  state,  leaving  assets  in  the  county 
of  such  surrogate,  and  in  no  other  county : 

4.  Where  an  intestate,  not  being  an  inhabitant  of  this 
state,  shall  die  out  of  the  state,  not  leaving  assets  therein, 
but  assets  of  such  intestate  shall  thereafter  come  into  the 
county  of  such  surrogate. 

1B.L,445,  g3;  Laws  of  1823,  62,  §  2 ;  1824, 332 j  2  B.,  659  ;  10  How 
P.  B.,  532;  14  W.f  50;  1  Brad.,  241;  32  N.  T.,  44. 

J  24.  Whenever  an  intestate,  not  being  an  inhabitant  of  noh- 
this  state,  shall  die  out  of  the  state  leaving  assets  in  several  ISteiutc^ 
comities,  or  assets  of  such  intestate  shall  after  his  death  come 
into  several  counties,  the  surrogate  of  any  county  in  which 
such  assets  shall  be,  shall  have  power  to  grant  letters  of  ad- 
ministration on  the  estate  of  such  intestate ;  but  the  surro- 
gate, who  shall  first  grant  letters  of  administration  on  such 
estate,  shall  be  deemed  thereby,  to  have  acquired  sole  and 
exclusive  jurisdiction  over  such  estate,  and  shall  be  vested 
with  all  the  powers  incidental  thereto. 

1  Brad,  241 ;  32  N.  Tn  44 ;  see  Laws  of  1863,  ch.  403.    Post,  voL  6, 
pi  144. 

5  25.  The  persons  appointed  administrators,  by  the  surro-     ["] 
gate,  who  shall  have  first  granted  letters  of  administration,  Smt^tot 
in  the  cases  specified  in  the  last  section,  shall  have  sole  and  g^^*. 
exclusive  authority  as  such,  and  shall  be  entitled  to  demand  gMj»«^ 
and  recover  from  every  person  subsequently  appointed  ad-   ° 
ministrator  of  the  same  estate,  the  assets  of  the  deceased  in 
his  hands.    But  all  acts  in  good  faith,  of  such  subsequent 
administrator,  done  before  notice  of  such  previous  letters, 
shall  be  valid ;  and  all  suits  commenced  by  Urn,  may  be  con- 
tinued by  and  in  the  name  of,  the  first  administrators. 

1  B.  I*,  445,  g  3 ;  Laws  of  1823,  62,  g  2 ;  1824,  332 ;  4  D.,  90. 

5  26.  Before  any  letters  of  administration  shall  be  granted pajftj »f 
on  the  estate  of  any  person  who  shall  have  died  intestate,  the  £  won*, 
fiu*  of  such  person's  dying  intestate  shall  be  proved  to  the**     w' 
satisfaction  of  the  surrogate ;  who  shall  examine  the  persons 
applying  for  such  letters,  on  oath,  touching  the  time,  place, 
and  manner  of  the  death,  and  whether  or  not  the  party  dying 
left  any  will ;  and  he  may  also  in  like  manner  examine  any 
other  person,  and  may  compel  such  person  to  attend  as  a 
witness  for  that  purpose. 

1 B.  I*,  44,  g  6;  2  Brad.,  286;  43  Bn  418. 
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TITLE*" 

whoenu-  §  27.  Administration,  in  case  of  intestacy,  shall  be  granted 
ESlSfSk  to  the  relatives  of  the  deceased,  who  would  be  entitled  to 
SiS^in  succeed  to  his  personal  estate,  if  they  or  any  of  them  will 
wbai  order,  accept  the  same,  in  the  following  order :  First,  to  the  widow ; 
second,  to  the  children ;  third,  to  the  father ;  fourth,  to  the 
brothers ;  fifth,  to  the  sisters ;  sixth,  to  the  grandchildren ; 
seventh,  to  any  other  of  the  next  of  kin  who  would  be  en- 
titled to  share  in  the  distribution  of  the  estate.  If  any  of  the 
persons  so  entitled  be  minors,  administration  shall  be  granted 
to  their  guardians  4  if  none  of  the  said  relatives  or  guardians 
will  accept  the  same,  then  to  the  creditors  of  the  deceased; 
and  the  creditor  first  applying,  if  otherwise  competent,  shall 
be  entitled  to  a  preference ;  if  no  creditor  apply,  then  to  any 
other  person  or  persons  legally  competent ;  but  in  the  city 
of  New  York,  the  public  administrator  shall  have  preference 
after  the  next  of  kin,  over  creditors  and  all  other  persons ; 
and  in  the  other  counties  of  this  state,  the  county  treasurer 
shall  have  preference  next  after  creditors,  over  all  other  per- 
sons.'7 And  in  the  case  of  a  married  woman  dying  intestate, 
her  husband  shall  be  entitled  to  administration,  in  preference 
to  any  other  person,  as  hereinafter  provided.  This  section 
shall  not  be  construed  to  authorize  the  granting  of  letters  to 
any  relative  not  entitled  to  succeed  the  personal  estate  of  the 
deceased,  as  his  next  of  kin,  at  the  time  of  his  decease. 

As  amended  by  Laws  of  1863,  ch.  362.  Post,  vol.  6,  p.  124. 
.  1  R.  L.,  314,  §  17  ;  445,  §  3  ;  23  N.  Y.,  94 ;  15  B.,  303 ;  4  Brad.,  13,  343  ; 
3  Brad.,  369,  3*73  ;  2  Brad.,  304,  334,  424;  1  Brad.,  64, 100,  125,  200, 
283,495;  37  B.,  194;  35  B.,  67. 

order  of        §  28.  When,  there  shall  be  several  persons  of  the  same  de- 
wEmSnL  gree  of  kindred  to  the  intestate,  entitled  to  administration, 
Siree!*1116  they  shall  be  preferred  in  the  following  order :  First,  males  to 
females  ;  second,  relatives  of  the  whole  blood  to  those  of  the 
half  blood ;  third,  unmarried  women  to  such  as  are  married ; 
[raj     and  when  there  are  several  persons  equally  entitled  to  admin- 
istration, the  surrogate  may,  in  his  discretion,  grant  letters  to 
one  or  more  of  such  persons. 

15  B.,  302;  1  B.  Ch.,  46. 

Adminis-        §  29.  A  husband,  as  such,  if  otherwise  competent  according  to  law, 

esuteo?1    Bna^  ^e  B0^J  entitled  to  administration  on  the  estate  of  his  wife,  and 

married      shall  give  bond  as  other  persons,  but  shall  be  liable  as  administrator, 

bTgranted  for  the  debts  of  his  wife,  only  to  the  extent  of  the  assets  received  by 

to  husband,  him.    If  he  shall  not  take  out  letters  of  administration  on  her  estate, 

****  he  shall  be  presumed  to  have  assets  in  his  hands,  sufficient  to  satisfy 

her  debts,  and  shall  be  liable  therefor ;  and  if  he  shall  die,  leaving  any 

assets  of  his  wife  unadministered,  they  shall  pass  to  his  executors  or 

administrators,  as  part  of  his  personal  estate,  but  shall  be  liable  for  her 

debts  to  her  creditors,  in  preference  to  the  creditors  of  the  husband. 

1  R.  L.,  314,  g  17;  12  N.  Y.,  207;  1  N.  Y.f  467;  16  B.,  558;  15  W\, 

361 ;  10  Pai.,  419 ;  1  Ed.,  392 ;  11  Pal,  87  ;  1  Brad„  64. 

jb.  §  30.   If  letters  of  administration  on  the   estate  of  a  married 

to  another   woman,  shall    be    granted   to    any  other   person    than    her    hus- 

aesetshow  band,    by   reason    of    his    neglect,   refusal,    or   incompetency   to 

diepoBedof.tajce   tne   Bame>  BUCn   administrator   shall   account   for   and   pay 
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over  the  assets  remaining  in  his  hands,  after  the  payment  of 
debts,  to  such  husband,  or  his  personal  representatives. 

12  N.  Y.,  202:  28  B.t  635 ;  16  B.,  658;  1  Brad.,  64. 

§31.  In  all  cases  where  persons,  not  inhabitants  of  thisjowjgj^ 
state,  shall  die,  leaving  assets  in  this  state,  if  no  application  a^hen 
for  letters  of  administration  be  made  by  a  relative  entitled  SnUBUm- 
thereto,  and  legally  competent,  and  it  shall  appear  that  letters  JJJJtS of 
of  administration  on  the  same  estate,  or  letters  testamentary,  J}™^- 
have  been  granted  by  competent  authority,  in  any  other  state 
of  the  United  States,  then  the  person  so  appointed,  on  pro- 
ducing such  letters,  shall  be  entitled  to  letters  of  administra- 
tion in  preference  to  creditors,  or  any  other  persons,  except 
the  public  administrator  in  the  city  of  New  York. 

20  N.  Y.t  120 ;.  4  Ed.,  346 ;  10  How.  P.  R.  31 ;  14  Ab.,  464. 

S  32.  No  letters  of  administration  shall  be  granted  to  a  per-  certain 
son  convicted  of  an  infamous  crime,  nor  to  any  one  incapable  &3!2£d 
by  law  of  making  a  contract,  nor  to  a  person  not  a  citizen  of  of  wS?v?ng 
the  United  States,  unless  such  person  reside  within  this  state,  JJESSu? 
nor  to  any  person  who  is  under  twenty-one  years  of  age^nor  to  trati°n- 
any  person  who  shall  be  judged  incompetent  by  the  surrogate 
to  execute  the  duties  of  such  trust,  by  reason  of  drunkenness, 
improvidence,  or  want  of  understanding,  nor  to  any  married 
woman  unless  with  the  written  consent  of  her  husband.    But 
with  such  written  consent,  she  may  administer  without  her 
husband. 

Laws  of  1830,  ch.  320,  §  18;  6  N.  Y.,  447;  10  BM  662;  1  B.  Ch..  45;  15 
B.,  302 ;  1  Brad.,  283 ;  as  amended  by  Laws  of  1863,  cb.  362.  Post, 
vol.  6,  p.  124. 

§  33.  If  any  person  who  would  otherwise  be  entitled  toLettew, 
letters  of  administration  as  next  of  kin,  or  to  letters  of  ad- granted  5? 
ministration  with  the  will  annexed,  as  residuary  or  specific m,nor- 
legatee,  shall  be  a  minor,  such  letters  shall  be  granted  to  his 
guardian,  being  in  all  respects  competent,  in  preference  to 
creditors  or  other  persons. 

43  B,418. 

5  34.  Administration  may  be  granted  to  one  or  more  com-     [r«n 
petent  persons,  although  not  entitled  to  the  same,  with  the  ^Jj^p*- 
consent  of  the  person  entitled,  to  be  joined  with  such  person*;  j^111^ 
which  consent  shall  be  in  writing,  and  be  filed  in  the  office  of  JSned  in 
the  surrogate.  fettc™- 

1  Brad.,  200. 

§  35.  When  any  person  shall  apply  for  administration,  Rennncia- 
eitber  with  the  will  annexed,  or  in  case  of  intestacy,  and  there  wSom 
shall  be  any  other  person  having  prior  right  to  such  adminis-prio^fight; 
tration,  the  applicant  shall  produce,  prove,  and  file  with  the^o1?? 
surrogate,  a*  written  renunciation  of  the  persons  having  such  PerBOn8- 
prior  right.    If  he  fail  to  do  so,  before  any  such  letters  shall 
be  granted,  a  citation  shall  be  issued  to  all  persons  having 
such  prior  right,  to  show  cause,  at  a  day  to  be  therein  specified, 
why  administration  should  not  be  granted  to  such  applicant. 

37  B.,  194. 

5  36.  If  any  person  to  whom  such  citation  shall  be  directed,  {^{^k 
shall  reside  within  the  county  of  such  surrogate,  such  citation  aomd. 
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shall  be  served  personally,  or  by  leaving  a  copy  at  the  resi- 
dence of  such  person,  at  least  six  days  before  the  return  day 
thereof;  if  any  such  person  reside  ont  of  such  county,  but 
within  the  state,  and  such  residence  can  be  ascertained,  ser- 
vice shall  be  made  in  the  same  manner,  at  least  forty  days 
before  the  return  day  of  the  citation ;  if  any  such  person  re-  ' 
side  out  of  the  state,  or  his  residence  can  not  be  ascertained, 
such  citation  may  be  personally  served  without  the  state,  forty 
days  before  its  return,  or  may  be  published  once  in  each  week, 
for  six  weeks  successively,  in  the  state  paper. 

27  How,  P.  R,  27. 

Attorney      §  37.  in  all  cases  of  application  for  letters  of  administra- 
f^cuSd     tion  in  cases  of  intestacy,  a  citation  to  show  cause  as  afore- 
KtuBaid,  shall  be  issued  to  and  served  on,  the  attorney-general, 
intestate    at  le^t  twenty  days  before  the  return  day  thereof,  previous 
kiodwd.     to  granting  such  letters,  unless  it  shall  be  shown  to  the  surro- 
gate, by  the  affidavit  of  the  applicant,  or  other  written  proof, 
that  the  intestate  left  kindred  entitled  to  his  estate,  specifying 
the  names  of  such  kindred,  and  their  places  of  residence,  as 
far  as  the  same  can  be  ascertained. 

1  R.  Ll,  445,  §  G. 

Sect.  38,  39,  repealed  by  Laws  of  1837,  ch.  460,  §  71,  and  new  provis- 
ions enacted,  but  not  made  part  of  the  Key.  Stat   Post>  voL  4,  p.  486. 

[yn         §  40.  Upon  letters  testamentary,  or  of  administration,  be- 
powereor    ing  granted,  the  power  and  authority  of  snch  collector  shall 
when  uf      cease ;  but  any  suit  brought  by  him  maybe  continued  by  the 
S^etnS£.   executor  or  administrator,  in  the  name  of  such  collector, 
upon.        which  he  shall  not  have  power  to  discontinue  or  release. 
And  such  collector,  shall,  on  demand,  deliver  to  the  executor 
or  administrator,  all  the  property  and  money  of  the  deceased 
in  his  hands,  and  shall  render  an  account,  on  oath,  to  the  sur- 
rogate, of  all  his  proceedings,  upon  being  cited  for  that 
purpose,  or  without  such  citation.    Such  delivery  and  account 
may  be  enforced  by  an  order  of  the  surrogate,  and  by  attach 
ment  to  be  issued  by  him  as  in  other  cases  of  administrators 

2  Brad.,  86. 

Everjadmt-     $  41.  Before  any  letters  of  administration  with  the  wil. 
JSSSSSf  ff  annexed,  or  in  cases  of  intestacy,  shall  be  issued  to  any  ad- 
ukeoatb.    ministrator  or  collector,  he  shall  take  and  subscribe  an  oath 
or  affirmation  before  the  surrogate,  or  in  case  of  sickness  or 
other  inability  to  attend  the  surrogate,  before  any  officer  au- 
thorised to  administer  oaths,  that  he  will  well,  honestly,  and 
faithfully,  discharge  the  duty  of  administrator  or  collector,  as 
the  case  may  be,  according  to  law. 
Adminia-        §  42.  Every  person  appointed  administrator  shall,  before 
£tob£!d    receiving  letters,  execute  a  bond  to  the  people  of  this  state, 
wwties;     w**h two  or  niore  competent  sureties,  to  be  approved  by  the 
cSSSitlim,d  surrogate,  and  to  be  jointly  and  severally  bound.    The  pen- 
thereof,      alty  in  such  bond  shall  not  be  less  than  twice  the  value  of 
the  personal  estate  of  which  the  deceased  died  possessed, 
which  value  shall  be  ascertained  by  the  surrogate,  by  the  ex- 
amination on  oath  of  the  party  applying,  and  of  every  other 
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person  he  may  think  proper  to  examine.  The  bond  shall  be 
conditioned,  that  such  administrator  shall  faithfully  execute 
the  trust  reposed  in  him  as  such,  and  also  tbat  he  shall  obey 
ail  orders  of  such  surrogate,  touching  tbe  administration  of 
the  estate  committed  to  him. 

1  B.  L.,  447,  §  10;  26  B.,  346;  5  BM  451;  2  B.  Ch.,  428;  1  Cow.t  189; 
13  J.  R.,440;  2  Ed.,  62;  3  Ab.,  452;  2  II.,  226;  6  Du.,  566;  2  Du., 
160;  3  a  8.  C,  189;  3  Brad.,  426;  2  Brad.,  22. 

5  43.  Every  collector  appointed  by  special  letters,  shall  ex- collector  to 
ecute  a  bond,  with  sureties,  to  be  approved  as  aforesaid,  inpSSaiS^ 
the  same  penalty  as  in  the  case  of  an  administrator,  and  the^Mf?* 
same  proceedings  shall  be  had  to  ascertain  such  penalty.   The 
condition  of  such  bond  shall  be,  that  he  will  make  a  true  and 
perfect  inventory  of  such  of  the  assets  of  the  deceased  as  shall 
come  to  his  possession  or  knowledge,  and  return  the  same 
within  three  months,  to  the  office  of  the  surrogate  granting 
such  letters ;  that  he  wiirfaithfully  and  truly  account  for  all 
property,  money,  and  things  in  action,  received  by  him  as 
such  collector,  whenever  required  by  the  said  surrogate,  or  any 
other  court  of  competent  authority,  and  will  faithfully  deliver 
ap  the  same,  to  the  person  or  persons  who  shall  be  appointed    CTO 
executors  or  administrators  of  the  deceased,  or  to  such  other 
person  as  shall  be  authorized  tov  receive  the  same  by  such 
surrogate. 

21  W.,433;  5  Du.,  566. 
See  Laws  of  1837,  ch.  460;  1830,  ch.  320,  §  18.     Post,  vol.  4,  p.  486. 
1864,  ch,  ?L     Post,  vol.  6,  p.  232. 

AURICLE  THIRD. 

GENERAL  PROVISIONS  RELATING  TO  LETTERS  TESTAMENTARY  AND  OF 
ADMINISTRATION;  MISCELLANEOUS  PROVISIONS  RESPECTING  THE  DU- 
TIES  OF  SURROGATES,  AND  THE  RECORDING.  OF  WILLS  AND  LETTERS. 

Sso.  44.  When  one  of  several  executors  becomes  incompetent,  the  others  to  proceed. 

45.  If  all  become  incompetent,  Ac.,  new  letters  to  issue. 

46.  Upon  will  being  proved,  administration  to  be  revoked,  and  letters  issued. 

47.  What  acts  of  executors  to  be  valid. 

48.  In  what  cases  surrogate  not  to  act. 

49.  In  such  cases,  first  judge  of  county  to  act 

50.  First  judge  of  county  to  act  when  surrogate's  office  is  vacant 
61.  Powers  of  first  judge  in  the  cases  provided. 

52.  To  use  seal  of  the  common  pleas,  and  to  deposit  papers  with  county  clerk. 

63.  To  record  wills  and  letters  in  surrogate's  books. 

54.  If  surrogate  and  first  judge  interested,  or  offices  vacant,  district  attorney  to  act 

65.  Letters  testamentary,  Ac.,  how  to  be  issued. 

56.  Effect  of  letters,  as  evidence. 

67.  Testimony  on  proof  of  will,  Ac.,  how  takes,  and  preserved. 

58.  Wills  and  letters  to  be  recorded ;  record  to  be  evidence. 

59.  Copies  of  certain  wills  to  be  sent  to  secretary  of  state. 

60.  Unauthorised  persons  interfering  with  estates  to  account 

5  44.  In  case  any  one  of  several  executors  or  administra-  g^S?*1* 
tors,  to  whom  letters  testamentary  or  of  administration  shall  becoming 
have  heen  granted,  shall  die,  become  lunatic,  convict  of  an  u$*R 
infamous  offence,  or  otherwise  become  incapable  of  executing 
the  trust  reposed  in  him,  or  in  case  the  letters  testamentary 
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or  of  administration  shall  be  revoked  or  annulled  according  to  lair, 
with  respect  to  any  one  executor  or  administrator,  then  the  remaining 
executors  and  administrators  shall  proceed  and  complete  the  execution 
of  the  will  or  the  administration,  according  to  law.  19  &,  653 ;  3?  B.,  194. 
§  45.  If  all  such  executors  or  administrators  shall  die,  or  become 
Ail  beoom-  incapable,  as  aforesaid,  or  the  power  and  authority  of  all  of  them  shall 
{JSeSTSc!  be  revoked  according  to  law,  the  surrogate  having  authority  to  grant 
letters  originally,  shall  issue  letters  of  administration  upon  the  goods, 
chattels,  credits  and  effects  of  the  deceased  left  unadministered,  with 
the  will  annexed,  or  otherwise,  as  the  case  may  be,  to  the  widow  or 
next  of  kin,  or  creditors  of  the  deceased,  or  others  in  the  same  manner 
as  hereinbefore  directed,  in  relation  to  original  letters  of  administra- 
tion; which  administrator  shall  give  bonds  in  the  like  penalty,  with 
like  sureties  and  conditions,  as  herein  before  required  of  administra- 
tors, and  shall  have  the  like  power  and  authority.  And  such  letters 
shall  supercede  all  former  and  other  letters  testamentary,  and  of  ad- 
ministration, upon  the  same  estate.  But  where,  either  oy  actions  or 
proceedings  in  partition  or  division,  or  fdt  the  construction  of  a  last 
will  and  testament,  an  estate  has  been  brought  within  the  possession, 
direction  or  control  of  the  supreme  court  of  this  state,  which  shall  have 
acquired  jurisdiction  over  the  same,  such  supreme  court  may,  upon  the 
death  of  the  surviving  executor  of  said  will  and  testament,  and  during 
the  pendency  of  such  action  or  proceedings,  and  until  they  are  finally 
carried  into  effect,  appoint  a  receiver  of  said  estate,  upon  such  terms 
and  conditions,  and  upon  such  notice  to  all  parties  and  persons  inter- 
ested, as  said  court  6hall  direct,"  and  upon  such  order  as  to  security  or 
otherwise  as  to  said  supreme  court  may  seem  expedient;  and  to  enable 
it  to  carry  into  effect  its  orders  and  decrees  in  relation  to  said  estate, 
such  receiver  when  appointed  shall  be  the  successor  in  interest  of  said 
surviving  executor,  and  shall  have  like  power  and  authority  as  admin- 
istrators, with  the  will  annexed  appointed  by  the  surrogate,  but  sub- 
ject to  the  orders  of  said  supreme  oourt  in  the  premises. 

As  anfended  by  Laws  of  1863,  ch.  466.    Post*  voL  6,  p.  164. 
Adminia-        §  46.  I£  after  granting  any  letters  of  administration  on  the  ground 
when  to  be  °^  *ntestacy,  any  w^  ^all  *>e  subsequently  proved,  and  letters  testa- 
revoked,     mentary  or  of  administration,  with  the  will  annexed,  be  thereupon 
[79]      issued,  a  revocation  of  such  letters  of  administration  shall  be  made  by 
the  surrogate ;  and  until  the  same  be  made  and  served  on  such  admin- 
istrator, his  acts  done  in  good  faith  shall  be  valid,  and  the  executors  to 
whom  letters  testamentary  shall  be  issued  shall  be  entitled  to  demand, 
collect  and  sue  for  the  goods,  chattels  and  effects  remaining  unadmin- 
istered.       IB.L,  313,  §  15 ;  eee  Laws  of  1837,  ch.  460;  1846,  ch.  288 ;  2  Brad., 
286.    Post,  VOL  4,  pp.  486,  603. 

Acta  or  §  47.  All  sales  made  in  good  faith,  and  all  lawful  acts  done,  either 

2c!°  wSS  ^y  administrators  before  notice  of  a  will,  or  by  executors  or  adminis- 
▼aii'd.         trators,  who  may  be  removed  or  superseded,  or  who  may  become  in- 
capable, shall  remain  valid,  and  shall  not  be  impeached,  on  any  will 
afterwards  appearing,  or  by  any  subsequent  revocation  or  superseding 
of  the  authority  of  such  executors  or  administrators.       *  Brad.,  339. 
When  ear-       §  48.  No  surrogate  shall  admit  to  probate  any  will,  or  grant  letters 
aXact,*11111  testamentary  or  of  administration,  in  any  case,  or  upon  any  estate, 
where  he  shall  be  interested  as  next  of  Ion  to  the  deceased,  or  as  a 
legatee- or  devisee  under  such  will,  or  where  such  surrogate  shall  be 
named  as  executor  or  trustee  in  such  will,  or  shall  be  a  witness  thereto. 
1B.L,  449,  §  16 ;  Laws  of  1830,  ch.  320,  g  19. 
Fiwt judge      §  49.    When    any  surrogate  who  would    otherwise    be    author- 
to  *<*•        ized  to  act,  shall    be    so  precluded   from  acting,  or  shall   be  so 
precluded  from   acting,  by   reason    of  any  of  tne  provisions  of 
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section  second  of  Title  first  of  Chapter  third  of  Part  third  ""'  * 
of  the  Revised  Statutes,  upon  a  representation  and  due  proof 
thereof,  to  the  first  judge  of  such  county,  such  judge  shall  be 
vested  with  all  the  powers  and  authority  of  the  surrogate,  in 
relation  to  the  proof  of  any  such  will,  and  the  granting  of 
[otters  testamentary  or  of  administration  thereon,  and  the 
granting  of  letters  of  administration,  in  case  of  intestacy; 
aud  shall  retain  jurisdiction  in#uch  cases,  for  all  the  purposes 
contemplated  by  this  Chapter. 

Laws  of  1843,  ch.  121 ;  1847,  ch.  470,  §  32.  Post,  vol.  4,  p.p  502,  582. 

§  50.  When  the  office  of  surrogate  in  any  county  shall  be  g^11**8 
vacant,  the  first  judge  of  the  county  shall  act  as  surrogate, 
until  such  vacancy  be  supplied. 

Laws  of  1834,  ch.  308.    Poet,  vol  4,  p.  486. 

5  51.  Whenever  the  first  judge  of  any  county  shall  act  as  Hbpowws. 
surrogate,  pursuant  to  the  foregoing  provisions,  he  shall  pos- 
sess all  the  powers  and  authority  of  a  surrogate,  in  the  same 
manner,  under  the  same  restrictions,  as  are  herein  prescribed, 
in  relation  to  such  surrogate;  and  his  orders  and  decrees, 
shall  in  like  manner  be  subject  to  appeal. 

g  52.  Whenever  it  becomes  necessary  for  the  first  judge  to  S^JJ, 
use  a  seal  in  the  execution  of  any  of  his  duties  or  powers  as 
surrogate  he  shall  be  authorised  to  use  the  seal  of  the  court 
of  common  pleas  of  his  county,  without  any  charge  therefor. 
All  papers,  vouchers  and  documents  received  by  him,  and 
which  are  required  to  be  retained  by  the  surrogate,  shall  be 
deposited  in  the  office  of  the  clerk  of  the  county. 

Laws  of  1837,  ch.  465. 

§  53.  Whenever  any  will,  letters  testamentary,  oy  of  admin-      iw 
istration,  shall  be  entitled  or  required  by  law,  to  be  recorded,  25£? *° 
by  such  first  judge,  acting;  as  surrogate,  he  shall  record  the  wUto» *•• 
same,  in  the  books  kept  tor  that  purpose,  by  the  surrogate, 
and  shall  sign  and  certify  the  same  under  his  own  hand. 

Laws  of  1830,  ch.  320,  §  20. 

5  54.  The  same  causes  which  preclude  the  surrogate  from  282* 
acting  shall  apply  equally  to  the  first  judge;  and  when  both  whentoaet 
shall  be  thus  incapable  of  acting,  and  when  the  offices  of 
both  shall  be  vacant,  the  district  attorney  of  the  county,  if 
not  incapacitated  by  the  same  causes,  shall  have  the  same 
powers  as  are  given  by  the  preceding  sections  to  the  first 
judge,  and  shall  proceed  in  the  same  manner.  When  there 
shall  be  no  person  capable  of  acting  under  the  provisions  of 
this  title,  tiie  chancellor,  upon  petition,  shall  issue  a  commis- 
sion to  some  suitable  person,  empowering  him  to  act  as 
surrogate  in  the  premises. 

Laws  of  1830,  ch.  320,  §  21 ;  1843,  ch.  177. 

g  55.  All  letters  testamentary,  letters  of  administration  and  *^g££* 
letters  appointing  any  collector,  shall  be  issued  in  the  name  a& 
of  the  people  of  this  state,  and  shall  be  tested  in  the  name  of 
the  surrogate,  or  other  officer  granting  the  same,  and  shall  be 
IL— 11 
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Tma  %  signed  by  him,  and  sealed  with  the  seal  of  his  office;  or  with 
the  seal  of  the  court  of  common  pleas  of  such  county,  when 
issued  by  the  first  judge,  or  district  attorney. 

1  R  L.,  445,  §  3. 

Their  effect,  §  56.  The  letters  testamentary  and  of  administration,  and 
letters  appointing  a  collector,  granted  by  any  officer  having 
jurisdiction,  shall  be  conclusive  evidence  of  the  authority  of 
the  persons  to  whom  the  same  may  be  granted,  until  the  same 
shall  be  reversed  on  appeal,  or  revoked,  as  in  this  Chapter 
provided. 

16  N.  Y.f  185. 

§  57.  The  testimony  taken  by  any  surrogate,  in  relation  to 
the  proof  of  any  written  or  unwritten  will,  and  in  any  con- 
troversy relating  to  the  granting  of  letters  testamentary  or  of 
administration,  or  the  revoking  of  the  same,  shall  be  reduced 
to  writing,  and  shall  be  entered  by  him,  in  a  proper  book  to 
be  provided  and  preserved  as  a  part  of  the  books  of  Ms 
office;  if  taken  by  any  first  judge,  or  district  attorney,  the 
same  shall  be  filed  in  the  office  of  the  clerk  of  the  county. 

g  58.  Each  surrogate  shall  record  in  his  books,  to  be  pro- 
vided by  him,  all  wills  proved  before  him,  and  all  letters 
testamentary  or  of  administration,  and  all  letters  appointing 
a  collector,  with  all  things  concerning  the  same.  The  records 
of  such  wills  and  letters,  and  the  transcripts  thereof  duly 
certified  by  the  surrogate  having  the  custody  of  such  records, 
under  his  seal  of  office,  shall  be  evidence  in  all  courts,  so  far 
as  respects  any  personal  estate,  in  the  same  manner  as  if  the 
originals  were  produced  and  proved. 


Wills,  Ac, 
to  be 
recorded. 


1  B.  L.,  445,  §  1. 


Copies  of 
wifta  when 
to  be  sent 


g  59.  The  surrogate  before  whom  any  will  of  a  person,  not 
being  an  inhabitant  of  this  state  at  the  time  of  his  death, 
of  ■t5to.tery  shall  be  proved,  or  who  shall  grant  letters  of  administration 
[si]  on  the  estate  of  any  person,  who  at  his  death  was  not  an 
inhabitant  of  this  state  shall,  within  ten  days  after  admitting 
such  will  to  probate,  or  granting  such  letters,  transmit  a  cer- 
tified copy  thereof  to  the  secretary  of  state,  to  be  filed  in  his 
office,  the  expense  whereof  shall  be  paid  out  of  the  treasury, 
on  the  warrant  of  the  comptroller,  upon  producing  the  cer- 
tificate of  the  secretary  of  state,  of  the  receipt  of  such  copy. 

Law*  of  1823,  G2,  §  2. 

g  60.  Every  person  who  shall  take  into  his  possession  any  of 
the  assets  of  any  testator  or  intestate,  without  being  thereto 
duly  authorised  as  executor,  administrator  or  collector,  or  with 
out  authority  from  the  executor,  administrator  or  collector, 
shall  be  liable  to  account  for  the  full  value  of  such  assets,  to 
eveiy  person  entitled  thereto,  and  shall  not  be  allowed  to 
retain  or  deduct  from  such  assets,  for  any  debt  due  to  him. 

IB.  L.,  313,  §13;  2H,  296. 

See  Laws  of  1837,  ch.  460,  465;  1846,  ch.  288  ;  1830,  ch.  320;  1843, 
ch.  121 ;  1847,  oh.  470;  1834,  ch.  308;  1843,  ch.  177.  Post,  vol  4, 
pp.  486,  503J  502,  582. 
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TITLE  m.  Mh 

OF  THE  DUTIES  OP  EXECUTOBS  AND  ADMINISTRATORS  IN 
TAKING  AND  RETURNING  INVENTORIES,  IN  THE  PAYMENT 
OP  DEBTS  AND  LEGACIES,  IN  ACCOUNTING,  AND  IN  MAKING 
DISTRIBUTION  TO  NEXT  OP  KIN. 

Abt.  1.  —  Of  their  duties  in  taking  and  retaining  inventories. 

Abt.  2.  —  Of  the  duties  of  executors  and  administrators,  in  the  payment  of  debts 

and  legacies. 
Abt.  3.  —  Of  the  duties  of  executors  and  administrators,  in  rendering  an  account, 

and  in  making  distribution  to  the  next  of  kin. 

ARTICLE  FIRST. 

OF  THEIR    DUTIES  IN  TAKING  AND  RETURNING   INVENTORIES. 

S«x   1.  Appraisers  of  property  to  be  appointed. 

2.  Appraisal  to  be  made  by  them  and  executor  or  administrator. 

3.  Notice  of  appraisal,  how  and  on  whom  to  be  served. 

4.  Appraisers  to  take  oath;  to  be  inserted  in  inventory. 
6.  Proceedings  of  appraisers. 

6.  Assets  enumerated,  which  go  to  executors. 

7.  Things  which  are  not  assets. 

8.  Rights  of  heirs  to  descendible  property,  not  affected  by  section  six. 

9.  Certain  articles  not  assets,  to  be  included  in  inventory. 

10.  To  whom  such  articles  belong,  and  with  whom  to  remain. 

11.  Mortgages,  bonds,  ftc  to  be  stated  in  inventory. 

12.  Money  and  bank  bills  received,  to  be  stated. 

13.  The  appointment  of  a  debtor  executor,  not  to  discharge  debt 

14.  Discharge  of  any  debt  in  a  will,  a  specific  bequest. 

15.  Duplicates  of  inventory  to  be  made. 

16.  Oath  to  be  taken  by  executor  or  administrator,  to  be  endorsed  on  inventory. 

17.  On  neglect  to  return  inventory,  surrogate  to  issue  summons. 

18.  If  inventory  not  returned,  attachment  to  issue. 

19.  When  letters  to  be  revoked,  and  new  letters  to  be  issued. 

20.  Effect  of  such  new  letters. 

2L  When  bond  of  former  administrator,  Ac.  to  be  prosecuted. 

22.  When  administrator,  ftc.  imprisoned,  may  be  discharged. 

23.  Inventory  may  be  returned  by  one  executor.  [81] 

24.  New  assets  discovered,  to  be  appraised  and  inventoried. 

g  1.  Upon  the  application  of  any  executor  or  administrator,  Appraisers. 
the  surrogate  who  granted  letters  testamentary  or  of  admin- 
istration, shall,  by  writing,  appoint  two  disinterested  apprai- 
sers, as  often  as  occasion  may  require,  to  estimate  and 
appraise  the  property  of  a  deceased  person ;  and  such  apprai- 
sers shadl  be  entitled  to  receive  a  reasonable  compensation  for 
their  services,  to  be  allowed  by  the  surrogate. 

1B.L,  311,  §  1. 

g  2.  The  executors  and  administrators  of  any  testator  or  Appraisal. 
intestate,  within  a  reasonable  time  after  qualifying,  and  after 
giving  the  notice  in  the  next  section  required,  with  the  aid  of 
appraisers  so  appointed  by  the  surrogate,  shall  make  a  true 
and  perfect  inventory  of  all  the  goods,  chattels,  and  credits, 
of  such  testator  or  intestate,  and  where  the  same  shall  be  in 
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different  and  distant  places,  two  or  more  such  inventories,  as 
may  be  necessary. 

20  N.  T.,  120 ;  16  R,  668 ;  18  How.  P.  R,  206  j  37  B.,  542. 

g*J2£[  $  3.  A  notice  of  such  appraisement  shall  be  served  five  days 
previous  thereto,  on  the  legatees  and  next  of  kin,  residing  in 
the  county  where  such  property  shall  be ;  and  it  shall  also 
be  posted  in  three  of  the  most  public  places  of  the  town.  In 
every  such  notice,  the  time  and  place  at  which  such  appraise- 
ment will  be  made,  shall  be  specified. 

4  Ab.,  313 ;  15  How.  P.  R,  184. 

iwndiera.  $  *•  Before  proceeding  to  the  execution  of  their  duty,  the 
appraisers  shall  take  and  subscribe  an  oatb,  to  be  inserted  in 
the  inventory  made  by  them,  before  any  officer  authorised  to 
administer  oaths,  that  they  will  truly,  honestly  and  impar- 
tially appraise  the  personal  property,  which  shall  be  exhibited 
to  them,  according  to  the  best  of  their  knowledge  and  ability. 

1R  Is  311,  §2;  18  B.,  24. 

{*£••*  5  5.  The  appraisers  shall,  in  tne  presence  of  snco  of  the 
next  of  kin,  legatees,  or  creditors  of  the  testator  or  intestate 
as  shall  attend,  proceed  to  estimate  and  appraise  the  property 
which  shall  be  exhibited  to  them ;  and  shall  set  down  each 
article  separately,  with  the  value  thereof  in  dollars  and  cents, 
distinctly,  in  figures,  opposite  to  the  articles  respectively. 

36  B.,  418. 

5  6.  The  following  property  shall  be  deemed  assets,  and 
shall  go  to  the  executor  or  administrators,  to  be  applied  and 
distributed  as  part  of  the  personal  estate  of  their  testator  or 
intestate,  and  shall  be  included  in  the  inventory  thereof: 

l  Leases  for  years ;  lands  held  by  the  deceased  from  year 
to  year ;  and  estates  held  by  him  for  the  life  of  another  person . 

1  R  I*.,  365,  §  4. 

2.  The  interest  which  may  remain  in  the  deceased  at  the 
time  of  his  death,  in  a  term  for  years,  after  the  expiration  of 
any  estate  for  years  therein,  granted  by  him  or  any  other 
person : 
[ss]  8.  The  interest  in  lands  devised  to  an  executor  for  a  term 
of  years,  for  the  payment  of  debts : 

4.  Things  annexed  to  the  freehold,  or  to  any  building,  for 
the  purpose  of  trade  or  manufacture,  and  not  fixed  into  the 
wall  of  a  house,  so  as  to  be  essential  to  its  support : 

6  The  crops  growing  on  the  lands  of  the  deceased,  at  the 
time  of  his  death : 

e.  Every  kind  of  produce  raised  annually  by  labor  and  cul- 
tivation, excepting  grass  growing  and  fruit  not  gathered : 

7.  Bent  reserved  to  the  deceased,  which  had  accrued  at  the 
time  of  his  death : 

1R.L,  439,  §  18;  443,  §  27;  34  N.  Y.,  348. 

&  Debts  secured  by  mortgages,  bonds,  notes  or  bills ;  ac- 
counts, money,  and  bank  bills,  or  other  circulating  medium, 
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things  in  action,  and  stock  in  any  company,  whether  inoorpo-    m  t 
rated  or  not: 

9.  Goods,  wares,  merchandize,  utensils,  furniture,  cattle,, 
provisions,  and  every  other  species  of  personal  property  and 
effects,  not  herein  after  excepted. 

20  N.  Y.,  347;  12  N.  Y.f  529;  11  N.  Y.t  408;  6  N.  Y,  598;  31  B.,  62t; 
25  B.,  488;  16  B.,  558;  3  H.,  442;  2  W.,  470;  10  Pal,  163;  2  8.  $. 
C.f  563;  4  Brad.,  7,  245;  3  Brad.,  376,  426;  2  Brad.,  34,  179;  1 
Brad.,  40,  100,  110,  154,  213,  495;  36  B.,  418. 

$  7.  Things  annexed  to  the  freehold,  or  to  any  building,  2J**£t 
shall  not  go  to  the  executor,  but  shall  descend  with  the  free-      ^^ 
hold  to  the  heirs  or  devisees,  except  such  fixtures,  as  are 
mentioned  in  the  fourth  subdivision  of  the  last  section. 

18  N.  Y.,28;  1  JBtf  376. 

§  8.  The  right  of  an  heir  to  any  property  not  enumerated  gJj£Uo1 
in  the  preceding  sixth  section,  which  by  the  common  law 
would  descend  to  him,  shall  not  be  impaired  by  the  general 
terms  of  that  section. 

10  BM  432. 

<5  9.  Where  a  man,  having  a  family,  shall  die,  leaving  a  SSvaHi- 
widow  or  a  minor  child  or  children,  the  following  articles  shall  c\Ju>b* 
not  be  deemed  assets,  but  shall  be  included  and  stated  in  the  taT6ttt0fli* 
inventory  of  the  estate,  without  being  appraised: 

i.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up, 
or  kept,  for  use  by  his  family : 

2.  The  family  bible,  family  pictures,  and  school  books  used 
by  or  in  the  family  of  such  deceased  person ;  and  books,  not 
exceeding  ii*  value  fifty  dollars,  which  were  kept  and  used  as 
part  of  the  family  library,  before  the  decease  of  such  person: 

s.  All  sheep,  to  the  number  of  ten,  with  their  fleeces,  and 
the  yarn  and  cloth  manufactured  from  the  same ;  one  cow ; 
two  swine,  and  the  pork  of  such  swine: 

4.  All  necessary  wearing  apparel,  beds,  bedsteads,  and 
bedding;  necessary  cooking  utensils;  the  clothing  of  the 
family;  the  clothes  of  a  widow,  and  her  ornaments  proper  ftxr 
her  station ;  one  table,  six  chairs,  six  knives  and  forks,  six 
plates,  six  teacups  and  saucers,  one  sugar  dish,  one  milk  pot, 
one  teapot  and  six  spoons. 

Laws  of  1824,  32 ;  6  N.  Y.,  598 ;  12  B.,  679 ;  6  H.f  843  ;  1  &  a  0.,  218; 
2  BracL,  258 ;  46  B.,  191. 

5 10.  The  said  articles  shall  remain  in  the  possession  of  the  when  to 
widow,  if  there  be  one,  during  the  time  she  shall  live  with, wmata'*8' 
and  provide  for,  such  minor  child  or  children.    When  she    [84] 
shall  cease  so  to  do,  she  shall  be  allowed  to  retain  as  her  own, 

her  wearing  apparel,  her  ornaments  and  one  bed,  bedstead 
and  the  bedding  for  the  same ;  and  the  other  articles  so  ex- 
empted, shall  then  belong  to  such  minor  child  or  children, 
[f  there  be  a  widow,  and  no  such  minor  child,  then  the  said 
articles  shall  belong  to  such  widow. 

Laws  of  1824,  32;  12  B.}  679;  6  H.,  643;  Laws  of  1842,  oh.  157:  4* 
B.191. 

5 11.  The  inventory  shall  contain  a  particular  statement  of  JKSfS? 
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onoyuid 
nk  bills. 


and 


all  bonds,  mortgages,  notes  and  other  securities  for  the  pay- 
ment of  money,  belonging  to  the  deceased,  which  are  known 
to  such  executor  or  administrator;  specifying  the  name  of 
the  debtor  in  each  security;  the  date;  the  sum  originally 
payable ;  the  endorsements  thereon,  if  any,  with  their  dates, 
and  the  sum  which,  in  the  judgment  of  the  appraisers,  may 
be  collectible  on  each  security. 

20  N.  Y.,  120. 

§  12.  The  inventory  shall  also  contain  an  account  of  all 
monies,  whether  in  specie  or  bank  bills,  or  other  circulating 
medium,  belonging  to  the  deceased,  which  shall  have  come  to 
the  hands  of  the  executor  or  administrator ;  and  if  none  shall 
have  come  to  his  hands,  the  fact  shall  be  so  stated  in  such 
inventory. 


Debts  of 
executors 
not  dis- 
charged. 


Discharge 
of  debts  by 
will,  invalid 
as  to 
creditors. 


Inventory  to 
be  returned, 
*c 


Oath  of  ex- 
ecutor, Ac 


20  N,  T.f  120;  1  W.,  303. 


[8*] 


g  13.  The  naming  of  any  person  executor  in  a  will,  shall  not 
operate  as  a  discharge,  or.  bequest,  of  any  just  claim  which 
the  testator  had  against  such  executor,  but  such  claim  shall 
be  included  among  the  credits  and  effects  of  the  deceased,  in 
the  inventory,  and  such  executor  shall  be  liable  for  the  same, 
as  for  so  much  money  in  his  hands,  at  the  time  such  debt  or 
demand  becomes  due ;  and  he  shall  apply  and  distribute  the 
same  in  the  payment  of  debts  and  legacies,  and  among 
the  next  of  kin,  as  part  of  the  personal  estate  of  the  deceased. 

§  14.  The  discharge  or  bequest  in  a  will,  of  any  debt  or 
demand  of  the  testator,  against  any  executor  named  in  Ins 
will,  or  against  any  other  person,  shall  not  be  valid  as  against 
the  creditors  of  the  deceased;  but  shall  be  construed  only  as 
a  specific  bequest  of  such  debt  or  demand;  and  the  amount 
thereof  shall  be  included  in  the  inventory  of  the  credits  and 
effects  of  the  deceased,  and  shall,  if  necessary,  be  applied  in 
the  payment  of  his  debts ;  and  if  not  necessary  for  that  pur- 
pose, shall  be  paid  in  the  same  manner  and  proportion  as 
other  specific  legacies. 

§  15.  Upon  the  completion  of  the  inventory,  duplicates 
thereof  shall  be  made  and  signed  by  the  appraisers ;  one  of 
which  shall  be  retained  by  the  executor  or  administrator,  and 
the  other  shall  be  returned  to  the  surrogate  within  three 
months  from  the  date  of  such  letters. 

1  B.  L.t  311,  §  1;  Laws  of  1821,  46;  26  B.,  332;  3  Brad.,  228;  37  B.,  642. 

§16.  Upon  returning  such  inventory,  the  executor  or  ad- 
ministrator shall  take  and  subscribe  an  oath,  before  the  sur- 
rogate ;  or  if  such  surrogate  be  absent  from  the  county,  or 
incapable  from  sickness  or  otherwise,  of  transacting  business, 
or  his  office  be  vacant,  then  before  a  judge  of  the  county 
courts  of  such  county ;  stating,  that  such  inventory  is  in  all 
respects  just  and  true,  that  it  contains  a  true  statement  of 
all  the  personal  property  of  the  deceased,  which  has  come  to 
the  knowledge  of  such  executor  or  administrator,  and  partic- 
ularly of  all  money,  bank  bills,  and  other  circulating  medium, 

Digitized  by  VjOOQLC 


cbap.ti]    EXECUTORS  AND  ADMINISTRATOR&  87 

ARIL  !• 

belonging  to  the  deceased,  and  of  all  just  claims  of  the  de- 
ceased against  such  executor  or  administrator,  according  to 
the  best  of  his  knowledge.  Such  oath  shall  be  endorsed  upon, 
or  annexed  to,  the  inventory. 

1  B.  L.,  311,  §  1 ;  Laws  of  1821,  46;  Laws  of  1837,  ch.  460;  20  N.  Y., 
120;  26  B.,  332;  37  B.,  542. 

2  17.  If  any  executor  or  administrator  shall  neglect  or  ^£evt<£2Li, 
fuse  to  return  such  inventory,  within  the  time  aforesaid,  of  iiown 
within  such  further  time,  not  exceeding  four  months,  as  the00™1*116* 
surrogate  shall,  for  reasonable  cause,  allow ;  the  surrogate   ' 
shall  issue  a  summons,  requiring  such  executor  or  administra- 
tor, at  a  short  day,  therein  to  be  appointed,  to  appear  before 
him  and  return  an  inventory,  according  to  law,  or  show  cause 
why  an  attachment  should  not  be  issued  against  him. 

18  B.,  29 ;  1  Brad.,  24 ;  37  Bn  542. 

$  18.  If,  after  personal  service  of  such  summons,  such  ex-  n>. 
ecotor  or  administrator  shall  not,  by  the  day  appointed,  return 
such  inventory  on  oath,  or  obtain  further  time  to  return  the 
same,  the  surrogate  shall  issue  an  attachment  against  him, 
and  commit  him  to  the  common  jail  of  the  county,  there  to 
remain  until  he  shall  return  such  inventory. 

14  W.,  48 ;  37  B.,  542. 

g  19.  If  such  summons  cannot  be  served  personally,  by  Jft2gjj|* 
reason  of  such  executor  or  administrator  absconding  or  con- 
cealing himself,  or,  if  after  being  committed  to  prison,  such 
executor  or  administrator  shall  neglect  for  thirty  days,  to 
make  and  return  such  inventory,  the  surrogate  may  there- 
upon issue  under  his  seal  of  office,  a  revocation  of  the  letters 
testamentary  or  letters  of  administration,  before  granted  to 
such  executor  or  administrator ;  reciting  therein  the  cause  of 
such  revocation,  and  shall  grant  letters  of  administration 
of  the  goods,  chattels,  and  effects  of  the  deceased,  unadmin-  . 
istered,  to  the  person  entitled  thereto,  (other  than  such 
executor  or  administrator,)  in  the  same  manner  as  original 
letters  of  administration,  or  letters  testamentary. 

S  20.  Such  letters  of  administration  or  letters  testamentary,  JJTi&ri, 
shall  supercede  all  former  letters,  and  shall  deprive  the  former  new 
executor  or  administrator  of  all  power,  authority,  and  control, 
over  the  personal  estate  of  the  deceased ;  and  shall  entitle  the 
person  appointed  by  such  letters,  to  take,  demand,  and  receive 
the  goods  and  effects  of  the  deceased,  wherever  the  same  may 
be  found. 

§  21.  In  every  such  case  of  revocation,  and  whenever  di-  JJfoJSjJ0" 
rected  by  the  surrogate,  the  bond  given  by  such  former  *»*• 
executor  or  administrator  shall  be  prosecuted,  and  a  recovery 
shall  be  had  thereon  to  the  full  extent  of  any  injury  sustained 
by  the  estate  of  the  deceased,  by  the  acts  or  omissions  of  such 
executor  or  administrator,  and  to  the  ftdl  value  of  all  the  pro-      IW 
perty  of  the  deceased  received,  and  not  duly  administered,  by 
such  executor  or  administrator.    And  the  monies  collected 
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™*  *    thsreon,  shall  be  deemed  assets  in  the  hands  of  the  person,  to 
whom  such  subsequent  letters  shall  have  been  issued. 

1  a  a  O,  243;  28  How.  P.  E,  326. 

Adminhh        §  22.  Every  executor  or  administrator  committed  to  prison 
SJriioii-  *  as  aforesaid,  may  be  discharged  by  the  surrogate,  or  a  justice 
a«±«g6d.  of  the  supreme  court,  or  a  circuit  judge,  on  his  delivering 
upon  oath,  all  the  property  of  the  deceased  under  his  control, 
to  such  person  as  shall  be  authorised  by  the  surrogate  to  re- 
ceive the  same. 
iujoroto      ^23.  Any  one  or  more  of  the  executors  or  administrators 
lnTentory.    named  in  any  letters,  on  the  neglect  of  the  others,  may  return 
an  inventory ;  and  those  so  neglecting,  shall  not  thereafter 
interfere  with  the  administration,  or  have  any  power  over  the 
personal  estate  of  the  deceased ;  but  the  executor  or  adminis- 
trator so   returning   an   inventory,  shall   have  the  whole 
administration,  until  the  delinquent  return  and  verify  an  in- 
ventory, agreeably  to  the  provisions  of  this  Article. 
Hew  assets.     §  24.  Whenever  personal  property,  or  assets  of  any  kind, 
not  mentioned  in  any  inventory  that  shall  have  been  made, 
shall  come  to  the  possession  or  knowledge  of  an  executor  or 
.    administrator,  he  shall  cause  the  same  to  be  appraised  in 
manner  aforesaid,  and  an  inventory  thereof  to  be  returned, 
within  two  months  after  the  discovery  thereof;  and  the  mak- 
ing of  such  inventory  and  return,  may  be  enforced  in  the 
same  manner,  as  in  the  case  of  the  first  inventory. 

See  Laws  of  1842,  ch.  157 ;  1837,  ch.  460,  §  59.     Post,  vol.  4,  pp.  626, 
486. 

ARTICLE  SECOND. 

OF  THE    DUTIES    OF    EXECUTORS    AKD    ADMINISTRATORS,  IN    THE    PAY- 
MENT OF  DEBTS  AND  LEGACIES. 

8ml  86.  When  personal  property  to  be  sold,  to  pay  debts. 

26.  Certain  articles  to  be  first  sold. 

27.  Order  in  which  debts  are  to  be  paid. 

28.  Preferences  not  to  be  given  in  payment  of  certain  debts. 

29.  Debts  not  due,  may  be  paid,  on  deducting  interest. 

30.  In  certain  cases,  preference  may  be  given  to  rents  due. 

8L  In  suits  against  executors,  they  may  show  debts  of  a  prior  class,  Ac. 

82.  Executions  against  executors,  Ac.,  when  to  be  issued. 

83.  When  executor,  Ac,  may  retain  for  his  debt 

84.  Notice  to  creditors  to  exhibit  claims. 

85.  Upon  exhibition  of  claims,  vouchers  and  affidavits  may  be  required. 

36.  If  daim  doubted,  may  be  submitted  to  reference. 

37.  Proceedings  on  reference,  report,  judgment  and  effect  thereof. 

38.  Suit  to  be  brought  on  a  rejected  claim  within  six  months. 

39.  If  brought  on  claim  not  presented  within  six  months. 

40.  Plaintiff  to  recover  only  for  assets  in  hand ;  or  take  judgment  for  future 

41.  Oosts  in  suits  against  executors,  Ac.,  when  recovered. 

42.  Creditors  neglecting  to  present  claims,  may  prosecute  next  of  kin. 

43.  Legacies  not  to  be  paid  until  after  one  year,  unless  otherwise  directed. 

44.  If  directed  to  be  sooner  paid,  executor,  Ac.,  may  require  a  bond. 
46.  Legacies,  when  and  how  to  be  paid ;  payment  how  enforced. 
46.  Legacy  under  fifty  dollars,  to  a  minor,  may  be  paid  to  his  father. 
4t.  If  legacy  exceed  fifty  dollars,  to  be  paid  to  guardian. 
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Sac.  4a  If  not  paid  to  guardian,  legacy  to  be  invested. 
49.  When  no  guardian,  surrogate  to  keep  securities. 

60.  On  minor  coming  of  age,  to  receive  securities. 

61.  In  ease  of  minor's  death,  to  go  to  his  representatives. 

S  25.  If  any  exocutor  or  administrator  shall  discover  that 
the  debts  against  any  deceased  person,  and  the  legacies  whS^d 
bequeathed  by  him  can  not  be  paid  and  satisfied  without  a  JSt*1" 
sale  of  the  personal  property  of  the  deceased,  the  same,  so 
far  as  may  be  necessary  for  the  payment  of  such  debts  and 
legacies,  shall  be  sold*  The  sale  may  be  public  or  private, 
and,  except  in  the  city  of  New- York,  may  be  on  credit,  not 
exceeding  one  year,  with  approved  security.  Such  executor 
or  administrator  shall  not  be  responsible  for  any  loss  happen- 
ing by  such  sale,  when  made  in  good  faith,  and 'with  ordinary 
prudence. 

$  26.  In  making  such  sales,  such  articles  as  are  not  neces-  Sf^1* 
sary  for  the  support  and  subsistence  of  the  family  of  the 
deceased,  or  as  are  not  specifically  bequeathed,  shall  be  first 
sold ;  and  articles  so  bequeathed,  shall  not  be  sold,  until  the 
residue  of  the  personal  estate  has  been  applied  to  the  payment 
of  debts* 

See  Laws  of  1847,  ch.  80.    Post*  rol  4,  p.  606. 

S  27.  Every  executor  and  administrator  shall  proceed  with0"*",* 
diligence,  to  pay  the  debts  of  the  deceased,  and  shall  pay  the5?S5u. 
same  according  to  the  following  order  of  classes : 

l.  Debts  entitled  to  a  preference,  under  the  laws  of  the 
United  States : 

%  Taxes  assessed  upon  the  estate  of  the  deceased,  previous 
to  his  death : 

a  Judgments  docketed,  and  decrees  enrolled,  against  the 
deceased,  according  to  the  priority  thereof,  respectively : 

*.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills 
and  unliquidated  demands  and  accounts. 

20  N.  Y„  120;  14  B.,  487;  7  B.t  379;  7  PtX,  444;  6  Pai.,  21;  3  Bi, 
347;  4  Ab.,  273;  4  Brad.,  213,  218;  2  Brad.,  103,  212;  1  Brad, 
343 ;  31  N.  Yn  360 ;  19  Ab.,  1 ;  15  Ab.,  229. 

$  28.  No  preference  shall  be  given  in  the  payment  of  any  certain 
debt,  over  other  debts  of  the  same  class,  except  those  speci-SSoiSCS!0 
fled  in  tike  third  class ;  nor  shall  a  debt  due  and  payable,  be 
entitled  to  preference  over  debts  not  due ;  nor  shall  the  com- 
mencement of  a  suit  for  the  recovery  of  any  debt,  or  the 
obtaining  a  judgment  thereon  against  the  executor  or  admin- 
istrator, entitle  such  debt  to  any  preference  over  others  of 
the  same  class. 

7  B^  379 ;  4  Afc,  270 ;  18  W.,  667  ;  17  W.,  560 ;  19  Ab.,  1. 

S  29.  Debts  not  due,  may  be  paid  by  an  executor  or  admin- Debts  not 
istrator,  according  to  the  class  to  which  they  may  belong,  pftW' 
after  deducting  a  rebate  of  legal  interest  upon  the  sum  paid, 
for  the  time  unexpired. 

S  90.  Preference  may  be  riven  by  the  surrogate,  to  rents  stats.  \ 
doe  or  accruing  upon  leases  held  by  the  testator  or  intestate, 
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TIT,|I,  *■  at  the  time  of  his  death,  over  debts  of  the  fourth  class,  when- 
ever it  shall  be  made  to  appear  to  his  satisfaction,  that  such 
preference  will  benefit  the  estate  of  such  testator  or  intestate. 
§  31.  In  any  suit  against  an  executor  or  administrator,  the 
defendant  may  show,  under  a  notice  for  that  purpose,  given 
with  his  plea,  that  there  are  debts  of  a  prior  class  unsatisfied, 
or  that  there  are  unpaid  debts  of  the  same  class  with  that  on 
which  the  suit  is  brought,  and  judgment  shall  be  Tendered 
only  for  such  part  of  the  assets  in  his  hands,  as  shall  remain 
after  satisfying  the  debts  of  the  prior  class,  and  as  shall  be  a 
just  proportion  to  the  other  debts  of  the  same  class,  with  that 
on  which  the  suit  is  brought.  But  the  plaintiff  may,  as  in 
other  cases,  take  judgment  for  the  whole  or  part  of  his  debt, 
to  be  levied  of  future  assets. 

4  Ab.,  273;  25  W.,  416 ;  It  W.,  561. 

§  32.  No  execution  shall  issue  upon  a  judgment  against  an 
executor  or  administrator,  until  an  account  of  his  adminis- 
tration shall  have  been  rendered  and  settled,  or  unless  on  an 
order  of  the  surrogate  who  appointed  him.  And  if  an  account 
has  been  rendered  to  the  surrogate  by  such  executor  or 
administrator,  execution  shall  issue  only  for  the  sum  that  shall 
have  appeared  on  the  settlement  of  such  account,  to  have 
been  a  just  proportion  of  the  assets  applicable  to  the  judg- 
ment. 

2Ab,  437;  11  How.  P.  R.,  126;  10  How.  P.  R.,  217;  23  W.,  478;  12 
W.,  543;  9  W.,  448,  487 ;  2  Brad.,  24. 

§  33.  No  part  of  the  property  of  the  deceased  shall  be 
retained  by  an  executor  or  administrator,  in  satisfaction  of 
his  own  debt  or  claim,  until  it  shall  have  been  proved  to,  and 
allowed  by,  the  surrogate ;  and  such  debt  or  claim  shall  not 
be  entitled  to  any  preference  over  others  of  the  same  class. 

6  Pai.,  167 ;  Laws  of  1837,  ch.  460,  §  37 ;  2  Brad.,  116. 

§  34.  Any  executor  or  administrator,  at  any  time,  at  least 
six  months  after  the  granting  of  the  letters  testamentary  or 
of  administration,  may  insert  a  notice  once  in  each  week  for 
six  months,  in  a  newspaper  printed  in  the  county,  and  in  so 
many  other  newspapers,  as  the  surrogate  may  deem  most 
likely  to  give  notice  to  the  creditors  of  the  deceased,  requiring 
all  persons  having  claims  against  the  deceased,  to  exhibit  the 
same  with  the  vouchers  thereof,  to  such  executor  or  adminis- 
trator, at  the  place  of  his  residence  or  transaction  of  business, 
to  be  specified  in  such  notice,  at  or  before  the  day  therein 
named,  which  shall  be  at  least  six  months  from  the  day  of 
the  first  publication  of  such  notice. 

6  N.  Y*,  221 ;  25  B.f  132 ;  19  B.f  155 ;  9  B.,  388 ;  1  B.,  523 ;  6  BL,  387  ; 
3  H.,  37;  1  D.,  276;  23  W.,  478;  22  W.,  571;  4  Ab.,  136,  273;  2 
Du.,  160;  4  Brad.,  164;  2  Brad.,  1;  1  Brad.,  193;  47  Bn  415;  28 
How.  P.  R,  179. 

J^SFka     S  35-  Upon  any  claim  being  presented  against  the  estate 

wqiirei    of  any  deceased  person,  the  executor  or  administrator  may 

require  satisfactory  vouchers  in  support  thereof,  and  also  the 

affidavit  of  the  claimant  that  such  claim  is  justly  due,  that 
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no  payments  have  been  made  thereon,  and  that  there  are  no   ABT,a" 
offsets  against  the  same  to  the  knowledge  of  such  claimant ; 
which  oath  may  be  taken  before  any  justice  of  the  peace,  or 
other  officer  authorised  to  administer  oaths. 

32  B.,  366;  26  B.,  334 ;  25  B.,  132 ;  1  B.,  523 ;  1  £.  Ch.f  301 ;  6  H.,  369; 
3  TL,  37 ;  4  Ab.  136;  1  Brad.,  265. 

§36.  If  the  executor  or  administrator  doubt  the  justice  of  gj**gj* 
any  claim  so  presented,  he  may  enter  into  an  agreement  in  cut™.* 
writing,  with  the  claimant,  to  refer  the  matter  in  controversy 
to  three  disinterested  persons,  or  to  a  disinterested  person,  to     [s»] 
be  approved  by  the  surrogate ;  and  upon  filing  such  agree- 
ment and  approval  of  the  surrogate  in  the  office  of  a  clerk 
of  the  supreme  court,  in  the  county  in  which  the  parties,  or 
either  of  them,  reside,  a  rule  shall  be  entered  by  such  clerk, 
either  in  vacation  or  in  term,  referring  the  matter  in  contro- 
versy to  the  person  or  persons  so  selected. 

32  B.,  356;  30  B.,  Ill ;  29  B.,  351 ;  25  B.,  132 ;  10  B.,  312*;  9  B.t  388; 
1  B.,  623 ;  12  Ab.f  79 ;  4  Ab.f  136 ;  20  How.  P.  R.,  60.;  17  How.  P. 
B.,  24 ;  16  How.  P.  R.,  314 ;  14  How.  P.  B.,  511 ;  9  How.  P.  &,  349, 
434 ;  6  How.  P.  R^  17 ;  6  H.,  388 ;  2  Da.,  160 ;  16  W.,  479 ;  43  B., 
129 ;  41  B.,  612 ;  24  How.  P.  R,  88 ;  17  Ab.,  375 ;  as  amended  by 
Laws  of  1859,  oh.  261,  §  2. 

§  37.  The  referees  shall  thereupon  proceed  to  hear  and  de-  Proceed- 
termine  the  matter,  and  make  their  report  thereon  to  the*"**' 
court  in  which  the  rule  for  their  appointment  shall  have  been 
entered.  The  same  proceedings  shall  be  had  in  all  respects, 
the  referees  shall  have  the  same  powers,  be  entitled  to  the 
same  compensation,  and  subject  to  the  same  control,  as  if  the 
reference  had  been  made  in  an  action  in  which  such  court 
might  by  law,  direct  a  reference ;  and  the  court  may  set  aside 
the  report  of  the  referees,  or  appoint  others  in  their  places, 
and  may  confirm  such  report,  and  adjudge  costs,  as  in  actions 
against  executors ;  and  the  judgment  of  the  court  thereupon 
shall  be  valid  and  effectual  in  all  respects,  as  if  the  same  had 
been  rendered  in  a  suit  commenced  by  the  ordinary  process. 

32  B.,  356;  10  B.f  312;  4  Ab.,  136;  14  How.  P.  R,  509,  511;  6  How. 
P.  R.,  11 ;  4  How.  P.  R.,  13.4 ;  13  W.,  456 ;  10  W.,  601 ;  7  W.,  522 ; 
37  B.,  223 ;  24  How.  P.  R,  404;  14  Ab.,  86. 

5  38.  If  a  claim  against  the  estate  of  any  deceased  person  Baits  on 
be  exhibited  to  the  executor  or  administrator,  and  be  dis-daS^ 
puted  or  rejected  by  him,  and  the  same  shall  not  have  been 
referred,  the  claimant  shall,  within  six  months  after  such  dis- 
pute or  rejection,  if  the  debt,  or  any  part  thereof,  be  then 
doe,  or  within  six  months  after  some  part  thereof  shall  have 
become  due,  commence  a  suit  for  the  recovery  thereof,  or  be 
forever  barred  from  maintaining  any  action  thereon ;  and  no 
action  shall  be  maintained  thereon  after  the  said  period,  by 
any  other  person  deriving  title  thereto  from  such  claimant ; 
and  any  executor  or  administrator  may,  on  the  trial  of  any 
action  founded  upon  such  demand,  give  in  evidence,  in  bar 
thereof,  under  a  notice  annexed  to  the  general  issue,  the  facts 
of  audi  refusal  and  neglect  to  commence  a  suit 

19 B.,  149;  4Ab.,  136;  2B.Ch.,421;  3BL.31;  ID.,  162;  23W.,419: 
13  W.,  37;  4  Brad.,  184;  1  BwuL,  192;  41  B.,  416. 
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Execute       S  ^  In  ca^  any  suit  shaU  be  brought  upon  a  claimt  which 
il!*l?for     ^^  nofc  ^ave  ^een  P168611^^  *°  *^e  executor  or  administrator 
oeruin™     of  a  deceased  person,  within  six  months  from  the  first  publi- 
M0eU*       cation  of  such  notice,  as  herein  before  directed,  such  executor 
or  administrator  shall  not  be  chargeable  for  any  assets  or 
monies,  that  he  may  have  paid  in  satisfaction  of  any  claims 
of  an  inferior  degree  or  of  any  legacies,  or  in  making  distri- 
bution to  the  next  of  kin,  before  such  suit  was  commenced, 
but  may  prove  such  notice  published  by  him  as  aforesaid,  and 
such  payment  and  distribution,  in  support  of  his  plea  of 
having  administered  the  estate  of  the  deceased. 

26  B.,  334;  16  B„  294;  4  Ab.,  273,  313;  15  How.  P.  R,  184;  12  How. 
P.  11,  284;  25  W.,  416;  17  W.f  569;  2  Du.,  160;  1  Brad.,  485. 

l«"  S  40*  In  such  action,  the  plaintiff  shall  be  entitled  to  recover 

only  to  the  amount  of  such  assets,  as  shall  have  been  in  the 
hands  of  such  executor  or  administrator,  at  the  time  of 
the  commencement  of  the  suit ;  or  he  may  take  judgment  for 
[M]  the  amount  of  his  claim,  or  any  part  thereof,  to  be  levied  and 
collected  of  assets,  which  shall  thereafter  come  into  the  hands 
of  such  executor  or  administrator. 

16  B.,  294;  2  Du.,  160. 

Gotta.  S  41-  In  8UCh  suft,  no  costs  shall  be  recovered  against  the 

defendants ;  nor  shall  any  costs  be  recovered  in  any  suit  at 
law,  against  any  executors  or  administrators,  to  be  levied  of 
their  property,  or  of  the  property  of  the  deceased,  unless  it 
appear  that  the  demand  on  which  the  action  was  founded, 
was  presented  within  the  time  aforesaid,  that  its  payment  was 
unreasonably  resisted  or  neglected,  or  that  the  defendant 
refused  to  refer  the  same,  pursuant  to  the  preceding  provi- 
sions ;  in  which  cases  the  court  may  direct  such  costs  to  be 
levied  of  the  property  of  the  defendants,  or  of  the  deceased, 
as  shall  be  just,  having  reference  to  the  facts  that  appeared  on 
the  trial.  If  the  action  be  brought  in  the  supreme  court,  such 
facts  shall  be  certified  by  the  judge,  before  whom  Hie  trial 
shall  have  been  had. 

9  B.,  390 ;  22  How.  P.  R,  457  ;  16  How.  P.  R,  410 ;  15  How.  P.  R,  304 ' 
14  How.  P.  R,  467 ;  12  How.  P.  R,  302,  354;  9  How.  P.  R,  201 » 
3  D.,  163,  262;  1  D.,  673,  277 ;  6  H.f  391;  22  W.,  571,  640.  642  : 
12  W.,  195,  279,  354 ;  9  W.,  448,  486 ;  7  W.,  523 ;  6  W.,  564 ;  5  W., 
75;  3  S.  a  0.,  758;  3  Du.,  671 ;  5  Pal,  258;  11  Ab..  259:  47  B.f 
438 ;  31  How.  P.  R,  477  ;  17  A.,  213,  466. 

£?  when"'     S  42.  But  any  creditor,  who  may  have  neglected  to  present 

IMA*       his  claims  as  aforesaid,  may,  notwithstanding,  recover  the 

same,  in  the  manner  prescribed  by  law,  of  the  next  of  kin, 

and  legatees  of  the  deceased,  to  whom  any  assets  shall  have 

been  paid  or  distributed. 

2  Du.,  160. 

SS^tobe      $  43"  No  teff8'0*68  s^a11  be  Pai<*  by  any  executor  or  admin- 
JLw?        istrator,  until  after  the  expiration  of  one  year  from  the  time 
of  granting  letters  testamentary  or  of  administration,  unless 
the  same  are  directed  by  the  will  to  be  sooner  paid. 

12  N.  T.,  474;  4  Brad.,  129;  2  Brad.,  74;  1  Brad.,  356;  31  How.  P.  R, 
179;  19Ab.,210.  ' 
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5  44.  In  case  a  legacy  is  directed  to  be  sooner  paid,  tlie  b^'  * 
executor  or  administrator  may  require  a  bond,  with  two 
sufficient  sureties,  conditioned,  that  if  any  debts  against  the 
deceased  shall  duly  appear,  and  which  there  shall  be  no  other 
assets  to  pay,  and  there  shall  be  no  other  assets  to  pay 
other  legacies,  or  not  sufficient,  that  then  the  legatee  shall 
refund  the  legacy  so  paid,  or  such  rateable  proportion  thereof, 
with  the  other  legatees,  as  may  be  necessary  for  the  payment 
of  the  said  debts,  and  the  proportional  parts  of  such  other 
legacies,  if  there  be  any,  and  the  costs  and  charges  incurred 
by  reason  of  the  payment  to  such  legatee ;  and  that  if  the 
probate  of  the  will,  under  which  such  legacy  is  paid,  shall  be 
revoked,  or  the  will  declared  void,  then  that  such  legatee  shall 
refund  the  whole  of  such  legacy,  with  interest,  to  the  executor 
or  administrator  entitled  thereto. 

1  R.  L.,  314>  §  18;  9  How.  P.  R.,  434. 

§  45.  After  the  expiration  of  one  year  from  the  granting  JJJJgJ01 
of  any  letters  testamentary  or  of  administration,  the  execu- 
tors or  adminstrators  shall  discharge  the  specific  legacies 
bequeathed  by  any  will,  and  pay  the  general  legacies,  if  there 
be  assets ;  and  if  there  be  not  sufficient  assets,  then  an  abate- 
ment of  the  general  legacies  shall  be  made  in  equal  propor- 
tions. Such  payment  may  be  enforced  by  the  surrogate  in 
the  same  manner  as  the  return  of  an  inventory,  as  herein 
before  provided;  and  also  by  a  suit  on  the  bond  of  such  t»u 
executor  or  administrator,  whenever  directed  by  the  surrogate. 

1  ff.  T.,  211 ;  2  B.  Ch.,  8t ;  14  B.,  553. 

§  46.  In  case  any  legatee  is  a  minor,  his  legacy,  if  under  JJJJJJJ^ 
the  value  of  fifty  dollars,  may  be  paid  to  his  father,  to  the  use  minor.0  * 
and  for  the  benefit  of  such  minor. 

$  47.  If  the  legacy  be  of  the  value  of  fifty  dollars  or  more,  JJjJJ* 
tie  same  may,  under  the  direction  of  the  surrogate,  be  paid 
to  the  general  guardian  of  a  minor ;  who  shall  be  required  to 
give  security  to  the  minor,  to  be  approved  by  the  surrogate, 
for  the  faithful  application  and  accounting  for  such  legacy. 

26  B.,  336. 

S  48.  If  there  be  no  such  guardian,  or  the  surrogate  do  not  JJJJgJJ  be 
direct  such  payment,  the  legacy  shall  be  invested  in  perma-  uves 
nent  securities,  under  the  direction  of  the  surrogate,  in  the 
name  and  for  the  benefit  of  such  minor,  upon  annual  interest ; 
and  the  interest  may  be  applied,  under  the  direction  of  the 
surrogate,  to  the  support  and  education  of  such  minor. 

1  N.  Y.,  211 ;  4  Brad.,  334. 

§  49.  It  shall  be  the  duty  of  the  surrogate,  where  there  is  no  gy^gJJ1 
guardian  of  such  minor,  to  keep  in  his  office  the  securities  so  nil**?* 
taken,  and  to  collect,  receive,  and  apply  the  interest ;  and  dl*n' 
when  necessary,  to  collect  the  principal,  and  re-invest  the 
same,  and  also  to  re-invest  any  interest  that  may  not  be  ne- 
cessarily expended  as  aforesaid 
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§  50.  On  such  minor  coming  of  age,  he  shall  be  entitled  to 
receive  the  securities  so  taken,  and  the  interest  or  other 
monies  that  may  have  been  received ;  and  the  surrogate  and 
his  sureties  shall  be  liable  to  account  for  the  same. 

§  51.  In  case  of  the  death  of  such  minor  before  coming  of 
age,  the  said  securities  and  monies  shall  go  to  his  executors 
or  administrators,  to  be  applied  and  distributed  according  to 
law ;  aud  the  surrogate  and  his  sureties  shall,  in  like  manner, 
be  liable  to  account  to  such  executor  or  administrator. 

See  Laws  of  1847,  ch.  80 ;  183V,  ch.  460.     Post,  vol.  4,  pp.  506,  486. 
ARTICLE  THIRD.* 

OF  THE  DUTIES  OF    EXECUTORS  AND    ADMINISTRATORS,  IN    RENDERING 
AN  ACCOUNT,  AND  IN  MAKING  DISTRIBUTION  TO  THE  NEXT  OF  KIN. 

Sec.  52.  When  and  by  whom  executor,  Ac.,  may  be  required  to  account 
63.  How  order  requiring  account  may  be  enforced. 
54.  To  render  vouchers  for  accounts,  and  may  be  examined  on  oath. 

65.  Certain  payments  may  be  allowed  on  oath,  without  voucher. 

66.  Allowance  may  be  made  for  property  lost  or  perished. 

57.  To  be  charged  for  increase  of  property  and  allowed  for  decrease. 

68.  Rate  of  commission  to  be  allowed  executors,  Ac. 

59.  But  not  to  be  allowed  if  compensation  provided  by  will. 

GO.  On  being  required  to  account,  executor  may  have  citation  for  a  final  settlement 

61.  Citation  to  creditors,  next  of  kin,  and  legatees,  how  served. 

62.  How  served  when  persons  interested  reside  in  other  countries. 

63.  Persons  interested  may  contest  account. 

64.  Hearing  may  be  adjourned  and  auditors  appointed. 

65.  Final  settlement  conclusive  as  to  matters  enumerated. 
66.'  The  last  section  not  to  extend  to  express  trusts. 

61.  Appeals  from  decree  for  final  settlement 

68.  Executor,  Ac.,  superseded,  may  be  cited  to  account 

69.  Executor,  Ac,  superseded,  may  cite  his  successor  to  attend  final  settlement 

70.  Executor,  Ac.,  after  eighteen  months,  may  cite  all  persons  to  attend  Anal 

settlement. 

71.  On  account  being  settled,  surrogate  to  decree  payment  of  debts,  legacies,  kc 

72.  Personal  property  and  rights  in  action  may  be  distributed  in  lieu  of  money. 
*  73.  Assignees  of  securities  may  prosecute  and  collect  them. 

74.  Monies  may  be  retained  to  meet  existing  debts. 

76.  Order  of  distribution  of  personal  estate  among  relatives. 

76  A  77.  Advancement  of  any  child  to  be  deducted  from  his  portion. 

78.  Certain  acts  not  to  be  deemed  an  advancement 

79.  Preceding  sections  not  to  apply  to  estates  of  married  women. 

80.  Sliares  of  minors  how  to  be  disposed  of. 

81.  In  what  cases  surplus  to  be  paid  into  state  treasury. 

82.  Legatees  or  next  of  kin  may  apply  within  a  year  for  portions  of  their  shares. 

83.  When  surrogate  may  direct  payment  of  such  portions. 

84.  This  Title  not  to  apply  to  public  administrator  in  New  York. 

§  52.  An  executor  or  administrator,  after  the  expiration  of 
eighteen  months  from  the  time  of  his  appointment,  may  be 
required  to  render  an  account  of  his  proceedings,  bv  an  order 
of  the  surrogate,  to  be  granted  upon  application  from  some 


»  By  laws  of  1887,  ch.  400, 1 86,  this  article  is  made  applicable  to  cases  where  letters  have  been 
revoked. 
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person  having  a  demand  against  the  personal  estate  of  the  deceased, 
either  as  creditor,  legatee;  or  next  of  tin ;  or  of  some  person  in  be- 
half of  any  minor,  having  such  claim  or  "without  such  application ;  and 
in  the  case  of  an  administrator  upon  the  application  of  any  person  who 
is  or  has  been  his  bail,  or  of  the  legal  representatives  of  such  person. 
As  amended  by  the  Laws  of  1859,  cb.  261 ;  34  N.  T.,  343 ;  17  Ab.,  168 ; 
1  R.  L.,  311,  §  3;  1RL,  448,  §  11  A  12;  20  N.  T.f  120;  3  N.  Y., 
262 ;  1  N.  Y.,  211 ;  16  B.,  566 ;  14  B.t  376 ;  1  B.,  523 ;  2  B.  Oh.,  87 ; 
475;  IB.  Oh.,  488;  6  Pel,  98;  1  PaL,  537  ;  4  J.  0.  R.,  410 ;  Laws  of 
1837,  ch.  460,  §  76 ;  4  Brad.,  136,  218 ;  3  Brad.,  429 ;  1  Brad,,  24, 224, 
53.  Obedience  to  such  order  may  be  enforced  in  the  manner  herein  How 
»re  directed,  to  compel  the  return  of  an  inventory ;  and  in  case  of  ownp^**- 
disobedience,  the  same  proceedings  may  be  had,  to  attach  the  party 
so  disobeying,  and  to  discharge  him.    And  the  like  revocation  of  the 
letters  granted  to  him,  may  be  made,  in  case  of  the  party's  absconding 
or  concealing  himself,  so  that  the  order  cannot  be  personally  served,  or 
of  his  neglecting  to  render  an  account  within  thirty  days  after  being 
committed ;  and  new  letters  shall  be  granted  with  tne  like  effect  as  in 
those  cases.      28  How.  P.  R.,  326. 

§  54.  In  rendering  such  account,  every  executor  or  administrator  BTidonee 
shall  produce  vouchers  for  all  debts  and  legacies  paid,  and  for  all  fune-  JfeS5"*c 
ml  charges  and  just  and  necessary  expenses,  which  vouchers  shall  be 
deposited  and  remain  with  the  surrogate ;  and  such  executor  or  ad- 
ministrator may  be  examined  on  oath  touching  such  payments,  and 
also  touching  any  property  or  effects  of  the  deceased  which  have  come 
to  his  hands,  and  the  disposition  thereof. 

20  N.  Y.,  120;  26  B.t  342 ;  1  Brad.,  265. 
§  55.  On  the  settlement  of  an  account  of  an  executor  or  administra-  lb. 
tor,  he  may  be  allowed  any  item  of  expenditure  not  exceeding  twenty 
dollara,  for  which  no  voucher  is  produced,  if  such  item  be  supported 
by  his  own  oath  positively  to  the  fact  of  payment,  specifying  when 
and  to  whom  such  payment  was  made,  and  if  such  oath  be  uncontra- 
dicted; but  such  allowances  shall  not,  in  the  tfhole,  exceed  five  hun- 
dred dollars,  for  payments  in  behalf  of  any  one  estate. 
26  B.,  342;  6  Pal.,  167. 

§  56.  The  surrogate  may  make  allowance  to  any  executor  or  admin-  [Wl 
istrator,  for  property  of  the  deceased,  perished  or  lost,  without  the  JjSp?* 
fault  of  such  executor  or  administrator.  ^ 

§  57.  No  profit  shall  be  made  by  executors  or  administrators,  by  increase 
the  increase,  nor  shall  they  sustain  any  loss,  by  the  decrease,  without  SJLaeof 
their  fault,  of  any  part  of  the  estate ;  but  they  shall  account  for  such  property, 
increase,  and  shall  be  allowed  for  such  decrease,  on  the  settlement  of 
their  accounts.       4Ab.,273;  i  Brad.,  248,  321. 

§  58.  On  the  settlement  of  the  account  of  an  executor  or  adminis-  commit- 
tritor,  the  surrogate  shall  allow  to  him  for  his  services,  and  if  there  be  Jjjjjj011 
more  than  one  shall  apportion  among  them  according  to  the  services  "^"^L 
rendered  by  them  respectively,  over  and  above  his  or  their  expenses.  *** 

1  For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand^  dollars,  at  the  rate  of  five  dollars  per  cent. : 

i  For  receiviog  and  paying  any  sums  exceeding  one  thousand  dol- 
lars, and  not  amounting  to  ten  thousand  dollars,  at  the  rate  of  two 
dollars  and  fifty  cents  per  cent. : 

«.  For  all  sums  above  ten  thousand  dollars,  at  the  rate  of  one  dollar 
percent: 

And  in  all  cases  such  allowance  shall  be  made  for  their  actual  and 
necessary  expenses,  as  shall  appear  just  and  reasonable.  But  if  the 
personal  estate  of  the  testator  or  intestate  shall  amount  in  value  to 
not  less  than  one  hundred  thousand  dollars  over  and  above  all  debts 


Digitized  by  VJ 


oogle 


96  EXECUTORS  AND  ADMINISTRATORS.      [past  k. 

TasM  **   and  liabilities  of  the  testator  and  intestate,  and  there  shall  be  more 
than  one  executor  and  administrator,  then,  instead  of  apportioning 
the  compensation  hereinbefore  mentioned  among  such  executors,  eacE 
and  every  one  of  such  executors  or  administrators  shall  be  entitled  to, 
and  shall  be  allowed,  the  fall  amount  of  compensation  to  which  he 
would  have  been  entitled  by  the  provisions  of  this  act,  if  he  had  been 
the  sole  executor  or  administrator ;  provided,  however,  that  the  whole 
amount  of  the  compensation  of  such  executors  or  administrators  shall 
not  exceed  what  would  be,  by  the  provisions  hereof,  paid  to  three  ex- 
ecutors or  three  administrators;  and  that  if  there  shall  be  more  than 
three  executors  or  administrators,  then  what  would  be  the  compensa- 
tion of  three  executors  or  three  administrators  shall  be  divided  among 
them  all,  the  executors  or  administrators,  in  equal  shares,  and  there 
shall  also  be  allowed  on  such  settlement  such  sum  for  counsel  fee 
thereon  and  preparing  therefor  as  to  said  surrogate  shall  seem  reason- 
able, not  exceeding  the  sum  of  ten  dollars  for  each  day  engaged  thereon. 
As  amended  by  Laws  of  1862,  ch.  362.   Post,  ▼of  6,  p.  124;  41  B.  253; 
31  How.  P.  R,  69;  I*ws  of  181t,  292;  1849,  eh.  160;  6  H.  Y„ 
432;  26  B.,  330;  23  B„  219;  20  B.,  91;  V  B.,  388;  2  Dn  6TS;  % 
Pal.,  288;  4  Ah.,  HI;  Hop,  31;  4  Brad,  129;  S  Brad,  424;  1 
Brad,  198,  248,  336. 

Whennot       §  U9-  Where  any  provision  shall  be  made  by  any  will,  for  specific 
jjjjj^      compensation  to  an  executor,  the  same  shall  be  deemed  a  full  satisfac- 
tion for  his  services,  in  lieu  of  the  allowance  aforesaid,  or  his  share 
thereof;  unless  such  executor  shall,  by  a  written  iastramettt  to  be 
filed  with  the  surrogate,  renounce  all  claim  to  such  speoifio  legacy. 
Final  §60.  If,  upon  being  required  by  any  surrogate  to  render  an  account, 

settlement.  a||  execiltor  or  administrator  desires  to  hare  the  same  finally  settled, 
he  may  apply  to  the  surrogate  for  a  citation,  which  such  surrogate 
shall  issue,  requiring  the  creditors  and  next  of  kin  of  the  deceased* 
and  the  legatees,  if  there  be  any,  to  appear  before  him,  on  some  day 
therein  to  be-specified,  and  to  attend  the  settlement  of  audi  account. 

90  H.  Y.,  ISO;  4  AbM  313;  IT  Haw.  P.  &,  SOS;  19  Pal,  619;  3  Pai, 
182 ;  1  B.  Cm  476;  1  Bni,  224 ;  84  N.  Y.,  345. 
Proceed-         §  61-  The  citation  shall  be  served  personally  on  all  these  to  whom 
*"**•         it  shall  be  directed,  living  in  the  county  of  the  surrogate,  at  least  fif- 
teen days  before  the  return  thereof;  add  upon  those  living  out  of  the 
county,  or  who,  or  whose  residence,  may  be  unknown,  either  person- 
ally, fifteen  days  previously,  or  by  publishing  the  same  in  a  newopaper 
printed  in  the  county,  at  least  four  weeks  before  the  return  thereof, 
and  in  such  newspapers  printed  in  any  other  counties,  where  any  cred- 
itors, or  other  persons  interested  in  the  estate  of  the  deceased  may 
reside,  as  the  surrogate,  upon  due  inquiry  into  the  facts,  shall  direct. 
6  N.  Y„  221 ;  4  Pai,  106;  2  Brad,  17C 
[04]  .      |  62.  If  there  be  any  such  creditors,  or  other  persons  interested, 
ib.  residing  in  any  other  state  of  the  United  States,  or  in  either  of  the 

J  provinces  of  Canada,  the  citation  shall  be  published  once  in  each  week 
or  three  months,  in  the  state  paper,  unless  such  citation  be  personally 
served  on  such  creditors,  at  least  forty  days  before  the  return  thereof ; 
and  if  there  be  any  sueh  creditors,  or  other  persons  interested,  residing 
out  of  the  United  States,  and  out  of  the  provinces  of  Canada,  the 
citation  shall  be  published  as  aforesaid  for  six  months.  In  all  cases 
of  service  by  publication,  a  copy  of  the  citation  shall  be  mailed  to 
each  of  the  persons  so  served,  at  least  thirty  days  before  the  return 
day  thereof  to  his  place  of  residenoe,  or  post-office  address,  if  bis  name 
and  post-office  address  can  be  ascertained. 

As  amended t>y  Laws  of  1363,  clL  362.  §  6. "Post  vol.  6,  p.  124.. 
6N.Y.,216. 
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S  63.  Any  creditors,  legatees,  or  other  persons  interested  in  p,£S* 
the  estate  of  the  deceased  as  next  of  kin  or  otherwise,  may  ^ 
attend  the  settlement  of  such  account,  and  contest  the  same; 
and  they,  and  the  executor  or  administrator,  shall  have  pro- 
cess, to  be  issued  by  such  surrogate,  to  compel  the  attendance 
of  witnesses.  •     . 

6  N.  Tn  216;  2  BracL,  165;  1  Brad.,  265. 

S  64.  The  hearing  of  the  allegations  and  proofs  of  the  n>. 
respective  parties,  may  be  adjourned,  from  time  to  time,  as 
shall  be  necessary.  And  the  surrogate  may  appoint  one  or 
more  auditors  to  examine  the  accounts  presented  to  him,  and 
to  make  report  thereon,  subject  to  his  confirmation;  and  may 
make  a  reasonable  allowance  to  such  auditors,  not  exceeding 
two  dollars  per  day,  to  be  paid  out  of  the  estate  of  the 
deceased. 

1  B.  CIl,  417. 

S  65.  The  final  settlement  of  such  account,  and  the  allow-  jgjft^ 
ance  thereof,  by  the  surrogate,  or  upon  appeal,  shall  be  deemed  meat. 
conclusive  evidence,  against  all  creditors,  legatees,  next  of 
kin  of  the  deceased,  and  all  persons  in  any  way  interested  in 
the  estate,  upon  whom  the  said  citation  shall  have  been  served, 
either  personally  or  by  publication,  as  herein  directed,  of  the 
following  facts,  and  of  no  others: 

i.  That  the  charges  made  in  such  account  for  monies  paid 
to  creditors,  to  legatees,  to  the  next  of  kin,  and  for  necessary 
expenses,  are  correct: 

2.  That  such  executor  or  administrator  has  been  charged  all 
the  interest  for  monies  received  by  him,  and  embraced  in  his 
account,  for  which  he  was  legally  accountable: 

s.  That  the  monies  stated  in  such  account,  as  collected, 
were  all  that  were  collectible,  on  the  debts  stated  in  such 
account,  at  the  time  of  the  settlement  thereof: 

4.  That  the  allowances  in  such  account,  for  the  decrease  in 
the  value  of  any  assets,  and  the  charges  therein  for  the  increase 
in  such  value,  were  correctly  made. 

6  N.  Y.,  221;  26  BM  340;  20  B.,  91;  11  B.,  546;  5  S.  S.  C,  380;  4  Brad., 
260;  3  Brad.,  233;  2  Brad.,  175,  291;  1  Brad.,  133. 

S  66.  Any  trustee  created  by  any  last  will  and  testament,  jKJSSnni 
or  appointed  by  any  competent  authority,  to  execute  any  trust  JgJJ^ 
created  by  any  such  last  will  or  testament ;  or  any  executor  or 
administrator,  with  the  will  annexed,  authorized  to  execute 
any  such  trust,  may  from  time  to  time  render  and  finally  set- 
tle his  accounts  before  the  surrogate  of  the  county  in  which 
such  last  will  or  testament  was  proved  in  the  manner  provided 
by  law  for  the  final  settlement  of  the  accounts  of  executors 
and  administrators,  and  may,  for  that  purpose,  obtain  and 
serve  in  the  same  manner,  the  necessary  citations  requiring  all 
persons  interested  to  attend  such  final  settlement,  and  the 
decree  of  the  surrogate  on  such  final  settlement  may  be 
appealed  from  in  the  manner  provided  tor  an  appeal  from  a 

Digitized  by  VjOOQ IC 


98 EXECUTORS  AND  ADMINISTRATORS.       [pabt  n. 

decree  of  a  surrogate  on  the  final  settlement  of  the  accounts  of  an 
executor  or  administrator,  and  the  like  proceedings  shall  be  had  on 
such  appeal.  On  all  such  accountings  of  such  trustees,  the  surrogate 
before  whom  such  accounting  may  be  had  shall  allow  to  the  trustee  or 
trustees  the  same  compensation  for  his  or  their  services  by  way  of 
commissions,  as  are  allowed  by  law  to  executors  and  administrators, 
and  also  such  allowance  for  expenses  as  shall  be  just  and  reasonable, 
and  if  there  be  more  than  one  trustee,  and  the  estate  be  insufficient  to 
give  full  commissions  to  each  trustee,  such  surrogate  shall  apportion 
such  compensation  and  allowance  among;  said  trustees,  according  to 
the  services  rendered  by  them  respectively.  The  decree  of  the  surro- 
gate on  the  final  settlement  of  an  account  provided  for  in  this  section, 
or  the  final  determination,  decree  or  judgment,  of  the  appellate  tribu- 
nal, in  case  of  an  appeal,  shall  have  the  same  force  and  effect  as  the 
decree  or  judgment  of  any  other  court  of  competent  jurisdiction  on 
the  final  settlement  of  such  accounts,  and  of.  the  matters  relating  to 
such  trust,  which  shall  have  been  embraced  in  such  accounts,  or  liti- 
gated or  determined  on  such  settlement  thereof. 

Laws  of  1850,  ch.  272 ;  1  N.  Y.,  206 ;  3  Brad.,  11,  291, 419 ;  as  amended 
by  Laws  of  1866,  ch.  115. 

[MJ  §  67.  No  appeal  shall  be  allowed  from  the  decree  of  the  surrogate 

Appeals,     for  the  final  settlement  of  such  account,  unless  the  same  shall  be  en- 
tered within  three  months  after  such  decree  shall  have  been  recorded. 
S  PaL.  190. 

To  account      §  68.  Whenever  the  authority  of  an  executor  or  administrator  shall 
^JJ*r      cease,  or  be  revoked  or  superseded  for  any  reason,  he  may  be  cited  to 
account  before  a  surrogate,  at  the  instance  of  the  person  succeeding 
to  the  administration  of  the  same  estate,  in  like  manner  as  herein  be- 
fore provided  for  a  creditor. 
28  How.  P.  R.,  326. 

Ik  §  69.  In  every  such  case  the  executor  or  administrator  may  cite  the 

person  succeeding  to  the  administration  of  the  same  estate,  to  attend 
an  account  and  settlement  of  his  proceedings  before  the  surrogate,  by 
giving  such  reasonable  notice  as  the  surrogate  shall  direct,  and  by  serv- 
ing and  publishing,  in  the  manner  herein  before  provided,  a  citation  to 
creditors  and  others ;  and  such  settlement  and  account  shall  have  the 
like  effect  in  all  respects  as  in  the  case  of  a  settlement  at  the  instance 
of  a  creditor.     ' 

Laws  of  1837,  ch.  460.    Post,  vol.  4,  p.  486. 

May  have        §  ?0.  An  executor  or  administrator,  after  the  expiration  of  eighteen 
final ^settle-  months  from  the  granting  of  letters  testamentary  or  of  administration, 
m  may  render  a  final  account  of  all  his  proceedings  to  the  surrogate  who 

appointed  him,  although  not  cited  to  do  so,  and  may  obtain  a  citation 
to  all  persons  interested  in  the  estate,  to  attend  a  final  settlement  of 
his  accounts ;  which  citation  shall  be  served  and  published  in  the  man- 
ner prescribed  in  the  preceding  sections  of  this  Title,  and  thereupon 
the  same  proceeding  shall  be  had  for  a  final  settlement,  and  with  the 
like  effect,  in  all  respects,  as  in  the  case  of  a  settlement  at  the  instance 
of  a  creditor. 

20  N.  T.t  120;  10  B,  308;  1  BM  523. 

Distrftra-        §  ^-  Whenever  an  account  shall  be  rendered,  and  finally  settled, 
tton.  under  any  of  the  preceding  sections  in  this  Article,  except  the  sixty- 

eighth  and  sixty-ninth,  if  it  shall  appear  to  the  surrogate  that  any  part 
of  the  estate  remains  to  be  paid  or  distributed,  he  shall  make  a  decree  for 
the  payment  and  distribution  of  what  shall  so  remain,  to  and  among  the 
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creditors,  legatees,  widow,  and  next  of  kin  to  the  deceased,    *RT*  * 
according  to  their  respective  rights ;  and  in  snch  decree  shall 
settle  and  determine  all  questions  concerning  any  debt,  claim, 
legacy,  bequest,  or  distributive  share ;  to  whom  the  same  shall 
be  payable ;  and  the  sum  to  be  paid  to  each  person. 

1  &  I*,  448,  §  Uj.  SO  N.  Yn  120';  6  N.  Y.,  221;  29  B„  351;  26  B., 
329;  24B.,  60;  6  B.,  356 ;  5  B.t  407 ;  4  Abn  273;  1  B.  Ch.,  T8;  6 
Pal,  98 ;  2  Brad.,  165 ;  1  Brad.,  224. 

5  72.  In  such  order  the  surrogate  inay,  upon  the  consent  in  2JjJrlb11- 
writing  of  the  parties  who  shall  have  appeared,  direct  the 
delivery  of  any  personal  property,  which  shall  not  have  been 
sold,  and  the  assignment  of  any  mortgages,  bonds,  notes,  or 
other  demands,  not  yet  due,  among  those  entitled  to  payment 
or  distribution,  in  lieu  of  so  much  money  as  such  property  or 
securities  may  be  worth,  to  be  ascertained  by  the  appraise- 
ment and  oath  of  such  persons,  as  the  surrogate  shall  appoint 
for  that  purpose. 

$  73.  Every  person  to  whom  any  such  securities  may  be      t**l 
assigned,  may  sue  and  recover  upon  the  same,  at  his  own  **■ 
costs  and  charges,  in  the  name  of  the  executor  or  adminis- 
trator making  puch  assignment,  or  otherwise,  in  the  same 
manner  as  such  executor  or  administrator  might  have  done. 

5  74.  If  upon  the  representation  of  an  executor  or  admin*-  JJiJJU  reg- 
istrator, or  otherwise,  it  shall  appear  to  the  surrogate*  that  be  retained 
any  claim  exists  against  the  estate  of  the  deceased,  which  is 
not  then  due,  or  upon  which  a  suit  is  then  pending,  he  shall 
allow  a  stun  sufficient  to  satisfy  such  claim,  or  the  proportion 
to  which  it  may  be  entitled,  to  be  retained  for  the  pur]>ose  of 
being  applied  to  the  payment  of  such  claim  when  due*  or 
when  recovered,  or  of  being  distributed  according  to  law. 
The  sum  so  retained  may  be  left  in  the  hands  of  the  executor 
or  administrator,  or  may  be  directed  by  the  surrogate  to  be 
deposited  in  some  safe  bank,  to  be  drawn  only  on  the  order 
of  the  surrogate. 

32  B^  356;  24  B.,  60;  2  B.,  424. 

5  75.  Where  the  deceased  shall  have  died  intestate,  the  ggK* 
surplus  of  his  personal  estate  remaining  after  payment  of  ti*u. 
debts ;  and  where  the  deceased  left  a  will,  the  surplus  remain- 
ing after  the  payment  of  debts  and  legacies,  if  not  bequeathed, 
""shall  be  distributed  to  the  widow,  children,  or  next  of  kin  of 
the  deceased,  in  manner  following : 

i.  One-third  part  thereof  to  the  widow,  and  all  the  residue 
by  equal  portions  among  the  children,  and  such  persons  as 
legally  represent  such  children,  if  any  of  them  shall  have 
died  before  the  deceased : 

2.  If  there  be  no  children,  nor  any  legal  representatives  of 
them,  then  one  moiety  of  the  whole  surplus  shall  be  allotted 
to  the  widow,  and  the  other  moiety  shall  be  distributed  to 
the  next  of  kin  of  the«deceased,  entitled  under  the  provisions 
of  this  section : 
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3.  If  the  deceased  leave  a  widow,  and  no  descendant,  parent, 
brother  or  sister,  nephew  or  niece,  the  widow  shall  be  entitled 
to  the  whole  surpli\s;  but  if  there  be  a  brother  or  sister, 
nephew  or  niece,  and  no  descendant  or  parent,  the  widow 
shall  be  entitled  to  a  moiety  of  the  surplus  as  above  provided, 
and  to  the  whole  of  the  residue  where  it  does  not  exceed  two 
thousand  dollars ;  if  the  residue  exceed  that  sum,  she  shall 
receive,  in  addition  to  her  moiety,  two  thousand  dollars ;  and 
the  remainder  shall  be  distributed  to  the  brothers  and  sisters, 
and  their  representatives : 

4.  If  there  be  no  widow,  then  the  whole  surplus  shall  be 
distributed  equally  to  and  among  the  children,  and  such  as 
legally  represent  them : 

5.  In  case  there  be  no  widow,  and  no  children,  and  no 
representatives  of  a  child,  then  the  whole  surplus  shall  be 
distributed  to  the  next  of  kin,  in  equal  degree  to  the  deceased, 
and  their  legal  representatives : 

e.  If  the  deceased  shall  leave  no  children,  and  no  repre- 
sentatives of  them,  and  no  father,  and  shall  leave  a  widow 
and  a  mother,  the  moiety  not  distributed  to  the  widow  shall 
iw]  be  distributed  in  equal  shares  to  his  mother,  and  brothers  and 
sisters,  or  the  representatives  of  such  brothers  and  sisters; 
and  if  there  be  no  widow,  the  whole  surplus  shall  be  distri- 
buted in  like  manner  to  the  mother,  and  to  the  brothers  and 
sisters,  or  the  representatives  of  such  brothers  and  sisters : 

7.  If  the  deceased  leave  a  father,  and  no  child  or  descend- 
ant, the  father  shall  take  a  moiety,  if  there  be  a  widow,  and 
the  whole,  if  there  be  no  widow: 

8.  If  the  deceased  leave  a  mother,  and  no  child,  descendant, 
father,  brother,  sister,  or  representative  of  a  brother  or  sister, 
the  mother,  if  there  be  a  widow,  shall  take  a  moiety,  and  the 
whole,  if  there  be  no  widow;  and  if  the  deceased  shall  have 
been  an  illegitimate,  and  have  left  a  mother,  and  no  child  or 
descendant  or  widow,  such  mother  shall  take  the  whole  and 
be  entitled  to  letters  of  administration,  in  exclusion  of  all 
other  persons,  in  pursuance  of  the  provisions  of  this  Chapter. 
And  if  the  mother  of  such  deceased  shall  be  dead,  the  rela- 
tives of  the  deceased  on  the  part  of  the  mother,  shall  take,  in 
the  same  manner  as  if  the  deceased  had  been  legitimate,  and 
be  entitled  to  letters  of  administration  in  the  same  order: 

9.  Where  the  descendants,  or  next  of  kin  of  the  deceased, 
entitled  to  share  in  his  estate,  shall  be  all  in  equal  degree 
to  the  deceased,  their  shares  shall  be  equal : 

10.  When  such  descendants,  or  next  of  kin,  shall  be  of 
unequal  degrees  of  kindred,  the  surplus  shall  be  apportioned 
among  those  entitled  thereto,  according  to  their  respective 
stocks;  so  that  those  who  take  in  their  own  right,  shall 
receive  equal  shares,  and  those  who  take  by  representation, 
shall  receive  the  share  to  which  the  parent  whom  they  repre- 
sent, if  living,  would  have  been  entitled: 
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il  No  representation  shall  be  admitted  among  collaterals, 
after  brothers'  and  sisters'  children  :  :\:  - 

12.  Relatives  of  the  half-blood,  shall  take  equally  with  those     --V 
of  the  whole  blood  in  the  same  degree ;  and  the  representa-  ..V 
tives  of  such  relatives,  shall  take  in  the  same  manner  as  the 
representatives  of  the  whole  blood : 

ii  Descendants  and  next  of  kin  of  the  deceased,  begotten :'m~\ 
before  his  death,  but  born  thereafter,  shall  take  in  the  same  :- " 
manner  as  if  they  had  been  born  in  the  life  time  of  the  dei'.V' 
ceased,  and  had  survived  him. 

1  B.  L.,  313t  §  16;  laws  of  1845,  ch.  236;  20  N.  Y.t  120 ;  15  How.  fcj 
R.,  183 ;  4  AbM  313 ;  8  Pal,  578 ;  5  Pal,  316 ;  4  P-l,  328 ;  4  Brtfd^   ; 
28,  161;  3  Brad.,  277,  415,432;  2  BracL  349;  1  Brad.,  125,  30$, 
495;  43  B.,  152.  -  ^.J 

§  76.  If  auy  child  of  such  deceased  person  shall  have  been  Advance- 
advanced  by  the  deceased,  by  settlement  or  portion  of  realm m"oL 
personal  estate,  the  value  thereof  shall  be  reckoned  with  that 
part  of  the  surplus  of  the  personal  estate  which  shall  remain 
to  be  distributed  among  the  children  ;  and  if  such  advance- 
ment be  equal  or  superior  to  the  amount,  which,  according  to 
the  preceding  rules,  would  be  distributed  to  such  child,  as  his 
share  of  such  surplus  and  advancement,  then  such  child  and 
his  descendants  shall  be  excluded  from  any  share  in  the  dis- 
tribution of  such  surplus. 

31  B.,  522;  4  Ab.f  3. 

5  77.  But  if  such  advancement  be  not  equal  to  such  amount,  ». 
such  child,  or  his  descendants,  shall  be  entitled  to  receive  so 
much  only,  as  shall  be  sufficient  to  make  all  the  shares  of  all 
the  children,  in  such  surplus  and  advancement,  go  be  equal, 
as  near  as  can  be  estimated. 

S  78.  The  maintaining  or  educating,  or  the  giving  of  money      P*l 
to  a  child,  without  a  view  to  a  portion  or  settlement  in  life,  **■ 
shall  not  be  deemed  an  advancement,  within  the  meaning  of 
the  two  last  sections;  nor  shall  those  sections  apply  in  any 
case  where  there  shall  be  any  real  estate  of  the  intestate,  to 
descend  to  his  heirs. 

31  B.f  522;  28  B.,  635;  10  B.,  72;  4  Ab.,  3. 

§  79.  The  preceding  provisions  respecting  the  distribution  *»**««. 
it  estates,  shall  not  apply  to  the  personal  estates  of  married 
iromen;  but  their  husbands  may  demand,  recover,  and  enjoy 
the  same,  as  they  are  entitled  by  the  rules  of  the  common 
law. 

1  R.  L,  314,  g  17;  28  B.,  355;  I  Brad.,  64 

5  80.  Where  a  distributive  share  is  to  be  paid  to  a  minor,  s|*wof 
the  surrogate  may  direct  tho  same  to  be  paid  to  the  general  0Cfc  . 
guardian  of  such  minor,  and  to  be  applied  to  his  support  and 
education;  or  he  may  direct  the  same  to  be  invested  in  per- 
manent securities,  as  herein  before  provided,  in  respect  to 
legacies  to  minors,  with  the  like  authority  to  apply  the  inte- 
rest, and  subject  to  the  same  obligations. 

26  B,  336;  8  How  P.  It,  260. 
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mSnW       S  81.  When  administration  is  granted  to  any  person  not 

fSS£a    *^e  widow  of>  or  nexfc  of  kin  to,  a  deceased  person,  and  no  one 

(mm?;*    shall  appear  to  claim  the  personal  estate  of  the  deceased  within 

•  V.  V.   two  years  afte*  sach  letters  granted,  the  surplus  of  such  estate 

:  # .,  which  would  be  distributed  as  aforesaid,  shall  be  paid  into  the 

treasury  of  this  state,  for  the  benefit  of  those  who  may  there- 

•'/./.  after  appear  to  be  entitled  to  the  same. 

••:j>  •     1  a.  l.,  3ie,  g  22. 

•  •  • 

piiSa?-*"  V  S  82.  Any  person  entitled  to  any  legacy,  or  to  a  distributive 
lncie/'**  fithare  of /the  estate  of  a  deceased  person,  at  any  time  previous 
*"  ihM?.\t&  *be  expiration  one  year  from  ,the  granting  of  letters  testa- 
#/#inentary  or  of  administration,  may  apply  to  the  surrogate, 
•  -either  in  person  or  by  his  guardian,  after  giving  reasonable 
/aotice  to  the  executor  or  administrator,  to  be  allowed  to 
•l*loeive  such  portion  of  such  legacy  or  share,  as  may  be  neces- 
^ffcry  for  his  support. 

26  B.,  336 ;  3  Brad^  193;  46  Bn  206. 

ifc  §  83.  If  it  appear  to  the  surrogate  that  there  is  at  least 

one-third  more,  of  assets,  in  the  bands  of  such  executor  or 
administrator,  than  will  be  sufficient  to  pay  all  the  debts, 
legacies,  and  claims  against  the  estate,  then  known,  he  may, 
in  his  discretion,  allow  such  portion  of  the  legacy  or  distribu- 
tive share  to  be  advanced,  as  may  be  necessary  for  the 
support  of  the  person  entitled  thereto,  upon  satisfactory 
bonds  being  executed  for  the  return  of  such  portion,  with 
interest,  whenever  required. 

S  84.  The  provisions  in  this  Title  contained,  shall  not  be 
applicable  to  any  letters  testamentary  or  of  administration, 
granted  to  tne  public  administrator  in  the  city  of  New-York, 
nor  in  any  respect  to  the  said  public  administrator. 

See  Laws  of  1850,  ch.  272;  1849,  ch.  160;  1845,  ch.  236;  1837,  ch. 
460,  §  76.      Post,  vol.  4,  p  486. 

WJ  TITLE  IV. 

OF  THE  POWERS  AND  DUTIES  OP  EXECUTORS  AND  ADMINIS- 
TRATORS, IN  RELATION  TO  THE  SALE  AND  DISPOSITION  OP 
THE  REAL  ESTATE  OF  THEIR  TESTATOR  OR  INTESTATE. 

Sic.  1.  When  executors,  Ac,  may  dispose  of  real  estate. 

2.  Contents  of  the  petition  for  that  purpose. 

3.  If  there  are  any  minors,  guardians  to  be  appointed. 

4.  Minors  in  certain  cams  to  be  notified. 

6.  When  surrogate  to  grant  order  to  show  cause. 

6.  How  order  to  be  published  and  served. 

7.  If  heirs,  Ac.,  cannot  be  found,  order  how  to  be  served. 

8.  When  surrogate  to  hear  proofs  and  allegations  of  parties, 

9.  Executors,  Ac.,  to  be  examined  on  oath;  process  for  witnesses. 

10.  What  may  be  shown  by  claimants  of  the  real  estate. 

11.  Surrogate  may  award  issue  to  try  contested  facts. 

12.  Costs  of  the  issue  by  whom  paid. 

13.  The  demands  ascertained,  to  be  entered  by  surrogate  in  a  book, 

14.  What  must  appear  to  justify  order  for  disposition  of  real  < 

15.  When  to  direct  a  lease  or  mortgage  to  be  made. 
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8ml  16.  Length  of  time  for  which  lease  may  be  made.  TRUE  4 

17.  Effect  of  lease  or  mortgage  executed  under  order  of  surrogate. 

18.  When  portions  of  real  estate  may  bo  ordered  to  be  sold. 

19.  When  whole  of  real  estate  may  be  sold. 

20.  Order  in  which  real  estate  shall  be  sold. 

21.  Before  granting  order  to  lease  or  mortgage,  bond  to  be  taken. 

22.  Before  granting  order  to  sell,  bond  to  be  taken. 

23.  If  executor  neglect  to  give  bond,  free  holder  to  be  appointed. 

24.  Upon  suoh  person  executing  bond,  to  be  authorised  to  sell. 

25.  Notice  of  sale,  how  published. 

26.  Time  and  place  of  sale. 

27.  Executors  to  not  purchase,  nor  guardians,  except  for  their  wards. 

28.  Surrogate  may  allow  credit  to  be  given  ou  sale. 

29.  Proceedings  to  be  returned ;  in  what  cases  sale  may  be  vacated. 

30.  When  order  confirming  sale  to  be  made. 

31.  Contents  of  conveyances,  and  effect  thereof. 

32.  Sale  subject  to  certain  judgments  and  mortgages. 

33.  Heirs  and  devisees,  how  far  exonerated  from  debts  by  sale. 

34.  Executors  to  account  for  proceeds  of  sale. 

35.  Monies  arising  from  sale  to  be  paid  to  surrogate. 
36  ft  37.  Surrogate  to  pay  expenses  and  satisfy  dower. 

38.  Balance  to  be  distributed  among  creditors. 

39.  Debts  not  due  to  be  paid,  after  rebate  of  interest 

40.  Notice  of  distribution,  how  to  be  made. 

41.  Surrogate  to  ascertain  debts,  and  hear  proofs  relating  to  them. 

42.  Debts  how  established. 

43.  Surplus  after  payment  of  debts,  to  be  paid  to  heirs,  devisees. 

44.  Securities  taken  on  sale,  to  be  delivered  to  surrogate. 

43   Securities  taken  to  satisfy  dower,  to  be  kept  by  surrogate. 

46.  Principal  thereof,  when  to  be  collected  and  how  applied. 

47.  Surplus,  if  any,  how  distributed. 

48.  (Repealed.) 

49.  Order  to  show  cause,  how  served  on  executors. 

50.  When  surrogate  to  order  lease,  mortgage  or  sale. 

51.  Proceedings  of  executors  under  such  order. 
51  If  executors  refuse,  another  to  be  appointed. 

53  k  54.  Suits  against  heirs  aud  devisees,  when  to  be  brought 

55.  Sales  of  real  estate  made  under  a  will,  when  valid. 

56.  (Repealed.) 

57.  Proceeds  of  such  sales  to  be  accounted  for  and  distributed. 

58.  Penalty  for  selling  real  estate  contrary  to  foregoing  provisions. 
59;  Sales  in  good  faith,  not  to  be  affected  by  certain  irregularities. 
60.  Proceedings  relating  to  sales,  to  be  recorded. 

6L,  Irregularities  in  former  sales,  rectified  by  the  chancellor. 

62.  Reference  to  be  made  to  report  on  certain  matters.  [100] 

63.  Notice  to  oppose  confirmation  of  sale. 

64.  In  what  cases  such  notice  to  be  served,  personally. 

65.  In  what  cases  chancellor  to  confirm  sales. 

66.  Interest  of  deceased  in  contracts,  how  to  be  sold. 

67.  Conditions  of  sale,  and  .bond  to  be  required  of  purchaser. 

68.  In  what  case,  bond  not  to  be  required. 

69.  Assignment  of  contract,  when  and  by  whom  to  be  executed. 

70.  In  what  cases  part  of  land  contracted  may  be  sold. 

71.  Monies  arising  from  sales  to  be  paid  to  surrogate. 

72.  Extent  of  dower  claim  on  such  interest  declared. 

73.  Proceeds  of  sales,  how  applied. 

74.  When  a  part  of  land  sold,  conveyance  to  be  made. 

75.  Rights  of  executors,  Ac.,  to  euforce  contract  of  sale. 
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Actuation  S  !•  After  the  executors  or  administrators  of  any  deceased 
i«a«»ufe  Person>  S^a^  ^ave  n^^d©  *nd  filed  an  inventory  according  to 
**  law,  if  they  discover  the  personal  estate  of  their  testator  or 
intestate,  to  be  insufficient  to  pay  his  debts,  they  may,  at  any- 
time within  three  years,  after  the  granting  of  their  letters 
testamentary  or  of  administration,  apply  to  the  surrogate  for 
authority  to  mortgage,  lease  or  sell  so  much  of  the  real  estate 
of  their  testator  or  intestate,  as  shall  be  necessary  to  pay  such 
debts. 

1  R.  L,  450,  §  23;  453,  §  26;  Laws  of  1830,  ch.  320,  §  22;  16  N.  Yn 
185 ;  31  B„  178, 546  ;  22  B.,  392 ;  16  B.,  193,  544 ;  12  B.,  119;  3  B^ 
341;  1  B.,  78;  10  How.  P.  RM  191 ;  1  Ed.,  553;  4  W.,  440;  6  J.  C- 
R.,  360;  3  Brad.,  265;  2  Brad.,  10;  1  Brad.,  182;  40  B,.  4*1. 

content!  of      g  2.  The  petition  shall  set  forth, 

petition.         x   rpjje  amount  of  personal  property  which  has  come  to  the 
hands  of  the  executor  or  administrator : 
2.  The  application  thereof : 

s.  The  debts  outstanding  against  the  testator  or  intestate, 
as  far  as  the  same  can  t>e  ascertained : 

4,  A  description  of  all  the  real  estate  of  which  the  testator 
or  intestate  died  seized,  with  the  value  of  the  respective  por- 
tions or  lots,  and  whether  occupied  or  not,  and  if  occupied, 
the  names  of  the  occupants ;  and, 

5.  The  names  and  ages  of  the  devisees,  if  any,  and  of  the 
heirs  of  the  deceased  : 

And  such  petition  shall  be  verified  by  the  oath  of  the  party 
presenting  the  same. 

16  N.  Y.f  185 ;  5  N.  Y.f  497 ;  31  B.f  646  ;  14  B.,  27  ;  3  Brad.,  265. 

temiBn  S  3.  If  it  shall  appear  to  the  surrogate  by  such  petition  or 
m».  ^  other  competent  evidence,  that  any  of  the  devisees  or  heirs 
of  the  deceased  are  minors,  the  surrogate  shall  immediately, 
and  before  any  other  proceeding,  appoint  some  disinterested 
freeholder,  guardian  of  such  minors,  for  the  sole  purpose  of 
appearing  for  them,  and  taking  care  of  their  interests  in  the 
proceedings. 

I  R.  L.,  454,  §  31. 

lb.  §  4.  If  any  such  minors  are  within  the  county  of  such  sur- 

rogate, they  shall  be  personally  served  with  notice,  ten  days 
previously,  of  the  intention  to  apply  for  the  appointment  of  a 
guardian,  that  they  may  be  heard  in  the  selection  of  such 
guardian. 

Laws  of  1837,  ch.  460,  §  39,  change*  to  five  days.      Post,  vol.  4,  p.  486. 

[ioi]  §  5.  If  upon  such  application  to  the  surrogate,  it  shall 
stow'ttuse.  appear,  that  all  the  personal  estate  of  the  deceased,  applica- 
ble  to  the  payment  of  his  debts,  has  been  applied  to  that 
purpose,  and  that  there  remain  debts  unpaid,  for  the  satisfac- 
tion of  which  a  sale  may  be  made  under  the  provisions  of  this 
Title,  he  shall  make  an  order,  directing  all  persons  interested 
•  in  the  estate  to  appear  before  him,  at  a  time  and  place  therein 
to  be  specified,  not  less  than  six  weeks,  and  not  more  than 
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ten  weeks,  from  the  time  of  making  such  order,  to  show  cause 
why  authority  should  not  be  given  to  the  executors  or  admin- 
istrators applying  therefor,  to  mortgage,  lease  or  sell  so  much 
of  the  real  estate  of  their  testator  or  intestate,  as  shall  be 
necessary  to  pay  such  debts. 

1  R.  I*,  454.  §  23  k  26;  5  N.  Y.,  394,  497 ;  14  B.,  29. 

5  6.  Every  such  order  to  show  caitse,  shall  be  published  for  Jggyj*; 
four  weeks  in  a  newspaper  printed  in  the  county,  and  a  copy  leUed.*11 
thereof  shall  be  served  personally,  on  every  person  in  the 
occupation  of  the  premises,  of  which  a  sale  is  desired, 
wherever  the  same  may  be  situated,  and  on  the  widow  and 
heirs  and  devisees  of  the  deceased,  residing  in  the  county  of 
the  surrogate,  at  least  fourteen  days  before  the  day  therein 
appointed  for  showing  cause. 

6  N.  Y.,  394,  491. 

%  7.  If  such  personal  service  cannot  be  made,  or  if  such  ^ 
widow,  heirs  or  devisees,  do  not  reside  in  such  county,  but 
reside  in  the  state,  then  a  copy  of  such  order  may  be  served 
personally,  forty  days  before  the  day  of  showing  cause,  or  by 
publishing  the  same  once  in  each  week,  for  tour  weeks  in 
succession,  in  the  state  paper.  If  such  heirs  or  devisees  do 
not  reside  within  this  state,  or  cannot  be  found  therein,  the 
order  shall  be  published  once  in  each  week,  for  six  weeks 
successively,  in  the  state  paper,  or  a  copy  thereof  may  be 
personally  served  on  them,  at  least  forty  days  before  the  time 
appointed  therein,  for  showing  cause. 

§  8.  The  surrogate,  at  the  time  and  place  appointed  in  the  ££*•* 
order,  and  at  such  other  times  and  places  as  the  hearing  shall 
be  adjourned  to,  upon  due  proof  of  the  service  and  publication 
above  required,  shall  proceed  to  hear  and  examine  the  allega- 
tions and  proofs,  of  the  executors  or  administrators  applying 
for  such  authority,  and  of  all  persons  interested  in  the  estate, 
who  shall  think  proper  to  oppose  the  application. 

5  N.  Yn  394 ;  31  B.,  546. 

J  9.  The  executors  or  administrators  may  be  examined  on  **• 
oath,  and  witnesses  may  be  produced  and  examined  by  either 
party;  and  process  to  compel  their  attendance  and  testimony, 
may  be  issued  by  the  surrogate,  in  the  same  manner,  and  with 
the  like  effect,  as  in  cases  of  proving  wills  before  him. 

31  B.,  546. 

5 10.  On  such  hearing,  it  shall  be  competent  to  any  heir  or  ifc 
devisee  of  the  real  estate  in  question,  and  to  any  person  claim- 
ing under  them,  to  show,  that  the  whole  of  the  personal  estate 
of  the  deceased  has  not  been  duly  applied  by  the  executors  or  uoa] 
administrators,  to  the  payment  of  his  debts ;  to  contest  the 
validity  and  legality  of  any  debts,  demands  or  claims,  which 
may  be  represented  as  existing  against  the  testator  or  intes- 
tate ;  and  to  set  up  the  statute  of  limitations  in  bar  to  such 
claims;  and  the  admission  of  any  such  claims  so. barred,  by 
any  executor  or  administrator,  shall  not  be  deemed  to  revive 

n.— u 
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™*  *"    the  same,  so  as  in  any  way  to  affect  the  real  estate  of  the 
deceased. 

5  N.  Y.f  394 ;  2  Bred.,  80,  122 ;  1  BnwL,  10,  234, 

£!w£Ln  $  llp  ^  upon  8ac^  bearing,  any  question  of  fact  shall  arise, 
awaked."1  which,  in  the  opinion  of  the  surrogate,  cannot  be  satisfactorily 
determined  without  a  trial  by  jury,  he  shall  have  authority  to 
award  a  feigned  issue,  to  be  made  up  in  such  form,  as  to  pre- 
sent the  question  in  dispute,  and  to  order  the  same  to  be  tried 
at  the  next  circuit  court  to  be  held  in  suck  county.  New 
trials  may;  be  granted  therein  by  the  supreme  court,  as  in 
personal  actions  pending  in  that  court.  The  final  determina- 
tion of  such  issue  shall  be  conclusive  as  to  the  facts  therein 
controverted,  in  the  proceedings  before  the  surrogate. 

31  B.t  546;  6  W.,  618 ;  2  Brad.,  80. 

SESk  §  12.  The  costs  of  such  issue  shall  be  paid  by  the  party 

failing,  on  the  order  of  the  surrogate,  and  siudi  payment  may 
be  enforced  by  him  in  the  same  manner  as  ucher  orders  and 
decrees. 
published  S  13.  The  demands  which  the  surrogate  shall,  upon  such 
JjS^fc,  hearing,  adjudge  yalid  and  subsisting  against  the  estate  of 
the  deceased;  or  which  shall  have  been  determined  to  be 
valid,  on  the  trial  of  such  issue ;  or  which  shall  have  been 
recovered  against  the  executors  or  administrators,  by  the 
judgment  of  a  court  of  law,  upon  U  trial  on  the  merits;  shall 
be  by  him  entered  in  the  book  of  proceedings,  fully  ami  at 
large ;  and  the  vouchers  supporting  the  same,  shall  be  tiled 
in  his  office. 

2  B.  Ch.,  163,  390;  29  B.,  351;  8  Ab.,  425. 

SSSf'iSf  S  !*•  The  surrogate  shall  make  no  order  for  the  mortgaging, 
leasing,  or  sale  of  the  real  property  of  the  deceased,  mi  til  upon 
due  examination  he  shall  be  satisfied, 

i.  That  the  executors  or  administrators  making  such  appli- 
cation, have  fully  complied  with  the  preceding  provisions  of 
this  Title  : 

2.  That  the  debts,  for  the  purpose  of  satisfying  which  the 
application  is  made,  are  justly  due  and  owing,  and  that  they 
are  not  secured  by  judgment  or  mortgage  upon,  or  expressly 
charged  on,  the  real  estate  of  the  deceased ;  or  if  such  debts 
be  secured  by  a  mortgage  or  charge,  on  a  portion  of  such 
estate,  then  that  the  remedies  of  the  creditor  by  virtue  of 
such  mortgage  or  charge,  have  been  exhausted : 

s.  That  the  personal  estate  of  the  deceased  is  insufficient 
for  the  payment  of  such  debts ;  and  that  the  whole  of  such 
estate,  which  could  have  been  applied  to  the  payment  of  the 
debts  of  the  deceased,  has  been  duly  applied  for  that  purpose. 

31  B.t  546;  12  B.,  392;  4  W.,  441. 

JjJJIJJ^        §  15.  The  surrogate,  when  so  satisfied,  shall  in  the  fintt 

place  inquire  and  ascertain  whether  sufficient  moneys  for  the 

[*•*]     payment  of  such  debts  can  be  raised,  by  mortgaging^  or 

leasing  the  real  property  of  the  deceased,  or  any  part  thereof; 
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and  if  it  shall  appear  that  such  monies  can  be  so  raised,    nTL* 4 
advantageously,  to  the  interest  of  such  estate,  he  shall  direct 
such  mortgage  or  lease,  to  be  made  for  that  purpose. 

1  R.  L.t  450  to  454,  §  23,  26,  28,  29;  16  N.  T.,  185;  30  B.,  496;  see 
Laws  of  1937,  ch.  460,  g  41 ;  16  B.,  193,  641;  14  B.,  27. 

5 16.  No  such  lease  shall  be  for  a  longer  time,  than  until  Leti* 
the  youngest  person,  interested  in  the  real  estate  leased,  shall 
become  twenty-one  years  of  age. 

.    29  B.,  851. 

5 17.  A  lease  or  mortgage  executed  under  the  authority  of  JJJ** 
the  surrogate  as  aforesaid,  shall  be  as  valid  and  effectual,  as  ""tm* 
if  executed  by  the  testator  or  intestate  immediately  previous 

to  his  death. 

4  Ab.f  273.  , 

g  18.  If  it  shall  appear  to  the  surrogate  that  the  monies  8al6- 
required  cannot  be  raised  by  mortgage  or  lease,  advanta- 
geously to  the  estate,  he  shall  from  time  to  time  order  a  sale 
of  so  much  of  the  real  estate,  whereof  the  testator  or  intestate 
died  seized,  as  shall  be  sufficient  to  pay  the  debts,  which  the 
surrogate  shall  have  entered  in  his  books,  as  valid  and  sub- 


5  tf.  Y.f  613;  2  B.  Ch.,  164;  3  Brad.,  265. 

5 19.  If  such  real  estate  consist  of  houses  or  lots,  or  of  a  in- 
form so  situated,  that  a  part  thereof  cannot  be  sold  without 
manifest  prejudice  to  the  heirs  or  devisees,  then  the  whole  or 
a  part  thereof,  although  more  than  may  be  necessary  to  pay  ' 
such  debts,  may  be  ordered  to  be  sold;  and  if  a  sale  of  the 
whole  real  estate,  shall  appear  necessary,  to  pay  such  debts,  it 
may  be  ordered  accordingly. 

10  W.,  441. 

5  20.  The  order  shall  specify  the  lands  to  be  sold;  and  the  Ib- 
surrogate  may  therein  direct  the  order  in  which  several  tracts, 
lots,  or  pieces,  shall  be  sold.  If  it  appear  that  any  part  of 
such  real  estate  has  been  devised,  and  not  charged  in  such 
devise  with  the  payment  of  debts,  the  surrogate  shall  order 
that  the  part  descended  to  heirs,  be  sold  before  that  so  devised ; 
and  if  it  appear  that  any  lands  devised  or  descended,  have 
been  sold  by  the  heirs  or  devisees,  then  the  lands  remaining 
in  their  hands  unsold,  shall  be  ordered  to  be  first  sold,  and  in 
do  case  shall  land  devised,  expressly  charged  with  the  payment 
of  debts,  be  sold  under  any  order  of  a  surrogate. 

10  How.  P.  R,  191. 

J21.  Before  granting  any  order  for  the  mortgaging  or  Bond  of 
leasing  any  real  estate,  the  surrogate  shall  require  from  the  &£ln h 
executor  or  administrator  applying  for  the  same,  a  bond  to  22S  ** 
the  people  of  this  state,  with  sufficient  sureties,  to  be  approved 
by  the  surrogate,  in  a  penalty  double  the  amount  to  be  raised 
by  such  mortgage  or  lease,  conditioned  for  the  faithful  appli- 
cation of  the  monies  arising  from  such  mortgage  or  lease,  to 
the  payment  of  the  debts  established  before  the  surrogate  on 
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granting  the  order,  and  for  the  accounting  for  such  monies, 
whenever  required  by  such  surrogate,  or  by  any  court  of. 
competent  authority. 

24  W.t  168. 

§  22.  Before  granting  any  order  for  the  sale  of  any  real 
estate,  the  surrogate  shall  require  a  bond  in  like  manner,  and 
with  sureties  as  above  directed,  in  a  penalty  double  the  value 
of  the  real  estate  ordered  to  be  sold,  conditioned  that  such 
executors  or  administrators  will  pay  all  the  monies  arising 
from  such  sale,  after  deducting  the  expenses  thereof,  and  will 
deliver  all  securities  taken  by  them  on  such  sale,  to  the  surro- 
gate, within  twenty  days  after  the  same  shall  have  been 
received  and  taken  by  them. 

§  23.  In  case  of  the  refusal  or  neglect  of  the  executors  or 
administrators,  applying  for  such  order,  to  execute,  witbin  a 
reasonable  time,  any  bond  required  by  the  two  last  sections, 
the  surrogate  shall  appoint  a  disinterested  freeholder,  to 
execute  such  mortgage  or  lease,  or  to  make  such  sales,  who 
shall  execute  a  bond  similar,  in  all  respects,  to  that  required 
of  the  executors  or  administrators,  in  whose  place  he  shall  be 
appointed;  and  in  making  such  appointment  he  shall  give 
preference  to  any  person  who  shall  have  been  nominated  by 
the  creditors  of  the  deceased. 

§  24.  Upon  executing  and  filing  with  the  surrogate  such 
bond,  the  surrogate  shall  order  the  mortgage,  lease,  or  sale  to 
be  made  by  the  person  so  appointed,  who  shall  possess  all  the 
power  and  authority  by  this  Title  conferred  on  executors  and 
administrators,  in  relation  to  the  mortgaging,  leasing,  or  sale 
of  the  real  estate  of  the  deceased,  mentioned  in  the  order  of 
the  surrogate;  and  shall,  in  like  manner,  be  liable  to  account 
for  his  proceedings,  and  may,  in  the  same  manner,  be  com- 
pelled to  satisfy  debts,  to  pay  over  monies,  and  to  deliver 
securities. 

§  25.  Whenever  a  sale  is  ordered,  notice  of  the  time  and 
place  of  holding  the  same,  shall  be  posted,  for  six  weeks,  at 
three  of  the  most  public  places  in  the  town  or  ward  where 
the  sale  shall  be  had,  and  shall  be  published  in  a  newspaper, 
if  there  be  one  printed  in  the  same  county,  and  if  there  be 
none,  then  in  the  state  paper,  for  six  weeks  successively;  in 
which  notice,  the  lands  and  tenements  to  lie  sold,  shall  be 
described  with  common,  certainty,  by  setting  forth  the  number 
of  the  lots,  and  the  name  or  number  of  the  township  or  towns 
in  which  they  are  situated;  if  the  premises  cannot  be  so 
described,  they  shall  be  described  in  some  other  appropriate 
manner,  and  in  all  cases  the  improvements  thereon,  if  any, 
shall  be  stated. 

1  B.  L.f  451,  §  25. 

§  26.  Such  sales  shall  be  in  the  county  where  the  premises 
are  situated,  at  public  vendue,  between  the  hour  of  nine  in 
the  morning,  and  the  setting  of  the  sun  of  the  same  day. 
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5  27.  The  executors  or  administrators  making  the  sale,  and  ^f^  ^ 
the  guardians  of  any  minor  heirs  of  the  deceased,  shall  not  p«<**«* 
directly  or  indirectly  purchase,  or  be  interested  in  the  purchase 
of  any  part  of  the  real  estate  so  sold.    All  sales  made  con-     [too] 
trary  to  the  provisions  of  this  section,  shall  be  void;  but  this 
section  shall  not  prohibit  any  such  purchase  by  a  guardian  for 
the  benefit  of  his  ward. 

§  28.  On  such  sales,  the  executors  or  administrators  may  ^^tim 
give  such  length  of  credit,  not  exceeding  three  years,  for  not 
more  than  three-fourths  of  the  purchase  money,  as  shall  seem 
best  calculated  to  produce  the  highest  price,  and  shall  have 
been  directed,  or  shall  be  approved,  by  the  surrogate ;  and 
shall  secure  the  monies  for  which  credit  is  given,  by  a  bond 
of  the  purchaser,  and  by  a  mortgage  of  the  premises  sold. 

1  R.  L,  452,  §  25. 

2  29.  The  executors  or  administrators  shall  immediately  wh«ni ua« 
make  a  return  of  their  proceedings,  upon  such  order  of  sale,  rotted. 
to  the  surrogate  granting  the  same,  who  shall  examine  the 
proceedings,  and  may  also  examine  such  executors  or  admin- 
istrators, or  any  other  person  on  oath,  touching  the  same ; 
and  if  he  shall  be  of  opinion  that  the  proceedings  were  unfair, 
or  that  the  sum  bid  is  disproportionate  to  the  value,  and  that 
a  sum  exceeding  such  bid,  at  least  ten  per  cent,  exclusive  of 
the  expenses  of  a  new  sale,  may  be  obtained,  he  shall  vacate 
such  sale,  and  direct  that  another  be  had ;  of  which  notice 
shall  be  given,  and  the  sale  shall  be  in  all  respects  conducted 
as  the  sale  on  the  first  order. 

Laws  of  1819, 216,  §  3 ;  16  N.  T.,  174 ;  3  N.Y.,  303 ;  13  W.,  469;  2  Brad.,  200. 

§30.  K  it  shall  appear  to  the  surrogate,  that  such  sale  was  SSSmSi" 
legally  made  and  fairly  conducted,  and  that  the  sum  bid  was 
not  disproportionate  to  the  value  of  the  property  sold,  or  if 
disproportionate,  that  a  greater  sum  as  above  specified,  can 
not  be  obtained,  he  shall  make  an  order  confirming  such  sale, 
and  directing  conveyances  to  be  executed. 

16  N.  Y.,  174;  3  N.  Y.,  303 ;  10  Pal,  602 ;  2  Brad.,  200. 

2  31.  Such  conveyances  shall  thereupon  be  executed  to  the  JJJJJJ*" 
purchasers,  by  the  executors  or  administrators,  or  by  the  person 
so  appointed  by  the  surrogate  to  make  the  sale.  They  shall 
contain  and  set  forth  at  large  the  original  order  authorising  a 
sale,  and  the  order  confirming  the  same,  and  directing  the 
conveyance;  and  they  shall  be  deemed  to  convey  all  the 
estate,  right  and  interest  in  the  premises,  of  the  testator  or 
intestate,  at  the  time  of  his  death,  free  and  discharged  from 
all  claim  for  dower,  of  the  widow  of  such  testator  or  intestate. 

2  N.  Y.,  245 ;  4  B.,  139 ;  3  B.,  342 ;  1 S.  S.  C,  640 ;  3  B.  Ch.,  61 1 ;  2  Brad.,  394. 

g  32.  Every  sale  and  conveyance  made  pursuant  to  the  incumbnwr 
provisions  of  this  Title,  shall  be  subject  to  all  charges  by  ^ 
judgment,  mortgage  or  otherwise,  upon  the  lands  so  sold, 
existing  at  the  time  of  the  death  of  the  testator  or  intestate. 

8  Pal,  19;  Iawb  of  I860,  ch.  82,  ch.  162.      Post,  toL  4,  p.  606. 
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§  33.  If  'the  proceeds  arising  frpm  the  mortgage,  lease  or 
sale  of  any  lands,  made  pursuant  to  the  order  of  any  surro- 
gate as  herein  directed,  which  shall  have  been  paid  over  to 
such  surrogate,  shall  be  sufficient  .to  pay  all  the  debts  estab- 
lished before  the  surrogate,  on  granting  the  order,  the  heirs 
and  devisees  of  the  testator  or  intestate,  and  all  the  remaining 
lands  of  which  he  died  seised,  shall  be  exonerated  from  all 
claim  or  charge  by  reason  of  such  debts  so  established;  if 
such  proceeds  shall  not  be  sufficient  for  that  purpose,  the  heirs 
and  devisees  and  the  remaining  land,  shall  be  exonerated 
from  such  debts,  in  proportion  to  the  sum  raised,  and  paid 
over. 

5  N.  T.,  394. 

§  34.  The  surrogate  who  shall  grant  any  order  for  tlie 
mortgage,  lease  or  sale  of  real  estate,  shall  possess  the  same 
power,  to  cite  and  compel  any  executor  or  administrator,  to 
account  for  the  proceeds  of  the  sale,  mortgage  or  lease,  of 
any  real  estate,  and  to  compel  the  payment  of  debts,  and  the 
payment  of  monies  arising  from  such  sales,  and  the  delivery 
of  securities  taken  thereon,  as  if  such  -real  estate  had  been 
originally  personal  estate,  in  the  hands  of  such  executor  of 
administrator. 

1  DM  627. 

§  35.  Where  the  whole,  or  any  part,  of  the  real  estate  or 
any  deceased  person,  shall  have  been  sold  by  virtue  of  an 
order  of  a  surrogate,  the  monies  arising  from  such  sale,  shall 
be  brought  into  the  office  of  the  surrogate  granting  such 
order,  for  the  purpose  of  distribution,  and  shall  be  by  him 
retained  for  that  purpose. 

1R.L,  452,  §  26;  1  D.t  627;  12  J.R.,  120. 

§  36.  The  surrogate  shall,  in  the  first  place,  pay  out  of  the  said 
monies  the  charges  and  expenses  of  the  sale.  He  shall  next  satisfy 
any  claim  of  dower  which  the  widow  of  the  testator  or  intestate  may 
have  upon  the  lands  so  sold,  by  the  payment  of  such  Bum  in  gross  as 
shall  be  deemed,  upon  the  principles  of  law  applicable  to  annuities,  a 
reasonable  satisfaction  for  such  claim,  if  the  widow  shall  consent  to 
accept  such  sum  in  lieu  of  her  dower,  by  an  instrument  under  seal, 
duly  acknowledged  or  proved,  in  the  same  manner  as  deeds  entitled 
to  be  recorded ;  and  then  from  the  residue  he  shall  pay  any  sum  which 
may  have  been  found  due  to  the  executors  or  administrators,  upon 
the  settlement  of  their  accounts,  after  applying  thereon  the  proceeds 
of  the  personal  estate  of  the  testator  or  intestate. 

As  amended  by  L<tvrs  of  1863.  ch.  400.     Post,  vol.  6,  p.  142. 

5  N.  YM  394  j  2  N.  Y.,  245 ;  3  B.  Ch.,  611. 

§  37.  If,  after  reasonable  notice  for  that  purpose,  no  such  consent 
be  given,  then  the  surrogate  shall  set  apart  one-third  of  the  purchase 
money  to  satisfy  such  claim,  and  shall  cause  the  same  to  be  invested 
in  permanent  securities  on  annual  interest,  in  his  name  of  office,  which 
interest  shall  be  paid  to  such  claimant  during  life. 
14  N.  Y.,  281 ;  1  8.  a  C,  540. 

§  38.  If,  after  the  deductions  aforesaid,  from  the  proceeds 
of  such  sale,  there  shall  not   be  sufficient  remaining  to  pay  all 
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the  debts  of  the  testator  or  intestate,  then  the  balance  of  such   TmM  4 
proceeds   shall   be  divided,  by  the  surrogate,  among  the 
creditors,   in  proportion  to  their  respective  debts,  without 
giving  any  preference  to  bonds,  or  other  specialties,  or  to  any 
demands  on  account  of  any  suit  being  brought  thereon. 

S  39.  Every  person  to  whom  the  deceased  shall  have  been     [ion 
indebted,  on  a  valuable  consideration,  for  any  sum  of  money  £^$2? 
not  due  at  the  time  of  such  distribution,  shall  receive  his  pro- 
portion with  other  creditors,  after  deducting  a  rebate  of  legal 
interest,  upon,  the  sum  distributed,  for  the  time  unexpired  of 
such  credit 

§  40.  Before  any  such  distribution  shall  be  made,  notice  of  g^^yf 
the  time  and  place  of  making  the  same,  shall  be  published  for  u«n. 
six  weeks  successively,  in  a  newspaper  printed  in  the  county 
where  the  surrogate  resides.    He  may  also  publish  such  notice 
in  such  other  newspaper,  as  he  may  deem  most  likely  to  give 
notice  to  the  creditors. 

1R.L,  452,  g  26. 

S  41.  At  the  time  and  place  appointed,  and  at  such  other  J*00^* 
times  and  places,  as  the  surrogate  shall  appoint  for  that  pur-  aSuSm 
pose,  he  shall  proceed  to  ascertain  the  valid  and  subsisting  tUmm 
debts  against  the  testator  or  intestate,  and  shall  hear  the 
allegations  and  proofs  of  the  claimants  of  such  debts,  and  of 
the  executors,  administrators,  heirs,  devisees,  or  any  other 
person  interested  in  the  estate  of  the  deceased,  or  in  the 
application  of  the  proceeds  of  such  sale. 

5  42.  Any  debts,  which  shall  have  been  established  by  the  Ib- 
surrogate,  on  the  application  for  the  sale,  shall  not  again  be 
controverted,  unless  upon  the  discovery  of  some  new  evidence 
to  impeach  the  same,  and  then  only,  upon  due  notice  given  to 
the  claimant.  Any  other  debts  or  demands  which  shall  be 
presented,  and  which  were  not  so  established,  shall  be  proved 
to  the  satisfaction  of  the  surrogate ;  and  the  same  proceed- 
ings may  be  had  to  ascertain  the  same,  as  are  herein  before 
prescribed,  upon  the  hearing,  on  the  application  of  any  execu- 
tor or  administrator,  for  authority  to  sell  the  real  estate. 

5  43.  If  after  payment  of  debts  and  expenses,  there  be  any  surpta* 
overplus  of  the  proceeds  of  the  sale,  the  same  shall  be  dis- 
tributed, among  the  heirs  and  devisees  of  the  testator  or 
intestate,  or  the  persons  claiming  under  them,  in  proportion 
to  their  respective  rights  in  the  premises  sold. 

1  R.  L.,  45J,  §  23 ;  2  Brad.,  394 ;  2  Bnui,  394. 

J  44.  Any  securities  which  shall  have  been  taken  on  the  SS^S!* 
sale  of  any  real  estate,  shall  be  delivered  to  the  surrogate,  **»• 
and  kept  in  his  office.  He  shall  collect  the  monies  due  thereon 
from  time  to  time,  and  shall  distribute  and  apply  the  same 
among  the  creditors,  whose  debts  were  established  before 
him,  in  the  same  proportion  as  herein  directed,  respecting  the 
monies  arising  on  such  sale. 

LftWB  of  1850,  ch.  150.      Poet,  toL  4,  p.  508. 
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*££!£       S  *5.  The  securities  taken  by  any  surrogate,  on  the  invest- 

for  dower,  meat  of  a  principal  sum  at  annual  interest,  to  satisfy  a  dower 
claim,  shall  be  kept  in  his  office  as  a  part  of  his  official  papers, 
and  be  delivered  to  his  successor ;  and  it  shall  be  the  duty  of 
the  surrogate  to  collect  such  interest,  and  pay  the  same  to 
the  person  entitled  thereto. 
(io8i         g  46.  After  the  death  of  the  person  entitled  to  such  interest, 

lb-  the  principal  sum  so  secured  shall  be  collected,  and  after 

deducting  the  costs  and  charges  of  the  surrogate  in  the  man- 
agement, collection  and  distribution  thereof,  the  residue  shall 
be  distributed  among  the  creditors  of  the  deceased,  who 
shall  have  established  their  debts  previous  to  the  original 
investment  of  such  principal  sum,  in  the  same  manner,  and 
with  the  like  effect,  as  herein  provided,  for  the  distribution  of 
the  proceeds  of  the  sale  of  real  estate. 

**■  S  47.  If  there  be  any  surplus  remaining  after  such  distribu- 

tion, it  shall  be  divided  among  the  heirs  and  devisees  of  the 
testator,  or  the  heirs  of  the  intestate,  or  the  persons  claiming 
under  them,  in  proportion  to  their  respective  rights  in  the 
premises  sold. 

§  48,  repealed  by  Laws  of  1837,  cli.  460,  §  74.     See  also  Laws  of  1843, 
ch.  172;  1847,  ch.  298;  8  Pai.,  13;  15  W.,  450. 

jJJS?6*'  §  49.  Such  order  shall  be  served  personally  on  the  executor 
or  administrator  to  whom  it  shall  be  directed,  $t  least  fourteen  ■ 
days,  before  the  day  therein  appointed  for  showing  cause. 

S  50.  If  no  cause  to  the  contrary  be  shown,  the  surrogate 
shall  order  notice  of  such  application  to  be  served  and  pub- 
lished, in  the  same  manner  as  herein  before  directed,  on  the 
application  of  an  executor ;  and  if  at  the  day  appointed  in 
such  notice,  the  surrogate  be  satisfied  of  the  matters  specified 
in  the  fourteenth  section  of  this  Title,  he  may  order  such 
executor  or  administrator  to  mortgage,  lease,  or  sell  so  much 
of  the  real  estate  of  which  the  testator  of  intestate  died 
seized,  as  shall  be  sufficient  for  the  payment  of  the  debts 
established  before  him. 

2  Brad.,  157. 

**•  §  51.  Upon  such  order  being  granted  and  served,  the  execu- 

tor or  administrator  shall  mortgage,  lease  or  sell,  as  directed 
in  such  order,  in  the  manner  herein  before  directed,  upon  his 
own  application;  the  like  bond  shall  be  executed,  the  like 
notice  shall  be  given,  and  the  same  proceedings  had  in  all 
respects,  as  are  herein  prescribed  on  the  application  of  an 
executor,  and  the  proceeds  shall  be  returned  to  the  surrogate 
in  the  like  cases,  and  distribution  shall  be  made  in  the  like 
manner. 

**•  §  52.  If  an  executor  or  administrator  shall  refuse  or  neglect 

to  serve  and  publish  the  notices  above  required,  or  to  do  any 
11091  other  act  necessary  to  authorise  an  order  for  the  mortgage, 
leasing  or  sale  of  the  real  property  of  the  deceased,  the  surro- 
gate may  appoint  a  disinterested  freeholder  to  perform  the 
duties  herein  enjoined  upon  such  executor  or  administrator, 
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who-  shall  proceed  therein  in  the  same  manner  as  herein   TZTUE  * 
directed,  in  respect  to  such  executor  or  administrator. 

§  53.  No  suit  shall  be  brought  against  the  heirs  or  devisees  JJg^ 
of  any  real  estate,  in  order  to  charge  them  with  the  debts  of  Jpinand 
the  testator  or  intestate,  within  three  years  from  the  time  a  ""*' 
of  granting  letters  testamentary  or  of  administration  uppn 
the  estate  of  their  testator  or  intestate;  and  if  after  the  expi- 
ration of  that  time,  such  suit  shall  be  brought,  upon  proof 
of  an  application  having  been  made,  before  the  expiration  of 
that  period,  for  an  order  of  sale  pursuant  to  the  provisions 
of  this  Title,  such  suit  shall  be  stayed  by  the  court  in  which 
it  shall  be  pending,  until  the  result  of  such  application.  And 
if  an  order  for  sale  be  granted  thereupon,  such  suit  shall  not 
be  any  further  prosecuted,  unless  the  plaintiff  will  allege  that 
lands  have  descended  to  the  heirs  or  been  devised  to  the 
devisees,  which  were  not  included  in  any  order  of  sale,  in 
which  case,  a  decree  in  such  suit  shall  not  charge,  or  in  any 
way  affect,  any  land,  so  ordered  to  be  sold;  and  the  plaintiff 
so  proceeding  in  such  suit,  shall  not  be  entitled  to  any  share 
in  file  distribution  of  the  monies  arising  on  the  sale,  mortgage 
or  leasing,  of  any  premises,  pursuant  to  such  application. 

26  B.a  364;  13  B.,  252 ;  10  B.,  249 ;  10  How.  P.  R,  632 ;  3  a  0h.f  530; 
6  PaL,  257  ;  27  K.  Y.,  167. 

S  54.  But  if  the  plaintiff  in  any  such  suit,  shall  elect  to  dis-  ifc 
continue  the  same,  after  notice  of  an  application  having  been 
made  to  a  surrogate,  according  to  the  provisions  of  this  Title, 
he  shall  be  entitled  to  distribution  as  other  creditors,  on  estab- 
lishing his  claim. 

§  55.  Where  any  real  estate  or  any  interest  therein,  is  given  JJj^ 
or  devised  by  any  will  legally  executed,  to  the  executors  wveia 
therein  named,  or  any  of  them,  to  be  sold  by  them  or  any  of exoctttori- 
them,  or  where  such  estate  is  ordered  by  any  last  will  to  be 
sold  by  the  executors,  and  any  executor  shall  neglect  or  refuse 
to  take  upon  him  the  execution  of  such  will,  then  all  sales 
made  by  the  executor  or  executors,  who  shall  take  upon  them 
the  ^execution  of  such  will,  shall  be  equally  valid,  as  if  the 
other  executors  had  joined  in  such  sale. 

1  R.  L,  366,  §  11. 

%  56  repealed  by  Laws  of  1835,  cb.  264,  and  by  Laws  of  1837,  eh.  460, 
§71;  19N.Y.,455;  IN.  Y.,  349;  21W.,433;  15  W.,  610;  2  PaL, 
197;  1  B.  Ch.,  569;  4  8.  S.  C,  401;  45  B.,  339.  Post,  yoL  4,  pp. 
606,486. 

§  57.  Where  by  any  last  will  a  sale  of  real  estate  shall  beib. 
ordered  to  be  made,  either  for  the  payment  of  debts  or  lega- 
cies, the  surrogate  in  whose  office  such  will  was  proved,  shall 
have  power  to  cite  the  executors  in  such  will  named,  to  ac-  [uoi 
count  for  the  proceeds  of  the  sales,  and  to  compel  distribu- 
tion thereof ;  and  to  make  all  necessary  orders  and  decrees 
thereon,  with  the  like  power  of  enforcing  them,  as  if  the  said 
proceeds  had  been  originally  personal  property  of  the  de- 
ceased, in  the  hands  of  an  administrator. 

LawBof  1822,283,  §3:  l  N.Y.,210;  2  B.01l,86;  8 PaL,  1ST;  2Bra&, 
8,107.        • 
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pSSJibr  g  58.  Any  executor  or  administrator,  or  other  person, 
niegai  saiea.  appointed  as  herein  directed,  who  shall  fraudulently  sell  any 
real  estate  of  his  testator  or  intestate,  contrary  to  the  forego- 
ing provisions,  shall  forfeit  double  the  value  of  the  land  sold, 
to  be  recovered  by  the  person  entitled  to  an  estate  of  inheri- 
tance therein. 

1R.L.,  452,  §25;  2  B.  Ch.,  86. 

irregular         g  59.  No  oifence,  in  relation  to  the  giving  of  notice  of  sale, 

,**"•         or  the  taking  down,  or  defacing,  such  notice,  shall  affect  the 

validity  of  such  sale  to  any  purchaser  in  good  faith,  without 

notice  of  the  irregularity. 

*£S**ot       S  60.  The  several  surrogates  shall  record  in  books  to  be 

&g8,*c.     provided  by  them  for  that  purpose,  all  orders  and  decrees 

by  them  made,  upon  any  proceedings  before  them  in  relation 

to  the  sale  of  real  estate,  and  shall  file  and  preserve  all 

papers,  returns,  vouchers  and  documents  connected  with  such 

proceedings. 

Laws  of  1822,  283,  §  2;  Laws  of  1837,  ch.  460,  §  75.  Post,  vol.  4,  p.  486. 

irrecniari-  g  61.  Wherever  a  sale  of  any  real  estate  has  heretofore 
tam£  been  made,  by  virtue  of  an  order  of  the  court  of  probates,  or 
■**•••  of  any  surrogate,  and  a  conveyance  executed  in  pursuance 
thereof,  but  without  the  concurrence  of  any  discreet  person 
besides  the  executor  or  administrator,  as  heretofore  required 
by  law;  and  wherever  any  conveyance  has  been  executed,  or 
shall  be  executed  in  pursuance  of  such  sale,  without  setting 
forth  at  large  the  order  of  the  surrogate  directing  such  sale, 
or  the  order  confirming  the  same,  the  said  irregularities  may 
be  rectified,  and  the  sales  confirmed,  by  the  chancellor  of  the 

ofofp 

Laws  of  1819,  214;    1825,  445;    3  N.  T.,  54;    13  W.,  465;    3  PaL,  308; 
2  PaL,  316. 

Proceed-         g  62.  Upon  any  application  to  the  chancellor  for  confirma- 

rctuy       Hon  of  such  sales,  he  shall  direct  a  reference  to  a  master  in 

th0m'        chancery,  to  examine  and  report  touching  the  proceedings  on 

such  sale,  and  whether  any  heirs  or  devisees  of  the  real  estate 

sold,  or  persons  claiming  under  them,  reside  within  this  state. 

i*.  g  63.  Upon  the  coming  in  of  the  master's  report,  notice 

shall  be  published  for  eight  weeks  successively  in  the  state 

paper,  of  such  report  being  filed,  and  requiring  all  persons 

interested,  to  appear  before  the  chancellor,  at  such  time  and 

place  as  he  shall  have  directed,  to  show  cause  why  such  sale 

and  conveyance  should  not  be  confirmed. 

ft.  §  64.  If  it  appears  by  the  master's  report,  that  any  heirs  or 

devisees  of  the  real  estate  sold,  or  any  person  claiming  under 

them,  reside  within  this  state,  then  a  copy  of  such  notice  shall 

be  served  on  such  heirs  or  devisees,  or  persons  claiming  under 

[ill]     them,  either  personally  or  by  leaving  the  same  at  their  usual 

dwelling  place,  in  case  of  their  absence,  at  least  fourteen  days 

before  the  time  appointed!  for  such  hearing. 

when  to  be     g  65.  If  upon  the  hearing  of  such  application,  and  the  exa- 

conflrm"L   mination  of  the  proceedings,  it  shall  appear  to  the  satisfaction 
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of  the  chancellor,  that  the  said  sale  was  made  fairly,  and  in   vaM 4 
good  faith,  he  shall  make  such  order  for  confirming  the  sale 
and  conveyance,  as  he  shall  deem  equitable,  and  such  sale 
and  conveyance  shall  from  that  time,  be  confirmed  and  valid, 
according  to  the  terms  of  the  order. 

Laws  of  1819,  214;  1825,  445;  13  W.,  465. 

S  66.  If  the  deceased  at  the  time  of  his  death,  was  pos-  gHJjJH, 
sessed  of  a  contract  for  the  purchase  of  land,  his  interest  in  t»  sold. 
such  land  and  under  such  contract,  may  be  sold  on  the  appli- 
cation of  his  executor  or  administrator,  or  of  any  creditor,  in 
the  same  cases  and  in  the  sam,e  manner,  as  if  he  had  died 
seised  of  such  land ;  and  the  «ame  proceedings  may  be  had 
for  that  purpose,  as  are  prescribed  in  this  Title  in  respect  to 
lands  of  which  he  died  seised,  except  as  herein  after  provided. 

Laws  of  1837,  ch.  460,  g  42 ;  28  Bn  334 ;  14  B.,  27.    Post,  vol.  4,  p.  486. 

5  67.  Such  sale  shall  be  made  subject  to  all  payments,  that  2™*^ 
may  thereafter  befeome  due  on  such  contract ;  and  if  there  be  rfj™- 
any  such  payments  thereafter  to  become  due,  such  sale  shall 
not  be  confirmed  by  the  surrogate,  until  the  purchaser  shall  ex* 
ecute  a  bond  to  the  executors  or  administrators  of  the  deceased) 
for  their  benefit  and  indemnity,  and  for  the  benefit  and 
indemnity  of  the  persons  entitled  to  the  interest  of  the 
deceased  in  the  lands  so  contracted  for,  in  a  penalty  double 
the  whole  amount  of  payments  thereafter  to  become  due  on 
snch  contract,  with  such  sureties  as  the  surrogate  shall 
approve,  conditioned  that  such  purchaser  will  make  all  pay- 
ments for  such  land,  that  shall  become  due  after  the  date  of 
such  bond,  and  will  fully  and  amply  indemnify  the  executors 
or  administrators  of  the  deceased,  as  the  case  may  be,  and 
the  persons  so  entitled,  against  all  demands,  costs,  charges, 
and  expenses,  by  reason  of  any  covenant  or  agreement  con- 
tained in  such  contract,  or  by  reason  of  any  other  obligation 
or  liability  of  the  deceased,  on  account  of  the  purchase  of 
such  lands,  ^nd  against  all  other  covenants  and  agreements 
of  the  deceased,  to  the  vendor  of  such  lands,  in  relation 
thereto. 

§  68.  But  if  there  be  no  payments  thereafter  to  become  due  ** 
on  account  of  such  contract,  no  bond  shall  be  required  of  the 
purchaser. 

$  69.  When  such  bond  shall  be  executed,  in  the  cases  where  ffij^fc 
it  is  required,  and  in  all  cases  where  the  sale  shall  be  con-     *^lf^# 
finned,  the  surrogate  shall  direct  the  executors  or  administra- 
tors of  the  deceased,  to  execute   an   assignment  of  such 
contract  to  the  purchaser;  which  assignment  shall  vest  in 
such  purchaser,  his  heirs  and  assigns,  all  the  right,  interest,  and 
title,  of  the  persons  entitled  to  the  interest  of  the  deceased, 
in  the  land  sold,  at  the  time  of  sale ;  and  such  purchaser  shall     u**] 
have  the  same  rights  and  remedies  against  the  vendor  of 
such  land,  as  the  deceased  would  have  had  if  he  had  lived. 

S  70.  If,  in  the  judgment  of  the  surrogate,  a  part  of  the  men  put 
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onwd  to    laild  8°  contracted,  may  be  sold  advantageously  to  the  interest 

betoia.      of  the  estate  of  the  deceased,  and  so  that  the  purchase  monies 

of  such  part,  will  satisfy  and  discharge  all  the  payments  to  be 

made  for  such  land,  according  to  the  contract,  he  may  order 

such  part  only  to  be  sold ;  and  in  that  case,  the  purchaser 

shall  not  be  required  to  execute  any  bond. 

£j°»e*»  «*     §  71.  The  monies  arising  from  any  sale,  under  the  five  last 

"H         sections,  shall  be  paid  to  the  surrogate,  and  shall  be  disposed 

of  by  him,  in  the  payment  of  the  charges  and  expenses  of 

such  sale,  and  in  satisfying  any  claim  of  dower  which  the 

widow  of  the  deceased  may  have  upon  the  lands  so  sold,  in 

the  manner  herein  before  provided,  in  respect  to  the  sale  of 

lands,  of  which  the  deceased  died  seised. 

5  Pal,  453. 

Dower.  §  72.  But  such  claim  of  dower  is  hereby  declared  to  extend 

only  to  the  annual  interest,  during  the  life  of  the  widow,  upon 
one-third  of  the  surplus  of  the  monies  arising  from  such  sale, 
which  shall  remain,  after  paying  all  sums  of  money  due  from 
the  deceased,  at  the  time  of  such  sale,  for  the  lands  so  con- 
tracted and  sold, 
^plication  §  73.  The  surrogate  shall  apply  the  residue  of  the  monies 
2f  Sue?!  arising  from  such  sale,  in  the  first  instance,  to  the  payment  of 
all  sums  of  money,  then  due  from  the  deceased  to  the  vendor 
of  the  land  so  contracted,  on  account  of  such  contract,  and 
shall  then  proceed  to  distribute  the  balance  among  the  credi- 
tors of  the  deceased,  in  the  manner  herein  before  provided ; 
and  if  there  be  any  surplus,  after  payment  of  debts  and 
expenses,  the  same  shall  be  distributed  among  the  persons, 
who  would  have  been  entitled  to  the  interest  of  the  deceased 
in  the  land  sold  if  such  sale  had  not  been  made,  or  the  persons 
claiming  under  them,  in  proportion  to  their  respective  rights 
in  the  premises  sold. 

6  PaL,  21. 

conreyance      §  74.  Where  a  portion  only  of  the  land  so  contracted,  is 
unci!*  of    sold,  the  executor  or  administrator  shall  execute  a  conveyance 
therefor  to  the  purchaser,  which  shall  transfer  to  him  all  the 
rights  of  the  deceased  to  the  portion  so  sold,  and  all  rights 
which  shall  be  acquired  to  such  portion,  by  the  executor  or 
administrator,  or  by  the  persons  entitled  to  the  interests  ot 
the  deceased  in  the  land  sold,  at  the  time  of  sale,  on  the  per- 
fecting of  the  title  to  such  land,  pursuant  to  the  contract. 
2£hoUof      $  75.  Upon  the  payment  being  made,  in  full,  on  a  contract 
*nfo«£3.     for  the  purchase  of  land,  a  portion  of  which  shall  have  been 
sold,  according  to  the  preceding  provisions,  the  executors  or 
administrators  of  the  deceased,  shall  have  the  same  right  to 
enforce  the  performance  of  the  contract,  which  the  deceased 
would  have  had,  if  he  had  lived ;  and  any  deed  that  shall  be 
ins]     executed  to  them,  shall  be  in  trust  and  for  the  benefit  of  the 
persons  entitled  to  the  interest  of  the  deceased,  subject  to  the 
dower  of  the  widow,  if  there  be  any,  except  for  such  part  of 
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TITLE  8. 

tiie  land  so  conveyed  as  shall  have  been  sold  to  a  purchaser 
according  to  the  preceding  provisions ;  and  as  to  such  part, 
the  said  deed  shall  enure  to  the  benefit  of  the  purchaser. 

See  Laws  of  1837,  ch.  460;  1843,  ch.  172;  1847,  ch.  298;  1850,  ch. 
150,  ch.  162,  ch.  82 ;  1835,  ch.  264 ;  1830,  ch.  320.  Post,  vol.  4, 
pp.  460,  508,  506,  505. 

TITLE  V. 

OF  THE  BIGHTS  AOT>  LIABILITIES  OF  EXBCUTOBS  AOT) 
ADMINISTRATORS. 
Sbo.  1.  Executors,  *c  not  to  be  liable  on  certain  promises,  unless  made  in  writing. 

2.  Actions  upon  contract  may  be  brought  by  and  against  executors. 

3.  Administrators  entitled  to  same  actions  and  subject  to  same  liabilities. 

4.  When  actions  for  trespass  may  be  maintained  by  executors. 

5.  When  executors,  Ac.  liable  to  actions  of  trespass. 

6.  Executors  and  administrators  of  executors,  Ac.  when  liable. 

7  A  8.  When  judgments  against  heirs,  to  bar  suits  against  executors. 
9.  When  legatee  and  relatives  may  prosecute  for  legacy. 

10.  Bond  to  be  given:  its  terms. 

11.  Further  condition  of  bond  when  given  by  a  legatee. 

12.  Minor  may  sue  by  guardian,  who  is  to  give  bond. 

13.  When  abatement  from  legacy  to  be  made. 

14.  Suits  not  to  be  abated  by  death.  • 
15:  When  plaintiff  may  proceed  against  executors,  Ac.  superseded. 

16.  Person  succeeding  executor,  4c  may  be  made  defendant 

IT.  In  case  of  death  of  executors,  4c  successor  may  be  made  defendant 

18.  Payment  of  debts  and  legacies,  and  distribution  may  be  decreed  by  surrogate 

19*.  Executor  refusing  to  perform  decree. 

19*.  Application  for  order  to  issue  execution  on  judgment. 

20.  Citation  to  executors,  and  proceedings  thereon. 

21.  Effect  of  order,  and  how  suspended  by  appeal  and  bond. 
21  When  further  order  for  execution  to  be  granted. 

23.  Provisions  of  this  Chapter  to  extend  to  one  of  several  executors. 

24.  Surrogate  of  county  in  which  letters  are  granted,  to  act  in  all  matters  relative* 

to  the  same  estate. 

§  1.  Ho  executor  or  administrator  shall  be  chargeable  upon  Liability  of 
any  special  promise  to  answer  damages,  or  to  pay  the  debts  S^0nri* 
of  the  testator  or  intestate,  out  of  his  own  estate,  unless  the  Promi»efc 
agreement  for  that  purpose,  or  some  memorandum  or  note 
thereof,  be  in  writing,  and  signed  by  such  executor  or  admin- 
istrator, or  by  some  other  person  by  him  thereunto  specially 
authorised. 

S  2.  Actions  of  account,  and  all  other  actions  upon  contract,  Actions  by 
may  be  maintained  by  and  against  executors,  in  all  cases  in  SlS&w?* 
which  the  same  might  have  been  maintained,  by  or  against 
their  respective  testators.  t 

See  Laws  of  1838,  ch.  H9;  post,  vol.  4  p.  505.    6  N.  Y„  168. 

5  3.  Administrators  shall  have  actions  to  demand  and  Admmis- 
mover  the  debts  due  to  their  intestate,  and  the  personal  pro-  riSS8** 
perty  and  effects  of  their  intestate ;  and  shall  answer  and  be  ui™*** 
accountable  to  others  to  whom  the  intestate  was  holden  or 
boHnd,  in  the  same  manner  as  executoip. 

$4   Executors  and  administrators  shall  have  actions  of     [U4] 
trespass  against  any  person  who  shall  have  wasted,  destroyed,  i™*" 

[le 
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fcyexecn.    token  or  carried  away,  or  converted  to  his  own  use,  the  goods 
ton,  Ac     of  their  testator  or  intestate  in  his  life  time*    They  may  also 
.  maintain  actions  for  trespass  committed  on  the  real  estate  of 
the  deceased,  in  his  life  time* 

13  N.  T,  334;  2d  B.,  607;  19  B.,  471;  18  How.  P.  R,  279;  25  flow. 
P.  R.,  289. 

Sfnlt*1        S  5-  Any  person,  or  his  personal  representatives,  shall  have 
executors,  actions  of  trespass  against  the  executor  or  administrator 
*  of  any  testator  or  intestate,  who  in  his  life  time  shall  have 

wasted,  destroyed,  taken  or  carried  away,  or  converted  to  his 
own  use,  the  goods  or  chattels  of  any  such  person,  or  com- 
mitted any  trespass  on  the  real  estate  of  any  such  person. 

19  BM  471 ;  6  Ab.,  354;  35  Bn  598. 

executowof     S  6-  T^©  executors  and  administrators  of  every  person,  who, 
Ac       '  as  executor,  either  of  right  or  in  his  own  wrong,  or  as  admin- 
istrator, shall  have  wasted  or  converted  to  his  own  use,  any 
goods,  chattels,  or  estate,  of  any  deceased  person,  shall  be 
chargeable  in  the  same  manner,  as  their  testator  or  intestate 
would  have  been,  if  living, 
when  salts     §  7.  Every  judgment  against  an  heir  or  devisee,  shall  be  a 
executors,  bar  to  any  subsequent  suit  against  the  executor  or  adminis- 
&cf  barred.  tmtor  ()f  the  ancestor  or  devisor,  for  the  same  debt  or  dam- 
ages, upon  which  such  judgment  shall  have  been  obtained, 
unless  the  plaintiff  shall  show  an  execution  against  such  heir 
or  devisee,  returned  unsatisfied,  or  that  no  sufficient  lands  or 
tenements,  have  descended  or  been  devised,  to  such  heir  or 
devisee, 
ib/  §  8.  In  all  cases  where  a  judgment  shall  be  recovered 

against  an  heir  or  devisee,  for  a  debt  or  legacy  expressly 
charged  on  the  estate  descended  or  devised,  it  shall  be  an 
absolute  bar  to  any  subsequent  suit,  against  the  executor  or 
administrator,  for  the  same  debt  or  legacy. 
iggitees,  i     g  9.  If,  after  the  expiration  of  one  year  from  the  granting 
to  prose-611  of  letters  testamentary  or  of  administration,  there  be  more 
CT  •        than  sufficient  assets  in  the  hauds  of  any  executor  or  admin- 
istrator, to  discharge. the  debts  of  the  testator  or  intestate; 
and  if,  after  reasonable  demand  made,  and  the  offer  of  a  bond 
with  sufficient  sureties,  as  in  the  next  section  prescribed,  by 
any  legatee,  or  by  any  of  the  next  of  kin  entitled  to  share  in 
the  distribution  of  the  estate,  such  executor  or  administrator 
shall  refuse  to  pay  the  legacy  bequeathed  by  any  will  to  such 
legatee,  or  the  share  of  any  such  person  entitled  to  distribu- 
tion, he  shall  be  liable  to  such  action  as  the  case  may  require, 
tat  the  suit  of  such  legatee  or  next  of  kin,  or  their  personal 
representatives. 

2  N.  T.,  109 ;  1  B.  Ch.,  465 ;  34  N.  Y.,  183. 

S  10.  Previous  to  the  commencement  of  any  such  action,  a 
bond  to  the  executor  or  administrator  -shall  be  filed  with  the 
clerk  of  the  court,  with  such  sureties  as  the  court  or  any 
judge  thereof  shall  approve,  in  double  the  sum  of  such  share 
or  legacy,  conditioned,  that  if  any  debts  owing  by  the  testator 
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or  intestate,  shall  afterwards  be  recovered  or  duly  made  to  ^xn] 
appear,  for  the  payment  of  which,  there  shall  be  no  assets, 
other  than  the  said  share,  or  legacy,  that  then  such  person 
shall  refund  the  legacy  or  share  that  may  be  recovered  in  such 
action,  or  such  rateable  part  or  proportion  thereof,  with  the 
other  legatees  or  representatives  of  the  deceased,  as  may  be 
necessary  for  the  payment  of  the  said  debts,  and  the  costs 
and  charges  incurred  by  a  recovery  against  such  executor  or 
administrator,  in  any  suit  therefor. 

S  11.  When  given  by  a  legatee,  the  bond  shall  be  further  jg£* 
conditioned,  that  if  no  sufficient  assets  shall  thereafter  re- 
main, to  pay  any  other  legacy  which  may  be  due,  that  then 
such  person  shall  refund  such  rateable  part  or  proportion 
thereof,  with  the  other  legatees  or  representatives  of  the  de- 
ceased as  may  be  necessary  for  the  payment  of  the  propor- 
tional part  of  such  other  legacy. 

5  12.  A  minor  may  bring  such  action  by  his  guardian  or  Jjjjj^ 
next  friend,  as  in  other  cases ;  but  not  until  such  guardian 
or  next  friend  shall  have  filed  with  the  clerk  of  the  court,  a 
bond  to  the  minor,  in  such  sum,  and  with  such  sureties,  as  the 
court  shall  approve,  conditioned  that  such  guardian  or  next 
friend  shall  duly  account  to  such  minor  when  of  full  age,  or 
to  his  personal  representatives  in  case  of  his  death,  for  all 
monies  which  may  be  recovered  in  such  suit. 

5  13.  In  any  such  suit  brought  by  a  legatee,  if  it  appear  ffiggg:1 
that  there  are  not  assets  sufficient  to  pay  all  the  legacies  that  <*©»• 
may  have  been  given,  then  an  abatement  shall  be  made  in 
proportion  to  the  legacies  so  given,  and  such  legatee  shall  re- 
cover only  a  proportionate  part. 

§  14.  No  suit  that  may  have  been  commenced  by  any  exe-  ^fg^1* 
enters  or  administrators,  who  shall  die,  be  removed  or  super- 
seded, or  who  shall  become  incapable  of  acting,  shall  be 
abated  thereby,  but  may  be  continued  by  the  co-executor  or 
administrator,  if  there  be  any,  and  if  there  be  none,  by  and 
in  the  name  of  the  person  who  shall  succeed  the  executor  or 
administrator  so  dying,  removed,  superseded  or  becoming  in- 
capable, in  the  administration  of  the  same  estate. 

1  H.,615;  5PaL,  34. 

5 15.  Kan  executor  or  administrator  be  defendant  in  a  suit,  *™{jet 
pending  at  the  time  of  the  revocation  or  sui>erseding  of  his  «oc^tor»» 
power  as  such,  the  plaintiff  in  such  suit,  may  proceed  therein,  sefcd.aper 
against  such  executor  or  administrator,  hi  order  to  charge  him 
personally ;  but  no  judgment  recovered  therein,  after  such  re- 
vocation or  superseding,  shall  be  binding  or  be  of  any  force  as 
against  the  estate  of  the  testator  or  intestate,  or  any  person 
succeeding  to  the  administration  of  the  same  estate. 

g  16.  If  the  plaintiff  shall  not  elect  so  to  proceed  against  JgJJ0"" 
such  executor  or  administrator,  the  court  in  which  such  suit  Jgjjjj^ 
may  be  pending,  on  the  application  of  the  plaintiff  therein,  *uccei 
and  after  reasonable  notice  to  the  person  succeeding  to  the 

Digitized  by  VjOOQ IC 


120  EXECUTORS  AND  ADMINISTRATORS,      [pact  u. 

wtlm  «.    administration  of  the  same  estate,  may,  by  rule  of  court, 
[ii«]     substitute  the  person  so  succeeding,  as  defendant  in  such  suit, 
and  such  suit  shall  thereafter  proceed  to  final  judgment,  in 
like  manner,  as  if  it  had  been  originally  commenced  against: 
the  person  so  substituted, 
ib  in  cue       §  17.  In  case  of  the  death  of  an  executor  or  administrator, 
0  during  the  pendency  of  a  suit  against  him,  the  court  may,  hi 

like  manner,  substitute  the  person  succeeding  to  the  adminis- 
tration of  the  same  estate,  as  defendant  in  such  suit,  with 
the  like  effect. 
pranoit  or     §  18.  The  surrogate  having  jurisdiction,  shall  have  power 
JeJj'i?*"  to  decree  the  payment  of  debts,  legacies,  and  distributive 
J5£id*"     sbares  against  the  executor  or  administrator  of  a  deceased 
person,  in  the  following  cases : 

i.  Upon  the  application  of  a  creditor,  the  payment  of  any 
debt,  or  a  proportional  part  thereof,  may  be  so  decreed  at 
any  time  after  six  months  shall  have  elapsed,  from  the  grant- 
ing of  the  letters  testamentary,  or  of  administration : 

2.  Upon  the  application  of  a  legatee  or  relative  entitled  to 
a  distributive  share,  payment  of  such  legacy  or  distributive 
share,  or  its  just  proportional  part,  maybe  so  decreed,  at  any 
time,  after  one  year  shall  have  elapsed,  from  the  granting  of 
such  letters. 

1  N.  Y.,  211 ;  6  B.f  362;  2  B.  Oh.,  87,  421,  476;  1  B.Ch.,  477  ;  6  H., 
582;  18  W.,  666;  9  W.,  456;  4  Ab,  273;  6  PaL,  98;  11  How.  P. 
R.,  126;  1  Brad.,  192,  224;  31  N.  Y,  361. 

fcgjjjor  §  19*.  Whenever  an  executor  or  administrator  shall  refuse 
perform  de-  or  omit  to  perform  any  decree,  made  against  him  by  a  surro- 
cree#  gate  having  jurisdiction,  for  rendering  an  account,  or  upon  a 
final  settlement,  or  for  the  payment  of  a  debt,  legacy,  or  dis- 
tributive share,  such  surrogate  may  cause  the  tend  of  such 
executor  or  administrator  to  be  prosecuted,  and  shall  apply 
the"  monies  collected  thereon  in  satisfaction  of  such  decree,  in 
.the  same  manner  as  the  same  ought  to  have  been  applied  by 
such  executor  or  administrator. 

Laws  of  1830,  ch.  320,  §  23;  41  B„  253. 

Bxecntiont  §  19b.  Where  a  creditor  shall  have  obtained  a  judgment 
X£ra,c!c.  against  any  executor  or  administrator,  after  a  trial  at  law 
upon  the  merits,  he  may  at  any  time  thereafter  apply  to  the 
surrogate  having  jurisdiction,  for  an  order  against  such  exe- 
cutor or  administrator,  to  show  cause  why  an  execution  on 
such  judgment  should  not  be  issued. 

1  N.  Y.,  211 ;  26  B.,  351 :  5  H.  503;  1  S.  S.  0.,  243;  4  Ab.,  292 ;  3  Ah- 
452;  9  W.,  448;  31  N.  Y.,  358,  361. 

proceed-  S  20«  Tbe  surrogate,  to  whom  «uch  application  may  be 
****  made,  shall  issue  a  citation,  requiring  the  executor  or  admi- 
nistrator complained  of,  at  a  certain  time  and  place  therein  to 
be  named,  to  appear  and  account  before  him ;  and  if  upon 
such  accounting,  it  shall  appear,  that  there  are  assets  in  the 
hands  of  such  executor  or  administrator,  properly  applicable, 
under  the  provisions  of  this  Chapter,  to  the  payment,  in 
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whole  or  in  part,  of  the  judgment  so  obtained,  the  surrogate 
shall  make  an  order,  that  execution  be  issued  for  the  amount 
8o  applicable. 

5  B.t  452  ;  5  H.,  603 ;  6  Hn  582 ;  2  Bra<L,  24;  31  X.  Y.,  358  j  19  Ab., 

53  ;  17  Ab„  265. 

§  21.  Every  such  order  shall  be  conclusive  evidence,  that  ***»•* 
there  are  sufficient  assets,  in  the  hands  of  such  executor  or  **" 
administrator,  to  satisfy  the  amount  for  which  the  execution 
is  directed  to  be  levied ;  and  no  appeal  shall  be  made  from 
any  such  order,  unless  the  person  making  the  same  shall  exe- 
cute to  the  plaintiff  in  such  execution  a  bond  with  sufficient 
sureties,  to  be  approved  of  by  the  surrogate,  conditioned  for 
the  payment  of  the  full  amount  so  directed  to  be  levied,  with 
interest  thereon,  and  the  costs  of  defending  the  appeal,  in 
case  the  order  appealed  from  shall  be  affirmed. 

6  H.,  503 ;  31  N.  T.,  357  ;  19  Ab.,  1. 

g  22.  If  the  whole  sum  for  which  judgment  may  have  been    citn 
obtained,  shall  not  be  collected  on  the  execution  so  directed  Further 
to  be  issued,  and  assets  shall  thereafter  come  into  the  hands  SlSta11 
of  such  executor  or  administrator,  the  surrogate  shall  make00*1- 
a  further  order  for  issuing  execution,  upon  the  application  of 
the  creditor,  his  personal  representatives  or  assignees,  and 
shall  proceed  in  the  same  manner,  from  time  to  time,  when- 
ever assets  shall  come  to  the  bands  of  the  executor  or  admin- 
istrator, until  such  judgment  be  satisfied. 

5  23.  All  the  provisions  contained  in  this  Chapter,  or  in  Amplication 
any  of  the  statutes  of  this  state,  relative  to  executors  and  ciJEjliSr. 
administrators,  shall  apply  and  extend  to  a  single  executor  or 
administrator,  and  to  an  executrix  or  administratrix. 

§  24.  The  surrogate  of  the  county,  in  which  letters  testa-  jnrijaetion 
mentary  or  of  administration,  shall  have  been  granted,  shall  Jti!"0 
be  entitled  to  act  under  the  provisions  of  this  Chapter,  in  all 
matters  relating  to  the  estate  upon  which  such  letters  were 
granted* 
See  Laws  of  1830,  cK  820,  §  23 ;  1838,  eh.  149.    Post,  vol.  4,  p.  505. 

TITLE  YI. 

OF  PUBLIC  ADMINISTRATORS. 
Aw.  L  —  Of  the  public  administrator  in  the  city  of  New- York. 
Air.  2.  —  Of  public  administrators  in  the  several  counties,  other  than  New- York. 

ARTICLE    FIRST. 

OF  THE  PUBLIC  ADMINISTRATOR  IK  THE  CITY  OF  XEW-YORK. 
flu,  L  How  appointed,  and  the  tenure  of  his  office. 

2.  Oath  of  office  to  be  taken,  and  bond  to  be  executed  by  him. 

3.  His  commissions,  how  accounted  for;  his  salary. 

4.  Cases  in  which  he  is  authorised  to  act 

5.  Authority  net  to  extend  to  certain  cases. 

6.  In  certain  cases,  not  to  interfere  without  order  of  surrogate. 

7.  Upon  what  proof,  order  to  be  granted. 

a.  When  sobpoBna  to  be  issued,  to  discover  concealed  effects. 
II.— 16 
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111111  *     Seo.  9.  If  surrogate  be  absent,  certain  other  officers  may  issue  subpoena. 

10.  Subpoena  how  served  and  enforced. 

11.  Witness  appearing,  to  be  sworn  and  examined. 

12.  When  warrant  to  issue,  to  seize  effects  concealed  or  withheld. 

13.  Warrant  may  be  stayed,  by  giving  a  bond. 

14.  Duty  of  health  officer  respecting  effects  at  the  quarantine. 

15.  When  perishable  property  may  be  sold. 

16.  When  to  give  notice  of  application  for  letters. 

17.  Notice  how  to  be  served  and  published. 

18.  Persons  interested  may  contest  the  granting  of  letters. 

19.  When  letters  to  be  granted  to*executor,  or  widow,  or  relative. 

20.  Upon  grauting  such  letters,  authority  of  public  administrator  to  cease. 

21.  Previous  expenses  to  be  deducted  from  assets,  and  balance  paid. 

22.  If  there  be  not  sufficient  assets  to  pay  expenses,  to  be  paid  by  executor. 

23.  When  letters  to  be  granted  to  public  administrator. 

24.  In  what  cases  public  administrator  to  give  notice. 

25.  How  such  notice  is  to  be  served  and  published. 

26.  Affidavit  of  having  undertaken  administration,  Ac,  to  be  filed. 

27.  Public  administrator  thenceforth  to  administer  on  the  estate. 
[118]              28*  Powers  of  public  administrator  before  letters  granted. 

29.  In  certain  cases,  notices  to  be  served  on  foreign  consuls. 

30.  If  lawful  executor,  Ac,  appear,  assets  to  be  delivered  to  him. ' 
31  A  32.  Cases  in  which  powers  shall  be  superseded. 

33.  When  so  superseded,  to  deliver  over  assets. 

34.  Suits  commenced,  may  be  continued  by  successor. 

35.  The  rights  and  powers  of  public  administrator  on  any  estate. 

36.  To  deposit  monies  received  by  him  in  certain  bank. 

37.  Monies  deposited,  how  to  be  drawn  out 

38.  Advances,  not  exceeding  fifty  dollars,  may  be  made  to  relatives. 

39.  Account  of  public  administrator  to  be  annually  exhibited. 

40.  Account  to  be  published  in  New-York  and  in  state  paper. 

41.  Penalty  for  not  accounting,  or  not  publishing  account 

42.  Corporation  to  be  responsible  for  public  administrator. 

43.  And  for  monies  received  and  stock  transferred. 

44.  On  resignation,  papers,  to  be  delivered  to  his  successor. 

45.  Keepers  of  boarding-houses.  Ac.,  to  report  death  of  transient  persons. 

46.  Penalty  not  to  be  recovered  without  proof  of  notice  of  last  section. 

how  an-  $  *■  Tte  mayor,  aldermen  and  commonalty  of  the  city  of 
g°h*®5i  New- York,  in  common  council  convened,  from  time  to  time, 
and  as  often  as  a  vacancy  in  the  office  shall  occur,  may 
appoint  a  competent  person  to  be  the  public  administrator  in 
the  city  of  New- York,  who  shall  hold  his  office  during  the 
pleasure  of  the  said  common  council. 

4  S.  8.  C,  1.     See  Laws  of  1857,  ch.  446,  g  21. 

oath  and  S  2.  Before  entering  upon  the  duties  of  his  office,  the  person 
bond-  so  appointed  shall  take  the  oath  prescribed  by  the  constitu- 
tion, and  shall  execute  a  bond,  with  such  sureties  as  shall  be 
approved  by  the  mayor  or  recorder  of  the  said  city,  to  the 
mayor,  aldermen  and  commonalty  thereof,  in  the  penal  sum  of 
ten  thousand  dollars,  conditioned  for  the  faithful  discharge 
of  all  duties  enjoined  on  him  by  law,  and  particularly,  that 
he  will  account  for,  and  pay  over,  all  monies  and  property, 
that  may  come  to  his  hands  as  such  administrator,  according 
to  law* 
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S3.  The  public  administrator  shall  retain  a  commission,  Co*"|J" 
over  and  above  all  expenses,  upon  all  monies  that  shall  come  J32itnd 
into  his  hands,  at  the  rate  of  five  dollars  upon  the  hundred 
dollars,  upon  all  sums  received  from  any  one  estate,  not 
exceeding  two  thousand  five  hundred  dollars ;  and  upon  all 
Boms  so  received,  exceeding  that  sum,  at  the  rate  of  two 
dollars  and  fifty  cents  upon  every  hundred  dollars;  which 
sums  may  be  so  retained  in  preference  to  any  debts  or  claims, 
excepting  funeral  charges.  The  monies  so  retained  shall  be 
accounted  for,  and  paid  by  him,  into  the  treasury  of  the  city 
of  New-York.  He  shall  be  allowed  and  paid  quarterly,  such, 
salary  for  his  services,  as  the  common  council  of  the  city 
shall  prescribe,  not  less  than  one  thousand  two  hundred  and 
fifty  dollars  annually. 

§  4.  In  the  right  of  his  office,  he  shall  have  authority  to  ™.*nih0f 
collect  and  take  charge  of  the  goods,  chattels,  personal  estate, 
and  debts,  of  persons  dying  intestate,  and  for  that  purpose, 
to  maintain  suits  as  public  administrator  as  any  executor     ["»3 
might  by  law,  in  the  following  cases : 

1.  Whenever  any  person  shall  die  intestate,  either  within 
this  state  or  out  of  it,  leaving,  any  goods,  chattels,  or  effects 
within  the  city  and  county  of  New-York : 

2.  Whenever  any  goods,  chattels,  or  effects  of  any  person 
who  shall  have  died  intestate,  shall  arrive  within  the  said  city  ' 
and  county,  after  bis  death : 

3.  Whenever  any  person,  coming  from  any  place  out  of  this 
state,  in  a  vessel  bound  to  the  port  of  New- York,  and  arriv- 
ing at  the  quarantine,  near  the  city  of  New- York,  shall  there 
die  intestate,  and  shall  leave  any  effects  either  at  the  said 
quarantine,  or  in  the  city  of  New-York,  or  elsewhere : 

4.  Whenever  any  effects  of  any  such  person  so  arriving 
and  dying  intestate  at  the  said  quarantine,  shall,  after  his 
death,  arrive  either  at  the  said  quarantine,  or  within  the  city 
of  New- York : 

5.  Whenever  any  person,  coming  from  any  place  out  of 
this  state  in  a  vessel  bound  to  the  port  of  New- York,  shall 
die  intestate  on  his  passage,  and  any  of  his  effects  shall  arrive 
at  the  said  quarantine : 

In  all  the  preceding  cases,  intestacy  shall  be  presumed,  until 
a  will  shall  be  proved,  and  letters  testamentary  be  granted 
thereon. 

2  J.  C.  R„  493. 

§5.  But  the  last  section  shall  not  confer  on  the  public  .Ib- 
administrator,  any  authority  in  respect  to  the  estate  of  any 
person  not  a  citizen  of  this  state,  dying  out  of  this  state,  or 
on  board  any  foreign  vessel  within  the  harbor  of  New- York, 
unless, 

1.  Such  person  shall  have  landed  within  the  city  and  county 
of  New-York,  or  at  the  quarantine  near  the  said  city:  or, 

2.  Unless  the  effects  of  such  person,  or  some  part  of  thein, 
shall  have  been  so  landed;  and  when  any  effects  of  such 
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rmM  *    person  shall  have  been  so  landed,  the  authority  of  the  public 
administrator  shall  extend  to  such  effects  only. 

Act  of  April  21,  1828,  415. 

order  of      .  g  6.  Whenever  there  shall  be  any  widow,  or  next  of  kin  ot 

SEe^ne?1    any  such  intestate,  entitled  to  a  distributive  share  in  his 

*""**•      estate,  residing  in  the  city  of  New-York  at  the  time  of  his 

death,  the  public  administrator,  upon  receiving  notice  of  such 

feet,  shall  not  have  any  authority  to  interfere  with  the  effects 

of  the  deceased,  until  he  shall  have  obtained  an  order  from 

the  surrogate  of  the  city  and  county  of  New-York  to  take 

charge  thereof. 

wh«  order      §  7.  Such  order  may  be  granted  by  the  surrogate,  upon  the 

granted,      application  of  the  public  administrator,  and  upon  due  proof 

being  made  to  him  by  affidavit,  that  the  effects  of  the  deceased 

are  in  danger  of  waste  or  embezzlement,  or  that  for  any  other 

reason,  it  would  be  for  the  benefit  of  the  estate  to  have  the 

same,  or  any  part  thereof,  seized  and  secured. 

[lao]        g  8.  Whenever,  in  any  of  the  cases  in  which  the  public 

SjeooffjT to  administrator  is  authorised  to  take  charge  of  the  effects  of 

any  intestate,  any  goods,  chattels,  credits  or  effects  of  the 

deceased,  or  of  which  he  had  possession  at  the  time  of  his 

death,  or  within  twenty  days  previous  thereto,  shall  not  have 

.  been  delivered  to  the  public  administrator,  nor  accounted  for, 

satisfactorily,  by  the  persons  who  were  about  the  deceased  in 

his  last  sickness,  or  in  whose  hands  the  effects  of  the  deceased, 

or  any  of  them,  may  be  supposed  at  any  time  to  have  fallen, 

the  public  administrator  may  institute  an  inquiry  concerning 

the  same ;  and  upon  satisfying  the  surrogate  of  the  city  and 

county  of  New- York,  by  affidavit,  that  there  are  reasonable 

grounds  for  suspecting  that  any  such  effects  are  concealed  or 

withheld,  he  shall  be  entitled  to  a  subpoena  to  be  issued  by 

the  surrogate  under  his  seal  of  office,  to  such  persons  as  the 

said  public  administrator  shall  designate,  requiring  them  to 

appear  before  such  surrogate,  at  the  time  and  place  therein 

to  be  specified,  for  the  purpose  of  being  examined,  touching 

the  estate  and  effects  of  the  deceased. 

ib.  §  9.  If  the  surrogate  be  absent  from  the  city  of  New- York, 

such  application  for  a  subpoena,  may  be  made  to  the  circuit 

judge  of  the  first  circuit,  to  the  first  judge  of  the  oourt  of 

common  pleas  of  the  said  city  and  county,  or  to  the  mayor  or 

recorder  of  the  said  city,  either  of  whom  is  hereby  authorised  * 

to  issue  such  subpoena,  under  his  hand  and  private  seal,  in 

,  the  same  manner  as  the  surrogate. 

Siden?™*      8  10-  Such  subpoena  shall  be  served  in  the  same  manner  as 

force?"      in  civil  causes,  and  if  any  person  shall  refuse  or  neglect  to 

obey  the  same,  or  shall  refuse  to  answer  touching  the  matters 

hereinafter  specified,  he  shall  be  attached  and  committed  to 

prison,  by  the  said  surrogate  or  other  officer  so  issuing  such 

subpoena,  in  the  same  manner  as  for  disobedience  of  any 

citation  or  subpoena,  issued  by  a  surrogate  in  any  case  within 

his  jurisdiction. 
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S 11.  Upon  the  appearance  of  any  person  so  subpoenaed  Ex^i 
before,  such  surrogate  or  other  officer,,  he  shall  be  sworn,  truly  JJjj^ 
to  answer  all  questions  concerning  the  estate  and  effects  of     noi1, 
the  deceased,  and  shall  be  examined  fully  and  at  large,  by  the 
public  administrator,  in  relation  to  the  said  effects. 

§  12.  If  upon  any  inquiry,  it  shall  appear  to  the  officer  w«™j*. 
conducting  the  same,  that  any  effects  of  the  deceased  are  La* 
concealed  or  withheld,  and  the  person  having  the  possession 
of  such  property,  shall  not  give  the  security  in  the  next  section 
specified,  for  the  delivery  of  the  same,  such  officer  shall  issue 
his  warrant,  directed  to  the  sheriff,  marshals  and  constables 
of  the  city  or  county,  where  such  effects  may  be,  commanding 
them  to  search  for  and  seize,  the  said  effects,  and  for  that 
purpose,  if  necessary,  to  break  open  any  house  in  the  day 
time,  and  to  deliver  the  said  property  so  seized,  to  the  public 
administrator,  which  warrant  shall  be  obeyed  by  the  officers     I191) 
to  whom  the  same  shall  be  directed  and  delivered,  in  the  same 
manner,  as  the  process  of  a  court  of  record. 

3  Brad,  244 

§  13.  But  such  warrant  shall  not  be  issued  to  seize  any  Bond  to 
property,  if  the  person  in  whose  possession  such  property  may  25.*** 
be,  or  any  one  in  his  behalf,  shall  execute  a  bond,  with  such 
sureties,  and  in  such  penalty  as  shall  be  approved  by  the 
surrogate,  or  other  officer,  acting  in  his  place,  to  the  public 
administrator  in  the  city  of  New-York,  conditioned  that  such 
obligors  will  account  for  and  pay  to  the  said  public  adminis- 
trator the  full  value  of  the  property  so  claimed  and  withheld, 
(and  which  shall  be  enumerated  in  the  said  condition,)  when- 
ever it  shall  be  determined  in  any  suit  to  be  brought  by  the 
public  administrator,  that  the  said  property  belongs  to  the 
estate  of  any  deceased  person,  which  the  administrator  has* 
by  law,  authority  to  collect  and  preserve. 

S  14.  Whenever  any  effects  of  a  deceased  person,  of  which  gjjj^, 
the  public  administrator  is  authorised  to  take  charge,  shall  be  c#in  ° 
at  the  quarantine  at  the  time  of  the  death  of  such  person,  or  certftin 
shall  arrive  there  afterwards,  it  shall  be  the  duty  of  the  health 
officer,  or  his  deputy,  whichever  shall  be  present,  to  secure  the 
said  effects  from  waste  and  embezzlement,  and  immediately  to 
give  information  of  such  effects  to  the  public  administrator, 
to  cause  an  inventory  or  account  thereof  to  be  taken,  and  to 
deliver  the  same  to  the  said  public  administrator,  unless  the 
said  property  be  of  such  a  description  as  ought  not  to  be 
removed,  or  may  be  ordered  to  be  destroyed  under  the  laws 
concerning  the  public  health. 

g  15.  If  any  property  taken  into  the  charge  of  the  public  Periihabie 
administrator,  shall  be  in  a  perishing  condition,  he  may  imme-  property' 
diately  sell  the  same  at  public  auction,  on  obtaining  an  order 
for  that  purpose  from  the  surrogate  of  New- York,  which  shall 
be  granted  on  due  proof  of  the  fact. 

5 16.  If  the  property  of  any  intestate,  of  which  the  public  JJj*^^ 
administrator  is  authorised  to  take  charge,  shall  exceed  in  given. 
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value  the  sum  of  one  hundred  dollars,  be  shall  immediately 
give  notice  of  his  intention  to  apply  to  the  surrogate  of  New- 
York,  for  letters  of  administration  upon  the  estate  of  such 
intestate,  specifying  the  time  and  place  when  such  application 
will  be  made. 

1  B.  Ch.,  304.  " 

STS**      S  17.  Such  notice  shall  be  served  personally  on  the  widow 

KiuSu        and  the  relatives  of  the  intestate  entitled  to  any  share  in  his 

estate,  if  there  be  any  to  be  found  in  the  city  of  New-York, 

at  least  thirty  days  before  the  time  therein  specified.    If  there 

be  none  to  be  found  in  the  said  city,  and  in  all  cases  where 

[laai     the  notice  shall  not  have  been  personally  served,  it  shall  be 

published  at  least  twice  in  each  week,  for  four  weeks,  in  some 

newspaper  printed  in  the  city  of  New-York. 

SSSSm«?f     S  18.  At  the  time  specified  in  such  notice,  any  person 

b«  con-       interested  in  the  estate  of  the  deceased,  may  appear  and  con- 

J        test  the  granting  of  letters  of  administration  to  the  public 

administrator,  and  shall  be  entitled  to  subpoenas  to  compel 

the  attendance  of  witnesses,  on  such  hearing. 

StS,**"        S  19-  If  ifc  sha11  appear  that  the  deceased  has  left  any  will 

orwiltwe,  °*  k*s  Personal  property,  by  which  any  executor  is  appointed 

entitled*    who  is  competent,  and  qualified  according  to  law  to  take  upon 

m  e».       ^.m  ^e  executjon  0f  gucj1  wiu .  or  ifit  shall  appear  that  there 

is  a  widow  or  any  relative  of  the  deceased  entitled  to  a  share, 
in  his  estate,  willing,  competent  and  qualified,  according  to 
law  to  take  letters  of  administration,  with  the  will  annexed, 
if  there,  be  one,  or  to  take  letters  of  administration  if  there 
be  no  will,  then  letters  testamentary  shall  be  granted  to  such 
executor,  or  letters  of  administration  shall  be  granted  to 
such  widow  or  relative,  as  in  other  cases. 
SSnletters.  S  20.  Upon  such  letters  testamentary  or  letters  of  adminis- 
tration being  granted,  all  control  and  authority  of  the  public 
administrator,  over  the  estate  of  the  deceased,  shall  cease, 
and  every  order  that  may  have  been  previously  granted  to 
him,  in  relation  to  the  estate,  shall  be  revoked. 
•xp«m  fc  S  21.  The  expenses  incurred  by  the  public  administrator,  in 
be  paid.  all  necessary  measures  for  securing  and  guarding  the  effects 
of  the  deceased,  from  waste  and  embezzlement,  of  serving  and 
publishing  the  notice  aforesaid,  and  of  obtaining  any  necessary 
order  from  the  surrogate,  and  of  executing  such  order,  shall 
be  taxed  and  allowed  by  the  surrogate,  and  may  be  retained 
by  the  public  administrator  out  of  any  monies  or  effects  of 
the  deceased  in  his  hands,  and  the  residue  thereof,  shall  be 
delivered  by  him  to  the  executor  or  administrator  so  allowed 
or  appointed,  without  any  abatement  or  deduction  for  com- 
missions, or  for  any  other  charges  than  such  as  shall  have  been 
so  allowed  and  taxed. 

S  22.  If  there  shall  be  no  monies  or  effects  of  the  deceased 
in  the  hands  of  the  public  administrator,  to  pay  such  expenses, 
the  same,  after  being  allowed  and  taxed,  shall  be  paid  by  the 
executor  or  administrator  so  appointed,  in  nw»ft>rence  to  all 
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other  debts  or  claims,  except  funeral  charges,  and  the  public    AIIT* t 
administrator  may  maintain  an  action  therefor  in  his  own 
name. 

5  23.  If  no  executor  be  allowed,  and  no  letters  testamen-  J^fc^ 
tary,  or  of  administration,  be  granted  by  the  surrogate,  to  Ranted  to 
any  other  person  at  the  time  specified  for  hearing  the  appli-  EffiutoJ" 
cation,  or  at  such  other  times  as  shall  have  been  appointed,  tor- 
then,  unless  it  appear  that  letters  testamentary  or  of  admin-     uasj 
istration,  have  already  been  granted  on  such  estate,  the  surro- 
gate shall  grant  letters  of  administration  thereon,  with  the 
will  annexed,  or  otherwise,  as  the  case  may  require,  to  the 
public  administrator ;  briefly  stating  that  administration  of  the 
goods,  chattels,  credits  and  effects  of  the  deceased,  has  been 
granted  to  him  according  to  law ;  which  letters,  the  record 
thereof,  and  a  transcript  of  sucb  record,  duly  certified,  shall  be 
conclusive  evidence  of  the  authority  of  the  said  public  adminis- 
trator, in  all  cases  in  which  he  is  authorised  by  law  to  act. 

$  24.  If  the  property  of  any  intestate,  of  which  the  public  JjjgggJ** 
administrator  is  authorised  to  take  charge,  be  worth  a  sum  tionwhen 
not  exceeding  one  hundred  dollars,  he  shall  immediately  give  to    glireiu 
notice,  briefly  stating  that  the  effects  of  the  deceased,  naming 
him,  with  his  addition,  in  the  hands  of  the  public  administra- 
tor, will  be  administered  and  disposed  of  by  him  according  to 
law,  unless  the  same  be  claimed  by  some  lawful  executor  or 
administrator  of  the  deceased,  by  a  certain  day  to  be  specified 
in  such  notice9  not  less  than  thirty  days  from  the  service,  or 
first  publication  thereof,  as  herein  directed. 

S  25.  Such  notice  shall  be  personally  served  on  the  widow,  how 
and  every  relative  of  the  deceased  who  shall  be  residing  in  Benr 
the  city  of  New  York,  if  any  can  be  found ;  and  if  none  be 
found,  and  in  all  cases  where  such  personal  service  shall  not 
have  been  made,  the  notice  shall  be  published  once  in  each 
week,  for  four  weeks,  in  a  newspaper  printed  in  the  city  of 
New  York, 

S  26,  If,  at  the  time  appointed  in  such  notice,  no  claim  to  ******* 
the  effects  of  tjie  deceased  shall  have  been  made  by  any  law- 
ful executor  or  administrator,  the  public  administrator  shall 
make  and  file  in  the  office  of  the  surrogate  of  the  city  and 
connty  of  New  York,  an  affidavit,  stating  the  value  of  the 
property  and  effects  of  the  deceased,  the  service  and  publi- 
cation of  the  notice  by  him,  as  above  directed,  and  that  no 
claim  has  been  made  according  to  law,  and  that  he  has  taken 
upon  himself  the  administration  of  the  estate  of  the  deceased. 

5  27.  Upon  filing  such  affidavit,  the  public  administrator  JS*^, 
shall  be  vested  with  all  the  rights  and  powers,  and  subject  to  <**▼*• 
all  the  duties  of  an  administrator  of  the  estate  of  the  deceased, 
in  the  same  manner  as  if  letters  of  administration  had  been 
granted.  Such  affidavit,  and  a  duly  certified  copy  thereof, 
shall  be  presumptive  evidence  of  the  facts  therein  contained, 
and  that  administration  of  fhe  estate  of  the  deceased,  has 
heen  committed  to  the  public  administrator  according  to  law^ 
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po^SV"       5  28.  Until  letters  of  administration  shall  be  granted  to  the 
terMm*  Public  administrator,  or  until  an  affidavit  shall  be  filed  by 
letters,  Ac  him  as  above  directed,  he  shall  not  proceed  in  the  administra- 
tion of  any  estate,  further  than  to  pay  funeral  charges  of  the 
umi     deceased,  to  take  possession  of,  and  secure,  his  effects  as  here- 
in before  authorised,  to  sell  such  of  them  as  shall  be  perish- 
able, and  to  defray  the  expenses  of  such  proceedings,  and  of 
serving  and  publishing  notices,  and  of  taking  out  letters 
of  administration. 
Notice  to  be     §  29.  Whenever  the  deceased,  of  whose  estate  the  public 
Swi^      administrator  is  authorised  to  take  charge,  shall  be  a  for- 
ooneuis.      eigner,  and  shall  not  have  become  naturalized,  or  taken  any 
steps  for  that  purpose,  it  shall  be  the  duty  of  the  public 
administrator  to  serve  upon  the  consul  of  the  nation  to  which 
the  deceased  belonged,  if  any  there  be  in  the  city  of  New 
York,  the  notice  of  his  intention  to  apply  for  letters  of  admin- 
istration, and  of  his  intention  to  administer,  herein  before 
specified,  in  the  same  manner  as  they  are  herein  directed  to 
be  served  upon  the  widow  or  relative  of  the  deceased. 
Aweutobe     §  30.  If  any  lawful  executor  or  administrator  shall  appear 
uwfai        to  claim  the  effects  of  the  deceased,  at  any  time  before  the 
£S!c,ltor'     public  administrator  becomes  vested  with  the  power  of  admin- 
istering such  effects,  he  shall,  on  producing  the  letters- testa- 
mentary, or  of  administration,  be  entitled  to  receive  the  goods 
and  effects  of  the  deceased  in  the  hands  of  the  public  admin- 
istrator, after  deducting  the  charges  specified  in  the  preceding 
twenty-first  section,  to  be  allowed  and  taxed  by  the  surrogate, 
as  therein  directed. 
po*e»  of       §  31*  The  powers  and  authority  of  the  public  administrator, 
minfitntir  to  relation  to  the  estate  of  any  deceased  person,  shall  be  super- 
2fcS.8nper"  8e^e^  *n  *he  ti1166  following  cases : 

i.  Where  letters  testamentary  shall  be  granted  to  any  exe- 
cutor of  a  will  of  any  deceased  person,  either  before  or  after 
the  public  administrator  shall  have  taken  letters,  or  become 
vested  with  the  powers  of  an  administrator  upon  such  estate : 

2.  Where  letters  of  administration  of  such  estate  shall  have 
been  granted  to  any  other  person,  before  the  public  adminis- 
trator became  vested  with  tlie  powers  of  an  administrator 
upon  the  same  estate : 

3.  Where  letters  of  administration  shall  be  granted  upon 
such  estate,  by  any  surrogate  having  jurisdiction,  at  any  time 
within  six  months  after  the  public  administrator  became 
vested  with  the  powers  of  an  administrator  upon  such  estate 

1  B.  Ch.,  307. 

ib.  §  32.  If  any  relative  of  the  deceased,  entitled  to  adminis- 

tration on  his  estate,  being  competent  and  qualified  according 
to  law,  shall,  within  three  months  after  the  public  administra- 
tor has  become  vested  with  the  powers  of  an  administrator  on 
such  estate,  apply  to  the  surrogate  of  New  York  for  letters 
of  administration,  the  same  shall  be  granted  to  him,  upon 
proof  to  the  surrogate  that  the  applicant  did  not  reside  in  the 
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city  of  New  York  at  the  time  of  the  death  of  the  intestate ;    AXt  L 
or  that  residing  in  the  said  city,  no  notice  was  served  on  him 
as  herein  required. 

1  B.  Ck,  3Q7. 

5  33.  Upon  notice  being  given  to  the  public  administrator,  [i*wi 
of  the  granting  such  letters  testamentary,  or  letters  of  admin-  dSUrwS.116 
istration,  in  either  of  the  cases  aforesaid,  by  producing  to 
him  duly  attested  copies  thereof,  hid  powers  and  authority  in 
relation  to  such  estate  shall  cease;  and  he  shall  deliver  over 
to  the  executor  of  administrator  so  appointed,  the  property* 
monies  and  effects  in  his  hands,  belonging  to  the  stud  estate, 
after  deducting  hid  commissions  on  the  monies  received  by 
him,  at  the  rate  herein  before  allowed,  and  the  expenses 
incurred  by  Mm,  in  .the  preceding  twenty-first  section  speci- 
fied, to  be  alio  wed  and  taxed  as  therein  directed. 

5  34.  No  suit  that  shall  have  been  commenced  by  the  public  *$£?*  *° 
administrator,  shall  abate  on  account  of  his  authority  having 
ceased  for  any  cause;  but  the  same  may  be  gontinued'by  his 
successor,  or  the  executor  or  administrator  of  the  deceased, 
who  shall  succeed  hhn  in  the  administration  6f  the  estate,  in 
relation  to  which,  such  suit  shall  have  been  brought. 

2  Ed,  499. 

S  35.  Whenever  the  public  administrator   shall   become  ^f**;^ 
vested  with  the  right  of  administering  upon  any  estate  as  SSiSof 
herein  provided,  he  shall  possess  the  following  rights  and  £SSi2if. 
powers,  and  be  subject  to  the  following  obligations :  tnXot- 

i.  He  shall  have  air  the  rights,  powers  and  authority  given 
by  law  to  any  administrator,  except  so  far  as  the  same  may 
be  qualified  by  the  succeeding  provisions : 

s.  He  may,  like  any  other  administrator,  sue  and  be -sued; 
and  he  may  plead  the  general  issue  in  any  action  against 
him,  and  give  the  special  matter  of  his1  defence,  in  evidence 
under  that  plea: 

s.  He  shall  make  and  return  an  inventory  in  all  'cases,  in 
the  same  manner  and  within  the  same  time  as  is  required  by 
law  of  other  administrators;  and  the  same  proceedings  may 
be  had  to  compel  such  return: 

4.  He  may  sell  the  personal  property  of  the  deceased  at 
public  auction,  after  publishing  notice  thereof  three  days, 
daily,  in  a  newspaper  in  the  city  of  New-York;  but  he  shall 
not  sell  any  property  exceeding  five  hundred  dollars  in  value, 
without  having  given  such  notice  daily  for  fourteen  days: 

5*  He  shall  not  sell  any  public  stock,  or  stock  in  any  inooiv 
porated  company,  unless  for  the  payment  of  debts,  and  on  the 
order  of  the  surrogate,  to  be  duly  entered  in  his  records: 

e.  hall  cases  where  the  estate  of  any  deceased  person  in  his 
hands,  shall  exceed  the  value  of  two  hundred  and  fifty  dollars, 
he  shall  give  notice  to  the  creditors  of  the  deceased,  to  exhibit 
their  claims,  by  a  publication  once  in  each  week  for  eight  weeks, 
in  a  newspaper  printed  in  the  said  city,  and  in  the  state  paper : 

7.  He  may,  in  his  discretion,  proceed  as  other  administrators 
IL— 17 
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are  allowed  by  law,  to  compel  creditors  to  exhibit  their  claims, 
and  with  the  like  effect  in  all  respects : 
[15M]        «•  He  shall  adjust  and  pay  all  demands  against  the  estate 
of  the  deceased,  in  the  same  manner  as  other  administrators, 
and  like  them,  may  refer  all  disputes  respecting  such  demands : 

9.  One  year  after  he  shall  have  become  vested  with  the  right 
of  administering  upon  any  estate,  he  shall  account  on  oath 
to  the  surrogate  of  New-York  for  all  assets  of  such  estate 
received  by  him,  and  for  the  application  thereof;  and  the 
same  proceedings  may  be  had  to  compel  such  account,  as  are 
provided  by  law,  in  the  case  of  administrators: 

10.  He  may,  in  his  discretion,  proceed  as  other  administra^ 
tors  are  allowed  by  law,  after  the  expiration  of  twelve  months, 
from  the  time  he  became  vested  with  the  powers  of  an  admin- 
istrator on  any  estate,  to  have  a  final  settlement  of  his  accounts 
in  relation  to  such  estate,  and  with  the  like  effect: 

n.  In  the  settlement  of  his  accounts,  he  shall  not  be  allowed 
for  any  payments  made  by  him,  unless  in  addition  to  the 
other  vouchers  therefor,  it  shall  appear  that  the  same  were 
made  on  a  joint  check,  signed  by  himself  and  the  comptroller 
of  the  city  of  New-York,  upon  the  bank  in  which  his  deposits 
are  required  to  be  made;  excepting  that  he  may  be  allowed 
for  current  expenses  authorised  by  law,  not  to  exceed  twenty 
dollars  in  any  one  case: 

12.  In  the  settlement  of  his  accounts,  he  shall  not  be  allowed 
for  any  demand  which  he  .may  have  against  the  estate  of  the 
deceased,  unless  such  demand  was  specified  in  writing  to 
the  surrogate,  at  the  time  of  applying  for  letters  of  adminis- 
tration, or  at  the  time  of  filing  the  affidavit  herein  required  to 
vest  him  with  the  rights  of  an  administrator,  nor  unless  it 
shall  appear  that  he  had  such  demand,  or  that  his  responsi- 
bility, on  which  it  may  be  founded,  existed,  previous  to  the 
death  of  the  person,  against  whose  estate  it  may  be  exhibited: 

13.  He  shall  pay  all  legacies  and  shares  of  the  estate  of  the 
deceased,  according  to  the  decrees  of  the  surrogate: 

H.  The  balance  of  any  monies  remaining  in  his  hands  on 
the  adjustment  of  his  accounts,  shall  be  paid  into  the  treasury 
of  the  city  of  New-York;  and  he  shall  transfer  and  deliver  to 
the  corporation  of  the  said  city,  all  public  stocks,  and  all 
stock  in  any  incorporated  company,  belonging  to  the  estate 
of  the  deceased. 

1  Brad.,  21 ;  4  Brad.  127. 

£252** of  §  36. ,  The  public  administrator  shall  deposit  all  monies  by 
him  collected  and  received,  within  two  days  after  the  receipt 
thereof,  in  such  bank  as  the  common  council  of  the  said  city 
shall  designate,  to  the  joint  credit  of  himself  and  the  comp- 
troller of  the  city  of  New-York,  excepting  so  much  as  may 
be  necessary  to  pay  the  current  expenses  of  any  proceedings 
authorised  by  law,  which  shall  be  allowed  by  the  surrogate  of 
u»7]    New- York,  and  shall  not  exceed  twenty  dollars  in  any  one  case. 

4  Brad.,  21. 
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5  37.  The  monies  so  deposited,  shall  be  drawn  out,  only,    AtT#  h 
Ion  the  joiut  cheek  of  the  public  administrator  and  the  said  *°*  *"*» 
comptroller,  in  the  cases  where  by  law  the  public  administra- 
tor is  required  to  pay  out  monies.    The  comptroller  shall 
preserve  a  register  of  all  checks  signed  by  him,  as  a  part  of 
be  documents  of  his  office. 

5  38-  The  public  administrator  may,  at  any  time,  advance  Advances* 
Id  any  relative  of  the  deceased,  such  portion  of  the  share  of  re,*tlT*- 
^ny  estate  to  which  he  may  be  entitled,  not  exceeding  fifty 
iolhurs,  as  in  the  opinion  of  the  surrogate  may  be  necessary 
fer  the  support  of  such  relative. 

i  5  «®-  The  public  administrator  shall  exhibit  to  the  common  Annuals* 
tooncil  of  the  city  of  New-York,  on  the  first  day  of  January  %3&* 
fe  each  year,  or  within  fourteen  days  after  that  day,  a  state-  J^SJ?.1*" 
■lent,  on  oath,  of  the  monies  received  by  him  for  commissions 
and  expenses,  and  of  the  total  amount  of  his  receipts  and 
expenditures,  in  each  case  in  which  he  shall  have  taken  - 
tharge  of  and  collected  any  effects,  or  in  which  he  shall  have 
administered  on  any  estate,  during  the  preceding  year,  with 
|the  name  of  the  deceased,  his  addition,  the  place  of  his 
leadence  at  the  time  of  his  death,  if  the  same  be  known,  and 
the  country  or  place  from  which  he  came,  if  he  was  not  a 
indent  of  this  state  at  the  time  of  his  death. 

5  40.  The  public  administrator  shall  cause  the  said  state-  Xi£5.pikfc 
■wnt  to  be  published  for  three  weeks,  daily,  in  a  newspaper 
k  tibe  city  of  New- York,  and  twice  in  each  week  in  the  state 
paper ;  the  expense  of  which,  shall  be  deducted  by  him  from 
die  balance  in  his  hands,  payable  to  the  city  treasury. 

3  41.  If  any  public  administrator  in  the  city  of  New- York,  ffgffgff 
M  neglect  to  render  or  to  publish  such  statement,  as  herein 
before  required,  he  shall  forfeit  five  hundred  dollars,  to  be 
twovered  by  the  attorney-general,  for  the  use  of  this  state ; 
•ad  on  such  recovery  being  had,  he  shall  forfeit  his  office,  and 
fe  thereafter  incapable  of  being  appointed  to  the  same. 

5  42.  The  mayor,  aldermen  and  commonalty  of  the  city  of  ${3™** 
Scw-York,  shall,  in  all  cases,  be  responsible  for  the  applica-  control* 
cation  of  all  monies  received  by  the  public  administrator,  " 
•wording  to  law,  and  for  the  due  and  faithful  execution  of  all 
the  duties  of  his  office. 
*  a  a  c,  4 

S  43.  The  said  corporation  shall  also  be  answerable  for  all 
Mock  transferred  by  the  public  administrator,  and  the  divi- 
dends received  thereon,  and  for  all  monies  paid  into  the  city 
treasury  by  him,  or  which  ought  to  be  so  transferred  or  paid 
k>  according  to  law,  after  deducting  therefrom  the  commissions 
allowed  by  law ;  but  not  for  any  interest  on  such  monies,  or 
dividends  on  stock.  All  persons  who  shall  be  entitled  to 
iweive  such  monies  and  stock,  as  creditors,  legatees,  or  rela- 
tives of  the  deceased,  and  all  persons,  aggrieved  by  any 
unauthorised  acts,  or  omissions,  of  the  public  administrator, 
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shall  hive  the  same  remedies  against  the  said  corporation  fin*  tJ 
same,  as  they  would  have  against  any  executory 

4&aO,4;  2  8.  OIL,  179;  4Bra4L,  2. 

Paper*.  §  44.  Whenever  the  public  administrator  shall  resign  ox  be  remove 

denVSroJto  ^rom  n*s  officii  h©  8h*U  immediately  deliver  all  papers,  money  an 

effects,  in  his  hands,  to  his  successor :  and  in  case  of  tne  death  of  sac 

officer,  the  persons  into  whose  custody  or  possession  any  such  paper 

money  or  effects,  may  come,  shall,  on  demand,  deliver  the  same  to  tl 

successor  duly  appointed.    Such  delivery  may,  in  either  case,  be  « 

forced  in  the  manner  provided  in  Chapter  fifth  of  the  first  part  of  til 

Revised  Statutes,  in  relation  to  pablio  officers, 

iaac,  136. 

Death  of        §  45.  Every  person  keeping  a  hotel  or  boarding  or  lodging  house  3 

SSwm  \o  tne  c*ty  °f  New  York,  shall  report,  in  writing,  to  the  public  admini 

be  reported,  trator,  the  name  of  every  person  not  a  member  of  his  family  who  aha 

die  in  his  house,  within  twelve  hours  after  such  death ;  and  every  co 

onerj  within  twelve  hours  after  an  inquest,  shall  report  to  the  pabi 

administrator  the  name,  if  known,  of  the  deceased  person.    Every  m 

dertaker  shall  also  report  to  the  publio  administrator,  within  twdi 

hours  after  burial  by  nim.  any  deceased  person  having  no  next  of  Id 

known  to  him  to  be  entitled  to  administer,  the  name  and  residence  c 

such  deceased  person.    Whoever  shall  neglect  to  comply  witb  th 

provision  shall  oe  deemed  guilty  of  a  misdemeanor,  ana  upon  convi 

tion  thereof  shall  be  punishable  by  imprisonment  in  the  penitential 

for  a  period  not  exceeding  six  months,  nor  less  than  one  month,  or  by 

fine  of  one  hundred  dollars,  one  moiety  of  which  shall  be  given  to  tk 

informer,  and  the  other  moiety  to  be  paid  into  the  city  treasury. 

As  amended  by  Laws  of  1866,  eh.  802.    Post,  vol  %  p.  838. 

peoaitv  for      §  46.  The  public  administrator  in  New  York  shall  cause  a  copy  c 

SSrato be  tne  ^ast  section  to  be  left  at  every  boarding  and  lodging  house  in  tl 

recovered,   city  of  New  York,  at  least  once  in  each  year ;  and  he  shall  not  be  ej 

titled  to  recover  of  any  person  the  penalty  riven  by  the  last  sectioi 

without  due  proof  of  the  service  of  a  copy  of  that  section,  personally 

on  the  defendant,  previous  to  the  neglect  for  which  such  suit  may  i 

brought,  and  within  one  year  before  the  commencement  of  such  $uit 

The  provisions  of  this  Article  are  compiled  from  the  Laws  of  1816,  is 

and  Laws  of  1827,  187,  with  additions  and  variations. 

See  Laws  of  1837,  ch.  234. 

ARTICLE  *ECONl>. 

OF  THB  PUBLIO  ADMDJIOTRAT0B8  IK  THE  SEVEBAL  OOUKTEES  Of  THE  STATE, 
THAN  TBI  OOUHTT  OF  HEW  YORK. 

Sec.  47.  Oases  in  which  county  treasurer  shall  take  charge  of  effects.. 

48.  May  maintain  suits,  to  collect  and  preserve  effects. 

49.  Order  may  be  given  him  to  seise  and  secure  effects. 
60.  Same  proceedings  may  be  had  as  in  New  York. 

51.  Perishable  property  may  be  sold. 

52.  Property  taken  charge  of  to  be  appraised. 
'53.  Proceedings  on  appraisement 
54,  Inventory  to  be  sworn  to  and  returned  to  surrogate. 
65.  Time  for  returning  may  be  extended ;  penalty  for  neglect 

56.  Upon  making  return,  bond  to  be  given  and  letters  to  issue. 

57.  Notice  to  person  claiming  right  to  administer,  to  be  published. 

58.  If  claimant  appear,  letters  may  be  granted  to  hink 

59.  On  expiration  of  notice,  letters  to  be  granted  to  persons  entitled. 

60.  Duty  of  county  treasurer  upon  letters  being  granted  to  another. 
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te.6L  When  letters  to  be  granted  to  county  treasurer.  ART*  * 

61  Dutj  of  county  treasurer  to  accept  letters.  L1**] 

€3L  Letters,  fcx,  to  be  evidence  of  authority. 
"    64.  Surrogate  to  transmit  a  copy  of  letters  to  the  comptroller. 
r     65.  Powers  Of  county  treasurer  before  letters  are  granted. 

66.  Oases  m  which  the  authority  of  county  treasurer  shall  be  superseded 

61.  On  being  superseded  to  deliver  over  assets. 

66L  Previous  acts  valid;  pending  suits  to  be  continued. 

69.  General  powers  of  county  treasurer,  as  administrator. 

?6L  To  account  within  one  year ;  account  how  compelled. 

7 L  Allowances  on  settlement ;  balance  to  be  paid  into  state  treasury. 

12.  A"™rtft|  account  to  be  rendered  to  comptroller. 

ft.-  To  publish  a  copy  of  such  account 

H.  OslmaatB  of  monies  paid  into  treasury,  may  petition. 

ti  Chancellor  may  order  payment  of  amount  due  to  such  claimants. 

76.  Comptroller  to  draw  his  warrant  for  such  amount 

J  47.  The  comity  treasurer  in  each  of  the  counties  of  this  power*  ot 
0ate,  shall,  by  virtue  of  his  office,  have  authority  to  collect  w??raatrear 

id  take  charge  of  the  assets  of  every  person  dying  intestate,  $$£££ 
there  such  assets  shall  amount  to  one  hunched  dollars  or  tor* 
■More,  either  in  his  county  or  out  of  it,  upon  which  no  letters 
tf  administration  shall  have  been  granted,  in  the  following 


i.  Whenever  such  person  shall  die,  leaving  assets  in  the 
county  of  such  treasurer,  and  there  shall  be  no  widow  or  rela- 
tive in  the  county,  entitled,  or  competent,  to  take  letters  of 
administration  on  such  estate : 

t.  Whenever  assets  of  any  person  so  dying  intestate  shall, 
'after  his  death,  cofne  into  the  county  of  such  treasurer,  and 
fare  shall  be  no  person  entitled  or  competent  as  aforesaid  to 
,kke  administration  of  such  estate.  But  in  the  county  of 
Kchmond,  the  county  treasurer  shall  not  have  power  to  act 
as  public  administrator,  in  those  cases  in  which  the  public 
administrator  in  the  city  of  New  York  has  jurisdiction, 
according  to  the  provisions  of  the  first  Article  of  this  Title. 

In  the  above  eases,  intestacy  shall  be  presumed,  until  a  will 
ihall  be  proved,  and  letters  testamentary  issued  thereon. 

S  48.  For  the  purpose  of  collecting  and  preserving  the  said  n* 
Mete,  be  may  maintain  suits  in  his  name  of  office,  and  with- 
out any  other  authority,  In  the  same  manner  as  any  executor 
may  by  law. 

S 48*  Although  there  may  be  a  widow  or  relative  of  any  b  «***■ 
flodh  intestate,  entitled  to  administration  on  his  estate,  in  the  SSSJo 
wonty,  yet,  if  due  proof  be  made  to  the  surrogate  of  cffecfcs# 
tte  eftunty,  that  there  are  creditors  or  relatives  of  the  de- 
feased, residing  more  than  one  hundred  miles  distant  from 
the  residence  of  such  surrogate,  who  are  interested  in  the  dis- 
tribution of  the  estate,  and  that  the  effects  of  the  deceased 
&e  in  danger  of  waste  or  embezzlement,  he  may  grant  an 
Oder  to  the  treasurer  of  the  county,  authorising  him  to  seize 
and  aeetfre  the  said  effects,  or  any  part  thereof;  which  order 
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TITI,,  *    shall  vest  in  him,  all  the  powers  given  in  the  two  preceding 

sections. 
oonoMied       g  50.  If  any  of  the  effects  whereof  the  county  treasurer  i 
authorised  to  take  charge,  shall  be  concealed  or  withheld,  h 
[130]     shall  be  entitled  to  the  same  process  from  the  surrogate  o 
first  judge  of  the  county,  to  discover  and  seize  the  same,  oi 
the  same  evidence  and  on  the  like  terms,  as  the  public  admin 
istrator  in  the  city  of  New  York. 
Perwh^bie       g  51.  Any  property,  that  may  be  in  a  perishing  condition 
vnvatJ'     taken  into  the  charge  of  such  treasurer,  may  be  sold  by  bin 
at  auction,  on  obtaining  an  order  for  that  purpose  from  tin 
surrogate  of  the  county ;  which  shall  be  granted  on  due  prooi 
of  the  fact,  and  shall  specify  the  time  and  manner,  and  th< 
notice  of  such  sale. 
Property  to      §  52.  Upon  taking  charge  of  the  property  of  any  intestate 
pna£d.      the  county  treasurer  shall  cause  the  same  to  be  appraised  bj 
two  disinterested  appraisers,  to  be  appointed  by  the  surrogate 
as  in  other  cases. 
proceed-         §  53.  The  said  appraisers  shall  make  a  just  and  true  inven- 
***'         tory  of  such  property,  and  of  the  true  value  of  each  article ; 
duplicates  bf  which  inventory  shall  be  subscribed  by  them, 
and  verified  by  their  affidavits.    They  shall  be  allowed  th€ 
same  compensation  as  appraisers  under  the  third  Title  of  this 
Chapter. 
inTontory.       g  54.  Within  ten  days  after  taking  charge  of  any  property, 
as  herein  authorised,  the  county  treasurer  shall  return  an 
inventory  thereof,  signed  and  verified  by  the  appraisers,  to 
the  surrogate  of  the  county,  to  be  by  him  filed ;  and  shall 
accompany  the  same  with  his  affidavit*  that  the  same  contains 
a  true  and  just  account  of  all  the  effects  of  the  deceased, 
which  have  come  to  his  hands  or  knowledge. 
torn^fwt       $  55.  The  time  for  making  such  return,  may,  on  good  cause 
torw2urS?    shown,  be  extended  by  the  surrogate  ten  days  longer.    Any 
county  treasurer  who  shall  neglect  to  make  such  return  with- 
in the  time  above  prescribed,  or  within  the  time  so  extended, 
of  all  the  effects  of  any  deceased  person,  which  shall  have 
come  to  his  hands,  shall  forfeit  five  hundred  dollars,  to  be  sued 
for,  and  recovered,  by  the  county  superintendents  of  the  poor, 
for  the  use  of  the  poor,  and  shall  forfeit  his  office. 
Bond,  Ac       g  56.  At  the  time  of  making  such  return,  the  county  treas- 
urer shall  give  the  bond  required  by  law,  to  be  given  by  any 
collector  of  an  estate,  appointed  by  a  surrogate,  with  such 
sureties,  and  in  such  penalty,  as  the  surrogate  shall  approve. 
The  surrogate  shall  thereupon  issue  letters  to  the  said  county 
treasurer,  authorising  him  to  collect  and  preserve  the  estate 
of  the  deceased, 
^gcetobe     g  57.  Immediately  upon  the  issuing  of  such  letters  to  col- 
poWtoh*L   lect,  the  surrogate  shall  cause  notice  'hereof,  to  be  published 
once  in  each  week  for  three  months,  in  a  newspaper  printed 
in  his  county,  and  in  the  state  pap*r,  requiring  all  persons 
claiming  a  right  to  administer  on  such  estate,  to  appear  and 
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interposs  such  claim  before  the  surrogate,  within  a  certain    AXtm  a 
time  therein  to  be  specified,  which  shall  be  at  least  six  months 
after  the  first  publication  of  such  notice  in  the  state  paper. 

$  58.  If  before  the  time  appointed  in  such  notice,  any  per-  jjjgj™£ 
son  so  entitled  to  administration,  shall  appear  and  claim  the 
same,  the  surrogate  shall  cause  ten  days'  notice  of  such  claim 
to  be  served  on  the  collector  appointed,  and  may  proceed  to     tisu 
grant  letters  as  aforesaid ;  and  thereupon  the  publication  of 
the  notice  specified  in  the  last  section,  shall  be  discontinued. 

S  59.  At  the  time  appointed,  any  person  entitled  to  admin-  ifc 
istration  on  such  estate,  and  duly  qualified  and  competent, 
who  shall  appear  and  claim  the  same,  shall  be  entitled  to 
letters  testamentary  or  of  administration,  as  the  case  may  be, 
as  in  other  cases. 

S  60.  Upon  letters  testamentary  or  of  administration  being  JgJJ^ 
so  issued,  to  any  person  claiming  them,  all  control  and  autho- 
rity of  the  county  treasurer,  over  the  estate  of  the  deceased, 
shall  cease,  and  he  shall  deliver  all  the  assets  in  his  hands 
belonging  *o  such  estate,  to  the  person  so  appointed,  after 
deducting  therefrom,  the  expenses  incurred  in  securing  and 
preserving  the  said  assets,  in  obtaining  letters  to  collect,  and 
in  publishing  the  notice  herein  required,  and  a  reasonable 
compensation  for  his  services,  not  exceeding  three  dollars  for 
each  day  necessarily  employed,  to  be  allowed  and  taxed  by 
the  surrogate,  on  the  oath  of  the  collector. 

S  61.  If  no  executor  be  allowed,  and  no  letters  testamentary  Ljttjn  » 
or  of  administration  be  granted  by  the  surrogate,  to  any  per-  SSSowr. 
son  claiming  the  same  as  aforesaid,  within  the  time  specified 
in  the  notice,  then,  unless  it  appear  that  letters  testamentary 
or  of  administration  have  already  been  granted  on  such  estate, 
by  some  other  surrogate,,  the  surrogate  shall  grant  letters  of 
administration  thereon  to  the  county  treasurer,  as  in  other 
cases,  upon  receiving  the  like  bond,  with  the  like  sureties,  and 
in  the  like  penalty,  as  administrators  are  required  to  give. 

S  62.  It  shall  be  the  duty  of  the  county  treasurer  to  receive  gggj* 
and  accept  such  letters  of  administration,  and  to  give  the  bond  them. 
#  above  required. 

§  63.  Such  letters  of  administration,  and  the  record  thereof,  J^^f » 
and  a  transcript  of  such  record,  duly  certified,  shall  be  conclu-  wthoriiy. 
rive  evidence  of  the  authority  of  the  county  treasurer,  in  all 
cases  in  which  the  surrogate  has  jurisdiction  by  this  Title. 

5  64.  The  surrogate  shall   immediately  transmit  to  the  gg^on* 
comptroller,  a  certified  copy  of  all  such  letters  granted  by  hiin  wnt  to^ 
to  the  county  treasurer;  the  expense  of  which  copy  shall  be  fe°p 
paid  to  him  out  of  the  state  treasury,  on  the  warrant  of  the 
comptroller. 

S  65.  Until  letters  of  administration  shall  be  granted  as  J5H?&. 
aforesaid,  the  county  treasurer  shall  not  proceed  further  in  the  fent™JefOT# 
administration  of  any  estate,  than  to  pay  the  funeral  charges 
of  the  deceased,  to  collect  debts,  to  take  possession  of,  and 
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muB  *    secure,  Ms  effects,  to  sell  such  thereof  as  shall  be  perishable, 

and  to  defray  the  expenses  of  the  proceedings  required  by  law. 

Authority       S  66-  ThG  powers  and  authority  of  the  county  treasurer,  in 

JS£f *""  relation  to  the  estate  of  any  decked  person,  shall  be  supav 

seded, 

gum]        i«  By  the  production  of  any  letters  testamentary,  that  may 

have  been  granted  before,  or  that  shall  be  granted  subsequent, 

to  his  becoming  vested  with  the  authority  of  an  administrator, 

upon  the  same  estate: 

2.  By  the  production  of  any  letters  of  administration,  that 
shall  have  been  granted  to  any  other  person,  upon  the  same 
estate,  before  the  said  county  treasurer  became  vested  with 
the  powers  of  an  administrator  thereon : 

3.  By  the  production  of  any  letters  of  administration,  issued 
by  the  surrogate  of  any  county  in  this  state,  of  which  the 
deceased  was  a  resident  at  the  time  of  his  death,  granted  after 
the  county  treasurer  may  have  become  vested  with  the  powers 
of  an  administrator,  upon  the  estate  of  such  deceased. 

Effect  §67.  On  his  authority  being  so  superseded,  hd  shall  deliver 

thenot      over  to  the  executor  or  administrator  so  producing  such  letters, 
all  the  assets  of  the;  deceased  in  his  hands,  after  deducting 
therefrom  the  allowance  tor  his  services,  and  the  expenses 
incurred,  to  be  taxed  and  allowed  by  the  surrogate  as  aforesaid* 
ib.  §  68.  All  acts  done  by  such  county  treasurer,  in  good  faith, 

previous  to  such  notice,  shall  be  valid;  and  ail  suits  com' 
menced  by  htm,  may  be  continued  by  and  in  the  name  of  the 
executor  or  administrator  who  shall  succeed  him  in  the  ad- 
ministration of  the  estate,  in  relation  to  which  such  suit  may 
be  brought. 
Jj^gjg!*       S  ®).  Upon  receiving  letters  of  administration*  the  county 
tntor.8"     treasurer  shall  be  vested  with  all  the  powers  and  rights  of 
other  administrators,  and  shall  be  subject  to  the  same  duties 
and  obligations,  except  as  herein  otherwise  provided. 
to  account,      g  70.  Within  one  year  after  receiving  letters  of  administra- 
•  tion,.the  person  so  appointed,  shall  account  on  oath  to  the 
surrogate  of  his  county,  for  all  assets  of  such  estate  received 
by  him,  and  for  the  application  thereof;  and  proceedings  may- 
be had  at  the  instance  of  any  person  interested,  or  of  the 
attorney-general  or  the  comptroller,  to  compel  such  account 
•mST  $  H*  ®a  fc^e  8ettlement  of  his  accounts,  he  shall  be  allowed 

SSfof^1'  for  his  expenses  as  other  administrators,  and  for  his  services, 
bal*,lce-      double  the  commissions  allowed  them  by  law.    The  balance 
of  any  monies  in  his  hands,  shall  be  paid  into  the  treasury  of 
the  state,  for  the  benefit  of  sudd  persons  as  shall  be  entitled 
to  receive  the  same. 
mpESt0       S  72«  The  county  treasurer  of  every  county,  shall  exhibit  to 
ier.  the  comptroller  of  the  state,  at  the  time  of  rendering  his 

account  of  taxes,  in  each  year,  a  statement,  on  oath,  of  all 
the  monies  received  by  him,  for  commissions,  services  and 
expenses,  and  of  the  total  amount  of  his  receipts  and  expen-  • 
ditures,  in  each  case  in  which  he  shall  have  taken  charge  of 

Digitized  by  VjOOQLC 


chap.  Til.]  STATUTE  OP  FRAUDS.  187 

and  collected  any  effects,  or  in  which  he  shall  have  adminis-   €HAPi  7' 
tared  on  any  estate,  during  the  preceding  year ;  with  the  name 
of  the  deceased,  his  addition,  the  place  of  his  residence  at  the     i138J 
time  of  his  death,  if  the  same  be  known,  and  the  place  from 
which  he  came,  if  he  was  not  a  resident  of  this  state  at  the 
time  of  his  death. 

5  73.  The  county  treasurer  shall  cause  a  copy  of  every  jJsJSJJt 
statement  made  by  him,  to  be  published  for  three  weeks,  once  "JS^f 
in  each  week,  in  a  newspaper  printed  in  his  county,  and  in 
the  state  paper;  the  expense  of  which  shall  be  retained  by 
him  out  of  any  balance  in  his  hands,  payable  into  the  state 
treasury.  For  a  neglect  to  comply  with  this  provision,  he 
shall  forfeit  one  hundred  dollars,  to  be  recovered  by  the 
attorney-general,  for  the  use  of  the  people  of  this  state.  The 
comptroller  shall  give  notice  to  the  attorney-general,  of  every 
such  omission. 

S  74*  Any  person  claiming  as  creditor,  legatee  or  next  of  JJJJjJg* 
kin,  any  monies  that  shall  have  been  paid  into  the  state  tocup- 
treasury  by  any  county  treasurer,  pursuant  to  this  Title,  may  m<£ey,  *c 
present  a  petition  to  the  chancellor,  praying  that  such  monies 
may  be  paid  to  him;  and  a  copy  of  such  petition  shall  be 
served  upon  the  attorney-general,  fourteen  days  previous  to 
the  time  when  the  same  shall  be  presented. 

S  75.  The  chancellor  may  make  such  order  as  he  shall  judge  l^g™7 
expedient,  to  ascertain  the  rights  of  the  claimant,  either  by  a  jyjjft* 
reference  to  a  master,  or  by  awarding  an  issue,  or  otherwise ; 
and  may  grant  an  order,  directing  the  payment,  of  any  monies 
that  shall  appear  to  be  due  to  such  claimant,  without  any 
interest  thereon,  and  deducting  any  expenses  that  may  have 
been  incurred  on  the  part  of  the  state,  in  relation  to  such 
balance, 

$  76.  .Upon  the  production  of  a  certified  copy  of  such  order,  2**25?* 
the  comptroller  shall  draw  his  warrant  on  the  treasury,  for  the  trailer. 
amount  therein  specified ;  which  shall  be  paid  by  the  treasurer, 
to  the  person  entitled  thereto. 


CHAP.  VII. 

Of  Fraudulent  Conveyances  and  Contracts,  relative  to 
Real  ana  Personal  Property. 

[Took  effect  January  1, 1880.] 

Tttlr  1.  —  Of  fraudulent  conveyances  and  contracts,  relative  to  lands. 
Title  2.  — •  Of  fraudulent  conveyances  and  contracts,  relative  to  goods, 

chattels,  and  things  in  action. 
Trnjc  3. —  General  provisions. 
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*he»l  TITLE  I. 

OF   FKAUDULiarr    CONVEYANCES    AND    CONTRACTS,  EELATIVB 

TO  LANDS. 

Sac.   1.  Conveyances  with  intent  to  defraud  purchasers,  void  as  to  them. 
2.  Qualification  of  preceding  section,  as  to  subsequent  purchasers. 
[134]  3.  Conveyances  containing  power  of  revocation,  void. 

4  Conveyances  by  person  authorised  to  revoke,  valid. 

5.  Such  conveyances  valid  from  the  time  the  power  vested. 

6.  Writing  necessary  to  convey  certain  interests  in  land. 

7.  Last  section  not  to  extend  to  wills  or  certain  trusts,  or  fines. 

8.  Contracts  to  sell  or  lease  lands,  to  be  in  writing. 

9.  Contracts  subscribed  by  lawful  agent,  valid.  *  9 

10.  Powers  of  chancery  to  compel  performance  of  agreements,  not  to  be  affected. 

Fraudulent      §  l.  Every  conveyance  of  any  estate  or  interest  in  land&, 

SSSfVoid,  or  the  rents  and  profits  of  lands,  and  every  charge  upon  lands, 

*c*  or  upon  the  rents  and  profits  thereof,  made  or  created,  with 

'  the  intent  to  defraud  prior  or  subsequent  purchasers  for  a 

valuable  consideration,  of  the  sam.e  lands,  rents  or  profits,  as 

against  such  purchasers,  shall  be  void. 

1  R.  L.,  75,  §  3;  4  N.  Y.,  211 ;  1  N.  Y.,  308;  25  How.P    R,  482. 

anaiiAca-        g  2.  'So  such  conveyance  or  charge,  shall  be  deemed  fraud- 
section'1"*  ulent,  in  favor  of  a  subsequent  purchaser,  who  shall  have 
actual  or  legal  notice  thereof,  at  the  time  of  his  purchase, 
unless  it  shall  appear  that  the  grantee  in  such  conveyance,  or 
person  to  be  benefitted  by  such  charge,  was  privy  to  the  fraud 
intended,    u  How.  p.  r.  311. 
conyey-         S  3.  Every  conveyance  or  charge  of,  or  upon,  any  estate  or 
SSSSr  orth  interest  in  lands,  containing  any  provision  for  the  revocation, 
voISfAc?n   determination  or  alteration,  of  such  estate  or  interest,  or  any 
part  thereof,  at  the  will  of  the  grantor,  shall  be  void,  as 
against  subsequent  purchasers  from  such  grantor  for  a  valu- 
able consideration,  of  any  estate  or  interest  so  liable  to  be 
revoked  or  determined,  although  the  same  be  not  expressly 
revoked,  determined  or  altered,  by  such  grantor,  by  virtue 
of  the  power  reserved  or  expressed  in  such  prior  conveyance 
or  charge. 

1R.L,  75,  §5;  38  B.,  206. 

o©nv«r-         §  4.  Where  a  power  to  revoke  a  coveyance  of  any  lands,  or 
onStatno-   the  rents  and  profits  thereof,  and  to  reconvey  the  same,  shall 
retokJfor-  be  given  to  any  person,  other  than  the  gfantor  in  such  con- 
mer  grants,  veyauce,  and  such  person  shall  thereafter  convey  the  same 
lands,  rents  or  profits,  to  a  purchaser  for  a  valuable  consider- 
ation, such  subsequent  conveyance  shall  be  valid,  in  the  same 
manner  and  to  the  same  extent,  as  if  the  power  of  revocation 
were  recited  therein,  and  the  intent  to  revoke  the  former 
conveyance  expressly  declared, 
ib,  §  5.  If  a  conveyance  to  a  purchaser,  under  either  of  the 

two  last  preceding  sections,  shall  be  made,  before  the  person 
making  the  same,  shall  be  entitled  to  execute  his  power  of 
revocation,  it  shall  nevertheless  be  valid,  from  the  time  the 
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power  of  revocation  shall  actually  vest  in  such  person,  in  the 
same  manner  and  to  the  same  extent,  as  if  then  made. 

$  6.  No  estate  or  interest  in  lands,  other  than  leases  for  afeqniBites 
term  not  exceeding  one  year,  nor  any  trust  or  power,  over  or  cetXn™7 
concerning  lands,  or  in  any  manner  relating  thereto,  shall  uluZSZ. 
hereafter  be  created,  grauted,  assigned,  surrendered  or  de- 
clared, nnless  by  act  or  operation  of  law,  or  by  a  deed  or 
conveyance  in  writing,  subscribed  by  tbe  party  creating,    ciaai 
granting,  assigning,  surrendering  or  declaring  the  same,  or 
by  his  lawful  agent,  thereunto  authorized  by  writing. 

23  N.  Y.,  364;  14  N.  V.,  684;  13  N.  Y.,  587  ;  9  N.  Y.,  27,  148;  7  N  ' 
Y.,  668:  6  N.  Y.,  404,  466,  668;  3  N.  Y.  516  j  31  B.,  651  ;  £5  B., 
394,  448 ;  19  B.f  138  ;  17  B.f  154 ;  16  B..  439 ;  10  B.,  333  ;  7  B .  63, 
194;  2  B,  618;  1  B.,  645;  2  B.  Ch.,  232;  4  D..  61;  1  D.,  653;  2 
H.,  486:  11  Pai..  406;  CI.  Ch.,  404;  3  a  Ch.,.283;  1  S.  Ch.,  579;  4 
Ed.,  607  ;  2  S.  S.  C,  108 ;  3  Du.,  255 ;  16  W.,  30,  461 ;  13  W.,  484 ; 
10  W.t  436;  5  W.,  638;  6  Ab.,  122;  12  How.  P.  R.,  117;  8  How. 
P.  R,  141;  2  K.  D.  S.,'94t  101;  2RL,  75,  §9,  10  &  12 ;  34  N.  Y., 
311 ;  30  How.  P.  R.,  426. 

S  7.  The  preceding  section  shall  not  be  construed  to  affect  omnia- 
in  any  manner,  the  power  of  a  testator  in  the  disposition  of  *£tion!* 
his  real  estate,  by  a  last  will  and  testament;  nor  to  prevent 
any  trust  from  arising,  or  being  extinguished,  by  implication 
or  operation  of  law ;  uor  to  prevent  any  declaration  of  trust 
from  being  proved  by  any  writing  subscribed  by  tbe  party 
declaring  the  same;  nor  to  prevent,  after  a  fine  shall  have 
been  levied,  the  execution  of  a  deed  or  other  instrument,  in 
writing,  declaring  the  uses  of  such  fine. 

1  R  L..  76,  part  of  §  12,  13  k  14;  Laws  of  I860,  ch.  322 ;  30  How.  P. 
R,  426. 

§  8.  Every  contract  for  the  leasing  for  a  longer  period  than  contract* 
one  year,  or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  £! tSi!*- 
shall  be  void,  unless  the  contract,  or  some  note  or  memoran- 
dum thereof,  expressing  tbe  consideration,  be  in  writing,  aud 
be  subscribed  by  the  party,  by  whom  the  lease  or  sale  is  to 
be  made. 

1  R  L.,  75,  §  11 ;  19  N.  Y.,  300 ;  14  N.  Y.,  584;  13  N.  YM  587 ;  12  tf. 
Y.,  364;  10  N.  Y.,  234;  5  N.  Y.,  243,  465;  4  N.  Y.f  403;  25  B.f 
183,  437;  18  B.,  60;  17  B.,  471,  616  14  B,  90;  12  B.,  685;  10  B.t 
333;  8  B.,  132;  7  B.f  191  ;  5  B,  364;  2  B..  613;  1  B.,  525;  1  D., 
653;  7H..  83;  4  H.,  357;  21  W.,  467  ;  19  W,  393  ;  16  W.,  28,460, 
527;  15  W.f  380,  400;  13  W..  63;  II  Pai.,431;  10  Pai ,  339.  526 ; 
8  Cow.,  226;  7  Cow..  94;  2  Cow.,  660;  12  J  R,  73;  2  J.  R,  258; 
4  Ed.,  105;  1  J.  C.  R,  143.  274;  3  Du.,  395;  1  Du.,  96;  14  How. 
•  P.  Rt  333 ;  8  How.  P.  R,  141 ;  25  N.  Y.,  156 ;  30  How.  P.  R,  426. 

§9.  Every  instrument  required  to  be  subscribed  by  anyib. 
party,  under  the  last  preceding  section,  may  be  subscribed  by' 
the  agent  of  such  party  lawfully  authorized. 

14  N.  Y.f  684;  6  X.  Y.,  243;  4  H,  357;  4  Ed.,  105;  11  Pai.,  406;  10 
Pai.,  126.  205,  394;  3  Du.,  395;  1  Du.,  96;  25  N.  Y.t  156;  30  How. 
P.  R,  426 

S  10.  Nothing  in  this  Title  contained  shall  be  construed  to  pow«i 
abridge  the  powers  of  courts  of  equity,  to  compel  the  specific  It  equity, 
performance  of  agreements,  in  cases  of  part  performance  of  . 
such  agreements. 

1  J.  C  R,  274;  4  N.  Y.,  403  ;  6  B.,  98;  3  B.  Ch.,  407  ;  2  B.  Ch.,  665;  4 
a  a  0,624;  34  N.  Y.,  311. 
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OF  FBAUDULENT    CONVEYANCES  AND   CONTRACTS,  RELATIVE 

TO  GOODS,  CHATTELS,  AND  THINGS  IN  ACTION. 
Ssa  1.  Transfers  of  personal  property  for  use  of  grantor,  void  as  to  creditors. 

2.  Certain  agreements  to  be  in  writing,  and  subscribed. 

3.  Requisites  to  the  validity  of  contracts  for  sale  of  personal  property. 

4.  What  to  be  a  memorandum,  within  laat  section,  of  sales  at  auction. 

5.  Certain  transfers  of  goods,  &af  fraudulent  as  to  creditors. 

6.  Who  to  be  deemed  creditors  within  last  section. 

7.  Qualification  of  two  last  sections. 

8.  Instruments  subscribed  by  lawful  agent)  valid. 

§  1.  AH  deeds  of  gift,  all  conveyances,  and  all  transfers  or 
assignments,  verbal  or  written,  of  goods,  chattels,  or  things 
in  action,  made  in  trust  for  the  use  of  the  person  making  the 
same,  shall  be  void  as  against  the  creditors,  existing  or  sub- 
sequent, of  such  person. 

1  R.  L,  75,  §  t ;  21  N.  T.,  133,  594;  6  N.  T.,  510;  4  N.  Y..  215;  19  B.. 
450;  17  B,  316;  12  B.,  168;  8  B.,  346;  6  H.,  438;  4  J.  C.  R,  462, 
19  How.  P.  R.t  357 ;  IK  D.  S.,  448;  25  How.  P.  R.,  432,  513. 

§  2.  In  the  following  cases,  every  agreement  shall  be  void, 
unless  such  agreement,  or  some  note  or  memorandum  thereof, 
be  in  writing,  and  subscribed  by  the  party  to  be  charged 
therewith, 

i.  Every  agreement  that,  by  its  terms,  is  not  to  be  per- 
formed within  one  year  from  the  making  thereof: 

2.  Every  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person  : 

&  Every  agreement,  promise,  or  undertaking,  made  upon 
consideration  of  marriage,  except  mutual  promises  to  marry. 

1  R.  L.,  75,  §  11 ;  23  N.  Y,  496;  21  N.  Y.,  337,  413;  16  N.  Y„  484;  15 
N.  Y.,  9;  14  N.  Y„  288;  13  N.  Y„  232;  8  N.  Y.,  215;  5  N.  Y., 
465 ;  3  N.  Y,  337.  209 ;  2  N.  Y,  229,  542  ;  29  B.,  489 ;  28  B.,  446 ; 
26  B„  140:  25  B.,  179,  625;  23  B.,  537,  610;  22  B.,  516;  21  B., 
218;  20  B,  298;  19  B..  258;  18  B.,  69;  16  B.f  645;  15  B„  250;  14 
B.,570;  13B,  493,542;  11  B.,  15,  144;  8B..323;  7  B..  194;  6  B.f 
501;  4  B.,  131  ;  3  B.,  209,  335;  2  B.,  182,  225,  534;  2  B.  Ch..  221; 
5  H.,  146,  200,484;  4  H,  179,  211;  3  K,  130,  587;  2  H.,  664;  5 
D..  197,  484;  4  D.,  285,  562;  2  D.t  89,  162,  368,  403;  1  D.,  228, 
605;  24  W.,  40.  327;  19  W.,  524;  15  W.f  336,  347,  461;  14  W., 
247;  13  W.,  307;  10  W.,  426;  9  W.,  273;  4  W.,  667;  3  W.,  187; 
7  Cow.,  264;  4  Cow.,  432;  12  J.  R,  106 ;  11  J.  R.,  223;  10  J.  R., 
244;  4  J.  R,  416,  422;  4  J.  C.  R..  659;  22  How.  P.  R,  67 ;  17 
How.  P.  R.,  9;  13  How.  P.  R.,  157;  8  How.  P.  R.,  141;  12  Ab.f 
313;  10  Ab.,  368  ;  3  Ab.,  403;  4  S.  S.  0,  31,  215,  611 ;  5  Du.,  87  ; 
3  Du.,  395;  1  Du.,  199,  412;  1  E.  D.  a,  33,  146;  35  B.,  675;  as 
amended  by  Laws  of  1663,  ch.  464.  Post,  vol  6,  p.  162. 

§  3.  Every  contract  for  the  sale  of  any  goods,  chattels,  or 
thiugs  in  action,  for  the  price  of  fifty  dollars  or  more,  shall  be 
void,  unless, 

i.  A  note  or  memorandum  of  such  contract,  be  made  in  writ- 
ing, and  be  subscribed  by  the  parties  to  be  charged  thereby :  or, 

2.  Unless  the  buyer  shall  aocept  and  receive  part  of  such 
goods,  or  the  evidences,  or  some  of  them,  of  such  things  in 
action:  or, 
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8.  Unless  the  buyer  shall,  at  the  lime,  pay  some  part  of  the 
purchase  money. 

IB.IL.,75,  §15;  6N.Y.,  11;  5N.T^542;  4N.Y„585;  1N.Y,M, 
265,  295,  497;  32  B.,  631;  19  B.,  455;  1.8  B.,  323;  36  B,t  21*1;  12 
BM  672 ;  11  B.,  36;  10  B.,  74,  572 ;  4  B..  461 ;  1  BM  385 ;  5  H.,  205; 
ID.,  48;  26  W.,  347;  23  W^  270 ;  20  W.,  433;  17  W.,336:  13  W., 
112;  5  W.,  141;  3  W.f  63,  112;  2  Du.,  497;  1  Du.,  277 ;  6  g.  8.  0., 
105:  2  8.  a  C.f  239;  8  Cown  219;  18  J.  R.,  57;  3  J.  B^  398;  32 
.  N.  T.,  619;  43  B.,  341;  39  B.,  622;  31  How.  P.  B^  6;  30  How.  P. 
B.,  426. 

§  4.  Whenever  goods  shall  be  sold  at  public  auction,  andjwee** 
the  auctioneer  shall,  at  the  time  of  sale,  enter  in  a  sale-book 
a  memorandum  specifying  the  nature  and  price  of  the  prop- 
erty sold,  the  terms  of  the  sale,  the  name  of  the  purchaser, 
and  the  name  of  the  person  on  whose  account  the  sale  is 
made,  such  memorandum  shall  be  deemed  a  note  of  the  con 
traet  of  sale,  within  the  meaning  of  the  last  section. 

26  W-  361 ;  19  W.,  560 ;  12  WM  552 ;  10  Pal.,  537  ;  2  Ab.,  235 ;  1  Do., 
132 ;  14  J.  R.,  484;  25  How.  P.  Ru,  482. 

§  5.  Every  sale  made  by  a  vendor,  of  goods  and  chattels  in  jJJ^g^. 
his  possession,  or  under  his  control,  and  every  assignment  of  eionnece* 
goods  and  chattels,  by  way  of  mortgage  or  security,  or  upon  S&iS 
any  condition  whatever,  unless  the  same  be  accompanied  by  jS^'i^ 
an  immediate  delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession,  of  the  things  sold,  mortgaged 
or  assigned,  shall  be  presumed  to  be  fraudulent  and  void,  as 
against  the  creditors  of  the  vendor,  or  the  creditors  of  the 
person  making  such  assignment,  or  subsequent  purchasers  in 
good  faith;  and  shall  be  conclusive  evidence  of  fraud,  unless 
it  shall  be  made  to  appear,  on  the  part  of  the  persons  claim- 
ing under  such  sale  or  assignment,  that  the  same  was  made 
in  good  faith,  and  without  any  intent  to  defraud  such  credit- 
ors or  purchasers. 

17  N.  Y„  28;  10  N.  V.,  310;  4  N.  Y.,  303,  680;  1  N.  Y.,  496;  25  B„ 
428;  20  ft,  27;  19  B.,  455;  17  B.,  316;  15  B.,  599;  13  B.,  326;  12 
B.,  530 ;  9  B.,  440 ;  8  B.f  128  ;  6  B.,  94 ;  4  H.,  162,  272 ;  1  H.,  4±9 ; 
26  W.,  511 ;  25  W.f  398 ;  24  W.,  116;  23  W.,  653 ;  21  W.,  118 ;  20  . 
W.,  19;  19  W.,  1S3,  616;  17  W.,  65,  494;  16  W.,  523;  15  W.,  213# 
629;  12  W.,  298;  8  W„  378;  6  W.,  402;  2  W„  446;  7  Cow.,  86; 
3  Cow.,  160:  6  Du.,  220,  441 ;  2  Do.,  99;  13  Ab.,  156 ;  3  &  &  0., 
73;  2  S.  a  0.,  594;  8  How.  P.  R.,  310;  10  J.  R.,  363;  25  How.  P. 
B.,  613. 

§  6-  The  terra  "creditors,"  as  used  in  the  last  section,  shall  JJJ**;*6 
be  construed  to  include  all  persons,  who  shall  be  creditors  of  creditor* 
the  vendor  or  assignor,  at  anytime  whilst  such  goods  and 
chattels  shall  remain  in  his  possession  or  under  his  control.  ' 

<$  7.  Nothing  contained  in  the  two  last  sections  shall  be^uit 
construed  to  apply  to  contracts  of  bottomry  or  respondentia,  quitted. 
nor  to  assignments  or  hypothecations  of  vessels  or  goods,  at 
sea,  or  in  foreign  ports. 

§  8.  Every  instrument  required  by  any  of  the  provisions  of  a**1**- 
this  Title,  to  be  subscribed  by  any  party,  may  be  subscribed 
by  the  lawful  agent  of  such  party. 

12  N.  Y.f  371 ;  10  PaL,  537 ;  6  8  8.  0.,  101 ;  47  B.f  175. 
See  Laws  of  1833,  ch»  270;  1848,  ch.  282;  1840,  ch>  60.    Pott,  voL 
4,  pp.  435,  441. 
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TOLll. 


TJLTLE  III. 

GENERAL  PROVISIONS, 


Seo.  1.  Inatrumenta  made  to  defraud,  void. 

2.  Grants  and  assignments  of  trusts,  to  bo  in  writing. 

3.  Instruments  void  as  to  creditors,  to  be  yoid  as  to  representatives. 
[137]              4.  Fraudulent  intent,  a  question  of  fact 

5.  Certain"  purchasers  uot  to  be  affected  by  fraud,  without  notice. 

6.  Meaning  of  terms  "lands,"  and  ••  estate  and  interest  in  lands." 

7.  Meaning  of  term  "conveyance." 

8.  This  Chapter  not  to  affect  instruments  already  executed. 

oonrey-  §  1.  Every  conveyance  or  assignment,  in  writing  or  other 

£^ad«    wise,  of  any  estate  or  interest  in  lands,  or  in  goods  or  things 

tountew  *n  action,  or  of  any  rents  or  profits  issuing  therefrom,  and 

oroSiiori,    eveiT  charge  upon  lands,  goods,  or  things  in  action,  or  upon 

tow.     s    the  rents  or  profits  thereof,  made  with  the  intent  to  hinder, 

delay  or  defraud  creditors  or  other  persons,  of  their  lawful 

suits,  damages,  forfeitures,  debts  or  demands,  and  every  bond 

or  other  evidence  of  debt  given,  suit  commenced,  decree  or 

judgment  suffered,  with  the  like  intent,  as  against  the  persons 

so  hindered,  delayed  or  defrauded,  shall  be  void. 

17N.Y.,9,22;  15N.T.,9;  14  N.T.,  669;  9  N.  Y.,  150,  213;  6N.f, 
615;  32  B.,  240;  24  B.,  120;  22  B.,  660;  21  B.,  65,  128,  469;  19 
B.,  176,  455;  18  B.,  274,  549,  612;  17  ft,  316;  16  B.t  544;  15  B., 
56,  560,  599,  618;  14  B.,  39;  12  B.,  168;  9  B.,  266;  6  B.t  91,  470; 
4  B.,  232,  332.  646;  3  B.  Ch.f  645;  6  HM  438;  1  D.,  195;  4  D.f  174, 
217,  287;  4  W.,  100;  3  W.,  411  ;  6  Cow.,  654;  18  J.  R..  427,  516; 
4  S.  8.  C.  283;  20  How.  P.  R.,  123,  339;  15  How.  P.  Rv  95,  355; 
14  How.  P.  R.,  11 ;  12  How.  P.  R.,  117  ;  6  Ab.,  368;  3  Du ,  166;  2 
Du.,  362,  533 ;  3  S.  S.  C,  69 ;  27  N.  Y.,  603 ;  25  How.  P.  R,  673. 

GraatBof  §  2.  Every  grant  or  assignment  of  any  existing  trnst  in 
Swrftingl6  lands,  goods  or  things  in  action,  unless  the  same  shall  be  in 

writing,  subscribed  by  the  party  making  the  same,  or  by  his 

agent  lawfully  authorised,  shall  be  void. 

10  B.,  346;  5  J.  C.  R.,  11. 

certain  <§  3.  Every  conveyance,  charge,  instrument  or  proceeding 
£o«7ac.,  declared  to  be  void,  by  the  provisions  of  this  Chapter,  as 
h2hV&£   against  creditors  or  purchasers,  shall  be  equally  void  against 

the  heirs,  successors,  personal  representatives  or  assignees,  of 

such  creditors  or  purchasers. 

4  H.,  272. 

ceruin  g  4.  The  question  of  fraudulent  intent  in  all  cases  arising 

cable  to    "  under  the  provisions  of  this  Chapter,  shall  be  deemed  a  ques- 
thu* an<ler  tion  of  fact,  and  not  of  law ;  nor  shall  any  conveyance  or 
chapter.     charge  i>e  adjudged  fraudulent  as  against  .creditors  or  pur- 
chasers, solely  on  the  ground,  that  it  was  not  founded  on  a 
valuable  consideration. 

14N.  Y.,  667  ;  9  N.  Y.,  213  ;  4  N.  Y.,  303,  580 ;  15  B.,  66;  13  B.,  326 ; 
12  B.,  530;  4  D.,  174;  23  W.,  664;  19  W..  184,  445;  15  W.,  213; 
11  W.,  251 ;  3  Phi.,  664 :  4  S.  S.  C ,  283 ;  3  S.  S.  C,  69 ;  6  Du.,  220; 
2  Du.,  99 ;  15  How.  P.  R.,  355 ;  32  N.  Y.,  649 ;  44  B.,  194 ;  25  How. 
P.  R.  573. 

n>.aMo  g  5.  The  provisions  of  this  Chapter  shall  not  be  construed, 
pure     n.  jn  ftny  manner,  to  affect  or  impair  the  title  of  a  purchaser  for 
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a  valuable  consideration,  unless  it  shall  appear,  that  such    m  L 
purchaser  had  previous  notice  of  the  fraudulent  intent  of  his 
immediate  grantor,  or  of  the  fraud  rendering  void  the  title  of 
such  grantor. 

21  N.  Y.,  168;  17  N.  Y.f  28;  25  B.,  431;  3  Du^  166;  44  B.,  257;  39B.,98. 

S  6.  The  term  "  lands,"  as  used  in  this  Chapter,  shall  be  JJyg^ 
constnied  as  co-extensive  in  meaning,  with  "  lands,  tone-  *■■■• 
ments  and  hereditaments ; "  and  the  terms  "  estate  and  interest 
in  lands,"  shall  be  construed  to  embrace  every  estate  and 
interest,  freehold  and  chattel,  legal  and  equitable,  present 
and  future,  vested  and  contingent,  in  lands,  as  above  defined. 

26  W.,  559.  •  • 

5  7.  The  term  "conveyance,"  as  used  in  this  Chapter,  shall  JJ£*J£. 
be  construed  to  embrace  every  instrument  in  writing,  (except 
a  last  will  and  testament)  whatever  may  be  its  form,  and  by 
whatever  name  it  may  be  known  in  law,  by  which  any  estate 
or  interest  in  lands,  is  created,  aliened,  assigned,  or  sur- 
rendered. 

5  8.  The  provisions  of  this  Chapter  shall  not  extend  to  any  _11^ 
conveyance,  charge,  contract,  assignment,  instrument  or  pro-  prioV" 
oeeding,  had,  made,  executed  or  commenced,  before  this  *** 
Chapter  shall  be  in  force  as  a  law. 

See  Laws  of  1858,  ch.  314.     Post,  vol.  p.  483. 


chap.  vm. 

Of  the  Domestic  Relations.  \ 

(Took  effect  1  January,  1880.)  \ 

Title  1. — Of  husband  and  wife. 

Title  2. — Of  parents  and  children. 

Title  3. — Of  guardians  and  wards. 

Title  4. — Of  masters,  apprentices  and  servants. 

TITLE  I. 

OF  HUSBAND  AOT)  WIFE. 

Art.  1. — Of  qnarriage,  and  of  the  solemnization  and  proof  thereof 

An.  2.  —  Of  divorces,  on  the  ground  of  the  nullity  of  the  marriage  contract 

An.  3. — Of  divorces,  dissolving  the  marriage  contract 

An.  4.  —  Of  separations,  or  limited  divorces. 

An.  5. — General  provisions,  applicable  to  the  two  last  articles. 

ARTICLE  FIRST. 

OF  MARRIAGE,  AND  OF  THE  SOLEMNIZATION  AND  PROOF  THEREOF. 

Sic.  1.  Marriage  a  civil  contract;  consent  essential  to  its  validity. 

2.  (Repealed.) 

3.  Certain  marriages  between  relations,  incestuous  and  void. 

4.  What  marriages  without  consent,  Ac.  to  be  deemed  void. 
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"■■  *•"    Sua  6.  Polygamy  forbidden,  , 

6.  Marriages  contracted  during  absence,  from  what  time  void.      • 

7.  Pardous  not  to  restore  to  conjugal  rights,  or  to  guardianship. . 

8.  By  whom  marriages  to  be  solemnized,  in  order  to  be  registered. 

9.  Form  of  marriage ;  witnesses  necessary. 

10.  Facts  to  be  ascertained;  book  to  be  kept 

11.  Identity  of  parties,  to  be  ascertained. 

12.  Penalty  on  solemnising  marriages  in  certain  cases. 

13.  Certificate  of  marriage  to  be  given;  its  contents. 
.14.  Certificate  when  and  where  to  be  filed  and  entered. 

15.  When  certificate  of  ministers  may  be  filed  and  entered. 

16.  Contents  of  the  entry  of  every  certificate. 

If.  Effect  of  certificate,  entry  and  copies  thereof,  as  evidence* 
•  18.  Fees  of  clerk  of  town  or  city. 

19.  This  article  not  to  apply  to  Quakers  or  Jews. 

Karri***,        S  1-  Marriage,  so  fear  as  its  validity  in  law  is  concerned,  shall 
sues1qni;    continue  in  this  state  a  civil  contrast,  to  which  the  consent  of 
parties,  capable  in  law  of  contracting,  shall  be  essential. 

Sec.  2  was  repealed  by  Laws  of  1830,  ch.  320,  §  24;  4  N.  Y.f  230;  8 
Pal,  574;  7  W.,  47  ;  20  J.  R.,  1;  18  J.  R,,  346 ;  4  J.  R.,  62. 

U30]        §3.  Marriages  between  parents  and  children,  including 

certain      grand-parents  and  grand-children  of  every  degree,  ascending 

taratuoaV  and  descending,  and  between  brothers  and  sisters  of  the  half, 

as  well  as  of  the  whole,  blood,  are  declared  to  be  incestuous 

and  absolutely  void.    This  section  shall  extend  to  illegitimate* 

as  well  as  legitimate  children  and  relatives. 

4  J.  0.  R.,  343. 

cmatn  §  4.  When  either  of  the  parties  to  a  marriage  shall  be 

yoldlSE?    incapable,  for  want  of  age  or  understanding,  of  consenting 
thojrnniiij  to  a  marriage,  or  shall  be  incapable  from  physical  causes,  of 
t*  <**      entering  into  the  marriage  state,  or  when  the  consent  of  either 
party  shall  have  been  obtained  by  force  or  fraud,  the  marriage 
shall  be  void,  from  the  time  its  nullity  shall  be  declared,  by  a 
court  of  competent  authority. 

Hop.,  493. 

Poiwamy  S  &•  ^°  second,  or  other  subsequent,  marriage,  shall  be 
forbidden,  contracted  by  any  person,  during  the  life-time  of  any  former 
husband  or  wife  of  such  person,  unless, 

i.  The  marriage  with  such  former  husband  or  wife,  shall 
have  been  annulled  or  dissolved,  for  some  cause  other  than 
the  adultery  of  such  person :  or, 

2.  Unless  such  former  husband  or  wife,  shall  have  been 
finally  sentenced  to  imprisonment  for  life: 

Every  marriage  contracted  in  violation  of  the  provisions  of 
this  section,  shall,  except  in  the  case  provided  for  in  the  next 
section,  be  absolutely  void. 

1  R.  L.,  113;  1  R.  L.,  411,  §  17;  2  R.  L.,  198,  §  1;  11  N.  Y.,  230;  30 
B.,  65 ;  6  B.,  121;  84  N.  T.,  644 ;  44  B.,  108 ;  26  Bn  63. 

xsrrisges       §  6.  If  any  person  whose  husband  or  wife  shall  have 

Snce^?*"   absented  himself  or  herself,  for  the  space  of  five  successive 

haeband  or  years,  without  being  known  to  such  person  to  be  living  during 

that  time,  shall  marry  during  the  life  time  of  such  absent 


ty  declared. 
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husband  .or  wife,  the  marriage  shall  be  void  only  ftom  the    **** L 
time  that  its  nullity  shall  be  pronounced  by  a  court  of  compe- 
tent authority. 

30  R,  65;  6  PaL,  209;  1  J.  C.  IL,  389,  488;  24  How.  P.  IL,  213. 

$  7.  No  pardon  granted  since  the  twelfth  day  of  April,  one  JEgJJflk. 
thousand  eight  hundred  and  twenty-two,  and  no  pardon  here-  g°*j"*owd 
after  granted,  to  any  person,  who  has  been,  or  shall  be,   Jrp*wio,l• 
sentenced,  to  imprisonment  for  life  in  this  state,  shall  be 
deemed  to  restore  such  person,  to  the  rights  of  any  previous 
marriage,  or  to  the  guardianship  of  any  children,  the  issue 
of  such  marriage. 

Laws  of  1822,  203. 

S  8.  For  the  purpose  of  being  registered  and  authenticated  JJJjJ*"^, 
according  to  the  provisions  of  this  Title,  marriages  shall  be  £i2£ 
solemnized  only  by  the  following  persons:  **&*** 

i.  Ministers  of  the  gospel  and  priests  of  every  denomina- 
tion: 

s.  Mayors,  recorders,  and  aldermen  of  cities:  and, 

3.  Judges  of  the  county  courts,  and  justices  of  the  peace. 

5  9.  Wlien  solemnized  by  a  minister  or  priest,  the  ceremony  SSUJji. 
of  marriage  shall  be  according  to  the  forms  and  customs  of 
the  church  or  society  to  which  he  belongs.    When  solemnized     t140J 
by  a  magistrate,  no  particular  form  shall  be  required,  except 
that  the  parties  shall  solemnly  declare,  in  the  presence  of  the 
magistrate  and  the  attending  witness  or  witnesses,  that  they 
take  each  other  as  husband  and  wife.    In  every  case,  there  2™22S! 
shall  be  at  least  one  witness,  besides  the  minister  or  magis- 
trate, present,  at  the  ceremony. 

$  10.  It  shall  be  the  duty  of  every  minister,  priest,  or  J^J^S 
magistrate,  required  to  solemnize  a  marriage,  to  ascertain,       ^minister, 

i.  The  christian  and  surnames  of  the  parties;  their  respeo- 
tive  places  of  residence;  and  that  they  are  of  sufficient  age 
to  be  capable  in  law  of  contracting  marriage: 

t.  The  names  and  places  of  residence  of  two  of  the  attest- 
ing witnesses,  if  more  than  one  be  present;  and  if  not,  the 
name,  and  place  of  residence,  of  such  witness: 

He  shall  enter  the  facts  so  ascertained,  and  the  day  on  gjj£,nhto 
which  such  marriage  is  solemnized,  in  a  book  to  be  kept  by 
him  for  that  purpose. 

Laws  of  1830,  ch-  320,  §  25;  26  N.  Y.,397. 

2  11.  If  either  of  the  parties  between  whom  the  marriage  HSSfcJ* 
is  to  be  solemnized,  shall  not  be  personally  known  to  him,  JJ*^ 
the  minister  or  magistrate  shall  ascertain  to  his  satisfaction 
the  identity  of  the  respective  parties. 

Laws  of  1830,  oh.  320,  §  26. 

S 12.  Every  minister  or  magistrate  who  shall  solemnize  a  £E££for 
marriage,  where  either  of  the  parties,  within  his  knowledge,  J^^gf" 
shall  be  under  the  age  of  legal  consent,  or  an  idiot  or  lunatic;  certain 
or  to  which,  within  his  knowledge,  any  legal  impediment caM9a 

IL— 19 
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Tmi  L  exists,  shall  be  deemed  guilty  of  a  misdemeanor,  punishable 
by  fine  or  imprisonment,  or  both,  in  the  discretion  of  the 
court  by  which  he  shall  be  tried. 

§  13.  Whenever  a  marriage  shall  have  been  solemnized 
within  this  state,  pursuant  to  this  Title,  the  minister  or  magis- 
trate by  whom  the  marriage  was  solemnized,  shall  furnish  on 
request,  to  either  party,  a  certificate  thereof,  specifying, 

i.  The  names  and  plaices  of  residence  of  the  parties  married; 
and  that  they  were  known  to  such  minister  or  magistrate,  or 
were  satisfactorily  proved  by  the  oath  of  a  person  known  to 
him,  to  be  the  persons  described  in  such  certificate:  and  that 
he  had  ascertained  that  they  were  of  sufficient  age  to  contract 
marriage: 

2.  The  name  and  place  of  residence  of  the  attesting  witness 
or  witnesses:  and, 

3.  The  time  and  place  of  such  marriage: 
The  certificate  shall  also  state,  that  after  due  inquiry  made, 

there  appeared  no  lawful  impediment  to  such  marriage;  and 
it  shall  be  signed  by  the  person  making  it. 

Laws  of  1830,  ch.  320,  §  27. 

S  14.  Every  such  certificate  signed  by  a  magistrate,  if  pre- 
sented to  the  clerk  of  the  city  or  town  where  the  marriage 
was  solemnized,  or  to  the  clerk  of  the  city  or  town  where 
either  of  the  parties  reside,  within  six  months  after  such 
marriage,  shall  be  filed  by  such  clerk,  and  shall  be  entered  in 
a  book  to  be  provided  by  him,  in  the  alphabetical  order  of  the 
names  of  both  the  parties,  and  in  the  order  of  time  in  which 
such  certificate  shall  be  filed. 

§  15.  Every  such  certificate  signed  by  a  minister,  may  also 
be  filed  and  recorded  in  like  manner,  if  there  be  endorsed 
thereon  or  annexed  thereto,  a  certificate  of  any  magistrate 
residing  in  the  same  county  with  such  clerk,  setting  forth  that 
the  minister  by  whom  such  certificate  is  signed,  is  personally 
known  to  such  magistrate,  and  has  acknowledged  the  execu- 
tion of  the  certificate  in  his  presence ;  or  that  the  execution 
of  such  certificate,  by  a  minister  or  priest  of  some  religious 
denomination,  was  proved  to  such  magistrate,  by  the  oath  of 
a  person  known  to  him,  and  Who  saw  the  certificate  executed. 

§  16.  The  entry  of  every  such  certificate  shall  specify, 

i.  The  names,  and  places  of  residence  of  the  persons 
married: 

2.  The  time  and  place  of  marriage : 

a.  The  name  and  official  station  of  the  person  signing  the 
certificate:  and, 

4.  The  time  when  the  certificate  was  filed. 

Laws  of  1830,  ch.  320t  §  28. 

certificate,      §  17.  Every  such  original  certificate*  the  original  entry 

rifiuSt9  thereof  made  as  above  directed,  and  a  copy  of  such  certificate, 

or  of  such  entry,  duly  certified,  shall  be  received  in  all  courts 


Where  and 
when  to  i*e 
filed  end 
entered. 
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and  places*  as  presumptive  evidence  of  the  fact  of  such    *** % 
marriage. 

§  18*  There  shall  be  allowed  to  every  clerk  of  a  city  or  <*•!*••«*•» 
town,  for  filing  and  entering  a  certificate  of  marriage,  twenty- 
five  cents ;  and  ten  cents  for  a  copy  of  such  certificate,  or  of 
the  entry  thereof. 

$  19.  The  provisions  of  this  article,  relative  to  the  solemni-  jgj^ 
cation  and  proof  of  marriages,  shall  not  apply  to  the  people  j****** 
called  Quakers,  nor  to  Jews,  whose  marriages  may  respectively  antd*. 
continue  to  be  solemnized  in  the  manner,  and  agreeably  to 
the  regulations,  of  their  respective  societies.    Nor  shall  the 
provisions  of  this  article  be  construed  to  require  the  parties 
to  any  marriage,  or  any  minister  or  magistrate  to  solemnize 
the  same  in  the  manner  herein  prescribed:  but  ail  lawful 
marriages  contracted  in  the  manner  heretofore  in  use  in  this 
state,  shall  be  as  valid  as  if  this  Article  had  not  been  passed. 

Laws  of  1830,  ch.  320,  §  29. 
8ee  Laws  of  1830,  ch.  820 ;  1847,  ch.  152. 

ARTICLE  SECOND.* 

Or  DIYOBCB8  ON    THE    GBOUXD    OF    THB    HOTAITY  OF    THX    MABBIAQS 

CONTRACT. 
Sua  20.  Marriages  may  be  declared  void,  for  the  nullity  of  the  contract 

21.  Dissolution  of  marriages  when  either  party  under  age  of  legal  consent 
21  Where  they  were  contracted  during  life  of  former  wife  or  husband. 

23.  In  such  case*,  when  issue  to  succeed  to  estate  of  parent 

24.  Marriages  where  either  party  is  an  idiot 

25.  When  either  party  is  a  lunatic. 

28.  Next  friend  of  idiot  or  lunatic  may  file  a  bilL 

27.  Application  by  lunatic  after  restoration  of  reason. 

28.  Rights  of  the  issue  of  marriages  by  idiots  and  lunatics. 

29.  Definition  of  term  "lunatic"  as  previously  used. 

30.  Dissolution  of  marriages  where  consent  obtained  by  force  or  fraud. 

31.  When  marriages  not  to  be  dissolved  on  that  ground. 

32.  Custody,  support,  Ac,  of  issue  of  such  marriages.  U4Q 
23.  Dissolution  on  ground  of  physical  incapacity. 

34  (Repealed.) 

35.  Practice  and  proceedings  in  suits  to  annul  marriages. 

36.  Other  evidence  beside  confessions,  necessary  to  sentences  of  nullity. 

37.  Effect  of  sentence  of  nullity. 

5  20,  The  chancellor,  may,  by  a  sentence  of  nullity,  declare  2!!JJera- 
void  the  marriage  contract,  for  either  of  the  following  causes,  jjjjgjj* 
existing  at  the  time  of  the  marriage  •  JSSoZl 

i.  That  the  parties,  or  one  of  them,  had  not  attained  the  *** 
age  of  legal  consent : 

2.  That  the  former  husband  or  wife  of  one  of  the  parties 
was  living ;  and  that  the  marriage  with  such  former  husband 
or  wife,  was  then  in  force : 

a.  That  one  of  the  parties  was  an  idiot  or  lunatic : 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by 
force  or  ftaud  • 

•  Sec  Act  in  addition,  Laws  of  1841,  ch.  367.    Port,  vol.  4,  p.  613. 
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5.  That  one  of  the  parties  was  physically  incapable  of  en- 
tering into  the  marriage  state. 

4  J.  0.  R,  343;  5  Pal,  664;  21  B.,  439;  see  Laws  of  1841,  ch.  267. 
Pott,  yoL  4,  p.  612. 

SSufmar.  §  21#  A  ^ill  to  annul  a  marriaSe  on  the  ground  that  one 
"w  by*'"  of  the  parties  was  under  the  age  of  legal  consent,  may  be 
mSieMcgai  brought  by  the  parent  or  guardian  entitled  to  the  custody  of 
SEomtoteBuch  minor,  or  by  the  next  friend  of  such  minor;  but  in  no 
wh«nh£ar.  case  shall  such  marriage  be  annulled  on  the  application  of  a 
Hage  not  to  party  who  was  of  legal  age  at  the  time  it  was  contracted,  nor 
"^       when  it  shall  appear  that  the  parties,  after  they  had  attained 

the' age  of  consent,  had  for  any  time  freely  cohabited  as  husr 

band  and  wife. 

32  B.,  49. 

varrfam  g  22.  Where  a  marriage  is  sought  to  be  annulled,  on  the 
StoreS?  ground  that  a  former  husband  or  wife  of  one  of  the  parties 
how  &Cm  was  living,  it  may  be  declared  void  on  the  application  of 
annulled.  ejther  of  the  parties,  during  the  life-time  of  the  other,  or  upon 
the  application  of  such  former  husband  or  wife. 

30  B.f  66. 

when  isioi     §  23.  When  it  shall  appear  and  be  so  decreed,  that  such 
manages    subsequent  marriage  was  contracted  in  good  faith,  and  with 
Siu^o"    tIie  fuU  belief  of  the  parties,  that  the  former  husband  or  wife 
parent.       was  dead,  the  issue  of  such  marriage,  born  or  begotten  before 
its  nullity  shall  be  declared,  shall  be  entitled  to  succeed,  in 
the  same  manner  as  legitimate  children,  to  the  real  and  per- 
sonal estate  of  the  parent,  who,  at  the  time  of  the  marriage, 
was  competent  to  contract ;  and  the  issue  so  entitled,  shall  be 
specified  in  the  sentence  of  nullity. 
Marriage  by     §  24.  Where  a  marriage  is  sought  to  be  annulled,  on  the 
MioU*       ground  of  the  idiocy,  of  one  of  the  parties,  it  may  be  declared 
void  on  the  application  of  any  relative  of  such  idiot,  inte- 
rested to  avoid  the  marriage,  at  any  time,  during  the  life  time 
of  either  of  the  parties. 
Marriage*       S  25.  When  a  marriage  is  sought  to  be  annulled,  on  the 
hj  lunatica.  gro^d  0f  the  lunacy  of  one  of  the  parties,  it  may  be  declared 
ri43'     void  at  any  time,  during  the  continuance  of  that  lunacy,  or 
after  the  death  of  the  lunatic  in  that  state,  during  the  life 
time  of  the  other  party  to  the  marriage,  on  the  application  of 
any  relative  of  the  lunatic,  interested  to  avoid  the  marriage. 
Biuabr  g  26.  Where  the  marriage  of  an  idiot  or  lunatic  is  sought 

S?  wiou114,  to  be  annulled,  during  the  life  time  of  both  the  parties  to  the 
and  luna-     marriage,  and  no  suit  shall  be  prosecuted  by  any  relative,  a 
sentence  of  nullity  may  be  pronounced,  on  the  application  of 
any  person  admitted  by  the  court  to  prosecute,  as  the  next 
friend  of  such  idiot  or  lunatic. 
?&?53nc       $  ^-  ^e  ma™?£e  °f  a  lunatic  may  also  be  declared  void, 
natored  to  upon  the  application  of  the  lunatic,  after  the  restoration  of 
reason ;  but  in  such  case,  no  sentence  of  nullity  shall  be  pro* 
nounced,  if  it  shall  appear  that  the  parties  freely  cohabited  as 
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husband  and  wife,  after  the  lunatic  was  restored  to  a  sound    ***  * 
mind. 

g  28.  Children  of  a  marriage  annulled  on  the  ground  of  issue  of 
lunacy  or  idiocy,  shall  be  entitled  to  succeed  in  the  same  taStf* 
manner  as  legitimate  children,  to  the  real  and  personal  estate 
of  the  parent,  who  was  of  sound  mind. 

5  29.  The  term  "  lunatic,"  in  the  preceding  sections,  shall  JjJ2itlc„ 
extend  to  every  person  of  unsound  mind,  other  than  idiots.      *££& 

§  30.  A  marriage  may  be  annulled,  on  the  ground  that  the  Marriage* 
consent  of  one  of  the  parties  was  obtained  by  force  or  fraud,  &£?*" 
during  the  life  time  of  the  parties,  or  one  of  them,  on  the 
application  of  the  party  whose  consent  was  so  obtained,  or  of 
the  parent  or  guardian  of  such  party,  or  of  some  relative 
interested  to  contest  the  validity  of  the  marriage. 

3fi.  Ch.,  136;  5Pain43. 

5  31.  No  marriage  shall  be  annulled  on  the  ground  of  force  when  not 
or  duress,  if  it  shall  appear,  that  at  any  time  before  the  com-  •Si^l4*' 
mencement  of  the  suit,  there  was  a  voluntary  cohabitation  of 
the  parties  as  husband  and  wife,  nor  on  the  ground  of  fraud 
where  there  was  such  voluntary  cohabitation  with  full  know- 
ledge  of  the  facts  constituting  the  fraud. 

Laws  of  1802,  ch.  246. 

§  32.  If  there  shall  be  any  issue  of  a  marriage  annulled  on  um<a 
the  ground  of  force  or  fraud,  the  court  shall  decree  their  &££** 
custody  to  the  innocent  parent,  and  may  also  decree  a  pro- 
vision for  their  education  and  maintenance,  out  of  the  estate 
and  property  of  the  guilty  party. 

12  How.  P.  R.,  32. 

S  33.   A  suit  to  annul  a  marriage,  on  the  ground  of  the  JJgJJjL 
physical  incapacity  of  one  of  the  parties,  shall  only  be  main-    °* 
tained  by  thb  injured  party,  against  the  party  whose  incapacity 
is  alleged;   and  shall,  in  all  cases,  be  brought  within  two  PS&.IA 
years  from  the  solemnization  of  the  marriage.  4j 

28  B.,  302;  6  Pai.,  175. 

8ec.  34  was  repealed  by  Laws  of  1830,  ch.  320,  §  30. 

$  35.  Suits  to  annul  a  marriage,  shall  be  by  bill,  and  shall     cu*] 
be  conducted  in  the  same  manner  as  other  suits  prosecuted  in  SSIS4" 
the  courts  of  equity ;  and  the  court  shall  have  the  same  power  J™^*0^ 
to  award  issues,  to  decree  costs,  and  to  enforce  its  decrees,  as  rfie». 
in  other  cases. 

28  B.,  303;  5  Pai.,  654. 

5  36.   No  sentence  of  nullity  .of  marriage  shall  be  pro-  maw^ 
nounced  solely  on  the  declarations  or  confessions  of  the  J5tionnof  ** 
parties ;  bnt  the  court  shall,  in  all  cases,  require  other  satis-  naUi*' 
factory  evidence  of  the  existence  of  the  facts,  on  which  the 
allegation  of  nullity  is  founded. 

S2B,  49;  1  B.,  322. 

5  37.  A  sentence  of  nullity  of  marriage,  if  pronounced  JSSiSL 
during  the  life-time  of  the  parties,  shall  be  conclusive  evidence  of  naiut*L 
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of  the  invalidity  of  the  marriage,  in  all  courts  and  proceed- 
ings ;  but  if  pronounced  after  the  death  of  either  of  the  par- 
ties to  the  marriage,  it  shall  only  be  conclusive  as  against  the 
parties  in  the  suit,  and  those  claiming  under  them. 

8  W.f  363. 
See  Laws  of  1862,  cb.  246;  1841,  ch.  257 ;  1830,  oh.  320,  §30.    Post, 
vol.  4,  p.  612. 

ARTICLE  THIRD. 

OF  DIVORCES,  DISSOLVING  THE   MARRIAGE   CONTRACT. 

Baa  38.  In  what  cases  marriages  may  be  dissolved  for  adultery. 
89.  Bills  by  whom  exhibited;  answers  may  be  without  oath. 

40.  Issues  to  be  tried  by  jury ;  new  trials  may  be  awarded. 

41.  Upon  confession  or  default,  proofB  to  be  taken  by  master. 

42.  In  what  cases  divorce  may  be  refused,  although  adultery  be  established. 

43.  When  bill  filed  by  wife,  legitimacy  of  issue  not  affected  by  divorce. 

44.  How  affected  by  a  divorce  in  suit  brought  by  husband. 

45.  Decrees  for  support,  4c.  on  divorce  in  suit  brought  by  wife. 

46.  In  such  suit,  wife  to  retain  her  real  and  certain  personal  property. 

47.  Husband's  right  to  property  of  his  wife,  on  divorce  in  a  suit  by  him. 

48.  Wife  convicted  of  adultery,  barred  of  dower  and  of  daim  to  personal  estate 
of  her  husband. 

49.  After  divorce  Tor  adultery,  complainant  may  marry;  but  not  defendant 

i  in  S  38-  Divorces  may  be  decreed,  and  marriages  may  be  dis- 
solved, by  the  court  of  chancery,  whenever  adultery  has  been 
committed  by  any  husband  or  wife,  in  either  of  the  following 

adaltery.       caSCS : 

i.  Where  both  husband  and  wife  were  inhabitants  of  this 
state,  at  the  time  of  the  commission  of  the  offence : 

2.  Where  the  marriage  has  been  solemnized,  or  has  taken 
place  within  this  state,  or  where  the  injured  party,  at  the  time 
of  the  commission  of  the  offence,  and  at  the  time  of  exhibiting 
the  bill  of  complaint,  shall  be  an  actual  inhabitant  of  this 
state: 

3.  Where  the  offence  has  been  committed  in  this  state,  and 
the  injured  party,  at  the  time  of  exhibiting  the  bill  of  com* 
plaint,  is  an  actual  inhabitant  of  this  state. 

2R.L,  197,  §  1,  2  &  3 ;  Laws  of  1862,  ch.  246;  31  B.t  331 ;  1  B.,  322; 
6  Pai.,  207;  4  PaL,  460;  1  Ed.,  16  ;  U.  C.  R.,  202,  389;  4  S.  &  C.v 
692;  3  S.S.  0,307. 

Bills  bv  S  39.  A  bill  for  a  divorce  may  be  exhibited  by  a  wife  in  her 

a^Bwera      own  name,  as  well  as  by  a  husband.    In  all  cases,  the  defen- 
jjgout      dant  may  answer  such  bill  without  oath  or  affirmation. 

15  How.  P.  R.,  171 ;  8  How.  P.  R.,  202;  25  W.,  388;  2  Pal,  108. 

[140]  $40*  If  the  offence  charged  be  denied,  the  court  shall  direct 
ism*  to  t»  a  feigned  issue  to  be  made  up,  for  the  trial  of  the  tacts  oon- 
]2£bJ  tested  by  the  pleadings,  by  a  jury  of  the  country,  at  some 
struck  joy.  circuit  court;  and  it  may  direct  a  special  jury  to  be  struck  for 

such  trial,  and  may  make  the  necessary  orders  for  procuring 
new  trials,  a  list  of  jurors,  and  for  striking  the  same;  and  may  award  a 

new  or  further  trial  of  such  issue,  as  often  as  justice  shall 

seem  to  require. 

2  R.  Ih  197, 1 1,  2  ft  3;  12  B.,  385;  6  B,  320;  3  Bn  336. 
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J  41.  If  the  adultery  charged  be  admitted  by  the  answer,  M^  £ 
or  if  the  bill  be  taken  as  confessed  against  the  defendant,  the  ^JigJ*1 
court  shall  refer  the  matter  to  a  masterv  with  directions  to  <£»«. 
take  proof  of  the  facts  charged,  and  to  report  the  same  to  the 
court  with  his  opinion  thereon;  and  the  cause  shall  be  heard 
on  such  proof  and  report,  before  any  final  decree  shall  be 
pronounced. 

3&S.O,  307. 

2  42.  Although  the  fact  of  adultery  be  established,  the  court  SSK^i. 
may  deny  a  divorce  in  the  following  cases :  vorce  m»V 

i.  Where  the  offence  shall  appear  to  have  been  committed  tith^t 
by  the  procurement,  or  with  the  connivance,  of  the  com-  jSiaL7 
plainant: 

a.  Where  the  offence  charged  shall  have  been  forgiven  by 
the  injured  party,  and  such  forgiveness  be  proved  by  express 
proof,  or  by  the  voluntary  cohabitation  of  the  parties,  with 
the  knowledge  of  the  fact: 

3.  Where  there  shall  have  been  no  express  forgiveness,  and 
no  voluntary  cohabitation  of  the  parties,  but  the  suit  shall 
not  have  been  brought  within  five  years  after  the  discovery 
by  the  complainant,  of  the  offence  charged: 

4.  Wheire  it  shall  be  proved  that  the  complainant  has  also 
been  guilty  of  adultery,  under  such  circumstances  as  would 
have  entitled  the  defendant,  if  innocent,  to  a  divorce. 

31  B.,  331;  3  B.,  236;  1  B.,  322;  1  B.  C1l,  376;  6  Pain  207;  4  Pai.,  432; 
2  PaL,  108;   14  W.,  637;  1  J.  C.  RM  488. 

S  43.  When  the  wife  shall  be  the  complainant,  the  legi-  Jff™™1"* 
timacy  of  any  children  of  the  marriage,  bom  or  begotten  of  when8  wit 
her  before  the  filing  of  the  bill,  shall  not  be  affected  by  the  w£?htby 
decree  of  dissolution. 

2  B.  Is  197,  §  4. 

S  44.  When  the  husband  shall  be  the  complainant,  the  J^J1,^ 
legitimacy  of  children,  born  or  begotten  before  the  conunis-  complain. 
aon  of  the  offence  charged,  shall  not  be  affected  by  the  ftn 
decree;  but  the  legitimacy  of  other  children  of  the  wife,  may 
be  determined  by  the  court,  upon  the  proois  in  the  cause.    In 
every  such  case,  the  legitimacy  of  all   children,  begotten 
before  the  commencement  of  the  suit  shall  be  presumed,  until 
the  contrary  shall  be  shown. 

1  B.  Ch.,376;  3  Pai.t  140. 

$  45.  If  a  wife  be  the  complainant,  and  a  decree  dissolving  ^PJJV* 
the  marriage  be  pronounced,  the  court  may  make  a  further  chiwrwda 
decree  or  order  against  the  defendant,  compelling  him  to  pro-  ■nitty' 
vide  for  the  maintenance  of  the  children  of  the  marriage,  and  wlfe* 
to  provide  such  suitable  allowance  to  the  complainant,  for  her     l1461 
wipport,  as  the  court  shall  deem  just,  having  regard  to  the 
circumstances  of  the  parties  respectively. 

2  R.  L.t  197,  g  5,  6,  7  &  8;  6  J.  C.  R„  91. 

$  46.  If  a  wife  be  the  complainant,  and  a  decree  dissolving  ££%* 
the  marriage  be  pronounced,  and  she  shall,  at  the  time  of  toreUin 
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pronouncing  such  decree,  be  the  owner  of  any  real  estate,  or 
have  in  her  possession  any  goods,  or  things  in  action,  which 
were  left  with  her  by  her  husband,  acquired  by  her  own  in- 
dustry, given  to  her  by  devise  or  otherwise,  or  to  which  she 
may  be  entitled  by  the  decease  of  auy  relative  intestate,  all 
such  real  estate,  goods,  or  things  in  action,  shall  be  her  sole 
and  absolute  property. 

4  B.,  297 ;  10  Pal,  425;  9  Ab.,  315;  15  How.  P.  R.,  171;  24  How.  P. 
&,  93. 

Direr*         §  47.  If  a  husband  be  complainant,  and  a  decree  dissolving 

brightly  the  marriage  be  pronounced,  the  right  of  the  complninaut  to 

not  to'Iakct  any  real  estate  owned  by  the  defendant  at  the  time  of  pro- 

p££??y«!f  nouncing  the  decree,  in  her  own  right,  and  to  the  rents  and 

Eu wife,    profits  thereof,  shall  not  be  taken  away  or  impaired,  by  such 

dissolution  of  the  marriage ;  and  he  shall  also  be  entitled  to 

such  personal  estate  and  things  in  actiou,  as  may  belong  to 

the  defendant,  or  be  in  her  {tossession  at  the  time  such  decree 

shall  be  pronounced,  in  like  manner  as  though  the  marriage 

had  continued. 

Dower,  Ac,     g  48.  A  wife  being  a  defendant,  in  a  suit  for  a  divorce 

?ei£dkyOP"  brought  by  her  husband,  and  convicted  of  adultery,  shall  not 

tdoitery.     ^e  entitled  to  dower  in  her  husband's  real  estate,  or  any  part 

thereof,  nor  to  any  distributive  share  in  his  personal  estate. 

4  N.  T.,  109;  24  WM  198;  3  Ab.,  150;  24  How.  P.  R.,  93. 

*•"!»£•        §  49.  Whenever  a  marriage  shall  be  dissolved,  pursuant  to 
Tor^for    the  provisions  of  this  Article,  the  complainant  may  marry 
•duller?.    aga}n  during  the  life  time  of  the  defendant ;  but  no  defend- 
ant convicted  of  adultery,  shall  marry  again,  until  the  death 
of  the  complainant. 

2R.L  197,  §  4;  11  N.  T.,  230;  5  B.,  121. 
See  Laws  of  1862,  ch.  246. 

ARTICLE  FOURTH. 

OF  SEPARATIONS,  OB  LIMITED  DIVORCES. 

Sio.  50.  When  separations  may  be  decreed,  on  application  of  wife. 

51.  Causes  for  which  such  separations  may  be  decreed. 

52.  Requisites  of  bill  of  complaint,  in  such  cases. 

53.  Ill  conduct  of  wife  may  be  shown  in  justification. 

54.  Powers  of  the  court  upon  decreeing  separation. 

55.  Decrees  for  support  of  wife  and  children,  although  no  separation  decreed. 

56.  When  decrees  for  separation  may  be  revoked. 

When  sepa-     g  50.  A  separation  from  bed  and  board  forever,  or  for  a 

£Ud°£££I  limited  time,  may  be  decreed  by  the  court  of  chancery,  on  the 

JJ^Pjfllc*"  complaint  of  a  married  woman,  in  the  following  cases: 

▼"••  i.  Between  any  husband  and  wife,  inhabitants  of  this  state: 

2.  Where  the  marriage  shall  have  been  solemnized,  or  shall 

have  taken  place,  within  this  state,  and  the  wife  shall  !>e  an 

actual  resident  at  the  time  of  exhibiting  her  complaint: 

[147]        3.  Where  the  marriage  shall  have  taken  place  out  of  this 

state,  and  the  parties  have  become  and  remained  inhabitants 
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AST  A, 

of  this  state,  at  least,  one  year,  and  the  wife  shall  be  an 
actual  resident  at  the  time  of  exhibiting  her  complaint. 

2R.L.  200,  §  10;  1  B.  Oh.,  516;  2  Pal,  501 ;  I  Pal,  276;  1  Hop.,  118; 
8  W.,  362 ;  4  J.  0.  R.,  188,  502 ;  1J.  0.  R  t  604;  25  How.  P.  R.,  375. 

§51.  Such  separations  maybe  decreed  for  the  following cause* for 

««t_~^~  which  they 

CaU8eS:  maybe 

l  The  cruel  and  inhuman  treatment  by  the  husband  of  hisdecre6d- 
wife: 

jl  Such  conduct  on  the  part  of  the  husband  towards  his 
wife,  as  may  render  it  unsafe  and  improper  for  her  to  cohabit 
with  him : 

s.  The  abandonment  of  the  wife  by  husband,  and  his  re- 
fusal or  neglect  to  provide  for  her. 

32  B,  205 ;  4  B.t  218;  2  B.,  59;  4  D.,  47 ;  1  J.  0.  R,  604;  25  How.  P. 
R.,  376. 

J  52.  The  bill  of  the  complainant  in  every  such  case,  shall  Raqnwot 
specify,  particularly  the  nature  and  circumstances  of  the  com-  of  6uL 
plaint  on  which  she  relies,  and  shall  set  forth  times  and  places 
with  reasonable  certainty. 

32  B.,  205;  4  Pal,  457. 

g  53.  The  defendant  in  any  such  suit,  may  be  permitted  to  Defence 
prove,  in  his  justification,  the  ill  conduct  of  the  complainant  ;to  bUL 
and  on  establishing  such  defence,  to  the  satisfaction  of  the 
court,  the  bill  shall  be  dismissed. 

2  R.  L.,  200,  §  11  ft  13 ;  4  B.,  217 ;  1  B.,  318,  431 ;  29'  How.  P.  R.,  391 

S  54.  Upon  decreeing  a  separation  in  any  such  suit,  the  Further 
court  may  make  such  further  decree,  as  the  nature  and  cir-  Je^Si™, 
cumstances  of  the  case  may  require,  and  may  make  such  ^"pp0* 
order  and  decree  for  the  suitable  support  and  maiutenance 
of  the  wife  and  her  children,  or  any  of  them,  by  the  husband, 
or  out  of  his  property,  as  may  appear  just  and  proper. 

2  B.t  378;  7  H,  207;  1  Pal,  276;  17  Ab.,  27. 

S  55.  Although  a  decree  for  separation  from  bed  and  board  id.  «i. 
dc  not  made,  the  court  may  make  such  order  or  decree  forESStion 
the  support  and  maintenance  of  the  wife  and  her  children,  ordecre6d- 
any  of  them,  by  the  husband,  or  out  of  his  property,  as  the 
nature  of  the  case  renders  suitable  and  proper. 

2  B.  Ol,  211 ;  10  Pal,  37;  41  B.,  117;  25  How.  P.  R.,  375;  24  How. 
P.  R.,  200. 

$  56.  Where  a  decree  for  a  separation  forever,  or  for  a  lim-  Decrees  for 
ited  period,  shall  have  been  pronounced,  it  may  be  revoked  S2^b?oa 
at  any  time  thereafter,  by  the  same  court  by  which  it  was reTOked- 
pronounced,  under  such  regulations  and  restrictions  as  the 
court  may  impose,  upon  the  joint  application  of  the  parties, 
and  upon  their  producing  satisfactory  evidence  of  their  recon- 
ciliation. 

1  B.  Oh.,  244. 

Laws  of  1849,  eh.  420,  extend  thia  title  to  Indians.    Poet,  yol/4,  p.  391. 
Laws  of  1824,  ch.  205 ;  2  PaL,  506. 

IL-20 
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TITL81,  ARTICLE  FIFTH. 

.      GENERAL  PROVISIONS,  APPLICABLE  TO  THB  TWO  LAST  ABTICUB. 

Seo.  67.  Married  women,  in  oertain  cases,  deemed  inhabitants. 

68.  Expense  of  suits  and  costs,  how  to  be  defrayed. 

69.  In  suits  by  wife,  court  may  make  orders  concerning  children,  4a 

60.  Powers  of  court  to  enforce  orders  for  support,  &&,  of  wife  and  children. 

Harried         §  57.  If  a  married  woman,  at  tbe  time  of  exhibiting  a  bill 
wh?ne?n:     against  her  husband,  under  the  provisions  of  either  of  the 
two  last  Articles,  shall  reside  in  this  state,  she  shall  be 
deemed  an  inhabitant  thereof,  although  her  husband  may 
reside  elsewhere. 

2R.L,  199,  §  9,  and  201,  §  14;  3  Ed.,  464. 

xxpenMof  §  58.  In  every  suit  brought,  either  for  a  divorce,  or  fop  a 
mum  separation,  the  court,  may,  in  its  discretion,  require  the  hus- 
band to  pay  any  sums  necessary  to  enable  the  wiie  to  cany 
on  the  suit,  during  its  pendency;  and  it  may  decree  costs 
against  either  party,  and  award  execution  for  the  same,  or 
it  may  direct  such  costs  to  be  paid,  out  of  any  property 
sequestered,  or  in  the  power  of  the.  court,  or  in  the  hands  of  a 
receiver. 

18  B.,  151;  3  B.  Ch.,  628;  2  B.  Ch.,  147;  1  B.  Ch.,  243,  611;  4  Pat, 
643;  3  Pal,  267;  1  Pal,  84;  CI.  Ch.,  463;  3  Ed.,  194,  387;  1  I&L, 
62,  317,  382 ;  3  J.  C.  R.,  520 ;  U.  C.  fL,  110,  202,  365. 

£ri£*inc  §  59.  In  any  suit  brought  by  a  married  woman  for  a  divorce, 
eutod^,  or  for  a  separation  from  her  husband,  the  court  in  which  the 
cauaren.     same  shall  be  pending,  may,  during  the  pendency  of  the  cause, 

or  at  its  final  hearing,  or  afterwards,  as  occasion  may  require, 

make  such  order  as  between  the  parties,  for  the  custody,  care 
,  and  education  of  the  children  of  the  marriage,  as  may  seem 

nepessary,  and  proper,  and  may  at  any  time  thereafter,  annul, 

vary  or  modiiy  such  order. 

Laws  of  1815,  225,  g  1,  6  ft  11;   29  B.,  129;  2  B.  Ch.,  147. 

How  orden     §  60.  Whenever  the  court  shall  make  an  order  or  a  decree, 
SK-foF  w&  requiring  a  husband  to  provide  for  the  maintenance  of  his 
£?,  may's*  children,  or  for  an  allowance  to  his  wife,  the  court  may  require 
•a*™**     such  husband  to  give  reasonable  security  for  such  maintenance 
and  allowance ;  and  upon  the  neglect  or  refusal  of  the  defend- 
ant to  give  such  security,  or  upon  the  default  of  him  and  his 
surety,  to  provide  such  maintenance  and  allowance,  the  court 
may  sequester  his  personal  estate,  and  the  rents  and  profits 
',  of  his  real  estate,  and  may  appoint  a  receiver  thereof,  and 
cause  such  personal  estate,  and  the  rents  and  profits  of  such 
.  real  estate,  to  be  applied  towards  such  maintenance  and 
allowance,  as  to  the  court  shall,  from  time  to  time,  seem  just 
and  reasonable. 

See  Laws  of  1858,  oh.  187 ;  1853,  oh.  576 ;  1851,  oh.  821 ;  1850,  ch. 
91 ;  1840,  ch.  875  ;  1848,  ch.  200  j  1845,  ch.  11 ;  1840,  ch.  80.  Fort 
a        vol.  4^  pp.  515,  514,  195,  513,  510,  VOL  3,  p.  882* 
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OF  PARENTS  AND  CHILDREN. 

8m.  1.  Wife  living  separate  from  husband  may  have  habeas  corpus  for  minor  children. 
1  Custody  of  minor  children  may  be  given  to  mother. 
1  Order  may  be  annulled,  varied  or  modified. 
4.  Habeas  corpus  may  be  issued  for  children  dsnatoed  by  Shakers. 
6.  When  search  warrant  for  oaooaaftsd  child,  to  be  issued. 
&  Custody  of  child,  lowborn  awarded;  orders  may  be  revoked,  6c. 
1  £*nafcy  te  secreting,  Ao,  or  carrying  child  out  of  the  state. 


5 1.  When  any  husband  and  wife  shall  live  in  a  state  of  wire,  in 
separation,  without  being  divorced,  and  shall  have  any  minor  SSfmay 
child  of  the  marriage,  the  wife,  if  she  be  an  inhabitant  of  this  JJJm^1 
state,  may  apply  to  the  supreme  court  for  a  habeas  corpus,  to  £^rcW1 
have  such  minor  child  brought  before  it. 

24  a,  624 ;  2  How.  P.  K,  61;  2  Du.,  48;  19  W.,  17. 

g  2.  On  the  return  of  such  writ,  the  court  on  due  consider-     [!*•] 
ation,  may  award  the  charge  and  custody  of  the  child,  so  J^JJJd  hi? 
brought  before  it,  to  the  mother,  for  such  time,  under  such  JjftgJJ0** 
regulations  and  restrictions,  and  with  such  provisions  and  ° 
directions,  as  the  case  may  require. 

24  R,  524;  3  H.,  405 ;  2  Du.,  48;  19  Wn  18;  18  W.,  €37. 

J  3.  At  any  time  after  the  making  of  such  order,  the  order  may 
supreme  court  may  annul,  vary  or  modify  the  same.  jeannuiied, 

2  How.  p.  a,  61. 

5  4.  Whenever  application  shall  be  made  to  the  chancellor,  Habeas  oor- 
a  justice  of  the  supreme  court,  or  any  circuit  judge,  by  any  Sium 
husband  or  any  wife,  representing  that  his  wife  or  her  hus-  b25[££  * 
band,  has  attached  himself  or  herself  to  the  society  of  Shakers, 
and  detains  a  child  of  the  marriage  between  them>  the  officer 
shall  inquire  into  the  circumstances ;  and  if  satisfied  by  due 
proof  of  the  facts  represented,  he  shall  allow  a  writ  of  habeas 
corpus  to  bring  such  child  before  him. 

laws  of  1818,   38. 

5  5.  If,  upon  the  return  of  any  writ  of  habeas  corpus  so  if  cum 
issued,  it  shall  appear  that  any  child  therein  mentioned,  can  SSKSfw 
not  be  found,  and  satisfactory  proof  be  made  to  the  officer  {^iSS. 
issuing  such  writ,  that  such  child  is  secreted  or  concealed,  by 
or  among  any  society  of  Shakers  in  this  state,  he  may  issue 
his  warrant,  directed  to  the  sheriff  of  the  county  where  the 
said  child  is  suspected  to  be,  commanding  such  sheriff,  in  the 
day-time,  to  search  the  dwelling-houses  and  other  buildings, 
of  such  society,  or  of  any  members  thereof,  or  any  other 
building  or  dwelling-house  specified  in  the  warrant,  for  such 
child,  and  to  bring  him  before  such  officer ;  and  the  sheriff 
shall  forthwith  execute  such  warrant. 

5  6.  When  such  child  is  brought  before  such  officer,  he  may  ^Jjjg*- 
award  the  charge  and  custody  thereof,  to  that  parent  who  Xiidmy 
shall  not  have  joined  the  society  of  Shakers,  for  such  time,  lw*w»rdbd* 
under  such  regulations,  and  with  such  provisions  and  diree- 
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ortlilfma/  tions,  as  he  shall  deem  proper.    Every  such  order  may  at  any 
beuinuiielt  time,  on  sufficient  cause  shown,  be  annulled,  varied  or  modi- 
fied, by  the  officer  who  made  the  same ;  or  in  case  of  his 
being  absent,  or  not  exercising  the  duties  of  the  office,  then 
by  any  other  officer  who  might  have  originally  made  such 
order. 
penalty  for      §  7.  If  any  member  of  the  society  of  Shakers,  or  any  other 
Sriffrotof  person,  shall  send  or  carry,  or  cause  to  be  sent  or  carried,  any 
SS&gtt,    8UCh  child  out  of  this  state,  or  shall  secrete  such  child,  or 
**  cause  such  child  to  be  secreted,  within  this  state,  so  that  such 

writ  cannot  be  executed,  the  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction,  shall 
be  fined  not  exceeding  two  hundred  dollars,  or  be  imprisoned 
not  more  than  six  months,  or  both. 

See  Laws  of  1850,  ch.  266.       Post,  vol.  4,  p.  517. 
|»*o]  TITLE  III. 

OF  GUARDIANS  AND  WARDS. 

Sea  1.  Fathers  may  dispose  of  the  custody  of  minor  children. 
2  ft  3.  Rights  and  duties  of  guardian. 
4.  When  minors  above  fourteen  may  apply  for  guardian* 
6.  Relatives  of  minors  under  fourteen  may  apply. 
6.  Powers  of  surrogates  in  appointing  guardians. 
1.  (Repealed) 

8.  Bond  to  be  given  by  guardian. 

9.  Bond  when  to  be  retained ;  when  to  be  prosecuted. 

10.  Powers  of  guardians ;  their  responsibility. 

11.  UAy  be  cited  to  account ;  when  compelled  to  account 

12.  Guardian  may  cite  his  ward  to  attend  account. 

13.  Appeal  from  orders  settling  accounts,  how  made. 

14.  When  surrogate  to  cite  guardian  to  show  cause  against  beipg  removed. 

15.  Citation  how  to  be  served. 

16.  Proceedings  by  surrogate;  may  remove  guardian. 
IT.  Upon  removal,  new  guardian  to  be  appointed. 

18.  Appeals  from  orders  respecting  guardians,  may  be  made. 

19.  But  order  removing  guardian,  not  to  be  affected  by  appeal. 

20.  Duties  and  liabilities  of  all  general  guardians. 

21.  Penalty  on  guardians  for  waste,  Ac. 

ii  22.  Compensation  to  guardians  for  their  services. 

\T\  -jS    *atberi  S  1-  Every  father,  whether  of  fall  age  or  a  minor,  of  a  child 

\*\*S  ¥%*&**•  hkely  to  be  born,  or  of  any  living  child  under  the  age  of 

oV'  *     th!?/ minor  twenty-one  years,  and  unmarried,  may  by  his  deed  or  last 

v  children,     ^^in,  duly  executed,  dispose  of  the  custody  and  tuition  of  such 

child,  during  its  minority,  or  for  any  less  time,  to  any  person 

or  persons,  in  possession  or  remainder. 

1  R.  L.,  368,  §  18  A  19;  23  B.t  472;  19  W.,  18;  5  J.  0.  R.,  279;  12 
How.  P.  R.t  515. 

powers  and     §  2.  Every  such,  disposition  from  the  time  it  shall  take 

p5Son?f     effect,  shall  vest  in  the  person  or  persons  to  whom  it  shall  be 

appointed.   mBde,  all  the  rights  and  powers,  and  subject  him  or  them  to 

all  the  duties  and  obligations  of  a  guardian  of  such  minor, 

and  shall  be  valid  and  effectual  against  every  other  person 
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claiming  the  custody  or  tuition  of  such  minor,  as  guardian  in    *****  * 
goccage,  or  otherwise. 

23  B.Y  472. 

S  3.  Any  person  to  whom  the  custody  of  any  minor  is  so  n>.  to  wg 
disposed  of,  may  take  the  custody  and  tuition  of  such  minor,  **  "^ 
and  may  maintain  all  proper  actions,  for  the  wrongful  taking 
or  detention  of  the  minor,  and  shall  recover  damages  in  such 
actions,  for  the  benefit  of  his  ward.  He  shall  also  take  the 
custody  and  management  of  the  personal  estate,  of  such 
minor,  and  the  profits  of  his  real  estate,  during  the  time  for 
which  such  disposition  shall  have  been  made,  and  may  bring 
such  actions  in  relation  thereto,  as  a  guardian  in  soccage 
might  by  law. 

23  Bn  472;  8  B.,  52. 

$  4.  If  no  guardian  for  any  such  minor  shall  have  been  JJ^^ 
appointed  by  the  father,  by  a  deed,  or  will,  every  such  minor,  JwJjJ* 
of  the  age  of  fourteen  years,  may  apply,  by  petition,  to  the  fwrS* 
surrogate  of  the  county  where  the  residence  of  such  minor  may  dUn* 
be,  for  the  appointment  of  such  guardian  as  the  minor 
may  nominate,  subject  to  the  approbation  of  the  surrogate. 

1  B.  Is  454,  §  30;  8  Cow.,  307. 

S  5.  If  such  minor  be  under  the  age  of  fourteen  years,  any     ti«« 
relative  or  other  person,  in  his  behalf,  may  apply  to  the  JSS™*1 
surrogate  of  the  county  were  such  minor  shall  reside,  for  S^ipjiy, 
the  appointment  of  a  guardian  of  the  minor,  until  he  shall 
arrive  at  the  age  of  fourteen  years,  and  until  another  guardian 
shall  be  appointed.    Upon  the  making  of  any  such  application,  Jj^^*^. 
the  surrogate  shall  assign  a  day  for  the  hearing  thereof,  and  "j?*0** 
shall  direct  such  notice  of  the  hearing,  to  be  given  to  the 
relatives  of  the  minor  residing  in  the  county,  as  he  shall,  on 
due  inquiry,  think  reasonable. 

The  notice  may  be  to  such  relatives  as  the  surrogate  may  direct;  Laws  of 
1837,  ch.  460,  §  44;  22  B.,  186;  7  B.,  641;  9  Pal,  206;  Hop.,  227; 
S  How.  P.  R,  99.    Post,  vol  4>  p.  460. 

8  6.  The  surrogate,  to  whom  application  may  be  made,  JSJSulto 
under  either  of  the  preceding  sections,  shall  have  the  same  ajjggg»,i 
power  to  allow  and  appoint  guardians,  as  is  possessed  by  the 
chancellor ;  and  in  all  cases,  he  shall  inquire  into  the  circum-  SJ^gfi* 
stances  of  the  minor,  and  ascertain  the  amount  of  his  personal  £££"**■ 
property,  and  the  value  of  the  rents  and  profits  of  his  real  "* 
estate;  and  for  that  purpose,  may  compel  any  person  to 
appear  before  him,  and  testify  in  relation  thereto. 

1  ILL.,  454,8  30;  19  B.,  30. 

Sec  7  repealed  by  Laws  of  1830,  ch.  320,  §  31. 

S  8.  Before  appointing  any  person  guardian  of  a  minor,  the  JjJJJJgl^ 
surrogate  shall  require  of  such  person  a  bond  to  the  minor,  *"****** 
with  sufficient  security,  to  be  approved  by  him,  in  a  penalty  its  penalty, 
double  the  amount  of  the  personal  estate,  and  of  the  value 
of  the  rents  and  profits  of  the  real  estate,  conditioned,  that  J*"***- 
such  person  will  faithfully,  in  all  things,  discharge  the  duty  * "" 
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TO  *  of  a  guardian  to  such  minor,  according  to  law,  and  that  he 
will  render  a  true  and  just  account  of  all  monies  and  property 
received  by  him,  and  of  the  application  thereof,  and  of  Ms 
guardianship  in  all  respects,  to  any  court  having  cognizance 
thereof,  when  thereunto  required. 

33  B.,  464;  Hom  333;  15  Ab,  362. 

SSISa  *•  $  9.  The  bond  so  taken,  shall  be  retained  by  the  surrogate, 
among  the  papers  of  his  office,  and  in  case  of  any  breach  of 
the  condition  thereof,  may  be  prosecuted  in  the  name  of  the 
ward,  although  he  may  not  have  arrived  at  full  age,  by  his 
next  Mend  or  guardian,  whenever  the  surrogate  shall  direct. 

10  B.,  628. 

§  10.  Every  guardian  so  appointed  by  a  surrogate,  shall 
have  the  same  powers  as  a  testamentary  guardian ;  and  every 
person  so  appointed  guardian  of  a  minor,  under  the  age  of 
[i*9]     fourteen  years,  shall  continue  guardian  of  such  minor,  and 
■  Mibuity  s*ia^  ^e  responsible  as  such,  notwithstanding  the  said  minor, 
<E£  may  arrive  at  the  age  of  fourteen  years,  until  another  guar 

dian  be  appointed,  or  such  first  guardian  be  discharged  accord- 
ing to  law. 

I  R  L.,  464,  §  30;  10  B.,  628;  8  B.,  48;  3?  B.t  176. 

2S  roS^4  $  1^'  -^y  guardian  appointed  by  any  surrogate,  may  be 
ESLratf  cited  to  account  before  the  surrogate  who  appointed  hiin,  in 
*flOMm  the  same  manner  as  administrators,  upon  the  application  of 
any  ward,  or  any  relative  of  such  ward,  and  on  good  cause 
being  shown,  may  be  compelled  to  account  in  the  same 
manner  as  an  administrator.  And  upon  a  ward's  arriving  at 
full  age,  he  shall  be  entitled  to  compel  such  account,  without 
shewing  any  cause. 

11  N.  T.f  324;  13  B.f  30. 

SJ?^fyMW      §  12*  Every  guardian  of  a  ward  who  shall  have  arrived  at 
Sirtor      frU  a8e»  an^  every  guardian  who  shall  be  superseded  in  his 
raocMMra  •  trust  by  another  guardian,  may  apply  to  the  surrogate  who 
acwart.      appointed  him,  for  a  citation  to  his  ward,  or  to  such  new 
guardian,  to  attend  the  settlement  of  his  accounts;  which 
citation  shall  be  issued  by  such  surrogate,  and  be  served  in 
the  manner  and  at  the  time  herein  directed,  in  case  of  pro- 
ceedings for  the  removal  of  a  guardian. 
fromSkora      $  ^  Appeals  from  the  final  order  of  the  surrogate,  on  the 
aatSing  *"  settlement  of  a  guardian's  account,  may  be  made  to  the  chan- 
tMamSMm     cellor,  in  the  same  manner  and  time,  and  with  the  same 
effect,  as  in  the  case  of  administrators. 

II  N.  T.,  327. 

JJfJ*^     §  14.  On  the  application  of  any  ward,  or  of  any  relative  in 

dfidto*     his  behalf,  or  of  the  surety  of  a  guardian,  to  the  surrogate 

a^toaiftti#  who  appointed  any  guardian,  complaining  of  the  incompetency 

SSored.     of  such  guardian,  or  of  his  wasting  the  real  or  personal  estate 

of  his  ward,  or  of  any  misconduct  in  relation  to  his  duties  as 

guardian,  the  surrogate,  upon  being  satisfied  by  proof,  of  the 

probable  truth  of  such  complaint,  shall  issue  a  citation  to 

Digitized  by  VjOOQ  IC 


auF.Tm.1  GUARDIAN  AND  WARD.  159 

such  guardian  to  appear  before  him  at  the  day  and  place   jmM9- 
^therein  specified,  to  show  causo  why  he  should  not  be  removed 
from  his  guardianship. 

By  Laws  of  1837,  cfa.  460f  §  45,  sects.  14, 15,  16, 17, 18  ft  19  are  extended 
to  the  case  of  a  guardian  who  has  remored  or  is  about  to  remove 
from  the  state,    8  Cown  349.    Post,  voL  4,  p.  480. 

S  15.  Such  citation  shall  be  served  personally  on  the  guar-  J****^ 
dian  to  whom  it  may  be  directed,  at  least  fourteen  days  before  tarred. 
the  return  thereof;  or  if  such  guardian  shall  have  absconded 
or  concealed  himself,  so  that  such  citation  can  not  be  person- 
ally served,  it  may  be  served  by  leaving  a  copy  thereof,  at  the 
last  place  of  residence  of  such  guardian. 

5  16.   The  surrogate,  at  the  day  appointed  for  showing  JJJJ^*' 
cause,  and  on  such  other  days  as  he  shall  appoint,  shall  proceed  sawogatsi 
to  inquire  into  the  alleged  complaint,  and  shall  grant  subpoenas 
to  compel  the  attendance  of  witnesses,  to  any  person  apply- 
ing ;  and  if  satisfied  of  the  incompetency  or  misconduct  of  JJSJS*^,, . 
such  guardian,  he  may,  by  an  order  to  be  duly  entered  in  his  ***** 
minutes,  remove  the.  said  guardian  from  his  trust. 

S  17.  Upon  such  removal  being  made,  the  surrogate  may  OT 
proceed  and  appoint  a  new  guardian,  in  the  same  manner  as  Smfobe 
if  no  guardian  had  been  appointed.  appointed. 

By  Laws  of  1837,  ch.  460,  g  45,  49,  sections  17,  18,  19,  are  extended  to 
cases  of  guardians  removing  from  the  state,  and  to  cases  of  insuf- 
ficiency of  sureties.     Post,  vol.  4,  p.  486  j  16  Ab,  323. 

5 18.  Any  person  interested  in  the  allowance,  or  appoint-  {*£*£&„ 
ment,  or  removal  of  a  guardian,  ax  next  of  kin,  or  otherwise,  respecting 
and  any  guardian  who  may  have  been  removed  by  any  guartUM- 
surrogate,  may,  within  six  months  after  any  order  shall  have 
been  made  by  a  surrogate  for  the  uppoiutment  of  a  guardian, 
or  for  his  removal,  or  refusing  to  make  such  removal,  appeal 
to  the  chancellor,  who  shall  make  such  order  for  notifying  the 
adverse  party,  and  for  correcting  any  such  proceedings,  as  he 
may  deem  just. 

1  R.  Is  454,  §  30. 

$  19.  But  no  appeal  made  by  a  guardian,  from  the  order  of  JJJ*}* 
a  surrogate  removing  him,  shall  in  any  wise  affect  such  order,  appeals. 
until  the  same  be  reversed. 

$  20.  Eveiy  guardian  in  soccage,  and  every  general  guar-  ggjgyj* 
dian,  whether  testamentary  or  appointed,  shall  safely  keep  the  tfaii  gene, 
things  that  he  may  hare  in  his  custody  belonging  to  his  ward,  2a5T 
and  the  inheritance  of  his  ward,  and  shall  not  make  or  suffer 
any  waste,  sale  or  destruction  of  such  things  or  of  such 
inheritance,  but  shall  keep  up  and  sustain  the  houses,  gardens 
and  other  appurtenances  to  the  lands  of  his  ward,  by  and  with 
the  issues  and  profits  thereof,  or  with  such  other  monies 
belonging  to  his  ward,  as  shall  be  in  his  hands;  and  shall 
deliver  the  same  to  his  ward  when  he  comes  to  his  full  age,  in 
as  good  order  and  condition,  at  least,  as  such  guardian  received 
the  same,  inevitable  decay  and  injury  only  excepted;  and  he 
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shall  answer  to  his  ward  for  the  issues  and  profits  of  real 
estate,  received  by  him,  by  a  lawful  account 

1  B.  L.,  62,  §  1;  11  B.,  22;  8  a,  62;  2  W.,  77. 

wStoJ7*?  S  21.  If  any  guardian  shall  make  or  suffer  any  waste,  sale 
or  destruction  of  the  inheritance  of  bis  ward,  he  shall  lose 
the  custody  of  the  same,  and  of  such  ward,  and  shall  forfeit 
to  the  ward  thrice  the  sum  at  which  the  damages  shall  be 
taxed  by  the  jury. 

SkE!11"  $  22*  Guardians  shall  be  allowed  for  their  reasonable  ex- 
penses, and  the  same  rate  of  compensation  for  their  services, 
as  is  provided  by  law  for  executors. 

6  N.  Y.,  466 ;  4  B.,  416 ;  2  Pal,  288 ;  39  B.,  19. 
See  Laws  of  1837,  ch.  460.    Post,  vol.  4,  p.  486. 

TITLE  IV. 

OF  MASTERS,  APPRENTICES  AND  SERVANTS. 

Art.  1. — Of  apprentices  aud  servants  bound  by  indentures. 
Akt.  2. — Of  persons  held  in  service. 
Abt.  3. — General  provisions. 

[154]  ARTICLE    FIRST. 

07  APPRENTICES  AND  SERVANTS  BOUND  BT  DfDSNTUBJBB. 

Baa   1.  How  minors  may  bind  themselves  as  apprentices. 

2.  By  whom  consent  to  such  binding  to  be  given. 

3.  Consent,  "how  signified. 

4.  Executors  may  bind  out  minora. 

6.  Who  may  be  bound  out  by  superintendents  of  the  poor. 

6.  Who  may  be  bound  out  by  overseers  of  poor. 

7.  Consent  of  a  justice  necessary  to  binding  out  Indian  children. 

8.  Age  of  infants  to  be  inserted  in  indentures. 

9.  Money  paid  on  binding  out,  to  be  stated  in  indentures. 

10.  Special  agreement  to  be  inserted  in  indentures  by  overseers. 

11.  Duplicates  of  indentures  by  overseers  and  superintendents,  to  be  deposited. 

12.  Indentures  by  foreigners  being  minors. 

13.  How  to  be  acknowledged  and  certified. 

14.  How  such  indentures  may  be  assigned. 

who  may        §  1.  Every  male  infant,  and  every  unmarried  female  under 

■dSwuuT  the  age  of  eighteen  years,  with  the  consent  of  the  persons  or 

appwnti-     officers  herein  after  mentioned,  may,  of  his  or  her  own  free 

will,  bind  himself  or  herself,  in  writing,  to  serve  as  clerk, 

apprentice  or  servant  in  any  profession,  trade  or  employment; 

Forwhat    if  a  male,  until  the  age  of  twenty-one  years,  and  if  a  female, 

m^        until  the  age  of  eighteen  years,  or  for  any  shorter  time;  and 

such  binding  shall  be  as  valid  and  effectual,  as*  if  such  infant 

was  of  full  age,  at  the  time  of  making  such  engagement. 

1  R.  L.,  235,  §  2,  4  *  14;  26  B.,  20V;  13  B.,  286;  12  B.,  473;  9  B.,313; 
1  B.,  153;  2  B.,  208;  5  Cow.,  363,  527;  19  J.  R.,  113;  14  J.  JL,  374 
8  J.  R.,338;  6  J.  R,  274. 

2J° £  «j     §  2.  Such  consent  shall  be  given, 

i.  By  the  father  of  the  infant.    If  he  be  dead,  or  be  not  in 
a  legal  capacity  to  give  his  consent,  or  if  he  shall  have 
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abandoned  and  neglected  to  provide  for  his  family,  and  such    ARt>  L 
feet  be  certified  by  a  justice  of  the  peace  of  the  town,  and 
endorsed  on  the  indenture,  then, 

2.  By  the  mother.  If  the  mother  be  dead,  or  be  not  in  a 
legal  capacity  to  give  such  consent,  or  refuse,  then, 

3.  By  the  guardian  of  such  infant  duly  appointed.  If  such 
infant  have  no  parent  living,  or  none  in  a  legal  capacity  to 
give  consent,  and  there  be  no  guardian,  then, 

4.  By  the  overseers  of  the  poor,  or  any  two  justices  of  the 
peace  of  the  town,  or  any  judge  of  the  county  courts  of  the 
county,  where  such  infant  shall  reside. 

9  Bn  313;  5  Cow.,  529 ;  14  J.  IL,  375. 

5  3.  Such  consent  shall  be  signified  in  writing,  by  the  person  SJErjy? 
entitled  to  give  the  same,  by  a  certificate  at  the  end  of,  or  ting,  *c~ 
endorsed  upon,  the  indentures,  and  not  otherwise. 

2  EL,  697;  5  Cow.,  170. 

5  4.  The  executors  of  any  last  will  of  a  father,  who  shall  JJSSJj 
be  directed  in  such  will  to  bring  up  his  child  to  some  trade  or  j^g*  £* 
calling,  may  bind  such  child  to  service,  as  a  clerk  or  apprentice,      on< 
in  like  manner  as  the  father  might  have  done,  if  living. 

2  5.  The  county  superintendents  of  the  poor,  in  the  several  JJj* 
counties,  may  bind  out  any  child,  under  the  ages  above  "pj™*; 
specified,  who  shall  be  sent  to  any  county  poor-house,  or  who  SXy  Mud 
is  or  shall  become  chargeable,  or  whose  parent  or  parents  are  0ttt  ******* 
or  shall  become  chargeable  to  such  county,  to  be  clerks,     l1*5? 
apprentices  or  servants,  until  such  child,  if  a  male,  shall  be 
twenty-one  years  old,  or  if  a  female,  shall  be  eighteen  years 
old;  which  binding  shall  be  as  effectual,' as  if  such  child  had 
bound  himself  with  the  consent  of  his  father. 

Lawi  of  1826,  290;  3  How.  P.  ft,  39;  13  J.  B.,  270. 

J  6.  The  overseers  of  the  poor  of  any  town  or  city,  may,  JSJoT1"' 
in  like  manner,  bind  out  any  such  child,  who,  or  whose  parent  p0™- 
or  parents,  shall  become  chargeable  to  such  town  or  city,  or 
who  shall  have  been  sent  to  any  poor-house,  other  than  a 
county  poor-house,  with  the  consent  in  writing,  of  any  two 
justices  of  the  peace  of  the  town,  or  of  the  mayor,  recorder 
and  aldermen  of  any  city,  or  of  any  two  of  them. 

1B.L,  135,  §  2,  4  A  14;  6  Cow.,  658. 

S  7.  No  child  of  an  Indian  woman  shall  be  bound  as  an  gjg^ 
apprentice,  under  the  provisions  of  this  Title,  except  in  the 
presence  and  with  the  consent  of  a  justice  of  the  peace ;  a 
certificate  of  which  consent  signed  by  the  justice,  shall  be 
filed  with  the  clerk  of  the  town  in  which  the  indenture  of 
apprenticeship  shall  be  executed.  * 

S  8.  The  age  of  every  infant  so  bound,  shall  be  inserted  in  uSSntotot* 
the  indentures,  and  shall  be  taken  to  be  the  true  age,  without  gjgjg** 
farther  proof  thereof;  and  whenever  any  public  officers  are 
authorized  to  execute  any  indentures,  or  their  consent  is 
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nTLB  *   required  to  the  validity  of  the  same,  it  shall  be  their  duly  to 
inform  themselves  fully,  of  Hie  infant's  age. 

1  R  Ll,  135,  f  5,  6  A  T;  1  a  &  U,  tl2. 

mowjp**,     S  ••  Every  sum  of  money  paid  or  agreed  for,  trith,  or  in 
££arted?    relation  to,  the  binding  out  of  any  clterk  or  apprentice,  shall 

be  inserted  in  tibe  indentures.  ' 

spedai  §  10.  Whenever  any  child  shall  be  bound  out  by  the  county 

tob^SF1*   superintendents  of  the  poor  of  any  cduntjy  or  by  the  over- 

JSJufi111    s66*8  °f  *"*  P°°r  °f  any  c^*y  or  town,  the  indentures  shall 

contain  an  agreement  on  the  part  of  the  pterson  to  whom  such 

child  shall  be  bound,  that  he  will  cause  such  child  to  be 

instructed  to  read  and  write,  ftntt  if  a  male,  will  cause  him  to 

be  instructed*  in  the  general  rules  of  arithmetic;  and  every 

such  indenture  shall  also  contain  an  agreement,  that  the 

master  will  give  to  such,  apprentice,  at  the  expiration  .of  his 

or  her  service,  a  new  bible. 

certain  la-       §  11.  The  counterpart  of  any  indentures  executed  by  the 

where  to  ba  county  superintendents  of  the  poor,  shall  be  by  them  deposited 

deported.    ju  faQ  office  0f  the  clerk  of  the  county ;  and  the  counterpart 

of  such  indentures  executed  by  any  overseers  of  the  poor, 

shall  be  by  them  deposited  in  the  office  of  the  clerk  of  their 

city  or  town. 

1  R.  Is  136,  g  4;  Laws  of  1826,  290. 

indenture.       §  12w  Any  person  coming  from  any  foreign  country  beyond 

en'toing*'  sea,  may  bind  himself  to  service,  if  an  infant,  until  he  attain 

miaow.      ^e  age  of  twenty-one  years,  or  for  a  shorter  term.    Such 

tide]     contract  of  service,  if  made  for  the  purpose  of  raising  money 

to  pay  his  passage,  or  for  the  payment  of  such  passage,  may 

be  for  the  term  of  one  year,  although  such  term  may  extend 

beyond  the  time  when  such  person  will  be  of  full  age ;  but  it 

shall  in  no  case  be  for  a  longer  term* 

1R.L,  131,  §8;  26  B.,  207. 

Tobeao-     •  g  13.  Ub  contract  made  under  the  last  section,  shall  bind 
SS&ed,  &c  the  servant,  unless  it  be  acknowledged  by  him  before  some 
mayor,  recorder,  or  aldermen  of  a  city,  or  before  some  justice 
of  the  peace;  nor,  unless  a  certificate  of  such-. acknowledg- 
ment, and  that  the  same  was  made  freely,  on  a  private 
examination,  be  endorsed  upon  such  contract. 
£■7  ed.        $  14-  "^e  contracts  specified  in  the  two  last  sections,  may 
iM*n        be  assigned  by  the  master,  by  an  instrument  in  writing 
endorsed  thereon,  executed  in  the  presence  of  two  witnesses ; 
if  such  assignment  be  approved  of,  in  writing,  by  any  magis- 
trate mentioned  in  the  preceding  section,  and  such  approbation 
shall  be  also  endorsed  on  the  contract. 

ARTICLE  SECOND. 

OF  PERSONS  HELD  IN  SERVICE. 

Sac.  15.  Certain  persons  born  of  slaves,  to  be  servants;  how  long. 

16.  If  born  within  certain  periods,  to  be  servants  only  until  21. 

17.  Master  to  instruct  audi  servants;  effect  of  neglect 
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8k  18.  Certain  affidavit  to  be  filed,  to  entitle  to  service.  ***•  * 

19.  When  servant  released,  to  be  bound  out  by  overseers  of  the  poor. 

20.  Blaves  of  certain  emigrants  to  be  servants;  how  long, 
11.  Affidavit  to  be  flkd,  to  entitle  to  such  service. 

23.  Such  servants  to  be  instructed. 

23.  Upon  such  servants  being  released,  how  bound  out 

24.  Penalty  for  trading,  ta,  with  certain  servants. 

25.  Penalty  for  employing,  concealing,  Ac.,  such  servants. 

2  15.  Every  child  born  in  this  state,  previous  to  the  thirty-  certain 
first  day  of  March,  one  thousand  eight  hundred  and  seventeen,  &veTtoabe 
of  a  person  then  held  in  slavery  therein,  shall  remain  the  ,emnto- 
servant  of  the  owner  of  the  mother  of  such  child,  and  of  the 
personal  representatives  and  assignees  of  such  owner,  in 
the  same  manner  as  if  such  child  had  been  bound  to  service 
by  the  overseers  of  the  poor  of  any  city  or  town,  pursuant  to 
law,  and  shall  continue  in  such  service,  if  a  male,  until  the  For  what 
age  of  twenty-eight  years,  and  if  a  female,  until  the  age  of  tha9' 
twenty-five  years* 

Laws  of  1817,  136,  §  4,  5  A  6. 

§16.  Eveiy  such  child  born,  after  the  date  in  the  last  J^f*0! 
section  specified,  and  before  the  fourth  day  of  July,  one  "ruSiucb 
thousand  eight  hundred  and  twenty-seven,  shall  remain  a  chUdreiL 
servant  as  aforesaid,  until  such  child  shall  arrive  at  the  age 
of  twenty-one  years,  and  no  longer. 

§  17.  Every  person  entitled  to  the  services  of  a  child,  pur-  sucaier 
8aant  to  either  of  the  two  last  preceding  sections,  shall  cause  SSrUtodT 
such  child  to  be  taught  to  read  and  write,  or  shall  furnish  at 
least  two  years'  schooling  to  such  child ;  and  if  this  provision  Effect  oe 
be  neglected,  the  child  is  entitled,  on  arriving  at  the  age  of  neg^Sr\ 
eighteen  years,  to  be  released  from  all  obligations  of  service 
to  such  person. 

5  18.  Every  such  child  is  also  entitled  to  be  released  from  Affidavit* 
all  obligations  of  service,  on  arriving  at  the  age  of  eighteen  ******* 
years,  unless  within  one  year  after  the  birth  of  such  child,  the 
person  then  claiming  such  services  shall  have  filed  with 
the  clerk  of  the  town  or  city  whereof  he  is  an  inhabitant,  an 
affidavit  in  writing,  containing  the  name  and  addition  of  such 
person,  and  the  name,  age  and  sex  of  the  child  so  born. 

5  19.  Whenever  any  such  child  shall  be  released  from  ser-  JJJJ^JJ^ 
vice,  pursuant  to  either  of  the  two  last  sections,  the  overseers  by™* 


of  the  poor  of  the  city  or  town  where  such  child  resides,  shall 
forthwith  bind  out  such  child  to  service  until  the  age  of 
twenty-one  years,  in  the  same  manner,  and  with  the  like 
efl'ect,  as  in  the  case  of  children  chargeable  to  such  town. 

S  20.  Every  person,  born  since  the  fourth  day  of  July,  one  cerut. 
thousand  seven  hundred  and  ninety-nine,  and  brought  into  !ml£*nte 
this  state  as  a  slave,  prior  to  the  thirty-Crist  day  of  March,  one  %}£!** 
thousand  eight  hundred  and  seventeen,  by  a  person  coming 
to  reside  permanently  therein,  is  free ;  but  shall  remain  the 
servant  of  the  emigrant  entitled  to  the  services  of  such 
person,  and  of  his  personal  representatives ;  if  a  male,  until    ^w  ong' 
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raLE  4  the  age  of  twenty-sight  years,  and  if  a  female,  until  the  age 
of  twenty-five  years,  in  the  same  manner  as  if  such  person 
had  been  bound  to  service,  by  the  overseers  of  the  poor  of  a 
town,  in  the  cases  authorised  by  law. 

Laws  of  1817,  141,  §  16  and  It. 

bfai2!tt0      S  21.  Every  such  person  is  entitled  to  be  released  from  all 
obligations  of  service,  on  arriving  at  the  age  of  eighteen 
years,  unless  the  emigrant  claiming  such  services,  within  six 
months  after  arriving  within  this  state,  shall  have  filed  with 
the  clerk  of  the  city  or  town  in  which  he  then  resided,  his 
affidavit,  containing  his  name  and  addition,  and  the  name, 
age,  and  sex  of  the  person,  whose  services  are  claimed. 
Bach  ter-^      §  22.  Every  such  person  is  also  entitled  to  be  released  from 
SSSiSed.  all  obligations  of  service,  on  arriving  at  the  age  of  twenty- 
one  years,  unless  such  emigrant,  or  his  personal  representa- 
tives, shall   have  used  all  reasonable  means  to  teach  such 
person  to  read,  and  shall  also  have  furnished  him  with  at  least 
one  year's  schooling. 
when  t©  be      <§  23.  On  any  such  person  being  released  from  service,  under 
tp^vcp0     either  of  the  two  last  sections,  the  overseers  of  tlje  poor  of 
•eers  of  the  ^e  cjty  or  toWn  gj^ji  bind  him  out  to  service,  until  the  age 
of  twenty-one  years,  in  the  manner  and  with  the  effect  herein 
before  provided. 
t™*^        §  24.  No  person  shall  trade  or  traffic,  either  in  buying  or 
certain  teiw  selling,  with  any  servant  held  to  service,  in  consequence  of 
wbite\f  *°"  being  born  of  a  mother  held  in  slavery,  without  the  consent 
[i*8]     of  the  master  of  such  servant.     Every  contract  made  in 
*«*Hy.      violation  of  this  provision,  shall  be  void ;  and  the  person 
offending,  shall  forfeit  three  times  the  value  of  the  articles 
bought  or  sold,  and  the  sum  of  ten  dollars  in  addition,  to  be 
sued  for  and  recovered  by  the  master  of  such  servant. 
£?i£ftngr      S  25.  No  person  shall  harbor,  employ,  conceal  or  entertain 
Ac       '   any  such  servant  specified  in  the  preceding  section,  knowing 
him  to  be  such  servant,  without  the  consent  of  his  master. 
Whoever  shall  offend  against  this  provision,  shall  forfeit  ten 
dollars  for  every  twenty-four  hours,  and  in  that  proportion 
for  a  greater  or  less  time,  during  which  such  servant  shall 
have  been  harbored,  employed,  concealed,  or  entertained,  but 
not  to  exceed  the  value  of  the  remaining  term  of  service  of 
such  servant,  to  which  the  master  shall  be  entitled.    This 
penalty  maybe  sued  for  and  recovered  by  the  master  of  such 
servant. 

Laws  of  1817,  141,  §  22  and  23 ;  13  J.  R.,  321. 

See  Laws  of  1817,  ch.  137. 

ARTICLE  THIRD. 

GENERAL  PROVISIONS. 

4980. 26.  Indentures,  Ac,  invalid,  unless  made  as  herein  prescribed. 

23.  Oountv  superintendents  and  overseers,  to  be  guardians  of  servants. 
2&.  Penalty,  on  apprentices,  Ac.,  absenting  themselves  from  service. 
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Sbc  29.  Proceedings  to  compel  apprentices,  Ac.,  to  serve.  AW>  * 

30.  For  misbehavior,  mar  be  brought  before  two  justices,  Ac. 

31.  Justices,  Ac,  to  imprison  offender,  or  discharge  him  from  service. 

32.  How  apprentices,  Ac,  may  be  discharged  for  misconduct  of  masters. 

33.  Last  five  sections  not  to  extend  to  certain  apprentices. 

34.  35  A  36.  Proceedings  for  misconduct  of  master,  when  money  was  paid,  Ac,  on 

binding  out. 
37  A  38.  Proceedings  in  like  cases,  for  misbehavior  of  apprentice,  Ac 

39.  Journeymen  and  apprentices  not  to  be  restrained  in  using  their  trade,  Ac 

40.  Penalties  for  violating  last  section. 

41.  Certain  indentures  may  be  assigned  by  executors,  with  consent  of  apprentice. 

42.  If  consent  refused,  general  sessions  may  order  assignment 

43.  This  Title  to  apply  to  female  mistresses,  Ac,  as  well  as  males. 

2  26.  No  indenture   or  contract  for  the  service  of  any  Jjj2fgj,i" 
apprentice  shall  be  valid  as  against  the  person  whose  services  TaiS 
may  be  claimed,  unless  made  in  the  .manner  before  prescribed 
in  this  Title. 

1E.L,  137,  §  6,  6,  1,  10,  11  and  12 ;  9  Bn  313 ;  8  J.  R.,  328. 

§  27.  The  county  superintendents  of  the  poor,  and  the  JggSJJg: 
overseers  of  the  poor  of  the  respective  cities  or  towns,  shall  "*££*,  to 
be  the  guardians  of  every  person  bound  or  held  in  service,  in  SI  *aar.ra 
their  respective  cities  or  towns,  to  take  care  that  the  terms  of  «SLiu, 
the  contract  of  service  be  fulfilled,  and  that  such  person  be 
properly  used ;  and  it  is  hereby  made  their  especial  duty  to  JJjJ*,, 
inquire  into  the  treatment  of  every  such  person,  and  redress  «**. 
any  grievance  in  the  manner  prescribed  by  law. 

§  28.  If  any  person  lawfully  bound  to  service  under  either  of  Jj JJJjJjjy* 
the  preceding  Articles  of  this  Title,  shall  wilfully  absent  him-  <*«,  *c., 
self  from  such  service  without  the  leave  of  his  master,  he  shall  themii™ 
be  compelled  to  serve  double  the  time  of  such  absence,  unless  $££  ■*" 
he  shall  otherwise  make  satisfaction  for  the  loss  and  injury 
sustained  by  such  absence ;  but  such  additional  term  of  service     [**•! 
shall  not  extend  beyond  three  years,  next  after  the  end  of  the 
original  term  of  service. 

S  29.  If  any  such  person  shall  refuse  to  serve  according  to  Appwnti- 
the  provisions  of  this  Title,  or  the  terms  of  his  contract  or  Sweom- 
indentures,  his  master  may  apply  to  any  justice  of  the  peace  JJSS  ^ 
of  the  county,  or  to  the  mayor,  recorder,  or  any  alderman  of 
the  city,  where  he  shall  reside,  who  shall  be  authorised  by 
warrant  or  otherwise,  to  send  for  the  person  so  refusing,  and 
if  such  refusal  be  persisted  in,  to  commit  such  person,  by 
warrant*  to  the  bridewell,  house  of  correction,  or  common  jail 
of  the  city  or  county,  there  to  remain  until  such  person  will 
consent  to  serve  according  to  law. 

13  J.  R,  270. 

J  30.  On  complaint  being  made  on  oath,  by  any  master,  Proceed- 
touching  any  misdemeanor  or  ill  behavior  of  any  such  person,  aninttmrr 
to  any  two  justices  of  the  peace  of  the  county,  or  to  the  JSJJJJ: 
mayor,  recorder,  and  alderman  of  any  city,  or  any  two  of 
them,  it  shall  be  their  duty  to  cause  the  person  complained 
of,  to  be  brought  before  them,  and  to  hear,  examine  and 
determine  the  complaint. 
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§  31.  If  the  complaint  appear  to  be  well  founded,  the  said 


TITLE  4. 
Offender 

2riL?edmor  °fflcers  may>  ^y  warrant,  commit  the  offender  to  the  house  of 

|ucharged  correction,  or  to  the  common  jail  of  the  county,  for  any  term 

Tice!***     not  exceeding  one  month,  there  to  be  employed  in  hard  labor, 

and  to  be  confined  in  a  room  with  no  other  person;. as  they 

may,  by  a  certificate  under  their  hands,  discharge  the  offender 

from  his  service,  and  the  master  from  all  obligations  to  such 

offender. 

Misconduct      §  32.  If  any  master  shall  be  guilty  of  any  cruelty,  mis- 

iSSfiS*    usage,  refusal  of  necessary  provisions  or  clothing,  or  any  other 

Syb^Jis-  violation  of  the  provisions  of  this  Title,  or  of  the  terms  of 

charged,      the  indenture  or  contract,  towards  any  such  person  so  bound 

to  service,  such  person  may  make  complaint  to  any  two  of 

the  officers  specified  in  the  preceding  thirtieth  section,  who 

shall  summon  the  parties  before  them,  and  examine  into,  heat 

and  determine  the  complaint,  and  by  certificate  under  their 

hands,  discharge  such  person  from  his  obligation  of  service. 

Gaaiific*.        §  33.  The  preceding  five  sections  shall  not  extend  to  any 

taMfr**  apprentice  whose  master  or  mistress  shall  have  received,  or 

•k"*        shall  be  entitled  to  receive,  any  sum  of  money  with  him,  as 

a  compensation  for  his  instruction. 

when  §  34-  In  cases  where  money  was  paid,  or  agreed  to  be  paid, 

moneypaid,  on  tjje  binding  out  of  any  clerk  or  apprentice,  the  like  com- 

«Sfeon-    P^int  may  be  made  by  any  person  so  bound  to  service,  to 

mtoMndLt  ^y  J118**06  °f  the  peace  of  the  county,  or  any  mayor,  recorder 

5  master,    or  alderman  of  the  city,  in  which  he  shall  reside,  who  shall 

inquire  into  the  matter,  and  make  such  order  and  direction 

between  the  master  and  the  person  bound  to  service,  as  the 

equity  of  the  case  may  require. 

[iso]         g  35.  If  the  difficulty  can  not  be  compounded  or  reconciled, 

master  to    such  officer  shall  take  a  recognizance  from  the  master  for  his 

JJJJj^E*0    appearance  at  the  next  court  of  general  sessions  of  the  peace 

*ance  to      Qf  such  county,  in  such  sum  and  with  such  sureties  as  he 

appear  at        ,     ,,  •* 

general  shall  appTOVO. 

itamor  S  36-  Upon  a  hearing  of  the  parties,  the  court  may  dis- 
genend  charge  the  person  so  bound  to  service,  from  his  obligation,  by 
•eai  on8.  a  raje  ^  ^  entered  in  their  minutes;  and  may  order  any  sum 
of  money  that  shall  have  been  paid  or  agreed  for  on  the 
binding  out' of  such  person,  or  any  part  thereof,  to  be 
refunded,  if  paid,. to  him  who  advanced  the  same,  or  his 
personal  representatives;  and  if  not  paid,  they  may,  by  order, 
discharge  the  same,  and  direct  any  securities  that  may  have 
been  given  therefor,  to  be  delivered  up  or  cancelled. 

1  B.  L.,  138,  §  9. 

»  urn.  8  ^7#  ^e  master  °'  any  Person  so  bound  to  service,  where 
by  any  money  was  paid  or  agreed  to  be  paid,  on  such  binding 
out,  may,  in  the  same  maimer,  make  complaint  of  the  misbe- 
havior of  -any  such  person,  to  any  such  officer,  who  shall 
proceed  in  the  same  manner  to  inquire  into  the  same:  and  he 
may  take  a  recognizance  from  the  person  bound  to  service, 
for  his  appearance  at  the  next  court  of  general  sessions. 
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J  38.  The  court  may,  in  like  manner,  discharge  such  person  Pot^itf 
from  service,  and  order  the  refunding  of  any  money  so  paid  gSS^Jiin 
or  agreed  to  be  paid,  and  the  cancelling  of  any  securities;  sSLcm* 
and  may  punish  such  person  by  fine  or  imprisonment,  or  both, 
as  for  a  misdemeanor. 

S  39.  No  person  shall  accept  from  any  journeyman  or  jj™j 
apprentice,  any  contract  or  agreement,  nor  cause  him  to  be  ?p?r"ticei 
bound  by  oath  or  otherwise,  that  after  his  term  of  service  iSftSiSed 
expired,  such  journeyman  or  apprentice  shall  not  setup  his  [heEtXde, 
trade,  profession  or  employment,  in  any  particular  place,  Ac- 
shop,  house  or  cellar;  nor  shall  any  person  exact  from  any 
journeyman  or  apprentice,  after  his  term  of  service  expired, 
any  money  or  other  thing,  for  using  and  exercising  his  trade, 
profession  on  employment,  in  any  place. 

1  R.  L.,  135,  §  1. 

$  40.  Every  security  given  contrary  to  the  provisions  con-  Pen*iti«i. 
tained  in  the  last  section,  shall  be  void;  any  money  paid,  or 
valuable  thing  delivered,  for  the  consideration,  in  part  or  in 
whole,  of  any  such  agreement  or  exaction,  may  be  recovered 
back  by  the  person  paying  the  same,  with  interest;  and  every 
person  accepting  such  agreement,  causing  such  obligation  to 
be  entered  into,  or  exacting  money  or  other  thing  as  aforesaid, 
shall  forfeit  one  hundred  dollars,  to  the  apprentice  or  journey- 
man from  whom  the  same  shall  have  been  received. 

§  41.  Upon  the  death  of  any  master,  to  whom  any  person  J*?*^ 
may  have  been  bound  to  service,  as  clerk,  apprentice,  or  «%£* ga 
otherwise,  by  the  county  superintendents  of  the  poor,  or  by  wuh^^"' 
the  overseers  of  the  poor,  the  executors  or  administrators  of  ,ent' ** 
such  master,  may,  with  the  consent  of  the  person  bound  to     uai] 
service,  signified  in  writing,  and  acknowledged  before  a  justice 
of  the  peace,  assign  the  contract  of  such  service  to  any  other 
person,  which  assignment  shall  vest  in  such  assignee  all  the 
rights  of  the  original  master,  and  render  him  subject  to  all 
his  obligations. 

S  42.  If  the  person  so  bound  to  service,  refuse  to  give  such  Jjjjjg  « 
consent,  such  assignment  may  be  made  under  the  sanction  of  KMioot  it 
an  order  of  the  court  of  general  sessions  of  the  peace,  after  rX^ 
fourteen  days9  notice  of  an  application  to  that  effect,  served 
on  the  apprentice,  his  parent  or  guardian,  if  there  be  any  in 
the  county,  and  when  so  made,  such  assignment  shall  be  as 
valid  and  effectual  as  if  such  consent  had  been  given  in 
manner  aforesaid. 

$  43.  The  provisions  of  this  Title  shall  apply  as  well  to  ^RfflSng 
mistresses,  female  guardians,  apprentices  and  wards,  respec-  to  female* 
tively,  as  to  masters,  male  guardians,  apprentices  and  wards. 
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OF  THE 


STATE  OF  NEW  YORE. 


PABT  III. 


[AH  of  Part  m  took  effect  1  January,  1880.] 


AN  ACT  concerning  courts  and  ministers  of  justice, 
and  proceedings  in  civil  cases. 

Whereas  it  is  expedient  that  the  several  statutes  of  this 
state,  relating  to  courts  and  ministers  of  justice,  and  to  pro- 
ceedings in  civil  cases,  should  be  consolidated  and  arranged 
in  appropriate  chapters,  titles  and  articles;  that  the  language 
thereof  should  be  simplified;  and  that  omissions  and  other 
defects  should  be  supplied :  Therefore, 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  declare  and  enact  as  follows : 

CHAP.  I. 

Of  the  Courts  of  General  or  Limited  Jurisdiction. 

Title  1. — Of  the  court  for  the  trial  of  impeachments  and  the  correc- 
tion of  errors. 

Tttlb  2. — Of  the  court  of  chancery. 

Title  3. — Of  the  supreme  court. 

Title  4. — Of  the  circuit  courts,  sittings,  and  courts  of  oyer  and  ter- 
miner. 
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title  l    r£lTLR  5< — Qf  ^  courts  of  common  pleas  and  general  sessions  of  the 
peace,  in  the  several  counties  of  this  state. 
Title  6. — Of  mayors'  courts  in  cities. 

TITLE  I. 

OF  THE  COUBT  FOB  THE  TRIAI>  OF  IMPEACHMENTS  AM)  THB 
CORRECTION  OF  ERRORS. 

Art.  -I.  —  Of  the  constitution  of  the  court,  and  its  officers. 
Art.  2.  —  Of  impeachments,  and  the  mode  of  conducting  them. 
Art.  3.  — Of  its  powers  as  a  court  for  the  correction  of  errors.  . 

(164]  ARTICLE  FIRST. 

OF  THE  CONSTITUTION  OF  TBS  COUBT  AND  ITS  OFFICERS. 

Sao    1.  Members  of  the  court 

2.  Quorum ;  members  necessary  to  a  decision. 

3.  Duty  and  power  of  chancellor,  on  appeals  from  chancery. 

4.  Duty  .of  justices  of  the  supreme  court,  on  writs  of  error. 

6.  Reasons  of  chancellor  and  judges,  how  and  when  to  be  submitted. 

6.  Chancellor  and  judges  may  vote  in  certain  cases. 

7.  Sessions  of  the  court,  when  and  where  held. 

8.  Seal  of  the  court 

9.  Process,  how  to  be  signed  and  tested. 

10.  Court  may  appoint  subordinate  officers. 

11.  Compensation  to  clerk  and  officers,  for  attendance. 

Memben  of     §  1.  The  court  for  the  trial  of  impeachments  and  the  coiv 

1110  WfUt'    rection  of  errors,  consists  of  the  president  of  the  senate,  the 

senators,  the  chancellor,  and  the  justices  of  the  supreme  court. 

1  R.  L.,  132,  g  1 ;  2W,  218. 

onoram,  §  2.  The  major  part  of  the  members  then  in  office,  and 
constitutionally  competent  to  vote  on  the  question  pending, 
shall  be  a  sufficient  number  to  constitute  the  court;  but  no 
decision  can  be  made  without  the  concurrence  of  at  least  ten 
members  legally  competent  to  vote  on  the  question  pending. . 
£**•*-  §  3.  When  an  appeal  from  a  decree  in  chancery  shall  be 
appeal,      heard,  the  chancellor  shall  inform  the  court  of  the  reasons  for 

his  decree,  but  shall  have  no  voice  in  the  final  sentence. 

rb.onwriti     §  4.  When  a  writ  of  error  shall  be  brought  on  a  judgment 

o  em*.      ^  tke  supreme  court,  the  justices  of  that  court  shall  assign 

the  reasons  for  their  judgment;  but  shall  have  no  voice  in  its 

affirmance  or  reversal. 

Assigning       §5.  The  reasons  so  to  be  assigned  by  the  chancellor  or 

wa80M,*c'  justices  of  the  supreme  court,  shall  be  submitted  in  writing. 

They  shall  be  assigned  before  the  argument  of  the  appeal  or 

writ  of  error,  as  the  case  may  be. 

in  certain        §  6.  When  any  interlocutory  or  other  question  shall  arise 

judJU,  &c,  on  an  appeal,  not  affecting  the  merits  of  the  cause,  or  any 

may  vote.    p0jnt  decided  |n  the  court  of  chancery,  the  chancellor  may 

vote  thereon,  as  other  members  of  the  court;  and  when  any 

such  question  shall  arise  on  a  writ  of  error,  not  affecting  the 

merits  of  the  cause  ov  any  other  matter  decided  in  the  supreme 
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court,  the  justices  of  that  court  may  vote  thereon  aa  other    ^^  *   . 
membem. 

6  W.,  160. 

§  7.  Sessions  of  the  court  may  be  held  at  the  Capitol,  in  J*8'*"; °f 
the  city  of  Albany,  at  such  tinted  as  the  court  shall  from  time  °° 
to  time  direct;  but  not  more  than  two  such  sessions  shall  be 
held  during  the  recess  of  the  legislature*  in  anyone  year;  and. 
when  so  held  during  the  recess  of  the  legislature,  th$.  presi- 
dent of  the  senate  and  the  senators,  shall  receive  the  same 
compensation,  for  travelling  and  attendance,  as  for  attending 
a  meetingof  the  senate,      .    .       . 

g  8.  The  seal  of  the  court  shalL  continue  to  be  tJUat,  .of  which     \ wi   . 
a  description  is  now  deposited  and  recorded  in. thp  office. of  SSt?f  ^ 
the  secretary  of  this  state;  which  description  shall  there 
remain  as  a  public  record 

1  E.  L,  132,  §  2. 

S  9.  The  writs  and  process  of  the  court  shall  be  signed  by  JEJS*5» 
the  clerk,  and  tested  in  the  name  of  the  president  of  the 
senate. 

§  10.  In  addition  to  the  officers  of  the. court,  named  in  the  SJuSJfc 
fifth  Chapter  of  the  First  Part  of  the  Revised  Statutes,  the  court  ««• 
shall  have  power,  from  time  to  time,  to  appoint  such  subordi- 
nate officers  as  may  be  necessary  for  the  convenient  transaction 
of  business* 

§  11.  The  clerk  of  the  court  shall  receive  the  same  daily  ^32?* 
compensation,  for  his  attendance  at  any  term  of  the  court  <*&<*"* 
he!  J  during  the  recess  of  the  legislature,  as.  is  allowed  to  the 
members  of  the  senate;  and  the  other  officers  of -the -court 
shall  receive  the  same  compensation,  for  their  attendance  at 
any  such  term,  as  is  or  shall  be  allowed  tbem  for  their  attend- 
ance on  the  senate,  to  be  certified  and  paid  in  like  manner. 
But  no  such  daily  compensation  shall  be  made  to  any  of  the     > 
said  officers,  for  their  attendance  on  the  .court  during  the 
meeting  of  the  legislature. 

Laws  of  1822,  302,  §  3i 
See  Const,  of  1846,  Art.  6 ;  Laws  of  1847,  ch.  280.    Ante,  vol.  1,  p.  50. 
Post,  vol.  4,  p.  556. 

ARTICLE  SECOND. 

OF  IMPEACHMENTS,  AMD  THE  MODE  OF  CONDUCTING  THEM.  .      . 

Baa  11  Proceedings  to  summon  court  to  try  impeachments. 

13.  Party  impeached,  how  proceeded  against. 

14.  Entitled  to  counsel. 

15.  Time  and  place  for  trial  to  be  appointed. 

16.  Oath  to  be  taken  by  president  and  members. 
IT.  Court  to  try  impeachment ;  may  adjourn. 

18.  Tiro-thirds  necessary  to  conviction. 

19.  Patty  to  be  acquitted,  if  two-thirds  do  not  concur. 

20.  Judgment  upon  conviction. 

11.  Officers  impeaohed»  suspended  until  acquittal. 

22.  Proceedings  if  president  of  senate  be  impeached.      . 

23.  Conviction  not  to  bar  indictment!  to. 
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$  12.  All  impeachments  shall  be  delivered  by  the  assembly 
to  the  president  of  the  senate,  who  shall  thereupon  cause  the 
court  for  the  trial  of  impeachments  to  be  summoned. 

1  E.  L,  132,  §  4> 

S  13.  The  court,  when  summoned,  shall  forthwith  cause 
the  person  impeached,  to  appear  and  to  answer  the  charge 
exhibited  against  him;  and  upon  his  appearance,  he  shall  be 
entitled  to  a  copy  of  the  impeachment,  and  a  reasonable  time 
to  answer  the  same. 

§  14.  The  person  accused,  is  entitled,  on  the  trial  of  the 
impeachment,  to  be  allowed  counsel,  as  in  civil  actions. 
ptomot         S  15-  When  issue  shall  be  joined  in  an  impeachment,  the 
few.         court  shall  appoint  a  time  and  place  for  the  trial  thereof. 
memb£i.        $  ^'  ^*        **me  an^  Pla-06  so  appointed,  and  before  the 
mwn         commencement  of  the  trial,  the  clerk  shall  administer  to 
[i66i     the  president  of  the  senate,  and  the  president  to  each  of  the 
members  of  the  court  then  present,  an  oath  or  affirmation, 
truly  and  impartially  to  try  and  determine  the  charge  in 
question,  according  to  evidence.    No  member  of  the  court 
shall  sit  or  give  his  vote  upon  such  trial,  until  he  shall  have 
taken  such  oath  or  affirmation, 
powentf       §  17.  Such  oath  or  affirmation  being  administered,  the  court 
««„- .  .*.    8jia2i  then  proceed  to  hear,  try,  and  determine  the  impeach- 
ment; and  may  from  time  to  time,  if  necessary,  adjourn  the 
trial  to  any  other  time  or  place. 
Twojthwj      §  18.  No  person  can  be  convicted  on  an  impeachment, 
Soviet,      without  the  concurrence  of  two-thirds  of  the  members  of  the 

court  then  present, 
when  §  19.  If  two-thirds  of  the  members  present  shall  not  assent 

moqllitt6d•    to  a  conviction,  the  person  impeached  shall   be  declared 

acquitted. 
SSnSS?       S  20.  Upon  a  conviction  of  the  person  impeached,  judgment 
▼feuon.      may  be  given  that  he  be  removed  from  office;  or  that  he  be 
disqualified  to  hold  any  office  of  honor,  trust  or  profit,  under 
this  state;  or  both;  but  no  other  judgment  can  be  pro- 
nounced. 
22Sm b""     S  21"  Every  officer  impeached,  shall  be  suspended  from  the 
hnpeach/    exercise  of  his  office,  until  his  acquittal. 
S^pwti-        §  22.  If  the  president  of  the  senate  shall  be  impeached, 
Jjjjf^       notice  thereof  shall  be  immediately  given  to  the  senate,  by 

the  assembly,  that  another  president  may  be  chosen. 
StoSi?*      §  23.  Every  person  convicted  on  an  impeachment,  shall, 
Tictton.      nevertheless,  be  liable  to  indictment  and  punishment  accord- 
ing to  law. 

ARTICLE  THIRD. 

OF  ITS  POWERS  AS  A  COUBT  FOB  THE  CORRECTION  OF  ERRORS. 

Sbo.  24.  To  correct  errors  in  chancery  and  supreme  court. 

25.  Powers  and  duty  in  respect  to  errors  in  supreme  court 

26.  Proceedings  on  remitting  record  to  supreme  court. 

27.  Duty  and  powers  in  respect  to  errors  in  chancery. 


Digitized  by  VjOOQ IC 


chap,  l]  court  op  errors.  173 

Saa  28.  Proceedings  on  remitting  decree,  Ac,  to  chancery.  <***-  * 

29.  Writs  and  appeals  not  to  abate  for  want  of  a  quorum. 

S  24.  The  court  shall  have  fall  power  to  correct  and  redress  Jj££££ 
all  errors,  that  may  happen  in  the  court  of  chancery,  or  in  the  «*»p- 
supreme  court. 

1RL,  133,  §  7  A  10;  14  N.  Y.,  694;  23  W.,  537,  634;  16  W,  369;  2 
W.,230. 

S  25.  The  court  shall  examine  all  errors  that  shall  be  JJJJgtJf 
assigned,  or  found,  in  any  record  brought  from  the  supreme  "p™** 
court,  or  in  any  process  or  proceeding  touching  the  same;  and  °° 
shall  have  power  to  reverse  or  affirm  the  judgment  of  the 
supreme  court,  or  to  give  such  other  judgment  as  the  law  may 
require. 

8  W.,  219. 

§  26.  The  transcript  of  such  record,  with  the  judgment  of  **£****** 
the  court  for  the  correction  of  errors  thereon  shall  be  remitted 
to  the  supreme  court,  where  such  further  proceedings  shall  be     cian 
had,  as  may  be  necessary  to  carry  such  judgment  into  effect. 

S  27.  Upon  any  order  or  decree  of  the  court  of  chancery  £ggfato 
being  brought  by  appeal  to  the  court  for  the  correction  of  chancery. 
errors,  that  court  shall  examine  all  errors  that  shall  be 
assigned,  or  found,  in  such  order  or  decree,  and  shall  hear  and 
determine  such  appeal,  and  all  matters  concerning  the  same ; 
and  shall  have  power  to  reverse,  affirm,  or  alter  such  order  or 
decree,  and  to  make  such  other  order  or  decree  therein,  as 
justice  shall  require. 

1  B.  Is  133,  §  7  A  10;  18  W.,  351. 

S  28.  When  an  appeal  shall  have  been  so  heard  and  deter-  ggJJJ^Jk 
mined,  all  the  proceedings,  together  with  the  judgment,  *****' 
decree  or  order  of  the  court  for  the  correction  of  errors, 
therein,  and  all  things  concerning  the  same,  shall  be  remitted 
to  the  court  of  chancery;  where  such  further  proceedings 
shall  be  thereupon  had,  as  may  be  necessary  to  carry  such 
judgment,  decree  or  order,  into  effect. 

S  29.  If  at  the  return  of  any  writ  of  error,  or  at  the  time  f1"00^}^ 
of  entering  an  appeal  in  the  court  for  the  correction  of  errors,  q£mm 
or  at  any  other  time,  to  which  the  same  or  the  proceedings  wttnUn* 
thereon,  shall  be  adjourned  or  continued,  a  sufficient  number 
of  the  members  of  the  court  shall  not  be  present  to  constitute 
a  court,  the  writ  of  error  shall  not  be  thereby  abated,  nor  the 
appeal,  nor  any  of  the  proceedings  discontinued;   but  the 
same  shall  be  adjourned  or  continued  by  the  members  then 
present,  to  some  further  day. 

See  Const  of  1846,  Art.  6,  §  2.  Laws  of  1847,  ch.  280 ;  1850,  ch.  41 ; 
1848,  ch.  224;  1850,  ch.  245;  1853,  ch.  421.  Ante,  vol.  1,  p.  50. 
Port,  vol.  4,  p.  556,  538,  592,  598,  540. 
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TITLE  II. 

OF  THE  COUBT  OF  CHAXCEBY. 

Art.  1.  —  Of  the  ooMtitatkm  of  the  court,  and  of  its  officers  and  their  duties. 


Art.  2.  —  Of  the  general  powers,  duties  and  jurisdiction  of  the  court 

Abt.  3.  —  Of  the  terms  of  the  court,  and  the  mode  of  proceeding  therein. 

Art.  4  —  Of  proceedings  against  absent,  concealed,  and  non-resident  defendants. 

Abt.  5.  — ■  Of  the  granting  of  injunctions  to  stay  proceedings  at  law. 

Art.  6.  —  Of  the  powers  and  proceedings  of  the  court)  upon  bills  for  the  fore- 
closure or  satisfaction  of  mortgages. 

Art.  7.  —  Of  proceedings  in  relation  to  the  conveyance  of  lands  by  infants,  and 
the  sale  and  disposition  of  their  estates. 

ARTICLE  FIRST. 

OF  THE  CONSTITUTION   OF  THE   COURT,  AND  OF  ITS  OFFICERS  AND  TEOEQK 

DUTIES. 

Sec.  1.  Powers  of  court  Tested  in  the  chancellor. 

2.  Circuit  judges  to  be  vice-chancellors, 

3.  Restrictions  on  powers  of  vice-chancellors. 

4.  Causes  to  be  heard  by  chancellor;  reference  to  vice-chancellors. 

5.  Power  to  tax  costs. 

6.  Other  powers  of  vice-chancellors,  under  directions  of  chancellor. 
[168]                t.  Powers,  when  chancellor  is  party. 

8.  Clerks  and  register,  Ac.  to  attend  courts. 

9.  Bonds  to  be  given  by  register,  assistant  register,  and  clerks. 

10.  Bonds  to  be  filed  with  comptroller. 

11.  Proceedings  on  forfeiture  of  bond. 

12.  Register  and  assistant  to  have  charge  of  books,  Ac. 

13.  Clerks  of  equity  courts  to  deliver  books,  Ac. 
14  How  such  delivery  may  be  compelled. 

15.  Pending  causes  in  equity  courts,  transferred. 

16.  Books,  &c.,  when  transmitted  from  one  office  to  another. 

17.  Money  received  by  register,  Ac.  where  deposited. 

18.  Money  received  by  clerks,  where  deposited. 

19.  Statements  of  money  received  by  clerks. 

20.  Certificate  of  cashier  to  accompany  statement 

21.  Money  paid  into  court,  how  invested. 

22.  Rules  to  be  made  by  chancellor  concerning  money,  Ac. 

23.  Money  deposited  to  be  paid  out  only  on  order  of  court,  <fcc 

24.  Stocks,  Ac.  to  be  in  name  of  register,  Ac. 

25.  Register,  Ac.  to  exhibit  accounts. 

26.  Stock,  Ac.  to  vest  in  successor  of  register,  clerk,  Ac. 

27.  Money  in  banks,  to  be  credited  to  successor. 

28.  Duties  of  sergeants  of  courts  of  chancery. 
29  A  30.  Sheriffs  made  officers  of  court. 

31.  Sheriffs  to  attend  terms  of  court  in  their  counties. 

32.  Second  applications  for  injunctions,  Ac.  not  to  be  made. 

33.  Orders  granted  on  such  application,  void. 

34.  Persons  so  applying,  how  punished. 

35.  Expenses  of  court,  how  paid  and  accounted  for. 

2E5J2r.       §  !•  The  powers  of  the  court  of  chancery  are  vested  in  the 

chancellor. 
S?cnTof       S  2.  Every  circuit  judge,  within  the  limits  of  his  circuit, 
Jjjj«     shall  be  a  vice-chancellor,  and  shall,  concurrently  with  the 
ceiion.  "    chancellor,  and  exclusively  of  any  other  circuit  judge,  have 

Digitized  by  VjOOQ IC 


chaf.l]  CHANCERY.  175 

aed  exercise  all  the  original  jurisdiction  and  powers  which    AKTaL 
no*  are,  or  hereafter  may  be  vested  in  the  chancellor,  in  all 
cause*  and  matters  in  equity,  and  in  all  matters  of  which  the 
cognizance  is  or  shall  be  vested  in  the  chancellor,  by  virtue 
of  any  statute,  in  the  following  cases : 

1.  Where  such  causes  and  matters  shall  have  arisen  within 
the  circuit  of  such  judge:  or, 

t;  Where  the  subject  matter  in  controversy  shall  be  situated 
within  such  circuit :  or, 

*.  Where  the  defendants,  or  persons  proceeded  against,  or 
either  of  them,  reside  within  such  limits : 

Subject  to  the  appellate  jurisdiction  of  the  chancellor,  as 
herein  provided. 

8N.  Y.,  4M;  lB.Ch.,213;  3  P.,  381;  9  Pal.,  1M;  8  Pal,  443;  6  8.  a 
G.t  460;  Laws  of  1831,  ch.  16;  1839,  ch.  100. 

8  3.  The  vice-chancellors  shall  not  have  power  to  discharge,  22S.1t, 
reverse  or  alter  any  decree,  order  or  act,  made  or  done  by  the  |g*£j£*j2 
chancellor;  nor  shall  they  have  jurisdiction  of  any  appeal  for. 
from,  or  of  any  proceeding  in  the  nature  of  an  appeal  from,  Not  to 
or  review  or  rehearing  of,  any  order  or  decree  of  the  vice-  org«»jf  * 
chancellor  of  any  other  circuit,  or  of  any  interior  court  autho-  cha?<*ik£», 
rised  by  law  to  entertain  any  proceedings  in  equity,  or  of  any  Ac* 
surrogate,  except  in  those  cases  where  an  appeal  to  a  circuit  *"•!>«<»■. 
judge  is  expressly  given  by  law ;  and  except  where  a  cause 
or  matter  shall  have  been  expressly  referred  to  such  vice-     tf« 
chancellor  for  his  decision  thereon,  by  the  order  of  the  chan- 
cellor. 

S  4.  In  all  other  cases  than  those  in  which  the  vice-chan-  ggg*^,. 
cefiors  are  vested  with  the  powers  of  the  chancellor,  as  herein  ceuor  is  to" 
before  enumerated,  proceedings  shall  be  had  before  the  chan-  *"' 
cellor,  as  heretofore  practised  in  the  court  of  chancery;  but  {JfJE?0* 
the  hearing  and  decision  of  any  motion,  or  of  any  cause  set  +n*n*n. 
down  for  hearing  before  the  chancellor,  may  be  referred,  by 
his  order,  to  any  vice-chancellor,  subject  to  the  appellate 
jurisdiction  of  the  chancellor. 

S  5-  The  exclusive  power  of  taxing  costs  in  the  court  of  £lj£tlon  of 
chancery,  shall  be  vested  in  the  vice-chancellors,  and  in  such 
masters  of  the  court,  as  the  chancellor  shall  from  time  to  time, 
by  an  order  of  the  court,  designate  and  appoint. 

Laws  of  1814,  187,  §  1 ;  1  Pal,  97. 

5  6.  The  vice-chancellors  shall  execute  such  other  powers  SJSBF1" 
and  duties,  in  relation  to  any  matter  pending  in  the  court  of  ffiSSEL01 
chancery,  as  the  chancellor  shall  from  time  to  time  direct,      n    *" 
subject  in  all  cases  to  his  appellate  jurisdiction. 

3  Pal,  348;  1  Pal,  97. 

S  7.  When  the  chancellor  *hall  be  a  party  to  a  suit  in  JSJESta* 
chancery,  or  interested  in  the  event  of  such  suit,  th&  bill  shall  "^J; 
be  addressed  to  and  filed  before  some  one  of  the  vice-chan-  KiJ 
cellors,  who  shall  proceed  thereon  as  a  court  of  chancery,  and 
shall  possess  all  the  powers  of  that  court  in  relation  to  the 


Digitized  by  VjOOQ IC 


176  CHANCERY.  [pabtiu. 

™Li  %    subject  matter  of  such  bill ;  and  appeals  from  any  order  or 

decree  of  such  vice-chancellor,  shall  be  made  immediately 

to  the  court  for  the  correction  of  errors,  in  the  same  manner 

as  if  such  order  or  decree  had  been  made  by  the  chancellor. 

Bister         §  8.  The  register  of  the  court  of  chancery  shall  attend  every 

StM?**"  court  held  by  the  vice-chancellor  of  the  third  circuit,  and  shall 

uiTwSto.  he  the  clerk  thereof;  and  the  assistant  register  shall  attend 

every  court  held  by  the  vice-chancellor  in  the  first  circuit,  and 

shall  be  the  clerk  thereof.    The  clerks  of  the  court  of  chancery 

residing  in  the  second  and  fifth  circuits,  shall  attend  every 

court  held  by  the  vice-chancellors  of  such  circuits  respectively. 

cierks  in     In  each  of  the  other  circuits,  a  clerk  of  the  court  of  chancery 

2ai£clr"    shall  be  appointed,  who  shall  attend  every  court  held  by  the 

vice-chancellor  of  such  circuit;  and  shall  keep  an  office  in 

such  place  as  such  vice-chancellor  shall  direct. 

B<md«  to  be     §9.  The  register  and  assistant  register  of  the  court  of 

filter,  iT"  chancery  hereafter  appointed,  before  entering  on  the  duties 

of  their  respective  offices,  shall  each  execute  a  bond  to  the 

people  of  this  state,  in  the  penalty  of  twenty  thousand  dollars, 

with  two  sufficient  sureties,  to  be  approved  by  the  chancellor, 

and  conditioned  for  the  faithful  performance  of  the  duties  of 

Andb^     his  office.    A  similar  bond,  in  the  penalty  of  ten  thousand 

dSuicery.    dollars,  with  sureties  to  be  approved  by  the  vice-chancellor 

of  the  circuit,  shall  be  executed  by  the.  clerks  of  the  court  of 

tiro]     chancery  now  in  office,  within  sixty  days  after  this  Title  shall 

commence  and  take  effect  as  a  law,  and  by  the  clerks  hereafter 

appointed,  before  entering  on  the  duties  of  their  respective 

offices. 

1  R.  L.,  491,  §  16. 

where  to  be  §  10.  Such  bonds  shall  be  filed  in  the  office  of  the  comptrol- 
med-         ler  of  this  state. 

prowution  §  11.  If  any  such  bond  shall  become  forfeited  by  a  breach 
onJSSu!1  of  its  condition,  the  chancellor  shall  direct  it  to  be  prosecuted ; 
Amplication  and  the  monies  recovered,  shall  be  applied,  under  his  direction, 
r^oSVwel    for  the  indemnity  of  the  persons  aggrieved  by  such  breach, 

in  proportion  to  the  amount  of  their  respective  losses. 
custody  of  S 12.  The  register  and  assistant  register,  shall  severally  have 
o? ttSaSSj.  ^he  custody  of  all  the  minutes,  books,  records  and  papers  now 
deposited,  or  that  may  hereafter  be  deposited  in  their  respec- 
tive offices ;  and  it  shall  be  their  duty  carefully  to  attend  to 
the  arrangement  and  preservation  thereof. 

1  R.L.,  487,  §1;  4  a  Ch^  483. 

Books,  &cM      §  13.  Within  ten  days  after  this  Title  shall  take  effect  as  a 

wwt^to    law,  the  several  clerks  of  the  equity  courts  in  the  different 

Id  todies  circuits,  shall  deliver  all  the  books  and  papers  in  their  custody 

in  chancery,  ag  g^ft  clerks,  as  follows:  the  clerk  in  the  first  circuit,  to 

the  assistant  register  of  the  court  of  chancery ;  the  clerk  of  the 

equity  court  of  the  second  circuit,  to  the  clerk  in  chancery 

residing  in  that  circuit;  the  clerk  in  the  third  circuit,  to  the 

register  of  the  court  of  chancery;  the  clerk  in  the  fifth  circuit. 
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to  the  clerk  in  chancery  residing  in  that  circuit;  and  the  clerks    ABT>  L 
of  the  remaining  equity  circuits,  to  the  clerks  in  chancery  who 
shall  be  appointed  in  their  respective  circuits. 

§  14.  Such  delivery  may  be  compelled  in  the  manner  pre-  jmuwj 
scribed  in  Article  fifth  of  the  sixth  Title  of  the  fifth  Chapter  ^d?m" 
of  the  First  Part  of  the  Eevised  Statutes. 

§  15.  All  causes  and  matters  in  equity  which  shall  be  pend-  p<^nfn 
ing  in  any  of  the  equity  courts,  at  the  time  this  Chapter  shall  S£j£  n 
commence  and  take  effect  as  a  law,  shall  be  deemed  to  have  """** 
been  commenced  and  to  be  pending  in  the  court  of  chancery; 
and  all  necessary  further  proceedings  shall  be  had  therein 
before  the  vice-chancellor  having  jurisdiction,  in  the  manner 
prescribed  in  this  Title. 

5  16.  The  register  and  assistant  register  may,  under  the  Transmit- 
direction  of  the  chancellor,  convey  any  of  the  records,  books  SoSuf  *&, 
or  papers,  in  their  respective  offices,  to  the  office  of  each  **<&**** 
other,  or  to  any  other  place,  as  the  course  of  legal  proceed- 
ings may  require ;  and  any  papers  on  file  in  the  office  of  any 
clerk  of  the  court  of  chancery,  shall  be  transmitted  to  the 
register  or  assistant  register,  whenever  directed  by  the  chan- 
cellor, either  by  special  orders,  or  in  the  cases  provided  by  the 
general  rules  to  be  established  by  him. 

§  17.  All  money  brought  into  the  court  of  chancery,  for  or     cirjj 
by  any  suitor,  and  paid  to  the  register  or  assistant  register  J^g*** 
thereof,  shall  be  deposited  in  such  banks  as  the  court  shall  J?£~  J* 
direct;  and  accounts  thereof  shall  be  kept  with  the  said  banks,  &*    r> 
in  such  manner  and  form  as  the  court  shall  direct.  • 

§  18.  All  monies  brought  into  the  said  court,  for  or  by  any  J*jjjyb 
suitor,  and  paid  to  any  clerk  thereof,  shall  be  deposited  in  SSSuL    J 
such  bank  as  the  vice-chancellor  of  the  circuit  shall  by  gene- 
ral order  direct,  and  accounts  thereof  shall  be  kept  with  the 
said  banks,  in  such  manner  and  form  as  the  vice-chancellor 
shall  direct. 

S  19.  On  the  first  Tuesday  of  January,  and  on  the  first  ^JJ0** 
Tuesday  of  July,  in  each  year,  the  several  clerks  of  the  court  £??«[£?" 
of  chancery  shall  transmit  to  and  file  with  the  register,  a  2S?&tobo 
statement  of  all  monies  paid  to  such  clerk  then  remaining  in  I^totor- 
court,  which  shall  specify, 

i.  The  title  of  the  cause  in  or  on  account  of  which  such  contents. 
money  was  paid: 

2.  The  party  by  whom  paid,  and  generally  for  what  purpose : 

3.  The  time  of  payment,  and  the  amount  paid: 

4.  The  bank  in  which  the  same  is  deposited. 

S  20.  Such  statements  shall  be  accompanied  by  a  certificate  certificate 
of  the  cashier  of  the  bank  in  which  such  deposit  is  made,  that  of  ca8llicr- 
Jthe  total  amount  stated  to  be  deposited,  is  actuallv  in  the 
bank,  placed  to  the  credit  of  such  clerk,  as  elerk  of  the  court, 
and  not  mingled  with  any  other  account. 

5  21.  The  chancellor  may  cause  any  of  the  monies  so  investment 
brought  into  court,  pursuant  to  any  order  made  by  him,  to  be  JUfSfto 
invested  in  any  public  stock,  or  to  be  placed  at  interest  on  wnTi' 
IL — 28 


178  CHANCERY.  [paw  in. 


TITLE  1 


approved  landed  security,  and  from  time  to  time  to  be  trans- 
ferred or  disposed  of,  as  he  shall  think  proper.  The  same 
power  may  be  exercised  by  a  vice-chancellor,  in  respect  to 
monies  paid  into  court,  pursuant  to  any  order  of  such  vice- 
gjrfyw  chancellor.  The  party  bringing  money  into  court,  pursuant 
liable.  to  any  order,  shall  in  all  cases  be  thereby  discharged  from  all 
further  liability,  to  the  extent  of  the  money  so  paid  into  court 

1  R.  L.,  492,  §  19. 

Rules  con-       §  22.  The  chancellor  may  also,  from  time  to  time,  make 

£o£ej?&c  such  rules  and  regulations  concerning  such  monies,  stocks 

and  securities,  and  concerning  the  making  of  the  deposits,  and 

keeping  of  the  accounts,  and  the  drawing  of  the  monies,  as 

he  shall  deem  just  and  reasonable;  but  all  such  rules  and 

regulations  shall  be  entered  in  the  minutes  of  the  court. 

D8£tto  §  23.  No  monies  brought  or  paid  into  the  court  of  chancery, 

paid  out,     and  deposited  in  any  bank  to  the  credit  of  any  officer  of  the 

court,  shall  be  paid  out  by  such  bank  without  the  production 

[irai     of  the  order  of  the  court  for  that  purpose,  authenticated  by 

the  signature  of  the  chancellor  or  vice-chancellor  making  such 

order. 

Jtocji^,      §  24.  All  stocks  and  securities  taken  by  order  of  the  court, 

S  ume  of  for  the  benefit  of  the  suitors  therein,  shall,  if  appointed  to  be 

Sale?*     taken  in -the  name  of  any  officer  of  the  court,  be  taken  in 

counts  by    tke  name  of  the  register  or  assistant  register,  or  of  one  of  the 

clerks  of  the  court;  who  shall  severally  keep  just  and  full 

accounts  of  all  monies,  stocks  and  securities,  that  shall  come 

to  their  hands  by  virtue  of  their  offices,  and  of  all  payments 

and  investments  made  by  them. 

Jobe Mia      §  25.  On  the  first  day  of  every  term,  the  register,  or  assis- 

term.         tant  register,  as  the  case  may  be,  residing  in  the  city  in  which 

the  term  is  held,  shall  exhibit  his  bank  account,  and  also  the 

account  kept  by  him,  to  the  chancellor,  for  his  examination. 

o? wSlter       §  26.  On  the  death,  removal  from  office,  or  resignation,  of 

Ac,  to  t»*  the  register  or  assistant  register,  or  of  any  clerk  of  the  court, 

•5ck,  Ac.    all  stock,  mortgages,  and  other  securities  vested  in  him,  at  the 

time  of  such  death,  removal  or  resignation,  by  virtue  of  any 

proceedings  of  the  court,  shall  vest  in  his  successor  in  oflicet 

in  like  manner  as  if  such  register,  assistant  register  or  clerk, 

had  been  created  a  corporation  sole,  with  right  of  succession. 

am  enti-        §  27.  All  money  deposited  in  any  bank,  to  the  credit  of 

money  de.    such  register,  assistant  register  or  clerk,  as  such,  shall,  upon 

Dankl?  ta    his  death,  removal  from  office,  or  resignation,  be  carried  to  the 

account  of  the  successor  in  office;  and  every  such  bank  shall 

take  notice  thereof,  and  transfer  such  accounts  accordingly. 

jfcgpjnt"        §  28.  The  sergeants  of  the  court  of  chancery,  shall  attend 

***'  the  court,  while  sitting  in  the  place  for  which  they  shall  have 

been  respectively  appointed,  and  shall  perform  such  services 

in  and  about  the  court,  as  the  chancellor  shall  from  time  to 

time  require. 

1  R.  L.,  492,  §  18. 
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§  29.  The  sheriffs  of  the  respective  counties  shall  be  officers  ^^  *f 
of  the  court  of  chancery,  for  the  purpose  of  executing  the  gggft 
process  of  the  court.  ©oiS!6 

1B.L,  492,  §  5. 

§  30.  The  sheriff  to  whom  such  process  shall  be  directed,  Their 
shall  be  amenable  to  the  court  in  its  execution;  and  may  be  QUei' 
punished  for  his  disobedience  or  default  therein  in  the  manner 
prescribed  by  law. 

§  31.  The  sheriff  of  the  county  in  which  any  stated  term  J^J** 
shall  be  held  by  the  chancellor,  or  by  any  vice-chancellor,  shall,  terms  in 
upon  pain  of  being  fined  in  the  discretion  of  the  court,  be  coSnueT1 
bound  to  give  his  attendance  during  its  sitting,  in  such  manner 
as  the  court  shall  direct;  and  the  sheriff  so  attending,  shall  Powenmd 
execute  all  the  powers  and  duties  of  a  sergeant-at-arms,  and  Q  e8> 
may  execute  all  the  lawful  orders  and  processes  of  the  court, 
in  any  county  of  this  state. 

§  32.  If  an  application  for  an  order  that  an  injunction  or     win 
writ  of  ne  exeat  issue,  be  made  to  the  chancellor,  or  any  vice-  tiSnllSr 
chancellor,  or  any  master  in  chancery  authorised  to  grant  the  [fifi?**, 
same,  and  such  order  be  refused,  in  whole  or  in  part,  or  be  ^£9{£™» 
granted  conditionally,  or  on  terms,  no  subsequent  application  jjjjjj* 
for  the  same  purpose,  and  in  relation  to  the  same  matter,  shall  oni. 
be  made  to  any  other  master  in  chancery. 

1  B.,  245;  8  Pai.,  79;  6  J.  C.  R.,  138. 

$  33.  If  upon  any  such  subsequent  application,  any  order  gjjjg^ 
l>e  made  by  a  master  in  chancery,  it  shall  be  absolutely  void,  void. 
and  shall  be  revoked  by  such  master,  or  by  the  chancellor,  or 
the  vice-chancellor  of  the  circuit  in  which  such  master  resides, 
upon  due  proof  of  the  facts. 

S  34.  Every  person  making  such  subsequent  application,  JJ^JJJ1 
contrary  to  the  foregoing  provisions,  shall  be  liable  to  be  pun-  toappiying. 
ished  by  fine  and  imprisonment,  by  the  court  in  which  the 
application  shall  be  made,  and  shall  be  proceeded  against  as 
prescribed  in  the  thirteenth  Title  of  the  eighth  Chapter  of 
this  act- 

5  35.  All  proper  expenses  for  the  administration  of  the  JSJBw* 
court  of  chancery,  the  safe  keeping  of  its  records  and  papers,  i*1** 
and  other  purposes  of  the  court,  shall  be  paid  out  of  the 
income  of  the  general  fund  of  the  court.    The  register,  JJJ^JJ^ 
assistant  register  or  clerk  making  any  such  expenditures, 
shall  report  to  the  comptroller,  on  or  before  the  first  day  of 
January  in  each  year,  the  amount  and  purposes  of  such 
expenditure. 

laws  of  1824.  301,  g  13  j  5  Pal,  11 ;  3  PaL,  208. 

See  Const  of  1846,  art  14;  Laws  of  1847,  ch.  280;  1839,  ch.  100; 
1831,  ch.  10.    Ante,  vol.  1,  p.  64.     Post,  vol.  4,  p.  556. 
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ARTICLE  SECOND. 

,0V  THX  GENERAL  POWERS,  DUTIES  AKD  JURISDICTION  OF   THE  COURT. 

Seo.  36.  Extent  of  powers  and  jurisdiction  of  chancery. 

37.  (Repealed.) 

38.  Discovery  of  property,  Ac  of  a  defendant,  when  and  how  compelled  by  a  judg- 

ment creditor. 

39.  Payment  of  judgment  out  of  property  not  liable  to  execution  may  be  compelled. 

40.  Set-offs  to  be  allowed  in  suits  for  recovery  of  money. 

41.  Bills  to  discover  frauds  in  confessing  judgments. 

42.  Answers  to  such  bills  not  to  be  evidences. 

43.  Purchaser  of  real  estate  how  charged  with  notice  of  suit. 

44.  When  oath  to  answer,  may  be  waived. 

45.  Issues  upon  legality  of  marriages,  to  be  tried  by  jury 

46.  Chancellor  to  establish  rules  for  practice,  Ac. 

47.  Penalty  for  prolixity  in  pleadings  to  make  costs. 

jarisdfo.        §  36.  The  powers  and  jurisdiction  of  the  court  of  chancery, 

cheery,     are  co-extensive  with  the  powers  and  jurisdiction  of  the  court 

of  chancery  in  England,  with  the  exceptions,  additions,  and 

limitations,  created  and  imposed  by  the  constitution  and  laws 

of  this  state. 

20  How.  P.  R.,  235 :  16  B.,  590. 

Sec  37  repealed  by  Laws  of  1862,  ch.  460,  §  39. 

judgment       $  38.  Whenever  an  execution  against  the  property  of  a 
may*£m.    defendant,  shall  have  been  issued  on  a  judgment  at  law,  and 
p*1^,     shall  have  been  returned  unsatisfied,  in  whole  or  in  part,  the 
coveryof    party  suing  out  such  execution,  may  file  a  bill  in  chancery 
SEfSr  *     against  such  defendant,  and  any  other  person,  to  compel  the 
Sd^Sveiit  discovery  of  any  property  or  thing  in  action,  belonging  to 
it*  tranter.  tke  <iefendant,  and  of  any  property,  money,  or  thing  in  action, 
due  to  him,  or  held  in  trust  for  him;  and  to  prevent  the 
transfer  of  any  such  property,  money  or  thing  in  action,  or 
the  payment  or  delivery  thereof,  to  the  defendant,  except 
where  such  Jrust  has  been  created  by,  or  the  fund  so  held  in 
trust  has  proceeded  from  some  person  other  than  the  defen- 
dant himself. 

6  N.  T.,  252;  2  N.  Y.,  275;  5  B.,  444;  10  PaiM  291,  598;  9  Pai.,  637; 
7  Pal.  56,  62,  85,  121,  149,  448;  5  Pai,  687 ;  4  Pal,  316;  3  Pal, 
207,  234,  311,  320;  2  Pai.,*67;  1  Pal,  637;  26  W.,  104:  16  W., 
61 ;  9  W.f  560 ;  CL  Ch.,  107  ;  1  Ed.,  611  j  4  a  Ch.,  353 ;  17  How. 
P.  R.,  161 ;  12  How.  P.  R,  457 ;  10  How.  P.  R,  487  ;  3  How.  P.  R, 
186 ;  35  N.  Y.,  368  :  32  N.  Y.,  62,  467  ;  31  N.  Y.,  9 ;  31  How.  P. 
R.,  286 ;  24  How.  P.  R.,  500 ;  14  Ab.,  139. 

J£Ji£*J6       §  39.  The  court  shall  have  power  to  compel  such  discovery, 
toexecn-    and  to  prevent  such  transfer,  payment  or  delivery,  and  to 
beaPDiu&  decree  satisfaction  of  the  sum  remaining  due  on  such  judg- 
!?<£ 2? *°"  ment,  out  of  any  personal  property,  money  or  things  in  action 
judgment  belonging  to  the  defendant,  or  held  in  trust  for  him,  with  the 
exception  above  stated,  which  shall  be  discovered  by  the  pro- 
ceedings in  chancery,  whether  the  same  were  originally  liable 
to  be  token  in  execution  at  law  or  not. 

6  N.  Y.,  252  ;  6  B.,  444;  8  Pai.,  86;  4  Pai,  449;  32  N.  Y.,  62. 

Bet-oA.  §  40.  In  suits  for  the  payment  or  recovery  of  money,  set- 
offs shall  be  allowed  in  the  same  manner,  and  with  the  like 
effect,  as  in  actions  at  law. 

10  Pal,  322 ;  8  Pai.,  506 ;  6  Pai,  629.  bv  ^ 
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S  41.  A  bill  of  discovery  may  be  filed,  and  the  defendant  Bl^% 
shall  be  compelled  to  answer  such  bill,  where  the  defendant  jgj6^ 
is  charged  with  having  given  to  another  person  a  warrant  of  confeutag 
attorney  to  enter  up  a  judgment,  or  with  having  confessed  0J>d*me,lt•• 
suffered  any  judgment,  purporting  to  be  for  a  sum  or  debt 
due,  when  in  fact  nothing,  or  only  a  part  of  the  sum  men- 
tioned in  such  warrant  of  attorney  or  judgment,  is  due,  with 
intent  to  defraud  the  just  creditors  of  such  defendant,  or  to 
place  the  property  of  the  defendant  out  of  the  reach  of  his 
creditors,  or  to  hold  the  same  on  some  secret  trust  or  confi- 
dence, or  for  the  benefit  of  such  defendant. 

Laws  of  1819,  119,  §  13 ;  1823,  13  ;  2  N.  Y.,  28? ;  6  B.,  599. 

g  42.  No  answer  made  to  any  bill,  filed  under  the  last  sec-  Answer^ 
tion,  shall  be  read  in  evidence,  against  the  defendant  on  the  etf&S. 
trial  of  any  indictment  for  the  fraud  charged  in  the  bill. 

6  8.,  699;  see  Laws  of  1833,  eh.  14.    Post,  roL  4,  p.  631. 

g  43.  To  render  the  filing  of  a  bill  in  chancery  constructive  puki*** 
notice  to  a  purchaser  of  any  real  estate,  it  shall  be  the  duty  SJuSj  how 
of  the  complainant  to  file  with  the  clerk  of  the  county  in  wiSFSStice 
which  the  lands  to  be  affected  by  such  constructive  notice  are  of  blu  fltod- 
situated,  a  notice  of  the  pendency  of  such  suit  in  chancery, 
setting  forth  the  title  of  the  cause  and  the  general  object 
thereof,  together  with  a  description  of  the  land  to  be  affected 
thereby.    Each  county  clerk  shall  place  in  an  index  to  be  not?  of 
kept  in  his  office,  such  references  to  the  said  notices,  as  will  83? 
enable  all  persons  interested,  to  search  his  office  for  such 
notices,  without  inconvenience. 

Laws  of  1823,  213,  §  11 ;  14  How.  P.  R.,  34;  11  How.  P.  B.,  468 ; 
Du.,  633 ;  1  S.  Oh.,  209 ;  1  J.  C.  R.,  56*7 ;  35  N.  Y.,  107  ;  see  Laws 
of  1864,  ch.  53.  . 

§  44.  When  a  bill  shall  be  filed  in  the  court  of  chancery,    [ir«] 
other  than  for  discovery  only,  the  complainant  may  waive  JJjJJ}* 
the  necessity  of  the  answer  being  made  on  the  oath  of  the  "Aft* 
defendant ;  and,  in  such  cases,  the  answer  may  be  made  with-  "* T 
out  oath,  and  shall  have  no  other  or  greater  force  as  evidence, 
than  the  bill. 

4  Pal,  22? ;  3  Pal,  569;  GL  Oh.,  65;  3  How.  P.  R.,  207. 

$  45.  All  issues  upon  the  legality  of  a  marriage  (except  iwai  of 
where  a  marriage  is  sought  to  be  annulled  on  the  ground  of  £££? 
the  physical  incapacity  of  one  of  the  parties),  shall  be  tried 
by  a  jury  of  the  country ;  and  the  chancellor  shall  award  a 
feigned  issue  for  the  trial  thereof. 

1ILL.,  326,  §5;  5  Pai.,  556. 

§  46.  The  chancellor  shall  have  power  from  time  to  time,  aumeauor 
by  general  rules  of  court,  to  establish,  modify,  alter  and  ^«  to"* 
amend  the  practice  of  the  court  of  chancery,  in  the  cases  £**<*• 
not  provided  for  by  any  statute.    And  the  chancellor  shall, 
within  two  years  after  this  Chapter  shall  commence  and  take 
effect,  and  at  the  expiration  of  every  seven  years  thereafter, 
revise  the  rules  of  the  baid  court,  with  a  view  to  the  pttain- 
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ment,  so  far  as  may  be  practicable,  of  the  following  improve- 
ments in  the  practice : 

1.  The  abbreviating  of  bills,  answers,  and  other  proceed- 
.    ings: 

2.  The  expediting  of  the  decision  of  causes : 
8.  The  diminishing  of  costs :  and, 

4.  The  remedying  of  such  abuses  and  imperfections,  as  may- 
be found  to  exist  in  the  practice,  in  any  class  of  suits  cogni- 
zable in  the  court  of  chancery. 

10  N.  Y.f  388  ;  3  B.  Ch.,  359 ;  3  How.  P.  B^  211. 

5SS?111  S  47*  Whenever  any  bill,  answer,  or  other  proceeding,  filed 
IsSuhSr  *n  *^e  court  of  chancery,  shall  satisfactorily  appear  to  the 
'  "  chancellor,  to  have  been  made  unnecessarily  prolix,  for  the 
purpose  of  increasing  the  costs,  it  shall  be  the  duty  of  the 
chancellor  to  order  the  solicitor  or  counsel  by  whom  such  bill, 
answer,  or  other  proceeding,  shall  have  been  drawn,  to  pay 
the  costs  occasioned  by  such  unnecessary  prolixity,  to  the 
party  injured  thereby. 
See  Laws  of  1862,  ch.  460 ;  1855,  ch.  327 ;  1842,  ch.  154.     Post,  vol. 

5,  p.  137 ;  vol.  3,  pp.  355,  345,  344;  vol.  4,  p.  531.     1841,  ch.  341 ; 
1833,  ch.  14. 

ARTICLE  THIRD.  . 

OF  THE  TEEMS  OP  THE  COURT,  AND  THE  KOBE  OF  PROCEEDING 

THEREIN. 

gKL  48.  Stated  terms  of  the  court 

49.  How  long  to  be  held. 

50.  Stated  and  special  terms  by  vice-chancellors. 

51.  Kay  be  held  at  same  time  with  terms  of  chancellor.    ' 

52.  Proceedings  before  vice-chancellors  to  be  regulated  by  chancellor. 

53.  When  terms  of  vice-chancellor  may  be  held  by  another. 
54  &  65.  (Repealed.) 

56.  When  pleadings  subsequent  to  bills,  to  be  filed. 

57.  Powers  of  vice-chancellors,  in  cases  that  may  be  heard  by  them. 

58.  Orders  and  decrees,  how  entitled  and  entered. 

59.  Appeals  when  to  be  made  from  decrees  of  vice-chancellors. 

60.  Appeal  how  made. 

61.  Effect  of  proceedings  on  appeal,  to  be  prescribed  by  chancellor. 

62.  Powers  of  chancellor  on  hearing  appeal. 
(1791             63.  Causes  may  be  set  down  before  chancellor. 

64.  Appeals  from  vice-chancellors  not  to  court  of  errors. 

65.  Forms  of  process  out  of  chancery. 

66.  To  be  sealed ;  when  to  be  directed  to  sheriffs  of  counties. 

67.  Present  seals  retained. 

68.  Four  new  seals  to  be  made. 

69.  Register,  Ac.,  to  furnish  blank  process. 

70  &  71.  Subpoenas  and  injunctions  not  to  issue,  until  bill  filed. 

72.  Oopy  of  bill  need  not  be  annexed  to  commissions  to  take  answer. 

73.  Appearance  to  be  entered,  of  defendant  refusing  to  appear. 

74.  Bills  how  to  be  taken  as  confessed. 

75  to  77.  Copies  of  pleadings  to  be  served. 

78.  Commissions  to  take  testimony. 

79.  May  be  issued  by  register,  clerks. 

80  &  81.  Proceedings  to  obtain  commission 


Digitized  by  CjOOQ IC 


chap,  i.]  CHANCERY. 

Ssg  82.  Commissioners  authorised  to  admiuifitcr  oaths. 

83.  Witnesses  to  he  examined  orally. 

84.  Vice-chancellors  may  order  witnesses  to  be  examined  before  them. 

85.  Such  examination  may  be  ordered  by  chancellor.  ' 

86.  When  so  ordered  witness  not  to  be  examined  by  examiner. 

87.  Rules  to  be  prescribed  limiting  time. 

88.  Also,  regulating  examinations. 

89.  Testimony,  to  be  written. 

90.  Causes  how  brought  to  a  hearing. 

91.  When  pleadings  and  decree  to  be  attached. 

92.  Where  to  be  filed. 

53.  Docket  to  be  kept  by  register,  clerks. 

94.  Contents  of  docket. 

95.  Transcripts  of  dockets  to  be  sent  to  clerks  of  supreme  court 

96.  Decrees  to  bind  real  estate,  from  time  of  docketing. 

97.  Charge  to  cease  after  ten  years.  ! 

98.  Decrees  how  discharged. 

99.  Court  may  order  docket  to  be  discharged. 

100.  Discharge  of  decrees  to  bo  certified  to  supreme  court 

101.  Costs  not  to  bo  allowed  for  prolix  depositions. 

102.  Minutes  of  court  to  be  entered. 

103.  Effect  of  transcripts  as  evidence. 

104  Executions  against  person  and  property  allowed. 

105.  Personal  property  purchased,  not  bound  until  levy. 

106.  Notices  to  creditors,  how  published. 

107.  Certain  causes  not  to  abate  by  death. 

108.  Other  causes  to  abate  only  as  to  party  dying. 

109.  8uits  against  representatives,  may  be  revived. 

110.  Order  to  be  served;  time  for  appearance  allowed. 
Ill  1 112.  Proceedings  upon  default  in  appearing. 
113  &  114.  Proceedings  when  further  answer  required. 
115  &  116.  Suit  how  revived  on.  death  of  complainant. 

117,  118  &  119.  Representatives,  how  compelled  to  proceed. 

120  &  121.  Revival  by  defendant,  against  representatives  of  co-defendant. 

§  48.  The  stated  terms  of  the  court  of  chancery  shall  be  «•*•* 
appointed  by  the  chancellor,  and  may  be  altered  by  him,  cSSSe?^ 
ftom  time  to  time,  as  the  public  convenience  may  require ; 
but  two  terms,  at  least,  shall  be  held  in  the  city  of  Albany, 
and  two  in  the  city  of  New  York  in  every  year. 

1  R.  L.,  486,  §  1. 

§  49.  Every  stated  term  shall  be  held  eight  days,  at  least,  &0WJjwto 
and  longer,  if  necessary. 

5  50.  The  vice-chancellors  of  the  several  circuits,  shall  hold  gj£jV 
four  stated  terms  in  each  year,  at  such  times  and  in  such  Tie^haa- 
counties  in  their  circuits,  as  they  shall  respectively  appoint,  "^^ 
at  the  usual  places  of  holding  courts  therein ;  and  when  so 
appointed  the  said  terms  shall  remain  unaltered  for  two  years. 
They  may  also  hold  so  many  special  terms,  and  at  such  times  special 
and  places,  as  they  shall  deem  proper.  'mmMu 

$  51.  A  stated  or  special  term  may  be  held  by  a  vice-  n>. 
chancellor,  at  the  same  time  that  any  such  term  shall  be  held 
by  the  chancellor* 

5  52.  The  chancellor  shall,  by  general  rules  of  court,  pre-  g1*^* 
scribe  the  time  and  manner  in  which  proceedings  may  be  had,  prooSdngs 
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JJS^.  and  causes  be  brought  to  a  hearing,  before  the  vice-chancellors, 
Suiceuort,  pursuant  to  the  provisions  of  this  Title,  and  the  cases  in  which 

a  rehearing  may  be  granted  by  them* 

Termiof        §  53.  Whenever  a  vice-chancellor  shall  be  unable  to  hold 

reiu^ea  any  stated  term  in  his  circuit,  or  shall  be  interested  in  the 

SSStj      ©vent  of  any  cause  or  matter  to  be  heard  at  such  term,  or 

another;     shall  have  been  solicitor  or  counsel  in  any  such  cause,  any 

other  vice-chancellor  may  hold  the  same,  or  may  hear  and 

decide  any  such  cause  or  matter,  in  the  same  manner  and 

with  the  like  eifect,  as  if  he  was  the  vice-chancellor  for  such 

orb j the     circuit :  or  such  term  may  be  held  by  the  chancellor. 

chancellor  "  v 

wmmxuw'  Sea  54  A  65  repealed  by  Laws  of  1830,  ch.  76;  1  PaL,  97. 

ojer  §  56.  Answers,  pleas,  demurrers,  replications,  and  all  other 

whSrofKi.  pleadings  and  proceedings  in  any  cause,  which,  according  to 

the  provisions  of  this  Title  may  be  heard  by  a  vice-chancellor, 

shall  be  filed  in  the  office  of  the  register,  assistant  register  or 

clerk,  with  whom  the  bill  or  petition  in  the  cause  was  filed; 

in  other  cases,  such  pleadings  and  proceedings  may  be  filed 

in  the  office  of  the  register,  assistant  register,  or  any  clerk, 

or  in  such  of  them  as  the  chancellor  may  by  general  roles 

direct. 

proceed-         §  57.  In  the  cases  in  which  the  vice-chancellors  have  juris- 

i!owei2©f    diction,  according  to  the  provisions  of  this  Title,  they  shall 

oeuoS*11*    respectively  proceed  upon  the  bills  and  petitions  presented  to 

them,  and  shall  possess  all  the  powers  and  authority  of  the 

court  of  chancery,  except  where  different  provisions  have  been 

or  shall  be  made  by  law ;  subject  in  all  cases  to  the  appellate 

jurisdiction  of  the  chancellor. 

10  N.  Y.,  388. 

arm        g  58.  All  orders  and  decrees  in  the  court  of  chancery,  shall 
SmSm1**  b6  entitled  as  made  before  the  chancellor,  or  vice-chancellor, 
enSttodaad  Mwvding  *°  the  &<*•    All  orders  in  a  cause  shall  be  entered 
entered,      with  the  clerk  of  the  court,  or  with  the  register  or  assistant 
register  officiating  as  clerk  of  the  court  which  entertains 
jurisdiction  of  such  cause,  in  the  same  manner  as  if  made  by 
the  chancellor.    28  How.  p.  b.v  448. 
Time  of         g  59.  Any  party  complaining  of  any  interlocutory  or  other 
Smid**    order,  previous  to  a  final  decree  made  by  any  vice-chancellor, 
SeJfceAcM   may»  within  fifteen  days  after  notice  of  such  order,  appeal 
chancellor*,  therefrom  to  the  chancellor.    And  any  party  complaining  of 
any  final  decree  made  by  a  vice-chancellor,  may  appeal  there- 
from to  the  chancellor,  within  six  months  after  such  decree 
shall  have  been  entered  in  the  minutes  of  the  court;  and 
such  appeal  may  be  made,  notwithstanding  the  decree  may 
have  been  enrolled. 

9  Pai.,  322,  574;  6  Pal,  236 ;  5  PaL,  89;  4  Pai.,  275,  378;  4  S.  Ch.,  390; 
4  Ab.,  311 ;  14  W.,  666 ;  16  How.  P.  R.,  399. 

Howmade.      g  60.  Every  such  appeal  shall  be  made,  by  serving  notice 
thereof  on  the  solicitor  of  the  adverse  party,  and  cm  the 
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register,  assistant  register  or  clerk,  with  whom  the  order  or 
decree  appealed  from  was  entered. 

5  Pal,  310;  4  Pal,  291,  468. 

5  61.  The  chancellor  shall,  by  general  rules,  to  be  varied  as  chanceuor 
occasion  may  require,  prescribe  the  effect  of  all  orders  and  S&uF1 
decrees  made  by  a  vice-chancellor,  either  before  or  after  notice  p£55iBgi 
of  an  appeal  shall  be  given ;  in  what  cases,  to  what  extent,  on»pp«lB 
and  on  what  terms,  any  such  order  or  decree  shall  be  sus- 
pended or  affected  by  an  appeal ;  the  manner  in  which  appeals 
shall  be  brought  to  a  hearing  before  him ;  and  the  papers  and 
documents  which  shall  be  transmitted  therewith,  and  by 
whom. 

J  62.  On  the  hearing  of  any  such  appeal,  the  chancellor  Jj™!,;* 
shall  annul,  affirm,  modify  or  alter  the  order  or  decree  onhau*£ 
appealed  from,  or  make  any  other  order  in  the  cause,  as  *pp 
justice  may  require ;  and  may  remit  the  cause  to  the  vice- 
chancellor  who  made  the  order  appealed  from,  for  further 
proceedings,  or  may  direct  the  same  to  be  had  before  himself, 
as  the  circumstances  of  the  case  may  require. 

7  Pal,  89. 

5  63.  Whenever  a  cause,  which  might  be  heard  by  a  vice-  f4™Jni0i 
chancellor,  shall  be  ready  to  be  set  down  for  hearing,  either  bSSrelSS? 
party  may  apply  to  the  chancellor  for  leave  to  set  down  the  cb*nceUora- 
same  for  hearing  before  the  chancellor;  and  he  may  direct 
the  same  to  be  set  down  accordingly,  whenever  from  the 
diffioatty  of  the  case,  or  for  any  other  reason,  he  shall  think 
proper. 

1  Pai.,  96. 

5  64.  An  appeal  shall  not  be  made  from  any  order  or  decree  Appeals  to 
made  by  a  vice-chancellor,  to  the  court  for  the  correction  of  ££>»? 
errors,  until  such  order  or  decree  shall  have  been  brought 
before  the  chancellor  for  review,  and  shall  have  been  by  Mm 
reversed,  modified  or  affirmed;  except  in  cases  where  the 
chancellor  is  a  party,  or  interested. 

5  65.  Process  issued  out  of  the  court  of  chancery,  shall  be  Forms  of 
in  such  form,  expressive  of  the  intent,  as  the  chancellor  shall  proc*"' 
from  time  to  time  establish. 

1  B.  L.,  48T,  §  2. 

S  66.  Every  such  process  shall  be  sealed  with  one  of  the    u*»] 
seals  of  the  court ;  and  when,  from  its  nature,  requiring  to  be  JSJfi,  &c 
executed  by  the  sheriff  of  any  county,  shall  be  directed  to 
such  sheriff. 

1  B.  I*,  48t,  §  2 ;  Laws  of  1814,  187. 

S  67.  The  four  seals  of  the  court  heretofore  devised,  shall  jjg™* 
continue  to  be  the  seals  thereof.    One  of  the  said  seals  tainodT 
shall  continue  to  be  deposited  with  the  assistant  register  in  J^SuS!" 
the  city  of  New-York,  one  with  the  register  in  the  city  of 
Albany,  one  with  the  clerk  of  the  court  at  the  village  of  Pough- 
keepsie,  and  one  with  the  clerk  at  the  village  of  Utica. 
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§  68.  There  shall  be  four  additional  seals  of  the  court  of 
chancery,  which  shall  be  made  at  the  expense  of  this  state, 
under  the  directions  of  the  chancellor,  corresponding  to  the 
present  seals  of  the  court;  one  of  which  shall  be  deposited 
with  each  of  the  clerks  in  the  fourth,  sixth,  seventh  and  eighth 
circuits. 

$  69.  It  shall  be  the  duty  of  the  register,  assistant  register 
and  clerks  in  chancery,  to  furnish  to  any  solicitor  of  the  said 
court,  when  required,  and  upon  payment  of  the  fees  allowed 
by  law,  blank  process  to  appear  and  answer  to  bills;  and 
blank  process  to  compel  the  attendance  of  witnesses  before 
any  vice-chancellor,  examiner  or  commissioner,  with  the  seal 
of  the  court  impressed  thereon,  and  with  the  name  of  such 
process  printed  on  the  body  of  such  seal. 

§  70.  Process  for  appearance  shall  not  issue  from  the  court  of 
chancery,  until  the  bill  praying  the  same  shall  have  been  filed. 

IR.L.,489,  §8;  10  Pai.,  311. 

§  71.  No  injunction  shall  be  issued  in  any  case,  until  the 
bill  shall  have  been  filed. 

2  Pai.,  316. 

§  72.  When  a  commission  shall  be  issued  to  take  a  defend- 
ant's answer,  no  copy  or  abstract  of  the  bill  shall  be  annexed 
thereto. 

§  73.  When  a  defendant,  brought  into  court  by  writ  of 
habeas  corpus  or  other  process,  shall  neglect  or  refuse  to  enter 
his  appearance,  according  to  the  rules  of  the  court,  the  court 
shall  order  his  appearance  to  be  entered ;  and  the  suit  shall 
then  proceed,  as  if  the  party  had  actually  appeared. 

1  R.  L.,  489,  §  10. 

§  74.  In  all  cases  not  otherwise  provided  for  by  law,  bills 
shall  be  taken  as  confessed,  and  orders  and  decrees  may  be 
made  by  default,  according  to  such  rules  as  the  chancellor 
shall  from  time  to  time  establish. 

1  R.  L.,  489,  §  15. 

§  75*  When  the  appearance  of  a  defendant  shall  have  been 
entered,  according  to  the  practice  of  the  court,  it  shall  be  the 
duty  of  the  complainant  to  serve  on  the  party  so  appearing, 
copies  of  the  pleadings  and  proceedings  at  any  time  filed  in 
the  cause  on  the  part  of  the  complainant. 

Laws  of  1821,  213. 

§  76.  It  shall  in  like  manner  be  the  duty  of  a  defendant, 
after  appearance,  to  serve  on  the  complainant  copies  of  all 
pleadings  and  proceedings  so  filed  <r  the  part  of  such 
defendant. 

10  Pai.,  II. 

§  77.  If  the  complainant  or  defendant  shall  have  appeared 
by  a  solicitor,  the  service  of  the  pleadings  and  proceedings 
shall  be  made  on  or  by  such  solicitor. 

4  Pai.,  362,  406. 
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5  78.  The  chancellor  may  direct  a  commission  to  be  issued,  cJ^i* 
to  any  person  or  persons,  to  take  testimony  in  any  cause  fifty* 
depending  in  the  court  of  chancery.    The  vice-chancellors  ™»j- 
may  also  direct  such  commissions  to  be  issued,  in  those  causes 
which  they  are  respectively  authorised  to  hear,  by  the  pro- 
visions of  this  Title. 

laws  of  1822,  318 ;  9  Pai.,  353 ;  9  Ab.,  320. 

5  79.  Such  commission  may  also  be  issued  by  the  register,  Ib- 
assistant  register,  or  either  of  the  clerks,  under  such  regula- 
tions as  the  chancellor  may  from  time  to  time  prescribe. 

Laws  of  1827,  257,  §  2. 

S  80.  Such  commission  shall  be  issued,  upon  the  petition  of  Procecd- 
the  party  desirous  that  such  testimony  should  be  taken.  oiEiS 

5  81.  The  petition  must  name  the  person  or  persons  to  **>• 
whom  the  commission  is  prayed  to  be  directed;  and  such 
notice  of  the  application  shall  be  given  to  the  adverse  party, 
as  the  chancellor  shall,  by  a  general  rule  of  court,  direct. 

J  82.  The  person  or  persons  so  commissioned,  shall  have  *£2£JL-of 
fall  authority  to  administer  all  necessary  oaths  or  affirmations,  eionen. 
to  all  witnesses  examined  under  the  commission. 

J  83.  The  respective  parties  and  their  counsel,  may  be  ^S?01' 
present  at  the  examination  of  any  witness,  produced  before  amine<C&c. 
a  vice-chancellor  or  an  examiner,  or  under  a  commission ; 
and  every  such  witness  may  be  examined,  cross-examined,  and 
re-examined  orally. 

Laws  of  1823,  215,  §  15. 

S  84.  Whenever  it  shall  appear  to  a  vice-chancellor,  that  it  J^c^ 
is  expedient  that  the  witnesses  in  any  cause  authorised  to  be  <*«k*iiot. 
heard  by  him,  should  be  examined  in  the  presence  of  such 
vice-chancellor,  he  shall  order  such  examination  to  be  had 
accordingly,  either  at  a  stated  or  special  term. 

5  85.  "Whenever  it  shall  appear  to  the  chancellor,  that  it  %££$£ 
is  expedient  that  the  witness  in  any  cause  not  authorised  to  i°r. 
be  heard  by  a  vice-chancellor,  shall  be  examined  by  a  vice- 
chancellor,  the  chancellor  shall  order  such  examination  to  be 
had  before  any  vice-chancellor  to  be  designated  by  him. 

§  86.  Whenever  any  order  for  the  examination  of  witnesses  Jjftjjj* 
shall  have  been  made,  as  provided  in  the  two  last  sections,  no  examined. 
witness  shall  be  examined  by  either  party,  before  an  examiner, 
or  upon  a  commission,  without  the  special  direction  of  the 
chancellor  or  vice-chancellor  making  such  original  order. 

5  87.  The  chancellor  shall  prescribe  rules  for  the  examina-  jj^8*1^ 
tkm  of  witnesses,  so  that  an  order  may  be  entered  by  either  prescribed. 
party,  requiring  the  adverse  party  to  proceed  and  finish  such 
examination,  within  such  time  as  the  chancellor  shall,  by 
general  rules,  direct,  and  precluding  any  further  or  other 
examination  of  witnesses,  after  the  expiration  of  such  time, 
without  the  special  order  of  the  chancellor,  or  of  the  vice- 
chancellor  authorised  to  hear  the  cause. 
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B^wto be  S  88.  The  chancellor  may,  from  time  to  time,  make  such 
prescribed,  rules  as  he  shall  think  proper,  concerning  the  examination  of 
witnesses,  before  examiners  or  commissioners  within  this  state, 
and  concerning  the  use  of  written  interrogatories  for  the 
examination  of  witnesses  residing  out  of  this  state. 
howiSkau  $  89.  The  testimony  of  all  witnesses  shall  be  reduced  to 
writing;  and  when  taken  before  a  commissioner  or  examiner, 
shall  be  signed  by  the  witnesses  and  filed  in  the  office  of  the 
clerk  of  the  court,  or  register,  or  assistant  register,  in  which 
the  bill  and  other  proceedings  in  the  cause  shall  have  been 
flled. 

Laws  of  1823,  214,  §  13. 

S^£%        S  M.  Subpoenas  to  hear  judgment,  shall  not  be  necessary ; 
hewing,      but  all  causes  shall  be  brought  to  hearing,  under  such  rules 
as  the  chancellor  shall  from  time  to  time,  prescribe. 

1  R.  L.,  491,  §  13. 

5£SEd?f  S  91.  After  the  expiration  of  thirty  days  from  the  time  a 
"■fc^jf  final  decree  shall  have  been  entered  in  the  minutes  of  the 
tigntf™  court,  if  no  appeal  shall  have  been  entered  therefrom,  and  if 
no  petition  for  a  rehearing  shall  have  been  presented,  upon 
being  required  by  either  party,  the  register,  assistant  register 
or  clerk,  by  whom  such  final  decree  shall  have  been  entered, 
shall  attach  together  the  bill,  pleadings  and  such  other  papers 
filed  in  the  cause,  as  the  chancellor  shall  from  time  to  time  by 
general  rules  direct,  together  with  the  taxed  bill  of  costs 
therein,  and  shall  annex  thereto,  a  fair,  engrossed  copy  of  the 
decretal  order  of  the  chancellor  or  vice-chancellor,  signed  by 
the  chancellor,  or  by  the  vice-chancellor  rendering  such  de- 
cree, and  countersigned  by  the  register,  assistant  register  or 
clerk,  who  entered  the  same,  together  with  a  brief  statement 
or  abstract  to  be  prepared  in  such  form  as  the  chancellor  shall 
direct,  and  in  no  case  to  exceed  five  folios  of  the  proceedings 
from  time  to  time  had  in  the  cause. 

1  R.  L.,  491,  §  C ;  Laws  of  1830,  di.  320,  §  32. 

mere  Med,  ^  92.  The  papers  and  proceedings  so  attached,  annexed  and 
signed,  shall  then  be  filed  by  the  register,  assistant  register  or 
clerk,  and  shall  remain  of  record  in  his  office;  and  such  filing 
shall  be  deemed  an  enrolment  of  the  decree  and  proceedings, 
with  the  like  effect  as  was  formerly  given  to  enrolled  decrees. 
!?e« to*  §  93-  The  register  and  assistant  register,  or  clerk,  shall 
docketed,  make  and  preserve  an.  alphabetical  docket,  in  which  shall  be 
entered,  upon  the  request  of  any  party  thereto,  all  final 
decrees  so  filed  and  enrolled,  directing  the  payment  of  any 
debt,  damages,  costs  or  other  sum  of  money. 

3  Ed.,  310. 

£S?ket!8  of     S  9*-  Upon  such  request  being  made,  and  on  the  party 

howcn!      paying  the  fees  allowed  for  docketing  such  decree,  and  for 

[i8»i     making  and  sending  transcripts  of  such  docket,  as  herein 

after  directed,  the  register,  assistant  register  or  clerk,  shall 

enter  in  such  docket  a  statement  of  such  decree,  containing, 
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1.  The  names  at  length  of  all  the  parties  to  such  decree,    AKt  * 
designating  particularly  those  against  whom  it  is  rendered, 

the  county  of  which  they  are  respectively  residents,  if  they 
are  residents  of  this  state,  and  if  not,  the  state,  or  country  in 
which  they  reside,  and  their  title,  trade  or  profession,  if  any 
such  be  stated  in  the  bill  or  petition  on  which  the  decree  is 
founded: 

2.  The  amount  of  the  debt,  damages,  costs  or  other  sum  of 
money  directed  to  be  paid  by  such  decree: 

3.  The  hour  and  day  of  entering  such  docket: 

And  such  statement  shall  be  repeated  under  the  name  of. 
each  person  against  whom  the  decree  was  rendered,  in  the 
alphabetical  order  of  their  names  respectively. 

g  95.  The  register,  assistant  register  or  clerk,  entering  toSSfS 
such  docket,  shall  immediately  transmit  a  certified  transcript  f**^ 
thereof,  to  each  of  the  clerks  of  the  supreme  court;  and  the 
said  clerks,  on  the  receipt  thereof,  shall  immediately  enter 
such  transcripts,  with  their  dockets  of  judgments  in  the 
supreme  court,  in  the  same  manner  as  the  transcripts  of  such 
judgments,  except  that  they  shall  designate  in  the  margin  of 
such  entry,  that  the  same  is  made  of  a  decree  in  the  court 
of  chancery. 

Laws  of  1830,  ch.  320,  §  33,  34. 

§  96.  Every  final  decree,  which  shall  hereafter  be  made  in  gjgj*1"* 
the  court  of  chancery,  directing  the  payment  of  any  debt,  Sees,  to 
damages,  costs  or  sum  of  money,  shall  bind  and  be  a  charge  JiSftef*1 
upon  the  lands,  tenements,  real  estate  and  chattels  real,  of 
every  person  against  whom  such  decree  shall  be  rendered, 
which  such  person  may  have  at  the  time  of  the  docketing  of 
such  final  decree  by  the  register,  assistant  register  or  clerk, 
as  herein  before  directed,  or  which  such  person  shall  acquire 
at  any  time  thereafter. 

See  Lews  of  1840,  ch.  386 ;  poet,  vol.  4,  p.  684;  3  Ed,  310. 

5  97.  Every  such  final  decree  shall  cease  to  be  a  lien,  or  to  3J£et0 
bind  any  such  property,  against  purchasers  in  good  faith,  and  J£j*j£n 
against  incumbrances  subsequent  to  such  decree,  by  mort-  <*L«. 
gage,  judgment,  decree  or  otherwise,  from  and  after  ten  years 
fiom  the  time  of  filing  such  decree. 

g  98.  Upon  producing  and  filing  with  the  register,  assistant  JjfSSS 
register  or  clerk,  with  whom  any  decree  may  have  been  dock-  by  party. 
eted,  a  written  acknowledgment  by  the  party  in  whose  favor 
such  decree  was  rendered,  that  he  has  been  fully  paid  and 
satisfied  the  amount  of  all  monies  directed  to  be  paid  by  such 
decree,  certified  by  some  vice-chancellor  or  master  in  chan- 
cery, to  have  been  duly  acknowledged  before  him  by  the 
party  signing  the  same,  and  that  such  party  was  known  or 
made  known  to  him  by  competent  proof,  the  register,  assist- 
ant register  or  clerk,  shall  enter  in  the  docket  of  such  decree, 
a  satisfaction  and  discharge  thereof;  and  such  decree  shall     cissi 
thereupon  be  discharged,  and  be  of  no  force  or  validity. 
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g  99.  The  court  shall  have  power  to  order  the  docket  of  a 
decree  to  be  discharged,  upon  a  hearing  of  the  parties,  and 
uporf  satisfactory  evidence  that  such  decree  has  been  fully 
paid  and  satisfied. 

g  100.  Upon  any  decree  being  so  discharged,  and  upon  any 
decree  being  wholly  reversed  or  vacated,  the  register,  assis- 
tant register,  or  clerk,  with  whom  the  same  may  have  been 
filed,  shall  immediately  transmit  to  the  clerks  of  the  supreme 
court,  a  certificate  of  such  fact,  who  shall  thereupon  enter  in 
the  transcript  of  the  docket  of  such  decree,  the  fact  that  the 
same  is  discharged,  reversed  or  vacated. 

g  101.  When  it  shall  appear  to  the  chancellor,  to  a  vice- 
chancellor,  or  to  any  master  authorised  to  tax  costs  in  the 
court  of  chancery,  that  the  depositions  of  any  witnesses  have 
been  unnecessarily  prolix,  or  that  such  depositions  were 
unnecessary  in  the  cause,  the  charges  therefor  shall  be  disal- 
lowed in  the  taxation  of  costs,  either  as  against  the  adverse 
party,  or  as  between  solicitor  and  client.  And  the  chancellor, 
or  vice-chancellor  may,  at  the  hearing  of  any  cause,  order 
that  no  allowance  shall  be  made  to  a  solicitor  for  any  such 
depositions,  or  for  any  other  proceeding  which  shall  appear  to 
have  been  unnecessary,  or  for  any  pleading  which  shall  appear 
to  have  been  unnecessarily  prolix. 

g  102.  Such  of  the  minutes  of  the  court  as  the  chancellor 
shall  direct,  shall  be  fairly  transcribed  into  boobs  to  be  pro- 
vided for  that  purpose,  in  such  manner  and  under  such  regu- 
lations as  he  shall  prescribe. 

Session  Laws,  1813,  95. 

g  103.  Such  transcripts,  after  they  shall  have  been  duly 
compared  with  the  original,  and  approved  by  the  chancellor, 
shall  have  the  like  effect  as  the  original* minutes  of  the  court 

g  104.  The  court  may  enforce  performance  of  any  decree, 
or  obedience  thereto,  by  execution  against  the  body  of  the 
party  against  whom  such  decree  shall  have  been  made ;  or  by 
execution  against  the  goods  and  chattels,  and  in  default 
thereof,  the  lands  and  tenements  of  such  party.  But  no  pro- 
cess shall  be  issued  on  any  final  decree,  until  the  same  shall 
have  been  enrolled,  as  herein  before  provided. 

4Pai.,  67;  2  S.  S.  0.,  650. 

g  105.  Until  an  actual  levy,  no  goods  or  chattels  shall  he 
bound  by  such  execution,  as  against  a  purchaser,  without 
notice. 

1  R.  L.,  487,  §  4. 

g  106.  Whenever  a  bill  shall  be  filed  in  any  court  of  equity, 
for  relief,  for  the  benefit  of  the  creditors  generally  of  any 
person  or  of  any  estate,  or  for  the  benefit  of  any  other  persons 
than  the  complainants,  who  will  come  in  and  contribute  to 
the  expense  of  such  suit,  every  order  which  may  be  made 
thereon,  requiring  such  creditors  or  other  persons  to  exhibit 
their  demands,  shall,  in  all  cases,  be  published  once  in  each 
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ART  S. 

week,  for  at  least  three  weeks,  and  as  much  longer  as  the     lt^ 
court  may  direct,  in  the  state  paper,  and  in  a  newspaper 
printed  in  the  county  where  such  demands  are  required  to  be 
exhibited.   - 

6  J.  0.  R.,  297. 

§  107.  When  the  cause  of  action  shall  survive,  no  suit  in  AfbJJJJj^t 
chancery  shall  abate  by  the  death  of  one  or  more  of  the  com-  °  canBe* 
plainants  or  defendants ;  but  upon  satisfactory  suggestion  to 
the  court  of  such  death,  the  suit  shall  proceed  in  favor  of,  or 
against  the  surviving  parties. 

1  B.  I*,  488,  §  1 ;  2  Pai.,  213,  3G0;  22  How.  P.  R.,  182 ;  21  How.  P.  R., 
362;  7  How.  P.  R.,  270  j  10  Ab.,  382.     . 

8 108.  When  one  or  more  of  the  complainants  or  defend-  n>. 
ants  shall  die,  and  the  cause  of  action  shall  not  survive,  the 
suit  shall  abate  only  as  to  the  person  or  persons  so  dying ; 
.and  the  surviving  parties  may  proceed  without  reviving  the 
suit. 

10  Pai.,  135;  6  Pal,  309;  2  Pal,  213;  1  Xb,  134 

8  109.  No  bill  of  revivor  shall  be  necessary  to  revive  a  suit  certain 
against  the  representatives  of  a  deceased  defendant ;  but  the  "rt^d?" 
court  may,  by  order,  direct  the  same  to  stand  revived,  upon 
the  petition  of  the  complainant. 

3  Pal,  654 ;  16  How.  P.  R.,  378 ;  9  How.  P.  R.,  332. 

J  110.  A  copy  of  such  order  shall  be  served  upon  the  repre-  service  of 
sentatives  against  whom  the  revival  is  ordered ;  who  shall  be  order'  Aa 
allowed  eighty  days  after  such  service,  to  appear  and  answer, 
or  disclaim. 

S  111.  If  they  shall  not,  within  that  time,  appear  and  pwceed- 
answer  or  disclaim,  the  court,  upon  due  proof  of  the  service  deO*ta 
of  such  order,  may  cause  their  appearance  to  be  entered ;  2£earln* 
and  in  such  case,  the  answer  of  the  deceased  party  shall  be 
deemed  the  answer  of  such  representatives. 

5  112.  In  such  case,  if  no  answer  shall  have  been  filed  by  n>. 
the  deceased  party,  the  court  may,  in  its  discretion,  order  the 
bill  to  be  taken  as  confessed  against  such  representatives,  or 
compel  them  to  answer  by  attachment  or  otherwise. 

g  113.  If  the  deceased  party  shall  liave   answered,  and  Proceed- 
the  complainant  shall  deem  it  necessary  to  obtain  a  further  {SSier*11 
answer  from  his  representatives,  the  petition  for  revival  shall  J^qnirod. 
state  the  matters  as  to  which  such  further  answer  is  required, 
and  a  copy  of  such  petition  shall  be  annexed  to  a  copy  of  the 
<nder  to  be  served  on  such  representatives. 

5 114.  In  such  case,  if  the  representatives  shall  not  appear  it>. 
and  put  in  such  further  answer,  or  disclaim,  within  eighty 
days  after  the  service  of  the  petition  and  order,  the  court, 
upon  due  proof  of  such  service,  may  order  the  petition  to  be 
taken  as  confessed,  or  compel  such  further  answer  by  attach- 
ment or  otherwise. 

$  115.  When  a  complainant  shall  die,  and  the  cause  of  Revival  or 
action  shall  not  survive,  his  representatives  may,  on  affidavit  nit?!* 
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of  such  death,  and  on  motion  in  open  court,  be  made  com- 
plainants in  the  rait,  and  be  permitted,  if  necessary,  to  amend 
the  bill. 

1R.L,  489,  §  9;  9  Pal,  394 ;  2  PaL,  476. 

§  116.  The  defendant  shall  be  compelled  to  answer  such 
amended  bill,  and  the  causes  shall  proceed  to  issue  and  a 
hearing,  as  in  ordinary  cases. 

1R.L,  489,  §  7. 

§  117.  When  the  representatives  shall  not  cause  themselves 
to  be  made  complainants  within  eighty  days  after  the  death 
of  a  deceased  complainant,  the  surviving  complainant  may 
proceed  to  make  them  defendants  in  the  suit,  as  in  cases 
where  the  representatives  of  a  deceased  defendant  are  made 
parties. 

3  Pal,  €57. 

§  118.  If  there  be  no  surviving  complainant,  or  he  shall, 
neglect  or  refuse  to  proceed  against  the  representatives  of  the 
deceased  complainant  as  defendants,  the  court,  upon  the  peti- 
tion of  the  original  defendant,  may  order  such  representatives 
to  show  cause,  at  a  certain  day  to  be  named  in  such  oftdor, 
why  the  suit  should  not  stand  revived  in  their  names,  or  the 
bill  be  dismissed,  as  far  as  the  interests  of  such  representatives 
are  concerned. 

2  B.,  375;  7  PaL,  289 ;  6  Pai.,  399;  4  Pal,  414. 

§  119.  If  no  such  cause  be  then  shown,  the  court,  upon  proof 
of  the  reasonable  service  of  a  copy  of  the  order  upon  such 
representatives,  may  order  the  revival  of  the  suit  in  their 
names,  or  the  dismissal  of  the  bill,  with  costs,  or  otherwise. 

2  £.,  375;  6  PaL,  309 ;  7  How.  P.  R,  270. 

§  120.  If  a  defendant  shall  die,  and  the  cause  of  action 
shall  not  survive,  and  the  complainant  shall  neglect  or  refuse 
to  procure  an  order  for  the  revival  of  the  suit,  the  court  may 
order  it  to  stand  revived,  upon  the  petition  of  a  surviving 
defendant,  against  the  representatives  of  the  deceased  party 

§  121.  In  such  case,  the  surviving  defendant  may  proceed 
against  such  representatives,  in  the  same  manner  as  a  com- 
plainant, to  compel  them  to  appear,  abide  the  answer  of  the 
deceased  party,  or  answer,  if  an  answer  be  required,  or  to  have 
the  bill  or  his  petition  taken  as  confessed  against  them ;  and 
the  court  may,  in  its  discretion,  stay  the  suit  as  against  him, 
until  such  proceedings  shall  have  been  had. 

See  Laws  of  1845,  ch.  231 ;  1840,  ch.  386  ;  1830,  ch.  76,  oh.  320,  §  32, 
33,  34.   Post,  vol.  4,  p.  553,  684. 

ARTICLE  FOURTH. 

OF    PROCEEDINGS    AGAINST    ABSENT,    CONCEALED,    AND    NON-RESIDENT 

DEFENDANTS. 

S»o.  122.  In  what  cases,  Ac.  order  to  be  made  that  defendant  appear. 

123.  Time  within  which  appearance  shall  be  required. 

124.  Order  how  published;  when  publication  unnecessary. 
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fin.  125.  Time  for  appearance  may  be  extended.  AMt  * 

126.  Consequence  of  default  in  appearing;  reference  to  master. 

127.  Duty  of  master;  proof  of  facts  in  cause. 

12&  Oases  in  which  complainant  must  be  examined. 

129.  Master  to  report  proceedings  thereon. 

130.  Performance  of  decree  how  enforced. 

131.  Property  not  to  be  delivered  until  security  be  given. 

132.  Decree  may  be  satisfied,  upon  security  being  given. 

133  1 134.  Terms  on  which,  and  when,  defendant  may  answer  bill. 

135.  When  decree  to  be  confirmed. 

136.  Decree  in  suits  against  mortgagors.  (186] 

137.  When  they  may  appear;  proceedings  thereon. 

138.  Sales  not  affected  by  appearance  or  defendant,  Ac. 

5  122.  After  the  filing  of  a  bill,  the  court  shall  make  an  catesm 
order  for  the  appearance  of  a  defendant  at  a  future  day  therein  aranS*' 
to  be  specified,  as  herein  after  directed,  in  the  following  SS^01* 
cases: 

i.  When  the  defendant  resides  out  of  this  state,  upon  proof 
by  affidavit  of  that  fact : 

*.  When  the  defendant  is  a  resident  of  this  state,  upon  proof 
by  affidavit,  that  process  for  his  appearance  has  been  duly 
issued,  and  that  the  same  could  not  be  served,  by  reason  of 
his  absence  from,  or  concealment  within,  the  state,  or  by 
reason  of  his  continued  absence  from  the  place  of  his  residence. 

3.  When  the  last  known  place  of  residence  was  within  this 
state,  but  his  residence  at  the  time  cannot  on  due  inquiry  be 
ascertained  by  the  complainant  or  his  solicitor. 

§  123.  The  order  shall  require  the  defendant  to  appear  and  Time  for 

answer  the  bill,  as  follows  :  appearance 

i.  If  he  be  a  resident  of  the  state,  within  two  months  from 
its  date : 

s.  If  his  last  known  place  of  residence  was  in  this  state, 
but  his  present  place  of  residence  cannot  on  due  inquiry  be 
ascertained  or  if  he  be  a  resident  of  some  other  of  the  United 
States  or  of  one  of  the  territories  thereof  or  of  either  of  the 
British  provinces  in  North  America  or  the  Republic  of  Texas 
within  three  months  from  its  date : 

3.  If  he  be  a  resident  of  any  other  state  or  country  not 
before  mentioned,  within  six  months  from  its  date. 

1  B.  L.,  489,  §  9;  1842,  ch.  277. 

5  124.  Within  twenty  days  from  the  date  of  such  order  a  order  how 
notice  thereof  shall  be  inserted  in  the  state  paper,  and  in  such  PubU8hfid- 
other  public  newspaper  printed  in  this  state  as  the  court  shall 
direct,  such  publication  shall  be  continued  in  each  of  such 
papers  once  at  least  in  each  week  for  three  weeks  in  succes- 
sion, which  notice  shall  be  substantially, in  the  following  form: 
44  Before  the  chancellor  "  or  "  Before  the  vice-chancellor  of  the 
circuit"  as  the  case  may  be,  "A  B  vs.  0  D  and 
others."    "Bill  for  foreclosure  of  mortgage"  or  "Bill  for 

partition  of  lands"  or  as  the  case  may  be,  "E  P  of 

complainant's  solicitor." 


H— 25 
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"  G.  H.  one  of  the  defendants  in  this  cause  whose  place  of 

residence  is  in ,  or  whose  place  of  residence  is  unknown, 

is  required  to  appear  in  this  cause  by  the day  of  

next,  or  the  bill  filed  therein  will  be  taken  as  confessed  by 
him." 

But  such  publication  shall  not  be  necessary,  provided  a 
copy  of  such  order  shall  have  been  served  on  such  defendant 
personally  at  least  twenty  days  before  the  time  prescribed  for 
the  appearance  of  such  defendant 

Laws  of  1842,  ch.  211 ;  port>  yoL  4,  p.  533;  1  Ed^  82. 

§  125.  The  chancellor  may,  if  necessary,  by  further  order 
extend  the  time  for  the  appearance  of  such  defendant ;  and 
in  that  case,  shall  direct  the  publication  of  such  further  order 
for  so  long  a  time  as  he  shall  fix. 

§  126.  If  the  defendant  shall  not  appear  within  the  time 
limited  in  the  order,  upon  due  proof  of  such  publication  as 
shall  have  been  required,  or  of  the  personal  service  of  such 
order  as  herein  provided,  the  complainant's  bill  shall  be  taken 
as*  confessed,  and  the  court  shall  direct  a  reference  to  a  master, 
to  take  proof  of  the  facts  and  circumstances  stated  in  such 
bill. 

6  Pal,  119. 

§  127.  The  master  to  whom  such  reference  is  made,  shall 
take  such  proofs  as  may  be  offered.  The  bill  shall  not  be 
considered  as  evidence  of  any  fact  stated  therein ;  but  when 
so  directed  by  the  chancellor,  the  master  may  receive  the 
testimony  of  the  complainant  as  evidence. 

1  Pai.,  648;  3  How.  P.  B.,  159. 

§  128.  Whenever  a  bill  shall  be  filed  in  the  court  of  chan- 
cery, for  the  payment  or  satisfaction  of  any  sum  of  money, 
the  court  may  direct  the  complainant  or  his  agent  to  be 
examined  by  the  master,  or  may  order  such  other  proof  to  be 
taken  by  the  master  as  under  the  circumstances  of  the  case, 
it  shall  deem  necessary,  as  to  any  payments  that  may  have 
been  made  to  such  complainant,  or  to  any  person  for  his  use 
on  account  of  the  demand  mentioned  in  the  bill,  and  which 
ought  to  be  credited  on  such  demand. 

Laws  of  1839,  oh.  74;  6  Pai.,  1*79;  1  Pal,  648. 

§  129.  The  master  shall  report  the  proofe  and  examinations 
had  before  him;  and  on  the  coming  in  thereof,  the  chancellor 
shall  make  such  order  thereupon,  as  shall  be  just. 

a  Ch.,  425. 

g  130.  Process  shall  then  issue  to  compel  the  performance 
of  such  decree,  either  by  sequestration  of  the  real  and  per- 
sonal estate,  of  the  defendant,  or  such  part  thereof  as  shall 
be  deemed  sufficient;  or  where  any  specific  estate  or  effects 
are  demanded  by  the  bill,  by  causing  possession  of  the  pro- 
perty so  demanded,  to  be  delivered  to  the  complainant 

1  E.  L.,  489,  g  X 
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g  131.  Possession,  in  the  case  last  mentioned,  shall  not  be  g^J 4 
delivered  until  the  complainant  shall  have  given  such  secu-  gj««* 


rity,  and  in  such  sum  as  the  court  shall  direct,  to  abide  the  case. 
order  of  the  court  touching  the  restitution  of  the  estate  or 
effects  delivered,  in  case  the  defendant  shall  appear  and  be 
admitted  to  defend  the  suit* 

S  132.  Upon  the  like  security  being  given,  the  court,  when  n>- 
a  sequestration  shall  have  issued,  may  order  the  decree  to  be 
satisfied  out  of  the  estate  and  effects  sequestered;  but  if  such 
security  shall  not  be  given,  the  estate  and  effects  sequestered 
shall  remain  under  the  direction  of  the  court,  to  abide  its 
further  order. 

5  133.  If  the  defendant  against  whom  such  decree  shall  JJjgjJ* 
have  been  made,  or  his  representatives,  shall  afterwards  mj£«ww«r 
appear  and  petition  to  be  heard,  the  party  so  petitioning, 
upon  paying,  or  securing,  to  be  paid,  such  costs  as  the  court 
shall  adjudge,  shall  be  admitted  to  answer  the  complainant's 
bill;  and  the  suit  shall  then  proceed,  in  like  manner  as  if 
such  defendant  bad  appeared  in  due  season,  and  no  decree 
had  been  made. 

5  134.   The  defendant,  or  his  representatives,  must  so  Time  when. 
appear  within  one  year  after  notice  in  writing  of  the  decree 
shall  have  been  given  to  him  or  them;  and  within  seven  years 
after  the  making  of  the  decree,  when  such  notice  shall  not  be 
given. 

§  135.  If  the  defendant  or  his  representatives  shall  not  so  JJyjflJ 
appear  before  the  expiration  of  one  year  after  such  notice  SSSime* 
shall  have  been  given,  and  if  not  given,  of  seven  years  after 
the  making  of  the  decree,  the  court  shall  then,  by  order, 
confirm  the  decree  against  the  defendant,  and  against  all 
persons  claiming  under  him  by  virtue  of  any  act  subsequent     n«a 
to  the  commencement  of  the  suit,  and  may  make  such  further 
order  in  the  premises  as  shall  be  just  and  reasonable. 

1  R.  L.,  489,  §  9. 

3  136.  If  the  bill  shall  have  been  filed  to  procure  the  fore-  Decree 
closure  or  satisfaction  of  a  mortgage,  the  court,  instead  of  m?r«£ 
proceeding  to  a  sequestration  in  the  manner  herein  before  |0lfc 
directed,  may  decree  a  sale  of  the  mortgaged  premises,  or  of 
such  part  thereof  as  may  be  necessary  to  discharge  the  mort- 
gage, and  the  costs  of  suit,  as  in  other  cases. 

1B.L,  493,  §  21,  12  ft  23. 

§  137.  In  the  case  mentioned  in  the  last  preceding  section,  when  to 
if  the  defendant,  at  any. time  before  the  sale  of  the  morfc- lppw,u 
gaged  premises,  shall  appear  and  pay  to  the  complainant 
such  costs  as  the  court  shall  award,  the  court  shall  stay  the 
sale;  and  the  same  proceedings  shall  be  thereafter  had,,  as  if 
the  defendant  had  been  served  with  process,  and  had  regu- 
larly appeared. 

1  R.  L.,  493,  §  21,  12  ft  23;  8  Pel,  43. 
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S  138.  No  sale  and  conveyance  regularly  made  under  the 
preceding  provisions,  upon  a  bill  filed  for  the  foreclosure  or 
satisfaction  of  a  mortgage,  shall  be  affected  or  prejudiced  by 
the  appearance  of  the  defendant  within  the  one  year,  or  the 
seven  years  herein  before  specified,  nor  by  any  other  proceed- 
ing; but  such  defendant,  or  his  representatives,  may,  at  any 
time  within  seven  years  after  the  decree  ordering  such  sale, 
file  a  bill  against  the  complainant,  or  his  representatives,  to 
account  for  all  monies  received  by  them,  by  virtue  of  such 
decree,  over  and  above  the  amount  justly  due  on  the  mort- 
gage, and  costs  of  suit;  and  the  court  shall  proceed  upon 
such  bill,  according  to  the  equity  of  the  case. 

Sec  Laws  of  1842,  ch.  277;  1839,  ch.  74.     Post,  vol.  4,  p.  533. 
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ARTICLE  FIFTH. 

OF  THE  GRANTING  OF  INJUNCTIONS  TO  STAT  PROCEEDINGS  AT  LAW. 

8*0. 139.  Trials  in  personal  actions  not  to  be  stayed,  until  bond  be  given. 

140.  Pre-requisites  for  staying  proceedings  after  verdict,  in  personal  actions. 

141.  Pre-requisites  for  staying  proceedings  after  judgment 

142.  When  money  deposited  may  be  paid  to  plaintiff  at  law. 

143.  Proceedings  if  final  decision  be  in  his  favor. 

144.  Pre-requisites  for  staying  proceedings  after  verdict  in  ejectment,  4c. 

145.  Damages  of  staying  proceedings,  how  ascertained. 

146.  Bond  may  be  received  instead  of  deposit  of  monies. 

147.  In  certain  cases,  deposits  and  bonds  may  be  dispensed  with. 

148.  Sufficiency  of  sureties  in  bonds,  how  ascertained. 

149.  Bonds  herein  required,  where  and  when  to  be  filed. 

150.  Bonds,  when  to  be  delivered  to  obligee  for  prosecution. 

§  139.  No  injunction  shall  be  issued  to  stay  the  trial  of  any 
personal  action  at  issue  in  a  court  of  law,  until  the  party 
applying  therefor,  shall  execute  a  bond,  with  one  or  more 
sufficient  sureties,  to  the  plaintiff  in  such  action  at  law,  in 
such  sum  as  the  chancellor  or  master  allowing  the  injunction 
shall  direct,  conditioned  for  the  payment  to  the  said  plaintiff 
and  his  legal  representatives,  of  all  monies  which  may  be 
recovered  by  such  plaintiff  or  his  representatives,  or  the  col- 
lection of  which  may  be  stayed  by  such  injunction,  in  such 
action  at  law,  for  debt  or  damages,  and  for  costs  therein;  and 
also  for  the  payment  of  such  costs  as  may  be  awarded  to 
them  in  the  court  of  chancery,  in  the  suit  in  which  such 
injunction  shall  issue. 

2  Ed.,  112. 

S  140.  No  injunction  shall  be  issued  to  stay  proceedings  at 
law  in  any  personal  action,  after  verdict,  and  before  judgment 
thereupon,  unless  a  sum  of  money,  equal  to  the  amount  for 
which  the  verdict  was  given,  and  the  costs  of  suit,  shall  be 
first  deposited  with  the  court  of  chancery,  by  the  party  apply- 
ing for  such  injunction,  or  a  bond  for  the  payment  thereof, 
shall  be  given  as  herein  after  directed. 

g  141.  No  injunction  shall  issue  to  stay  proceedings  at  law, 
in  any  personal  action,  after  judgment,  unless, 
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i.  A  sum  of  money  equal  to  the  full  amount  of  such  judg-    ART*  * 
ment,  including  costs,  shall  be  first  deposited  by  the  party 
applying  for  such  injunction,  or  a  bond  in  lieu  thereof,  be 
given,  as  herein  after  directed :  and, 

2.  Unless  such  party,  in  addition  to  such  deposit,  shall  also 
execute  a  bond,  with  one  or  more  sufficient  sureties,  to  the 
plaintiff  in  the  said  judgment,  in  such  sum  as  the  chancellor 
or  officer  allowing  the  injunction  shall'  direct,  conditioned  for 
the  payment  to  the  said  plaintiff  and  his  legal  representatives, 
of  all  such  damages  and  costs  as  may  be  awarded  to  them  by 
the  court,  at  the  final  hearing  of  the  cause. 

1  B.  CIl,  171;  5  PaL,  284;  2  PaL,  394;  2  8.S.  C,  691;  2  Ed.,  572. 

S 142.  If  after  a  verdict  or  judgment  at  law,  any  monies  Mow.d«- 
shall  be  deposited  in  the  court  of  chancery,  pursuant  to  either  KVd10** 
of  the  two  last  sections,  the  same  may  be  paid,  on  the  order  OTer> 
of  the  court,  to  the  plaintiff  in  such  action  at  law,  upon  his 
executing  a  bond  to  the  people  of  this  state,  in  a  penalty 
double  the  amount  so  deposited,  with  such  sureties  as  the 
court  shall  approve,  conditioned  that  such  plaintiff  will  pay 
to  the  register  or  assistant  register,  as  the  case  may  be,  the 
monies  which  he  shall  so  receive  and  the  interest  thereon,  or 
any  part  thereof,  according  to  any  order  or  decree  of  the  court 
of  chancery,  that  may  be  made  in  relation  to  the  same. 

8  PaL,  30;  6  PaL,  296. 

5  143.  Whenever  the  monies  so  deposited  shall  be  paid  to  f"""**; 
the  plaintiff  in  the  action  at  law,  if  the  final  decision  of  the  "*** 
cause  in  chancery  be  against  the  party  obtaining  the  injunc- 
tion, the  chancellor  may  order  any  bond  that  may  have  been 
given  by  such  plaintiff,  to  be  cancelled,  and  shall  continue 
the  injunction  to  stay  the  collection  of  the  judgment  at  law, 
or  shall  compel  the  plaintiff  therein  to  cause  such  judgment 
to  be  satisfied  and  discharged  of  record. 

6  PaL,  296. 

S  144.  No  injunction  shall  issue  to  stay  proceedings  at  law,  ***%£ 
in  any  action,  for  the  recovery  of  lands  or  of  the  possession  fngs  after 
thereof,  after  verdict,  unless  the  party  applying  therefor,  shall  3S£££L. 
execute  a  bond,  with  one  or  more  sureties,  to  the  plaintiff  in 
such  action  at  law,  in  such  sum  as  the  chancellor  or  officer 
allowing  the  injunction  shall  direct,  conditioned  for  the  pay- 
ment to  the  plaintiff  in  such  action,  and  his  legal  representa-     uw 
tives,  of  all  such  damages  and  costs,  as  may  be  awarded  to 
them,  in  case  of  a  decision  against  the  party  obtaining  such 
injunction. 

2  PaL,  396. 

S  145.  The  damages  to  be  paid  upon  the  dissolution  of  such  Damage, 
injunction,  shall  be  ascertained  by  reference  to  a  master,  and  u^aST**" 
shall  include,  not  only  the  reasonable  rents  and  profits  of  the 
land  recovered  by  such  verdict,  but  all  waste  committed  there- 
on, after  the  granting  of  the  injunction. 
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§  146.  The  chancellor  shall  have  power  to  dispense  with 
any  deposit  of  monies  required  by  either  of  the  preceding 
sections,  and  in  lieu  thereof,  to  direct  the  execution  of  a  bond 
with  sureties,  conditioned  to  pay  the  amount  so  required  to  be 
deposited,  whenever  ordered  by  the  court  of  chancery ;  or  if 
a  bond  is  already  required,  in  addition  to  such  deposit,  then 
to  direct  the  enlargement  of  the  penalty  and  condition  of  such 
bond,  as  may  be  requisite.  But  whenever  such  deposit  shall 
be  dispensed  with,  the  bond  so  substituted  or  enlarged, 
shall  be  executed  by  at  least  two  sufficient  sureties. 

§  147.  Whenever  an  injunction  shall  be  applied  for,  to  stay 
proceedings  at  law,  in  any  action  after  judgment  or  verdict, 
on  the  ground  that  such  judgment  or  verdict  was  obtained  by 
actual  fraud,  the  chancellor  shall  have  power  to  dispense  with 
the  deposit  of  any  monies,  or  the  execution  of  any  bond. 

6  Pal,  109. 

§  148.  The  sufficiency  of  the  sureties  in  any  bond,  executed 
under  the  provisions  of  this  Article,  shall  be  ascertained 
either, 

i.  By  the  certificate  of  any  master  in  chancery,  stating 
that  he  has  inquired  into  the  circumstances  of  such  sureties, 
and  is  satisfied  with  their  sufficiency :  or, 

2.  By  the  affidavit  of  each  surety,  stating  that  he  is  a  house 
holder  resident  within  this  state,  and  that  he  is  worth  a  sum 
equal  to  the  amount  in  which  the  bond  shall  have  been 
required,  over  and  above  all  debts  and  demands  against  him. 

Every  such  certificate  and  affidavit  shall  be  annexed  to,  oi 
endorsed  on  the  bond. 

§  149.  Whenever  a  bond  shall  be  required  to  be  executed, 
pursuant  to  the  provisions  of  this  Article,  prior  to  the  issuing 
of  an  injunction,  the  same  with  the  certificate  or  affidavit 
above  required,  shall  be  filed  with  the  register,  assistant  regis 
ter  or  clerk,  before  the  sealing  and  delivery  of  the  injunction. 

15  How.  P.  R,  327. 

§  160.  The  chancellor  shall  direct  the  delivery  of  any  bond 
executed  under  the  provisions  of  this  Article,  to  the  person 
entitled  to  the  -benefit  thereof,  for  prosecution,  whenever  the 
condition  of  such  bond  shall  be  broken,  or  the  circumstances 
of  the  case  shall  require  such  delivery* 

10  How.  P.  XL,  347. 


[191]  .ARTICLE  SIXTH. 

OF  THE  POWEBS  AND    PROCEEDINGS  OF    THE   COUBT,   UPON    BUM    FOB 
THE  FOBECLOSUBB  OB  SATISFACTION  OF  MOBTGAGE8. 

Sbo.  151.  Upon  euch  bills,  court  may  decree  sale  of  premises. 

152.  May  decree  payment  of  balance  due  after  sale. 

153.  Suits*  at  law  prohibited,  after  filing  bill 

154.  Payment  of  balance  by  surety  of  mortgagee,  may  be  decreed. 

155.  Proceedings  at  law  to  be  stated  in  bill. 

156.  In  certain  case;  execution  at  law  must  have  been  returned. 

157.  Sales  of  mortgaged  premises,  when  and  by  whom  to  be  made. 
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8ial58.  Deeds  thereon;  their  effect  ***  c 

159.  Proceeds  of  sales,  how  appliet 

160.  Surplus,  when  to  be  invested 

161.  Defendant  may  dismiss  bill,  on  paying  portions,  Ac,  due. 

162.  Proceedings  if  payment  made  after  decree  for  sale. 

163.  Proceedings  if  no  payment  made ;  when  part  of  premises  to  be  sold. 

164.  Proceedings  to  collect  subsequent  instalments. 

165.  In  what  cases  the  whole  of  mortgaged  premises  to  be  sold. 

166.  Proceeds  of  sales,  in  such  cases,  how  applied. 

S  151.  Whenever  a  bill  shall  be  filed  for  the  foreclosure  or  saiesoi 
satisfaction  of  a  mortgage,  the  court  shall  have  power  to  E^bi6* 
decree  a  sale  of  the  mortgaged  premises,  or  such  part  thereof  *«*•*- 
as  may  be  sufficient  to  discharge  the  amount  due  on  the 
mortgage,  and  the  costs  of  suit. 

1R.L,  490,  §  11,  and  493,  §  21 ;  9  N.  Y.,  502 ;  6  N.  Y.,  82 ;  23  B.,  125 ; 
21  B.,  225;  11  B.t  152;  4  S.  8.  C,  468;  3  S.  8.  C,  118;  1  Ed.,  448; 
1  Ab.,  382;  16  How.  P.  B.,  59 ;  15  How.  P.  R.,  434;  14  How.  P.  R., 
32 ;  8  How.  P.  R,  66. 

5 152.  When  a  bill  shall  be  filed  for  the  satisfaction  of  a  Fajmentoi 
mortgage,  the  court  shall  not  only  have  power,  to  decree  and  after  sai?* 
compel   the  delivery  of  the  possession  of  the   mortgaged  Swwd. 
premises  to  the  purchaser  thereof,  but  on  the  coming  in  of 
the  report  of  sale,  the  court  shall  also  have  power  to  decree 
and  direct  the  payment,  by  the  mortgagor,  of  any  balance  of 
the  mortgage  debt,  that  may  remain  unsatisfied  after  a  sale  » 

of  the  premises,  in  the  cases  in  which  such  balance  is  recover- 
able at  law;  and  for  that  purpose,  may  issue  the  necessary  how  com 
executions,  as  in  other  cases,  against  other  property  of  the  peUe** 
mortgagor,  or  against  his  person. 

3  B.f  536 ;  1  B.  Ch.,  187 ;  5  Cow.,  381 ;  4  Pai.,  207  ;  21  How.  P.  R.,  36; 
20  How.  P.  R.,  487 ;  12  Ab.f  288. 

5  153.  After  such  bill  shall  be  filed,  while  the  same  is  pend-  suiu  atiaw 
ing,  and  after  a  decree  rendered  thereon,  no  proceedings  pro 
whatever  shall  be  had  at  law,  for  the  recovery  of  the  debt 
secured  by  the  mortgage,  or  any  part  thereof;  unless  autho- 
rised by  the  court  of  chancery. 

*3  BM  536;  9  Pal,  295;  CL  Ch.  10;  42  B.,  381. 

§  154.  If  the  mortgage  debt  be  secured  by  the  obligation  paymeat>y 
or  other  evidence  of  debt  hereafter  executed,  of  any  other  "£&£*,  . 
person  besides  the  mortgagor,  the  complainant  may  make 
such  person  a  party  to  the  bill,  and  the  court  may  decree 
payment  of  the  balance  of  such  debt  remaining  unsatisfied, 
after  a  sale  of  the  mortgaged  premises,  as  well  against  such 
other  person  as  the  mortgagor,  and  may  enforce  such  decree 
as  in  other  cases. 

3  B.,  536;  1  B.  Ch.,  252;  9  PaL,  92;  2  S.  Ch.,  480;  15  Ab„  106. 

S  155.  Upon  filing  a  bill  for  the  foreclosure  or  satisfaction  Bmto  ttata 
of  a  mortgage,  the  complainant  shall  state  therein,  whether  KtSSJT1111** 
any  proceedings  have  beto  had  at  law,  for  the  recovery  of 
the  debt  secured  thereby,  or  any  part  thereof;  and  whether 
such  debt,  or  any  part  thereof,  has  been  collected. 

12  B.,  67 ;  9  Pai.,  396 ;  8  Pai.,  649 ;  4  £ai,  531. 
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'[JX*  S  1W.  If  it  appear  that  any  judgment  has  been  obtained 
when  ex*,  in  a  suit  at  law,  for  the  monies  demanded  by  such  bill,  or  any 
S%Sum&  part  thereof,  no  proceedings  shall  be  had  in  such  case,  unless 
to  an  execution  against  the  property  of  the  defendant  in  such 
judgment,  the  sheriff  shall  have  returned  that  the  said  execu- 
tion is  unsatisfied,  in  whole  or  in  part,  and  that  the  defendant 
has  no  property  whereof  to  satisfy  such  execution,  except  the 
mortgaged  premises. 

9  Pai.,  14S;  4  PaLt  551 ;  1  Pal.  648;  CL  Ch.,  10, 112. 

saiee,  by         $  157.  All  salds  of  mortgaged  premises,  under  the  decree 
wh«  to1**  °f  the  court  of  chancery,  shall  be  made  by  a  master  in  chan- 
nade.        ^y^  jn  the  county  where  the  premises  or  some  part  of  them 
are  situated,  unless  otherwise  directed  in  the  decree  of  sale. 

I  R.  L.,  490,  §  11 ;  8  How.  P.  R.,  1 17. 

Deedi  S  158*  Deeds  shall  thereupon  be  executed  by  such  master, 

thereon\  which  shall  vest  in  the  purchaser  the  same  estate,  (and  no 
other  or  greater,)  that  would  have  vested  in  the  mortgagee, 
Their  effect  if  the  equity  of  redemption  had  been  foreclosed ;  and  such 
deeds  shall  be  as  valid  as  if  the  same  were  executed  by  the 
mortgagor  and  mortgagee,  and  shall  be  an  entire  bar  against 
each  of  them,  and  against  all  parties  to  the  suit  in  which  the 
decree  for  such  sale  was  made,  and  against  their  heirs  respec- 
tively, and  all  claiming  under  such  heirs. 

17N.Y..288;  10N.Y.,  368:  9N.T.,5I6;  11  B.,  158;  12Ab.,475;  30 
N.  Y.,  447 :  47  B..  98 ;  42  B.,  365. 

Proceed*  g  159.  The  proceeds  of  every  sale  made  under  the  decree 
® *"*  of  a  court  of  chancery,  shall  be  applied  to  the  discharge  of 
the  debt  adjudged  by  such  court  to  be  due,  and  of  the  costs 
awarded  ;  and  if  tbere  .shall  be  any  surplus  it  shall  be  brought 
into  court  for  the  use  of  the  defendant,  or  of  the  person  who 
may  be  entitled  thereto,  subject  to  the  order  of  the  court. 

8B,620;  4  B.,  126. 

surplus,         §  160.  If  such  surplus,  or  any  part  thereof,  shall  remain  in 
invented,    the  said  court  for  the  term  of  three  months,  without  being 
applied  for,  the  chancellor  shall  direct  the  same  to  be  put  out 
at  interest,  under  the  direction  of  the  court,  for  the  benefit 
of  the  defendant,  his  representatives  or  assigns,  to  be  paid  to 
them  by  the  order  of  such  court, 
tobfdii?       S  16l«  Whenever  a  bill  shall  be  filed  for  the  satisfaction  or 
missed  on  foreclosure  of  any  mortgage,  upon  which  tbere  shall  be  due 
wmdue1,0'  any  interest,  or  any  portion  or  instalment  of  the  principal, 
*a  and  there  fchall  lie  other  portions  or  instalments  to  become 

due  subsequently,  the  bill  shall  be  dismissed,  upon  the  de- 
fendant's' bringing  into  court,  at  any  time  before  the  decree 
of  sale,  the  principal  and  interest  due,  with  costs. 

1  R.  L.,  490,  §  12;  2  N.  Y.,  300;  4  Ab..  279. 

JJJJJ**-        §  162.  If,  after  a  decree  for  sale  entered  against  a#  defend- 

•t»y,  in      ant  iu  such  case,  he  shall  bring  into  court  the  principal  and 

Ss£n      interest  due,  with  the  costs,  the  proceedings  in  the  suit  shall 

be  stayed ;  but  the  court  shall  enter  a  decree  of  foreclosure 

Digitized  by  VjOOQIC 


chap,  n.]  CHANCERY.  201 

and  sale,  to  be  enforced  by  a  further  order  of  the  court,  upon    ART-C 
a  subsequent  default  in  the  payment  of  any  portion  or  instal- 
ment of  the  principal,  or  of  any  interest  thereafter  to  grow 
due. 

S  163.  If  the  defendant  shall  not  bring  into  court  the     "93] 
amount  due,  with  costs,  or  if  for  any  other  cause,  a  decree  o7u«£K« 
shall  pass  for  the  complainant,  the  court  shall  direct  a  refer-  to6esold- 
ence  to  a  master,  to  ascertain  and  report  the  situation  of  the 
mortgaged  premises ;  and  if  it  shall  appear  that  the  same  can 
be  sold  in  parcels,  without  injury  to  the  interests  of  the  parties, 
the  decree  shall  direct  so  much  of  the  said  premises  to  be  sold, 
as  will  be  sufficient  to  pay  the  amount  then  due  on  such  mort- 
gage, with  costs ;  and  such  decree  shall  remain  as  security  for 
any  subsequent  default. 

1R.L,  490,  §  12;  5  Pai.,  41;  2  Pal,  302;  16  How.  P.  R.,  418. 

S  164.  If  in  the  case  mentioned  in  the  last  preceding  section,  p**^*6"11 
there  shall  be  any  default  subsequent  to  such  decree,  in  the  menu,  a*, 
payment  of  any  portion  or  instalment  of  the  principal,  or  of 
any  interest  due  upon  such  mortgage;  the  court  may,  on  the 
petition  of  the  complainant,  by  a  further  order  founded  upon 
such  first  decree,  direct  a  sale  of  so  much  of  the  mortgaged 
premises  to  be  made  under  the  said  decree,  as  will  be  sufficient 
to  satisfy  the  amount  so  due,  with  the  costs  of  such  petition 
and  the  subsequent  proceedings  thereon ;  and  the  same  pro- 
ceedings shall  be  had,  as  often  as  a  default  shall  happen. 

5  165.  If  in  any  of  the  foregoing  cases,  it  shall  appear  to  when 
the  court,  that  the  mortgaged   premises  are  so  situated,  premises  to 
that  the  sale  of  the  whole  will  be  most  beneficial  to  the  6e"old# 
parties,  the  decree  shall,  in  the  first  instance,  be  entered  for 
the  sale  of  the  whole  premises  accordingly. 

19  N.  T.,  443. 

$166.  In  such  case  the  proceeds  of  such  sale  shall  be  ^gJJSJjjjJ 
applied  as  well  to  the  interest,  portion  or  instalment  of  the 
principal  due,  as  towards  the  whole  or  residue  of  the  sum 
secured  by  such  mortgage,  and  not  due  and  payable  at  the 
time  of  such  sale ;  and  if  such  residue  do  not  bear  interest, 
then  the  court  may  direct  the  same  to  be  paid,  with  a  deduc- 
tion of  the  rebate  of  legal  interest,  for  the  time  during  which 
such  residue  shall  not  ]to  due  and  payable ;  or  may  direct  the 
balarice  of  the  proceeds  of  such  sale,  after  paying  the  sum 
due  with  costs,  to  be  put  out  at  interest,  for  the  benefit  of  the 
complainant,  to  be  paid  to  him,  as  the  instalments  or  portions 
of  the  principal,  or  the  interest,  may  become  due,  and  the 
surplus  for  the  benefit  of  the  defendant,  his  representatives  or 
assigns,  to  be  paid  to  them  on  the  order  of  the  court. 

'   IL— 26 
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of  infants. 


Guardians, 


To  give 


tout 


OP    PROCEEDINGS    IN    RELATION    TO    THE    CONVEYANCE    OP    LANDS    BY 
INFANTS,   AND  THE  SALE  AND  DISPOSITION  OF  TIIEIB  ESTATES. 

&B8. 167.  Infants  holding  lands  in  trust,  Ac.,  how  compelled  to  convey. 

168.  Effect  of  such  conveyance. 

169.  Specific  performance,  by  infant  heir,  may  be  decreed. 

170.  Infants  owning  real  property,  may  apply  for  sale  thereof. 

171.  Guardians  to  be  appointed. 

172.  Guardians  to  give  bond;  condition  thereof. 

173.  Bond,  when  to  be  prosecuted. 

174.  Reference  to  master  to  examine  application. 

175.  When  court  to  authorise  sale,  Ac.,  of  lands. 

176.  But  no  disposition  to  be  made  contrary  to  any  will. 

177.  Contracts  for  sales,  Ac,  to  be  reported;  conveyances  thereon. 

178.  Effect  of  sales  and  conveyances. 

179.  Infant  a  ward  of  court;  application  of  proceeds  of  sales. 

180.  Interest  of  infant  in  proceeds  of  sale. 

181  A  182.  How  claim  of  dower  in  lands  sold,  to  be  satisfied. 

§  167.  Whenever  any  infant  shall  be  seised  or  possessed  of 
any  lands,  tenements  pr  hereditaments,  by  way  of  mortgage, 
or  in  trust  only,  for  others,  t\u:  rourt  of  chancery,  on  the 
petition  of  the  guardian  of  such  iii'ant,  or  of  any  person  in 
any  way  interested,  may  oomprl  >uch  infant  to  convey  and 
assure  such  lands,  tenements  and  hereditaments,  to  any  othei 
person,  in  such  manner  as  the  said  court  shall  direct. 

1  R.  L.  148,  §  7;  11  N.  Y.,  66;  6  13.,  499;   2  Ed.,  416;  4  J.  0.  R.  378.. 
38  B.,  4b0. 

5  168.  Every  conveyance  or  assurance,  made  pursuant  to 
such  order,  shall  be  as  good  and  effectual  in  the  law,  as  if  the 
same  were  made  by  such  infant  when  of  lawful  age. 

§  169.  The  court  of  chancery  shall  have  power  to  decree, 
and  compel  a  specific  performance,  by  any  infant  heir  or  other 
person,  of  any  bargain,  contract  or  agreement,  made  by  any 
party  who  may  die  before  the  performance  thereof,  on  peti- 
tion of  the  executors  or  administrators  of  the  estate  of  the 
deceased,  or  of  any  person  or  persons  interested  in  such  bar- 
gain, contract  or  agreement,  and  on  hearing  all  parties  con- 
cerned, and  being  satisfied  that  the  specific  performance  of 
such  bargain,  contract  or  agreement,  ought  to  be  decreed  or 
compelled. 

Laws  of  1814,  129.  §  3;  17  B.,  165;  1  B.,  498;  2  Ed.,  597. 

§  170.  Any  infant  seised  of  any  real  estate,  or  entitled  to 
any  term  for  years  in  any  lands,  may  by  his  next  friend  or  by 
his  guardian,  apply  to  the  court  of  chancery,  for  the  sale  or 
disposition  of  his  property,  in  the  manner  herein  after  directed. 

Laws  of  1814,  128,  §  1 ;  Laws  of  1815.  103,  §  2;  4  N.  T.,  266;  32  B.. 
49;  2  Pal,  567 ;  19  How.  P.  IL,  381. 

§  171.  On  such  application,  the  court  shall  appoint  one  or 
more  suitable  persons,  guardians  of  such  infant,  in  relation 
to  the  proceedings  on  such  application. 

32  B.,  49  :  21  B.,  348. 

§  172.  The  guardians  shall  give  bond  to  the  infant,  to  be 
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filed  with  the  register  or  assistant  register,  in  such  penalty, 
with  such  sureties,  and  in  such  form  as  the  court  shall  direct, 
conditioned  for  the  faithful  performance  of  the  trust  reposed ; 
for  the  paying  over,  investing  and* accounting  for  all  monies  2SSJ-1" 
that  shall  be  received  by  such  guardians,  according  to  the 
order  of  any  court  having  authority  to  give  directions  in 
the  premises ;  and  for  the  observance  of  the  orders  and  direc- 
tions of  the  court,  in  relation  to  the  said  trust. 

4  J.  C.  R.,  378. 

5 173.  If  such  bond  be  forfeited,  the  court  shall  direct  it  to  2Jj£ntol» 
be  prosecuted,  for  the  benefit  of  the  party  injured. 

$  174.  Upon  the  filing  of  such  bond,  the  court  may  proceed     uw 
in  a  summary  manner,  by  reference  to  a  master,  to  inquire  2f£2S£, 
into  the  merits  of  such  application. 

Laws  of  1814,  128,  §  1;  1815,  103,  §  2;  11  NT.  YM  56;  16  Ab.,  91. 

5 175.  Whenever  it  shall  appear  satisfactorily  that  a  dis-  Jjjj^gjf 
position  of  any  part  of  the  real  estate  of  such  infant,  or  of  his  authorised, 
interest  in  any  term  for  years,  is  necessary  and  proper,  either 
for  the  support  and  maintenance  of  such  infant,  or  for  his 
education ;  or  that  the  interest  of  such  infant  requires,  or  will 
be  substantially  promoted  by,  such  disposition,  on  account  of 
any  part  of  his  said  property  being  exposed  to  waste  and 
dilapidation,  or  on  account  of  its  being  wholly  unproductive, 
or  for  any  other  peculiar  reasons  or  circumstances,  the  court 
may  order  the  letting  for  a  term  of  years,  the  sale,  or  other 
disposition  of  such  real  estate  or  interest,  to  be  made  by  such 
guardian  or  guardians  so  appointed,  in  such  manner,  and  with 
such  restrictions,  as  shall  be  deemed  expedient. 

11  N.  Yn  551 ;  2  B.  Ch.,  22;  15  Ab.,  91,  97. 

5 176.  But  no  real  estate  or  term  for  years,  shall  be  sold,  bi*  not 
leased  or  disposed  of  in  any  manner  against  the  provisions  awuf7 
of  any  last  will,  or  of  any  conveyance,  by  which  such  estate 
or  tenn  was  devised  or  granted  to  such  infant. 

16  B.,  556;  38  &,  480. 

§  177.  Upon  an  agreement  for  a  sale,  leasing  or  other  di&-  g^,*0* 
position  of  such  property,  being  made  in  pursuance  of  such  ported?" 
order,  the  same  shall  be  reported  to  the  court  on  the  oath  of 
the  guardian  making  the  same ;   and  if  it  be  confirmed,  a  JJSJJ*" 
conveyance  shall  be  executed  under  the  directions  of  the 
court. 

Laws  of  1815,  103,  §  3  k  4. 

$  178.  All  sales,  leases,  dispositions  and  conveyances,  made  J2S?°* 
in  good  faith  by  the  guardian,  in  pursuance  of  such  orders, 
when  so  confirmed,  shall  be  valid  and  effectual  as  if  made  by 
such  infant  when  of  full  age. 

17  B.,  202, 

5 179.  From  the  time  of  such  application  to  the  court,  the  ^gJ^SS 
infant  shall  be  considered  a  ward  of  the  court,  so  far  as  relates  or  r -■-- 
to  such  property,  its  proceeds  and  income;  and  the  court 
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T1TL1  *  shall  make  order  for  the  application  and  disposition  of  the 
proceeds  of  such  property,  and  for  the  investment  of  the  sur- 
plus belonging  to  such  infknt,  so  as  to  secure  the  same  for  the 
benefit  of  such  infant,  and  £hall  direct  a  return  of  such  invest- 
ment and  disposition  to  be  made  on  oath,  as  soon  as  may  be, 
mwSuu*  an  S*la^  re4u^re  accounts  to  be  rendered  periodically  by  any 
gn*r^aa8'  guardian  or  other  person  who  may  be  entrusted  with  the  dis- 
position of  the  income  of  such  proceeds. 

Laws  of  1815,  103,  §  5  A  6;  3  B.,  536. 

SinuS*        $  1^*  ^°  sa*e  ma^e  M  aforesaid,  of  the  real  estate  of  any 

goiedSof  infant,  shall  give  to  such  infant  any  other  or  greater  interest 

e*         or  estate  in  the  proceeds  of  such  sale,  than  he  had  in  the 

estate  so  sold ;  but  the  said  proceeds  shall  be  deemed  real 

estate  of  the  same  nature  as  the  property  sold. 

11  N.  Y.,548;  4N.Y.,266;  16  B.,  558;  7B.,217;  3S.Ch^464;  lDun 
307. 

C1961  §  181.  If  the  real  estate  of  any  infant,  or  any  part  of  it, 
SJj?r,°iiow  s^a^  k°  subject  to  dower,  aud  the  person  entitled  thereto,  shall 
fattened,  con  sent  in  writing  to  accept  a  gross  sum  in  lieu  of  such  dower, 
or  the  permanent  investment  of  a  reasonable  sum,  in  such 
manner  as  that  the  interest  thereof  be  made  payable  to  the 
person  entitled  to  the  said  dower,  during  life,  the  court  may 
direct  the  payment  of  such  sum  in  gross,  or  the  investment 
of  such  sum,  as  shall  be  deemed  reasonable,  and  shall  be 
acceptable  to  the  person  entitled  to  such  dower,  in  manner 
aforesaid ;  which  sums  so  paid  or  invested,  shall  be  taken  out 
of  the  proceeds  of  the  sale  of  the  real  estate  of  such  infant* 

Laws  of  1815,  103,  §6*6;  2N.T,  250. 

Sdeased*1*      8  182*  Before  any  such  sum  shall  be  paid,  or  such  invest 
ment  made,  the  court  shall  be  satisfied  that  an  effectual  release 
of  such  right  of  dower  has  been  executed. 

TITLE  HI. 

OF  THE  SUPREME  COURT. 

Sio.  1.  Powers  and  jurisdiction  of  the  court 

2.  Terms  of  the  court ;  times  of  commencing  them. 

3.  Places  of  holding  the  several  terms. 

4.  How  long  terms  may  he  held. 

5.  Duration  of  terms,  as  respects  process;  teste  and  return  of  process. 

6.  How  court  adjourned,  on  failure  of  any  judge  to  attend. 

7.  Constables  and  sheriff  to  attend  court;  their  compensation. 

8.  Seals  of  the  court  retained. 

9  A  10.  Process,  how  to  be  made  returnable,  and  how  tested. 

11.  Proceedings,  Ac.  before  whom  to  be  stated. 

12.  Common  return  days,  Ac.  to  be  designated  by  court 

13.  Clerks  to  attend  each  term;  to  possess  like  powers,  Ac. 
14  Clerks  to  appoint  deputies ;  oath  to  be  taken  by  them. 

15.  Powers  and  duties  of  deputies,  in  absence,  Ac.  of  clerk. 

16.  Papers  may  be  removed  from  clerks1  offices  by  court 

17.  Certain  papers  may  be  destroyed,  on  order  of  court 

18.  Copies  of  reports  to  be  furnished  by  supreme  court  reporter. 

19.  Power  of  court  to  amend  practice. 
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Sw.  SO.  To  regulate  supreme  court  commissioners.  Ma  ft; 

3L  To  compel  parties  to  produce  books,  papers,  Ac. 

22.  To  prescribe  cases  where  discovery  may  be  compelled,  kc 

23.  Proceedings  to  obtain  discovery;  order  thoreon. 

24.  In  what  cases  and  by  whom  order  may  be  vacated. 

25.  Proceedings  may  be  stayed,  until  order  obeyed. 

26.  Limitation  on  power  of  court,  in  compelling  discovery. 
27*  Papers,  Ac.  produced  on  order,  how  far  evidence. 

28.  Duty  of  justices  to  revise  rules  at  certain  times.  * 

5 1.  The  supreme  court  shall  possess  the  powers,  and  exercise  JtyKJS?1 
the  jurisdiction,  which  belonged  to  the  supreme  court  of  the  diction. 
colony  of  New-York,  with  the  exceptions,  limitations  and 
additions,  created  and  imposed  by  the  constitution  and  laws 
of  this  state. 

5  2.  There  shall  be  four  several  terms  of  the  supreme  court  Jjj™^ 
held  in  each  year,  commencing  as  follows,  viz. :  On  the  first    e 
Mondays  of  January,  May  and  July,  and  the  third  Monday 
of  October ;  which  said  terms  shall  respectively  be  called  the     {19?] 
January,  May,  July,  and  October  terms  of  the  said  court. 

Laws  of  1823,  208,  §  1. 

5  3.  The  terms  shall  be  held  at  the  following  places :  SS§Sgof 

1.  The  January  and  October  terms  in  each  year,  at  the  them. 
Capitol  in  the  city  of  Albany : 

2.  The  May  term,  in  each  year,  at  the  City  Hall,  in  the  city  * 
of  New  York :  and, 

3.  The  July  term,  in  each  year,  at  the  Academy,  in  the 
town  of  Utica. 

See  Code,  §  18.      Post,  voL  5,  p.  l, 

5  4.  The  several  terms  may  be  continued  and  held  from  *£*£* 
the  commencement  thereof,  until  and  including  the  fifth  neii 
Saturday  after  the  commencement  of  each  term;  but  no 
argument  of  any  cause  shall  be  heard  during  the  fifth  week 
of  any  term,  unless  by  the  consent  of  parties,  or  their  counsel. 

Laws  of  1827,  61. 

5  5.  Each  term,  so  far  as  respects  the  issuing,  teste,  and  55SS5J** 
return  of  process,  except  subpoenas,  attachments,  and  writs  Jjft'jjj* 
of  habeas  corpus,  shall  be  considered  as  ending  on  the  second  "tei " 
Saturday  after  its  commencement.    All  process,  except  where  Stratus? 
otherwise  provided  by  law,  if  issued  in  term,  may  be  tested  •*• 
on  any  day  in  that  term,  and  made  returnable  on  any  day  in 
the  same  term,  or  the  next  term ;  and  if  issued  in  the  vacation, 
may  be  tested  on  any  day  in  the  preceding  term,  and  be  made 
returnable  on  any  day  in  the  next  term. 

1  B.  Is  318,  §  1;  3E,  454;  19  W.,  95. 

J6.  If  by  reason  of  any  casualty,  neither  of  the  justices  of  *gy™\ 
the  said  court  shall  attend  at  any  term  thereof,  on  the  first  »<>»- 
day  of  such  term,  it  shall  be  the  duty  of  the  clerk  of  the  said  "<$ 
court,  at  any  time  after  five  o'clock  in  the  afternoon  of  su6h 
day,  to  open  the  said  court  by  proclamation,  and  immediately 
to  adjourn  the  same  to  the  next  day,  and  so  to  open  and 
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TraMt-  adjourn  the  said  court  from  day  to  day,  until  the  justices  of 
the  said  court,  or  one  of  them,  shall  appear ;  when  the  court 
shall  proceed  to  business,  as  if  it  had  been  opened  and 
adjourned  by  a  justice  thereof. 

1  E.  L,  318,  g  4. 

conttattw  §  7.  The  sheriff  of  the  county,  in  which  any  term  of  the  court 
#of  appeals  or  of  the  supreme  court  shall  be  held,  shall,  before 
*the  commencement  of  such  term,  summon  two  constables  to 
attend  the  same.  The  constables  so  summoned,  shall  attend 
the  court,  keep  the  court  room  in  order,  and  act  as  criers  of 
the  court  during  its  sitting ;  and  the  compensation  allowed 
by  law,  for  such  attendance,  on  every  day  when  the  court 
shall  actually  sit,  shall  be  paid  out  of  the  treasury  of  this 
state,  but  no  allowance  shall  be  made  to  such  constables  for 
serving  as  criers,  in  addition  to  the  per  diem  compensation 
allowed  to  them  by  law,  for  such  attendance.  The  expeuses 
for  fuel  for  courts,  while  sitting  in  any  county,  shall  be 
audited,  allowed  and  paid  by  the  board  of  supervisors  of  such 
county,  as  other  county  expenses  are :  and  no  allowance  shall 
be  made  to  any  sheriff  for  attending  any  such  court. 

Laws  of  1847,  eh.  429.     Repealed  by  Lews  of  1864,  eh.  280. 

seal*.  §  8.  The  three  seals  of  the  court  heretofore  devised,  and  of 

which  a  description  in  writing  has  been  deposited  and 
recorded  in  the  office  of  the  secretary  of  this  state,  shall  con- 
tinue to  be  the  seals  of  the  court ;  and  each  clerk,  shall  have 
the  custody  of  one  of  them. 

1R.L,  320,  §  S. 

(196)         §  9.  All  process  returnable  in  the  said  court  shall  be  made 

bS^Starn-  returnable  as  follows :  "  Before  our  justices  of  our  supreme 

*w*         court  of  judicature,  at  the  Gapitol  in  the  city  of  Albany,"  or 

11  at  the  City  Hall  in  the  city  of  New  York,"  or  "  at  the 

Academy  in  the  town  of  Utica,"  as  the  case  may  be. 

Laws  of  1823,  208,  §  2. 

How  tested.  §  10.  All  process  issuing  out  of  the  supreme  court,  Bhall  be 
tested  in  the  name  of  the  chief  justice,  or  if  there  be  no  chief 
justice,  in  the  name  of  any  justice  of  the  court. 
who?  ro.  $  **-  P10066^11^  in  the  said  court,  and  all  pleadings  and 
•JSaff?  records  therein,  shall  be  stated  to  be  "  before  the  justices  of 
stoteJjL  *    the  supreme  court  of  judicature,  of  the  people  of  the  state  of 

New  York." 
common  ro-     g  12.  The  court  shall,  from  time  to  time,  by  general  rules, 
turndaji#    designate  such  days  in  each  term,  for  common  return  days, 
and  for  the  transaction  of  such  special  business,  as  shall  be 
assigned  for  such  days. 

1  R.  L.,  318,  §  2  and  6. 

powers  and     §  13.  At  each  term  of  the  court,  it  shall  be  the  duty  of  the 
derks.or     clerk  residing  in  the  place  in  which  the  same  is  held,  to  attend 
and  officiate  as  clerk.    Each  clerk  of  the  court  shall  have  the 
like  powers,  and  be  subject  to  the  like  duties.  * 
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5 14.  Each  of  the  clerks  of  the  supreme  court  shall  appoint  JH^^J'ci 
some  proper  person  to  be  his  deputy,  by  writing  under  his  dcrk«- 
hand  and  seal,  to  be  filed  in  his  office.    Every  person  so  Their  oath, 
appointed  deputy,  shall  take  and  subscribe  the  constitutional 

oath  of  office. 

5 15.  Whenever  a  clerk  of  the  supreme  court  shall  be  Their  pow- 
absent  from  the  county  where  his  office  is  situated,  or  shall  absence, 
be  incapable  of  performing  the  duties  of  his  office,  and  when-  SSfcSf 
ever  his  office  shall  be  vacant,  his  deputy  so  appointed,  may 
perform  all  the  duties  appertaining  to  such  office,  during  such 
absence,  inability  or  vacancy. 

§  16.  The  justices  of  the  supreme  court,  may,  from  time  to  Kemoraiof 
time,  direct  the  removal  of  such  records  and  papers  as  they  we?" 
shall  think  proper,  from  the  clerks'  offices,  in  the  city  of  New 
York,  and  the  town  of  Utica,  to  the  clerk's  office  in  the  city    . 
of  Albany ;  and  may  also,  from  time  to  time,  direct  the 
removal  of  any  papers  in  a  cause,  from  one  clerk's  office  to 
another. 

1  L.  R.,  320,  §  7.  > 

g  17.  The  court  may  also  from  time  to  time,  by  an  order  to  certain  p* 
be  entered  in  the  minutes  thereof,  direct  either  of  the  clerks  &*££•#!* 
of  the  codrt,  to  destroy  any  pleadings  nisi  prius  records  or 
venires,  now  filed,  or  that  may  hereafter  be  filed  in  either  of 
the  clerk's  offices,  which  the  court  shall  deem  to  have  become 
useless ;  but  this  provision  shall  not  authorise  the  destruction 
of  any  judgment  rolls,  records  or  process,  not  herein  before 
enumerated. 

5 18.  The  supreme  court  reporter  shall  at  his  own  expense,  ^fify^ 
deliver  one  copy,  bound  in  leather,  of  each  successive  volume  SrnShea. 
of  the  reports  published. by  him,  to  the  several  clerks  of  the     ti«w 
supreme  court,  and  to  the  register  and  assistant  register 

of  the  court  of  chancery,  for  the  use  of  those  courts ;  and 
also  to  the  secretary  of  state,  so  many  copies  as  shall  be  suffi- 
cient to  supply  the  several  courts  of  common  pleas  in  this 
state,  with  one  copy  each. 

1  R.  K,  320,  §  10. 

5 19.  The  supreme  court  shall  have  power,  from  time  to  practice, 
time,  by  general  rules,  to  establish,  modify,  alter  and  amend 

the  practice  in  the  said  court,  in  the  cases  not  provided  for  by 
any  statute. 

S  20.  In  cases  not  otherwise  provided  for,  the  supreme  supreme 
court  shall  have  power,  from  time  to  time,  by  general  rules,  muwionen. 
to  prescribe  the  cases  in  which  supreme  court  commissioners 
may  grant  orders  to  stay  proceedings  in  causes  and  matters 
pending  in  the  said  court,  and  upon  process  issued  therefrom; 
the  effect  of  such  orders ;  and  the  terms  and  conditions  on 
which  they  shall  be  granted. 

S  21.  The  supreme  court  shall  have  power  in  such  cases  as  to  compel 
shall  be  deemed  proper,  to  compel  any  party  to  a  suit  pending  Sf^S^11 
therein,  to  produce  and  discover  books,  papers  and  documents  Ac- 
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in  his  possession  or  power,  relating  to  the  merits  of  any  such 
suit,  or  of  any  defence  therein. 

11  N.  Y.,  680;  32  B:,  655;  12  Ab.,  358;  13  How.  P.  R,  425;  8  How. 
P.  R,  199;  5  How.  P.  R.,  451;  9  W.,  458;  1  Du.,  661:  1  8.  a  0, 
663 ;  44  B.,  39 ;  18  Ab.,  213 ;  14  AbM  444. 

EXuie  S  22.  The  courfc  shall,  by  general  rules,  prescribe  the  cases 
•■■■■•  **  in  which  such  discovery  may  be  compelled,  and  the  proceed- 
ings for  that  purpose,  where  th«  same  are  not  herein  pro- 
vided ;  and  therein  the  court  shall  be  governed  by  the 
principles  and  practice  of  the  court  of  chancery  in  compell- 
ing discovery,  except  that  the  costs  of  such  proceedings  shall 
always  be  awarded  in  the  discretion  of  the  court. 

2  Ed.,  605 ;  1  Du.,  655 ;  15  How.  P.  R.,  301 ;  8  How.  P.  R..  199 ;  6  How. 
P.  R.,  398;  18  Ab.,  269;  16  Ab.,  169. 

proceed-  §23.  To  entitle  a  party  to  any  such  discovery,  he  shall 
lng8,  present  a  petition,  verified  by  oath,  to  the  court, -or  to  any 
order.  justice  thereof,  or  to  any  circuit  judge  in  vacation,  upon 
which  an  order  may  be  granted  by  the  court  or  such  officer, 
for  the  discovery  sought,  or  that  the  party  against  whom  the 
same  is  sought  should  shew  cause  why  the  prayer  of  such 
petition  should  not  be  granted. 

18  W.,  529;  2  Ed,  606. 

order,  §  24.  Every  such  order  may  be  vacated  by  the  officer 

^hwh5m     granting  the  same,  or  by  the  court, 

vacaled-         i.  Upon  satisfactory  evidence  that  it  ought  not  to  have  been 
granted: 

2.  Upon  the  discovery  sought,  being  made : 

3.  Upon  the  party  required  to  make  the  discovery,  denying 
on  oath,  the  possession  or  control  of  the  books,  papers  or 
documents,  ordered  to  be  produced. 

4Ab^41. 

Enforcing       §  25.  The  court  shall  provide  by  general  rules,  for  the  stay- 
orders.       .^  Qf  ^  pjoeee^^gg  0f  any  partyf  against  whom  such 

discovery  shall  have  been  ordered,  either  by  the  court  or  by 
an  officer,  until  the  same  shall  have  been  complied  with  or 
vacated, 
[aooi        S  26.  In  case  of  the  party  refusing  or  neglecting  to  obey 
tofution    8UCk  or(ler  for  a  discovery,  within  such  time  as  the  court  shall 
of  power,    deem  reasonable,  the  court  may  non-suit  him,  or  may  strike 
out  any  plea  or  notice  he  may  have  given,  or  may  debar  him 
from  any  particular  defence  in  relation  to  which  such  dis- 
covery was  sought ;  and  the  power  of  the  court  to  compel 
such  discovery,  shall  be  confined  to  the  remedies  herein  pro- 
vided, and  shall  not  extend  to  authorise  any  other  proceedings 
against  the  person  or  property  of  the  party  so  refusing  or 
neglecting. 

4  W.,  196;  3  How.  P.  R.,  360. 

Bffect0lAC       S  27.  The  books,  papers  and  documents  produced  under 

produced..''  any  order  made  in  pursuance  of  the  preceding  sections,  shall 

have  the  same  effect,  when  used  by  the  party  requiring  them. 
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as  if  produced  upon  notice,  according  to  the  practice  of  the 
court. 

§  28.  The  justices  of  the  supreme  court,  within  two  years  Rule*  to  be 
after  this  Chapter  shall  commence  and  take  effect,  and  at  the  "™lsed' 
expiration  of  every  seven  years  thereafter,  shall  revise  the 
rules  of  the  said  court,  with  a  view  to  the  attainment,  so  far 
as  may  be  practicable,  of  the  following  improvements  in  the 
practice : 

i.  The  abolishing  of  fictitious  and  unnecessary  process  and 
proceedings : 

2.  The  simplifying  and  abbreviating  of  pleadings  and  pro- 
ceedings : 

&  The  expediting  the  decision  of  causes : 

t  The  diminishing  of  costs :  and, 

&  The  remedying  of.  such  abuses  and  imperfections,  as  may 
be  found  to  exist  in  the  practice,  in  any  class  of  actions  cogni- 
zable in  the  said  court. 

10  N.  Y.,  388. 
See  Lawfl  of  1847,  ch.  280,  ch.  429,  ch.  410;  1848,  ch.  185,  ch.  277; 
1849,  ch.  875 ;  1862,  ch.  375 ;  Code  of  Procedure,  Title  HI,  Part  L 
Post*  vol.  4,  p.  556,  582,  536,  593,  514,  646,  vol.  5,  p.  6. 

TITLE  IT. 

OF  THB   OIEOUIT   COURTS,    SITTINGS,  AND    COURTS    OF    OYER  i 

AND  TERMINER. 

8l&  1.  Division  of  state  into  eight  circuit*. 

2.  Circuits  subject  to  alteration  by  legislature. 
•  3.  Powers  of  circuit  judges. 

4.  Four  circuits  each  year  in  New-York,  and  two  in  other  counties.1 

5.  Times  and  places  of  holding  them,  when  appointed. 

6.  Places  at  which  courts  shall  be  held. 

1 .  lists  of  appointments  to  be  transmitted  to  county  clerks. 

8.  And  to  state  printer;  how  to  be  published. 

9.  Mode  of  publication;  expense  how  defrayed. 

10.  Courts  to  be  held  during  pleasure  of  the  judge. 

11.  Circuits  in  New-York  may  be  adjourned. 

12.  Duty  of  circuit  judges  to  attend  circuits.  • 

13.  Powers  and  duties  of  circuit  courts. 

14  Bach  justice  of  supreme  court,  and  each  circuit  judge,  may  hold  circuits. 

15.  Notice  of  vacancy  in  office  of  circuit  judge. 

16.  Circuit  judge  to  give  notice  of  his  inability  to  hold  courts. 
1*7  k  18.  Who  to  hold  circuits,  Ac.,  in  such  cases. 

19.  Circuits,  how  adjourned,  if  judge  does  not  appear. 

20.  If  judge  attends  on  second  day,  courts  to  be  opened. 

21.  If  judge  does  not  attend  on  second  day,  courts  to  be  adjourned.  (Ml] 

22.  Persons  recognized  to  appear  at  next  court 

23.  Proceedings  if  county  judges  do  not  attend. 
24  New  appointment  of  circuit  to  be  made. 

25.  Notice  of  appointment  to  be  published. 

26.  Sittings  for  New  York,  how  appointed. 

27.  A  term  to  intervene  before  sitting  of  such  court 

28.  When  courts  of  oyer  and  terminer  to  be  held. 

29.  Powers  of  courts  of  oyer  end  terminer. 

30.  To  try  indictments  found  at  general  sessions. 

IL-2*  - 
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Tim  4.     gw  3j   ^y  Bend  certain  indictments  to  sessions. 

32.  Commissions  of  ojer  and  terminer. 

33.  Time  of  holding  court  to  be  specified. 

34.  Copy  of  commission  to  be  Bent  to  district  attorney. 

35.  Special  courts  of  oyer  and  terminer  may  be  appointed. 

36.  Appointment  to  bo  sent  to  district  attorney. 

37.  Precept!  when  to  be  issued. 

38.  Contents  of  precept 

39.  Sheriff  to  publish  proclamation. 

40.  Seals  of  courts  of  oyer  and  terminer. 

41  &  42.  Process  of  courts,  how  to  be  tested. 

43.  Writs  may  be  directed  into  any  county. 

44.  Clerks  of  counties  to  be  clerks  of  circuits. 

45.  Clerk  of  supremo  court  in  New-York,  to  be  clerk  of  circuits. 

circuit!         §  1.  This  state  shall  continue  to  be  divided  into  eight  tir- 
described.    CVL[^  corresponding  with  the  eight  senate  districts,  in  extent 

of  territory  and  in  the  numbers  by  which  the  said  circuits 

shall  respectively  be  known  and  designated. 
Maybe  §2.  The  said  circuits  are  subject  to  alteration  by  the  legis- 

altered'       lature,  from  time  to  time,  as  the  public  good  may  require, 
powers  of       5  3.  Bach  of  the  circuit  judges  possesses  the  powers  of  a 
jo5S«.       justice  of  the  supreme  court  at  chambers;  and  in  the  trial  of 

issues  joined  in  the  supreme  court,  and  in  courts  of  oyer  and 

terminer  and  jail  delivery, 
circuit  §  4.  There  shall  be  held  in  each  year,  at  least  two  circuit 

courts  to  be  cQm^  ^(1  courts  of  oyer  and  terminer  and  jail  delivery,  in 

each  of  the  counties  of  this  state,  separately  organized,  and 

in  the  city  and  county  of  New-York,  there  shall  be  held  at 

least  four  such  courts  in  each  year. 

See  Code,  §  20.    Post,  voL  5,  p.  6. 

Times  and  S  5.  Bach  circuit  judge,  shall,  within  one  month  prior  to 
lowing!'  *he  tot  day  of  January,  in  the  year  one  thousand  eight  hun- 
dred and  thirty-one,  fix:  and  appoint  the  times  and  places  of 
holding  the  several  circuit  courts  and  courts  of  oyer  and 
terminer,  within  his  circuit,  for  the  period  of  two  years;  which 
courts,  when  so  fixed,  shall  remain  unaltered  for  two  years; 
and  he  shall,  in  like  manner,  within  one  month  before  the 
expiration  of  the  said  two  years,  appoint  the  said  courts  for 
the  ensuing  two  years;  and  so  on,  for  every  two  succeeding 
years  thereafter, 
placet  to  be  §  6.  The  places  so  to  be  appointed  for  the  holding  of  the 
hows,  &c.  said  courts,  when  not  specially  designated  by  law,  shall 
always  be  the  court-houses,  or  such  other  places  as  now  are, 
pre]  or  hereafter  shall  be  provided  by  law  for  holding  the  county 
courts  of  the  respective  counties ;  except  that  in  the  cities  of 
New-York  and  Albany,  the  circuit  judges  of  the  respective 
circuits,  may  appoint  any  other  place  within  the  said  cities; 
and  in  the  county  of  Oneida,  one  of  the  circuit  courts  shall 
be  held  annually  at  the  academy  in  Utica,  and  the  other 
alternately  at  the  court-houses  in  Borne  and  Whitestown.  In 
case  there  be  no  such  court-house,  or  other  place  provided  for 
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by  law,  within  any  county,  the  circuit  judge  of  the  circuit,    TITLE  * 
shall  appoint  some  suitable  place  for  that  purpose. 

§  7.  Every  circuit  judge  shall  transmit  to  the  clerk  of  each  J^^  *« 
county,  within  his  circuit,  a  copy  of  every  appointment  of  SSnty 
circuits  made  by  him,  immediately  upon  making  the  same;  dork'1 
which  shall  be  filed  and  preserved  by  such  clerk. 

S  8.  Every  circuit  judge  shall  transmit  to  the  state  printer,  £3j&8tote 
a  copy  of  every  appointment  of  circuits  made  by  him.    The  to  be  pub- 
first  appointment  made  pursuant  to  the  foregoing  provisions,  Ushod- 
shall  be  published  in  the  state  paper,  at  least  once  in  each 
week,  for  three  weeks  before  the  holding  of  any  circuit  in 
pursuance  thereof.    Every  subsequent  appointment  of  cir- 
cuits, shall  be  published  in  the  state  paper  at  least  once  in 
each  week,  for  four  weektf,  and  the  last  publication  shall  be 
one  month  before  the  holding  of  any  circuit  in  pursuance 
thereof. 

§  9.  The  state  printer  shall  arrange  such  appointments  M<*yof 
under  one  head,  and  publish  in  the  state  paper  an  abstract  fion.0*" 
thereof,  designating  the  name  of  each  county,  and  the  times 
appointed  for  holding  the  courts  therein.    The  expense  of  Expense. 
such  publication  shall  be  paid  out  of  the  treasury  of  this 
state. 

§  10.  The  circuit  courts  shall  be  held  for  so  many  days,  as  D^fon  of 
the  judge  holding  the  same  may  deem  necessary.     *  °°     ' 

Laws  of  1823,  209,  §5. 

§  11.  Any  circuit  court  held  in  and  for  the  city  and  county  fc^ 
of.New  York,  may  be  continued  by  adjournment,  to  such  be%oSra- 
time  as  the  court  shall,  by  a  rule  to  be  entered  in  its  minutes,  *** 
direct;  and  such  adjourned  circuit  may  be  held  and  continued 
by  further  adjournment,  as  often  as  the  circuit  judge  of  the 
first  circuit  shall  think  fit;  and  causes  may  be  noticed  for 
trial,  and  tried  thereat,  in  like  manner  as  at  a  stated  circuit. 

$  12.  It  shall  be  the  duty  of  the  several  circuit  judges,  to  jndgeato 
attend  at  the  several  times  and  places,  at  which  circuit  courts  SjStdMd 
and  courts  of  oyer  and  terminer  shall  have  been  appointed  to  J£e?Ind 
be  held  in  their  respective  circuits,  to  hold  the  said  circuit  t*™in«. 
courts,  and  to  preside  in  the  said  courts  of  oyer  and  terminer. 

S  13.  The  several  circuit  courts  shall  have  power,  and  it  powers  ana 

»  *Vi  «■_     xi_   -      *    j.  duties  of 

shall  be  then*  duty,  circuit 

i.  To  try  all  such  issues,  and  to  take  all  such  inquests,  by  ""^j 

default  or  otherwise,  as  are  to  be  tried  or  taken  in  the  said 

circuit  courts  respectively : 
2.  To  record  all  non-suits  and  defaults  before  them :  and, 
a.  To  return  all  proceedings  had  before  them,  into  the 

supreme  court,  or  into  the  court  directing  the  same. 

1  K  I*,  336,  §  4. 

S  14.  Each  justice  of  the  supreme  court,  and  each  of  the  JJJ*™* 
circuit  judges,  shall  have  power  to  hold  any  circuit  court,  and  coits,  *a 
to  preside  in  any  court  of  oyer  and  terminer,  in  this  state, 
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either  for  the  whole  time  for  which  such  court  shall  continue, 
or  for  any  part  of  that  time. 

Laws  of  1823,  209,  §  5  ft  8. 

g  15.  In  case  the  office  of  either  of  the  circuit  judges  shall 
become  vacant,  after  the  appointment  of  the  said  courts  for 
his  circuit,  the  clerk  of  each  county  for  which  circuits  shall 
have  been  appointed,  shall  immediately  give  notice  of  such 
vacancy  to  the  chief  justice  of  the  supreme  court. 

g  16.  In  case  any  circuit  judge,  from  sickness  or  from  any 
other  cause,  shall  be  incapable  of  holding  any  of  the  said 
courts,  as  above  directed,  it  shall  be  his  duty  immediately  to 
give  notice  thereof  to  the  chief  justice  of  the  supreme  court. 

g  17.  Upon  receiving  either  of  such  notices,  the  chief  justice 
and  the  other  justices  of  the  supreme  court,  shall  designate 
some  circuit  judge  to  hold  the  courts  so  appointed,  or  some 
of  them.  And  if  no  circuit  judge  can  hold  such  courts, 
without  interfering  with  the  courts  previously  appointed  by 
him,  it  shall  be  the  duty  of  one  of  the  justices  of  the  supreme 
court  to  hold  the  same. 

g  18.  The  expenses  of  any  justice  of  the  supreme  court  or 
circuit  judge,  in  attending,  holding  and  returning  from  any 
such  courts,  shall  be  paid  from  the  treasury,  on  being  audited 
and  certified  by  the  comptroller. 

g  19.  If  some  one  of  the  circuit  judges,  or  of  the  justices 
of  the  supreme  court,  shall  not  come  to  any  place,  where  the 
said  courts  are  appointed  to  be  held,  before  four  o'clock  in 
the  afternoon  of  the  day  so  appointed,  the  sheriff  or  clerk 
of  the  county,  shall  open  the  said  courts,  and  forthwith 
adjourn  the  same  until  nine  o'clock  in  the  forenoon  of  the 
next  day. 

Laws  of  1823,  210,  §  8. 

g  20.  If  one  of  the  circuit  judges  or  of  the  justices  of  the 
supreme  court,  shall  attend  at  such  place,  at  any  time  before 
eight  o'clock  in  the  afternoon  of  such  second  day,  the  said 
courts  shall  be  opened  and  shall  proceed  in  the  business 
before  them. 

g  21.  If  no  such  judge  or  justice  shall  attend  at  the  said 
last  mentioned  hour,  the  sheriff  or  clerk,  shall  adjourn  the 
said  courts  without  day. 

g  22.  All  persons  bound  by  recognizance  or  otherwise,  to 
appear  at  either  of  the  said  courts,  which  shall  have  failed, 
shall  be  bound  to  appear  at  the  next  circuit  court  or  court 
of  oyer  and  terminer  to  be  held  in  silch  county,  as  the  case 
may  be. 

g  23.  If  the  circuit  judge  or  other  officer  authorised  to  pre- 
side in  the  court  of  oyer  and  terminer,  shall  attend,  but  if  there 
be  not  present  a  sufficient  number  of  county  judges,  or  other 
officers  authorised  to  sit  with  Mm  in  the  said  court,  to  form 
such  court,  the  circuit  judge  or  other  presiding  officer,  shall 
adjourn  the  court  from  day  to  day,  until  a  sufficient  number 
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appear;  or  he  may,  after  the  first  adjournment,  adjourn  such    TITBE  4 
court  without  day. 

§  24.  Whenever  the  circuit  court  appointed  for  any  county,  Sj(gjDt 
shall  fail,  it  shall  be  the  duty  of  the  chief  justice  of  the  <>?  chSSS. 
supreme  court,  or  if  he  be  absent,  or  his  office  be  vacant, 
the  senior  judge  thereof,  to  appoint  a  time  and  place  for  hold- 
ing the  said  court,  in  such  county,  which  time  shall  be  at  a 
day  as  early  as  may  be  practicable,  and  to  assign  one  of  the 
justices  of  that  court,  or  one  of  the  circuit  judges,  to  hold 
the  said  court. 

§  25.  The  justice  ordering  such  court,  shall,  without  delay,  "gggyjf* 
cause  notice  of  the  appointment  of  such,  court,  to  be  pub-  pn 
lished  in  the  state  paper ;  the  expense  of  which  publication 
shall  be  paid  out  of  the  treasury,  as  in  other  cases. 

§  26.  Either  of  the  justices  of  the  supreme  court  may,  in  gjjjsjyj 
the  May  term  thereof,  or  during  any  vacation  of  that  court, 
on  such  days  as  the  court  shall  by  an  order  appoint  for  that 
purpose,  try  all  issues  which  could  be  tried  in  the  circuit 
court,  for  the  city  and  county  of  N ew-York,  and  exercise  all 
the  powers  of  such  court;  and  such  sittings  may  be  held  for 
as  many  days  as<  the  judge  holding  the  same  shall  think 
necessary. 

1  ILL.,  336,  §5  46. 

5  27.  At  least  one  term  of  the  supreme  court  shall  inter-  Notice  of 
.rane  between  the  appointment  of  such  sittings,  and  the  time  Jg"** 
when  the  same  are  to  be  held ;  and  the  clerk  of  the  supreme 
court  shall  cause  a  copy  of  every  order  appointing  such 
sittings,  to  be  published  once  a  week,  for  four  weeks  in  succes- 
sion, in  two  of  the  newspapers  printed  in  the  city  of  New- 
fork;  the  expense  of  which  publication,  shall  be  defrayed  by 
the  city  and  county  of  New-York. 

$  28.  Courts  of  oyer  and  terminer,  may  be  held  at  the  time  courte  of 
and  place  at  which  any  circuit  court  may  have  been  appointed  2££fi£ 
to  be  held,  as  follows :  5*3E? 

i.  In  the  city  and  county  of  New-York,  by  one  or  more  of  *jw^ 
the  justices  of  the  supreme  court,  or  of  the  circuit  judges,  or  yot™ 
by  the  first  judge  of  the  court  of  common  pleas  of  the  said 
city  and  county,  together  with  the  mayor,  recorder  and  alder- 
men of  that  city,  or  with  any  two  of  them : 

2.  In  all  the  other  counties  of  this  state,  by  a  justice  of  the  pmw 
supreme  court,  or  a  circuit  judge,  together  with  at  least  two  gyggj. 
of  the  judges  of  the  county  courts  of  the  county: 

3.  In  the  counties  of  Albany,  Columbia  and  Eensselaer,  gv*»» 
the  mayor,  recorder  and  aldermen  of  the  respective  cities  t^ncuS* 
therein,  or  any  two  of  them,  may  sit  and  act  in  the  court  of  {SSSSc. 
oyer  and  terminer,  in  their  respective  counties,  with  or  instead 

of  the  county  judges : 

4.  In  the  county  of  Schenectady,  the  mayor  and  aldermen 
of  the  city  of  Schenectady,  or  any  two  of  them,  may  sit  and 
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act  in  the  court  of  oyer  and  terminer,  with  or  instead  of  the 
county  judges. 

Laws  of  1823,  211,  §  9 ;  24  W.,  634. 

§  29.  Each  court  of  oyer  and  terminer  shall  have  power, 

i.  To  inquire,  by  the  oath  of  good  and  lawful  men  of  the 
same  county,  of  all  crimes  and  misdemeanors/  committed  or 
triable  in  such  county : 

2.  To  hear  and  determine  all  such  crimes  and  misdemeanors: 
and, 

s.  To  deliver  the  jails  of  the  said  county,  or  city  and  county, 
according  to  law,  of  all  prisoners  therein. 

IB.  1^339,  §15;  2  B.,  286. 

§  30.  Every  such  court  of  oyer  and  terminer  and  jail  delivery, 
shall  also  have  power  to  try  all  indictments  found  in  the  court 
of  general  sessions  of  the  peace  of  the  same  county,  or  city 
and  county,  which  shall  have  been  sent  by  order  of  such  court 
of  general  sessions  to,  and  received  by  the  said  court  of  oyer 
and  terminer,  or  which  shall  have  been  removed  into  the  said 
court  of  oyer  and  terminer :  and  which,  in  the  opinion  of  the 
said  court  of  oyer  and  terminer,  may  be  proper  to  be  tried 
therein. 

1B.L,  341,  §  21;  3  B.,  146 ;  2  B.f  287. 

§  31.  The  several  courts  of  oyer  and  terminer  and  jail 
delivery,  may,  by  order  entered  in  their  minutes,  send  all 
indictments  found  at  any  such  court,  for  offences  triable  at 
the  court  of  general  sessions  of  the  same  county,  to  such 
court  of  general  sessions,  to  be  proceeded  on,  and  tried  therein. 

Laws  of  181 7,  294,  g  3. 

§  32.  The  governor,  by  and  with  the  consent  of  the  senate 
may  issue  commissions  of  oyer  and  terminer  and  jail  delivery, 
as  often  as  occasion  shall  require ;  but  some  one  of  the  justices 
of  the  supreme  court,  or  of  the  circuit  judges,  shall  always  be 
.  named  in  the  said  commission,  as  one  of  the  commissioners , 
and  no  proceedings  shall  be  had  upon  any  such  commission, 
without  the  presence  of  such  justice  or  judge. 

Laws  of   1823,  212,  §  9;  see  Code,  §  23. 

§  33.  Every  such  commission  shall  specify  the  time  and 
place  at  which  the  court  is  to  be  held,  in  pursuance  thereof; 
and  shall  be  recorded  in  like  manner  as  the  commissions  of 
civil  officers,  in  the  office  of  the  secretary  of  state. 

§  34.  The  secretary  of  state  shall,  without  delay,  transmit 
to  the  district  attorney  of  the  county  for  which  such  commis 
sion  shall  have  been  issued,  a  copy  thereof. 

§  35.  Whenever  it  shall  become  necessary,  by  reason  of  the 
number  of  the  prisoners  confined  in  the  jail  of  any  county,  01 
by  reason  of  the  importance  of  the  offences  charged  upon 
such  prisoners,  to  appoint  a  special  court  of  oyer  and  terminer 
and  jail  delivery,  the  circuit  judge  of  the  circuit  within  which 
such  county  shall  be  situated,  shall  have  power,  by  warrant 
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under  his  hand  and  seal,  to  appoint  a  court  of  oyer  and   TrajB  * 
terminer  and  jail  delivery,  for  such  county,  to  be  held  therein, 
at  some  place  provided  by  law,  at  such  time  as  he  may  desig- 
nate in  such  warrant,  not  less  than  thirty  days  from  the  date 
thereof. 

1  B.  L.,  339,  §  15. 

g  36.  The  circuit  judge  issuing  such  warrant,  shall  forthwith  Notice  to 
transmit  the  same  to  the  district  attorney  of  the  county.  attorney. 

S  37.  The  district  attorney  of  every  county,  at  least  twenty  JJ6^1* 
days  before  the  time  appointed  ibr  the  holding  of  such  or  any  attorney, 
other  court  of  oyer  and  terminer  and  jail  delivery,  in  his 
county,  shall  issue  a  precept  to  be  tested  and  sealed,  in  the 
same  manner  as  process  issued  out  of  the  courts  of  oyer  and 
terminer  and  jail  delivery,  and  to  be  directed  to  the  sheriff  of 
his  county. 

1R.L,  339,  §  16. 

§  38.  Every  such  precept  shall  mention  the  time  and  place  contents  or 
at  which  such  court  is  to  be  held,  and  shall  command  the  said  preoep 
sheriff, 

i.  To  summon  the  several  persons  who  shall  have  been 
drawn  in  his  county,  pursuant  to  law,  to  serve  as  grand  and 
petit  jurors  at  the  said  court,  to  appear  thereat : 

2.  To  bring  before  the  said  court,  all  prisoners  then  being  in 
the  jail  of  such  county,  together  with  all  process  and  pro- 
ceedings any  way  concerning  them  in  the  hands  of  such    0 
sheriff: 

3.  To  make  proclamation  in  the  manner  prescribed  by  law, 
notifying  all  persons  bound  to  appear  at  the  said  court,  by 
recognizance,  or  otherwise,  to  appear  thereat ;  and  requiring 
all  justices  of  the  peace,  coroners,  and  other  officers  who  have 
taken  any  recognizance  for  the  appearance  of  any  person  at 
such  court,  or  who  have  taken  any  inquisition,  or  the  exami- 
nation of  any  prisoner  or  witness,  to  return  such  recognizances, 
Inquisitions  and  examinations,  to  the  said  court,  at  the  opening 
thereof,  on  the  first  day  of  its  sitting. 

§  39.  The  sheriff  to  whom  any  such  precept  shall  be  directed  prociama 
and  delivered,  immediately  on  the  receipt  thereof,  shall  cause  published, 
a  proclamation  in  conformity  thereto,  signed  by  him,  to  be 
published  once  in  each  week,  until  the  sitting  of  the  court,  in 
one  or  more  of  the  newspapers  printed  in  the  said  county. 
The  expense  of  such  publication  shall  be  a  county  charge. 

§  40.  The  seals  heretofore  devised  or  adopted  by  the  several     caori 
courts  of  oyer  and  terminer  and  jail  delivery,  shall  continue  SSuJf 
to  be  the  seals  of  the  said  courts  respectively;  and  where  gjys*. 
none  have  been  devised,  the  court  shall  have  power  to  make 
and  devise  such  seal. 

20  N.  T.,  546. 

§41-  All  writs  and  process  issuing  out  of,  and  returnable  Teste  or 
in,  the  said  courts  of  oyer  and  terminer  and  jail  delivery,  shall  proceM' 
be  tested  in  the  name  of  the  circuit  judge  of  the  circuit ;  or 
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TITLE  L 


Teste  of 
process. 


Where 
directed. 


Clerks  of 
circuits, 


Ac 


lb. 


in  case  of  a  vacancy  in  his  office,  in  the  name  of  the  chief 
justice  of  the  supreme  court. 

Laws  of  1823,  212,  §  9. 

§  42.  All  such  process,  if  issued  when  the  said  court  of 
oyer  and  terminer  and  jail  delivery  is  not  in  session,  may  be 
tested  on  any  day  in  the  last  preceding  term  of  the  said 
court ;  if  issued  during  the  sitting  of  the  court,  it  shall  be 
tested  on  the  day  of  its  being  issued. 

20  N.  T.,  646. 

S  43.  The  courts  of  oyer  and  terminer  and  jail  delivery, 
may  direct  their  writs  into  any  of  the  counties  of  the  state, 
as  occasion  may  require. 

§  44.  The  clerks  of  the  several  counties  (the  city  and  county 
of  New-York  excepted),  shall,'  by  virtue  of  their  offices,  be 
clerks  of  the  circuit  courts,  and  courts  of  oyer  and  terminer 
and  jail  delivery,  within  their  respective  counties. 

1  R.  K,  338,  g  10. 

§  45.  The  clerk  of  the  supreme  court  residing  in  the  city 
of  New-York,  shall  be  clerk  of  the  sittings  and  circuit  courts 
held  in  and  for  the  city  and  county  of  New-York. 

Laws  of  1823,  426,  §  13. 
See  Laws  of  1847,  ch.  280,  ch.  470 ;  1852,  ch.  374 ;  1854,  ch.  73 ;  Code 
of  Procedure,  Title  3,  Part  L    Post,  vol.  4,  pp.  556,  582,  539 ;  vol. 
5,  pp.  6,  245. 


TITLE  V. 

OF  THE  COURTS  OF  COMMON  PLEAS  AND  GENERAL   SESSIONS 
OF  THE  PEACE,  IN  THE  SEVERAL  COUNTIES  OF  THIS  STATE. 

Sio.  1.  Powers  and  jurisdiction  of  courts  of  common  pleas. 

2.  By  whom  to  be  held. 

3.  Courts  of  general  sessions,  by  whom  to  be  held. 

4.  When  justices  of  the  peace  may  be  associated. 

5.  Powers  of  courts  of  general  sessions. 

6.  To  send  indictments  to  oyer  and  terminer. 

7.  To  try  such  as  are  sent  back. 

8.  If  judges  do  not  attend  first  day,  courts  how  adjourned. 

9.  Proceedings  if  they  do  not  attend  on  second  day. 

10.  Judges  interested  in  appeals,  not  to  sit 

11.  Teste  and  return  of  process  of  common  pleas  and  general  flcariona 

12.  Seals  of  common  pleas. 

13.  In  whose  name  write  to  be  tested. 

14.  Clerks  of  counties  to  be  clerks  of  common  pleas  and  sessions. 
16.  Form  of  caption  of  records. 

16.  Form  of  records,  after  the  caption. 

It.  Form  of  continuances,  after  issue  joined. 

18.  Names  of  judges  and  authority  of  court,  not  to  be  inserted. 

19.  Duration  of  terms  of  common  pleas  and  general  sessions. 

20.  .Times  and  places  of  holding  common  pleas  and  general  seswkms. 

21.  In  cases  not  otherwise  directed,  courts  to  be  held  at  court-houses. 
[9061             22  ft  23.  Common  pleas  in  New-York,  by  whom  to  be  held. 

24.  Clerk  of  county  to  be  clerk  of  common  pleas. 

25.  When  and  how  bond  to  be  cancelled. 

26.  Terms  of  common  pleas  of  New-York. 
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8m.  21  General  sessions  in  New- York,  by  whom  held.  TEa*  * 

28.  Special  duty  of  recorder  to  hold  general  eesaions. 

29.  Powers  of  general  sessions. 

*  30.  Duty  of  aldermen  to  attend  general  sessions. 

31.  Court,  when  and  how  long  to  be  held. 

32.  Common  pleas  in  Albany,  by  whom  may  be  held. 

33.  Three  judges  to  be  present,  to  perform  certain  acts. 

34.  Times  of  holding  common  pleas  and  general  sessions  in  Albany. 

5 1.  There  shall  continue  to  be  a  court  of  common  pleas  in  ^^uJlI 
each  county  of  this  state,  which  shall  possess  the  powers  and  o?«mru0of 
exercise  the  jurisdiction,  which  belong  to  the  courts  of  common  SKS?011 
pleas  of  the  several  counties  in  the  colony  of  New-York,  with 
the  additions,  limitations  and  exceptions,  created  and  imposed 
by  the  constitution  and  laws  of  this  state,  and  every  such 
court  shall  have  power, 

1.  To  hear,  try  and  determine,  according  to  law,  all  local 
actions,  arising  within  the  county  for  which  such  court  shall 
be  held;  and  all  transitory  actions,  although  the  same  may 
not  have  arisen  within  such  comity : 

2.  To  grant  new  trials: 

3.  To  hear  and  determine  appeals  from  justices9  courts,  in 
the  cases  and  in  the  manner  prescribed  by  law: 

a.  To  exercise  the  power  and  jurisdiction  conferred  on  them 
by  law  over  the  persons  and  estates  of  habitual  drunkards : 
and, 

5.  To  exercise  such  other  powers  and  duties,  as  may  be 
conferred  and  imposed  by  the  laws  of  this  state. 

2R.L.,  141,  §3;  Laws  of  1823, 40,  §1  j  30  R,  600  j  2  B„  28? ;  1  0ow., 
419;  6  Cow.,  20;  8  Ab.,  274;  3  How.  P.  R..  92;  30  How.  P.  R.,  6; 
27  How.  P.  R.,  209 ;  19  Ab;,  166. 

S  2.  The  judges  of  the  county  courts  of  each  of  the  coun-  b7  whom 
ties  in  this  state  (the  city  and  county  of  \New-York  excepted), to  *•  hdd* 
or  any  three  of  them,  shall  have  power  to  hold  the  courts 
of  common  pleas,  in  their  respective  counties. 

Laws  of  1823,  40,  §  1  ft  3. 

S  3.  Any  three  of  the  judges  of  the  county  courts  of  each  courts  of 
of  the  counties  of  this  state,  except  the  county  of  New- York,  SEiSUbj 
shall  have  power  to  hold  courts  of  general  sessions  in  their wbomhold 
respective  counties. 

5  4.  When  a  sufficient  number  of  judges  of  the  county  when 
courts  shall  not  appear,  to  hold  a  court  of  general  sessions,  fi?^2S©of 
then  one  or  more  justices  of  the  peace  of  the  same  county,  iswdStod. 
shall  be  associated  with  such  judge  or  judges  as  shall  attend ; 
but  no  such  court  shall  be  held  without  the  presence  of  at 
least  one  judge,  and  it  shall  in  no  case  consist  of  more  than 
Ave  persons. 

S  5.  Every  court  of  general  sessions  of  the  peace  shall  have  Bnumen- 

POWCr,  powers  of 

l  To  inquire,  by  the  oaths  of  good  and  lawful  men  of  theSS^ 
county,  of  all  crimes  and  misdemeanors  committed  or  triable 
in  such  county : 

i  To  hear,  determine  and  punish,  according  to  law,  all 

H.-28 
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TITLl  *■    crimes  and  misdemeanors   not  punishable  with  death,  or 

imprisonment  in  the  state  prison  for  life : 
I?*.         3.  To  hear  and  determine  all  appeals  from  any  order  of 
justices  of  the  peace,  under  the  laws  respecting  the  support 
of  bastards : 

4.  To  examine  into  the  circumstances  of  persons  committed 
to  prison  as  parents  of  bastards,  and  to  discharge,  them  in 
the  cases  provided  by  law : 

5.  To  hear  and  determine  the  complaints  which  shall  be 
made  to  such  court,  under  the  laws  respecting  masters, 
apprentices,  and  servants : 

6.  To  review  the  convictions  of  disorderly  persons  actually 
imprisoned,  and  to  execute  the  powers  conferred,  and  duties 
imposed  by  law,  in  relation  to  such  persons : 

7.  To  continue  or  discharge  the  recognizances  and  bonds  of 
persons  bound  to  keep  the  peace,  or  to  be  of  good  behavior, 
or  both  ;  and  to  inquire  into  and  determine  the  complaints  on 
which  the  same  were  founded  : 

8.  To  compel  relatives  of  poor  persons,  and  committees  of 
the  estates  of  lunatics,  to  support  such  persons  and  lunatics, 
in  the  cases  and  in  the  manner  prescribed  by  law : 

9.  To  exercise  the  powers  prescribed  by  law,  in  relation  to 
the  estates  of  persons  absconding  and  leaving  their  families 
chargeable  to  the  public : 

10.  To  let  to  bail  persons  indicted  in  the  said  court  for  any 
crime  or  misdemeanor  triable  therein,  as  provided  by  law : 

ii.  To  discharge  persons  who  shall  have  remained  in  prison 
without  being  indicted,  or  without  being  tried,  in  the  cases 
prescribed  by  law :  and, 

12.  To  execute  such  other  powers  and  duties  as  may  be  con- 
ferred and  imposed  by  the  laws  of  this  state. 

3  R.  L.,  150,  §  2  &  3  ;  13  N.  Y.,  478 ;  3  B.,  141 ;  2  B.,  281 ;   19  W.,  19J; 
12  W.t  212. 

to  eend  in-      §  6.  The  several  courts  of  general  sessions,  shall  send  all 

to^erand  indictments  for  offences  not  triable  therein,  to  the  next  court 

terminer.     0f  0yer  an(j  tajmfaer  an(i  jail  delivery,  to  be  held  in  their 

respective  counties,  there  to  be  determined  according  to  law. 

ib.,  and  to       §  7.  The  said  courts  may  also,  by  an  order  to  be  entered  in 

■rasa***  their  minutes,  send  all  indictments  for  offences  triable  before 

Ucfc         them,  against  prisoners  in  jail,  and  others,  which  shall  not 

have  been  heard  or  determined,  to  the  next  court  of  oyer  and 

terminer  and  jail  delivery,  to  be  held  in  their  respective 

counties,  to  be  there  determined  according  to  law ;  and  if  any 

such  indictment  shall  be  remitted  back,  without  trial,  by  the 

court  of  oyer  and  terminer  and  jail  delivery,  to  the  court 

from  which  it  came,  such  court  may  proceed  thereon. 

10  W.,  510 ;  3  B.,  145. 

j^nrtBtobe  §  8.  If  a  sufficient  number  of  persons  authorised  to  hold 
iflndSUdo  any  of  the  said  courts  of  common  pleas  or  general  swtans, 
notaticnd.  shaU  nofc  attend  for  that  pllrp0se,  before  five  o'clock  in  the 

afternoon  of  the  day  on  which  such  court  is  to  be  held,  it  shall 
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oe  the  duty  of  any  judge  of  the  county  courts,  who  shall    *$££ 
attend,  or  if  there  be  none  present,  of  the  sheriff  or  clerk  of 
the  county,  to  adjourn  the  same  court  to  the  next  day. 

S  9.  If  a  sufficient  number  to  hold  such  court,  shall  not  J5?irtot&be 
attend  before  five   o'clock  in  the   afternoon  of  the  said  JriSS^do 
adjourned  day,  it  shall  be  the  duty  of  such  judge  of  the  notfttTcnd- 
county  courts,  or  if  there  be  none  present,  of  such  sheriff  or 
clerk,  to  adjourn  the  said  court  without  day. 

S  10.  In  all  cases  of  appeal  to  any  court  of  general  sessions  certain 
of  the  peace,  wherein  any  town  in  the  county  shall  be  inte-  tS^ToS0 
rested,  no  judge  or  justice  of  the  peace  being  an  inhabitant  of  ai>pcato- 
such  town,  shall  sit  in  court,  upon  the  hearing  of  such  appeal. 

Laws  of  1823,  40,  §  2. 

S 11.  All  writs  or  process  which  shall  issue  out  of  either  of  Teste  and 
the  said  courts  of  common  pleas  or  general  sessions,  may  be.  {SSSa? 
tested  on  any  day  of  the  term  in  which  such  court  shall  sit, 
and  be  made  returnable  on  any  other  day  of  the  same  term,  or 
at  the  next  term. 

•2B.L,  147,  §  8;  6  Pai.,  109. 

§  12.  The  seals  of  the  several  courts  of  common  pleas,  g2Jj£ 
already  devised,  shall  continue  to  be  the  seals  of  the  courts  piea*. 
of  common  pleas  of  the  respective  counties. 

Laws  of  1823,  40,  §  6. 

$  13.  All  process  issued  out  of  the  court  of  common  pleas,  Jgjj*} 
shall  be  tested  in  the  name  of  the  first  judge  of  the  county  pi^  how 
courts  of  the  respective  counties ;  if  the  office  of  first  judge  ** 
be  vacant,  in  the  name  of  any  other  judge  of  said  court. 
Process  issued  out  of  the  courts  of  general  sessions,  in  cases  flJ5Jj£rf 
not  otherwise  provided  for  by  law,  shall  be  under  the  hands  t£SSS° 
and  seals  of  the  several  judges  or  justices  present  in  court,  at  ■e*8i<m3, 
the  time  the  same  shall  be  granted. 

Laws  of  1823,  40,  §  1. 

g  14.  The  clerks  of  the  several  counties,  (except  the  city  cieriuor 
and  county  of  New  York,)  shall  be  clerks  of  the  courts  of  £E?™d 
common  pleas  and  general  sessions  of  their  respective  counties.  teM,OM- 

Laws  of  1823,  40,  §  4. 

J  15.  The  caption  of  all  records  of  judgment  in  the  courts  Forms  of 
of  common  pleas,  shall  be  in  the  following  form :  "Pleas  inSSSfon11 
the  court  of  common  pleas  held  at"  [the  place  at  which  tbe^lcM 
court  shall  be  held]  "  in  and  for  the  county  of  Westchester,"  ap  CM' 
[or  other  county,  as  the  case  may  be],  "  before  the  judges  of 
the  same  court,  on  "  [such  day  as  the  process  against  the  de- 
fendant shall  be  returnable,  and  shall  be  returned  served]. 

27  How.  P.  B.,  209. 

S  16.  In  all  records  of  judgments  to  be  made  up  in  the  xnMw 
courts  of  common  pleas,  it  shall  be  sufficient,  immediately  Option. 
after  the  caption  thereof,  to  enter  the  declaration,  without 
setting  forth  on  the  record,  the  plaint  or  process  against  the 
defendant,  or  any  memorandum  or  other  matter.    If  judg- 
ment is  not  entered,  or  the  defendant  shall  not  plead,  at  the 
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TITLE  6. 


(311] 

Continuan- 
ces after 
issue. 


Names  of 
judges,  &c. 


Duration 
of  terms. 


Times.  &c., 

of  holding 

common 

pleas  and 

general 

sessions. 

Suffolk. 


Queens. 


Kings. 


Richmond. 


same  term  of  which  the  declaration  is  filed,  an  imparlance 
shall  be  entered  to  the  term  when  judgment  is  entered,  or 
the  plea  of  the  defendant  shall  come  in,  without  entering  any 
continuance  from  term  to  term. 

2  R.  K,  147 ;  13  W.,  279. 

§  17.  When  an  issue  shall  be  joined  in  the  court  of  com- 
mon pleas,  to  be  tried  by  a  jury,  if  the  same  shall  not  be  tried 
at  the  next  term  after  the  joining  thereof,  the  cause  shall  be 
continued  by  a  brief  entry,  setting  forth  that  the  process 
between  the  parties  is  continued  before  the  same  court,  until 
the  term  when  such  issue  shall  be  tried,  or  some  judgment 
of  the  court  shall  be  given,  or  some  order  bo  made  concerning 
such  trial. 

2  R.  L.,  147. 

§  18.  It  shall  not  be  necessary  in  any  part  of  such  records, 
to  insert  the  names  of  the  judges,  or  any  of  them ;  nor  shall 
it  be  necessary  to  set  forth  the  authority  by  which  the  court 
is  held. 

§  19.  Each  term  of  the  several  courts  of  common  pleas  and 
general  sessions,  may  be  continued  and  held  from  the  com- 
mencement thereof,  until  and  including  the  second  Saturday 
after  the  commencement  of  such  term ;  but  no  process  issuing 
out  of  the  said  courts,  except  subpoenas  and  attachments, 
shall  be  tested  or  made  returnable  in  the  second  week  of  the 
said  terms. 

Laws  of  1819,  305. 

§  20.  The  courts  of  common  pleas  arid  general  sessions  in 
the  several  counties  of  this  state,  shall  be  held  in  every  year 
at  the  times  and  places  following,  to  wit : 

i.  In  the  county  of  Suffolk,  the  court  of  common  pleas,  od 
the  last  Tuesday  in  May,  and  the  first  Tuesdays  in  Octoba 
and  January,  and  the  court  of  general  sessions,  on  the  last 
Tuesday  in  May,  and  first  Tuesday  in  October;  but  no  issue 
of  feet  shall  be  tried  by  a  jury  at  any  January  term. 

2.  In  the  county  of  Queens,  the  court  of  common  pleas,  on 
the  first  Tuesday  of  June,  the  second  Tuesday  of  November, 
and  the  third  Tuesday  of  February,  and  the  court  of  general 
sessions  on  the  said  first  Tuesday  of  June,  and  second  Tues- 
day of  November ;  but  no  issue  of  fact  shall  be  tried  by  a 
jury  at  any  February  term. 

3.  In  the  county  of  Kings,  the  courts  of  common  pleas  and 
general  sessions,  shall  be  held  alternately  at  the  court-house 
in  Flatbush,  and  at  the  apprentices'  library  in  the  village  of 
Brooklyn,  on  the  third  Tuesdays  of  April,  July,  October,  and 
January. 

4.  In  the  county  of  Richmond,  the  court  of  common  pleas, 
on  the  second  Tuesdays  of  April,  September  and  December, 
and  the  court  of  general  sessions,  on  the  said  second  Tues- 
days of  April  and  September  j  but  no  issue  of  fact  shall  be 
tried  by  a  jury  in  any  December  term. 
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5.  In  the  county  of  Westchester,  the  court  of  common  w«tl" 
pleas,  alternately  at  the  court-house  in  Bedford,  and  at  the  ch06ter- 
court-house  in  White  Plains,  on  the  fourth  Mondays  of  May 
and  September,  and  on  the  first  Monday  in  December,  and 
the  court  of  general  sessions,  on  the  fourth  Monday  of  May 
and  September,  at  the  place  where  the  common  pleas  shall  be     1***1 
then  held ;  but  no  issue  of  fact  shall  be  tried  by  a  jury  in  any 
December  term. 

6.  In  the  county  of  Putnam,  the  courts  of  common  pleas  Potnam. 
and  general  sessions,  on  the  first  Tuesday  of  February,  and 
the  second  Tuesday  of  September. 

7.  In  the  county  of  Dutchess,  the  said  courts  shall  be  held  DutchcM. 
on  the  first  Mondays  in  February  and  June,  and  on  the  last 
Monday  in  September. 

8.  In  the  county  of  Rockland,  the  court  of  common  pleas,  Bockiana. 
on  the  first  Tuesday  of  February,  the  third  Tuesday  of  April, 
and  the  second  Tuesday  of  November ;  and  the  court  of  gene- 
ral sessions,  on  the  said  third  Tuesday  of  April,  and  second 
Tuesday  of  November. 

9.  In  the  county  of  Orange,  the  courts  of  common  pleas  0ran** 
and  general  sessions,  to  be  held  alternately  at  the  court-house 
in  Goshen,  and  the  academy  in  the  village  of  ETewburgh,  on 
the  second  Monday  in  February,  last  Monday  in  May,  and  the 
first  Mondays  in  September  and  December. 

10.  In  the  county  of  Ulster,  the  court  of  common  pleas,  on  *»*• 
the  second  Mondays  of  January,  April,  June  and  September; 
and  the  court  of  general  sessions,  on  the  second  Mondays  of 
January  and  September;  but  no  jurors  shall  attend  at  the 
said  April  term  of  the  court  of  common  pleas,  and  no  grand 
jurors  at  the  said  September  term  of  the  general  sessions, 
unless  summoned  by  order  of  said  courts  respectively,  regu- 
larly entered  on  their  minutes  at  the  next  preceding  term. 

n.  In  the  county  of  Sullivan,  the  court  of  common  pleas,  sumyon. 

on  the  last  Tuesday  of  January,  and  second  Tuesdays  of  June 

and  October;  and  the  general  sessions,  on  the  last  Tuesday 

of  January,  and  second  Tuesday  of  June. 
12.  In  the  county  of  Greene,  the  court  of  common  pleas,  Gr6ene* 

on  the  first  Tuesday  of  January,  the  last  Tuesday  of  May, 

and  the  first  Monday  of  September ;  and  the  court  of  general 

sessions,  on  the  first  Tuesday  of  January,  and  first  Monday 

of  September. 
|        13.  In  the  county  of  Columbia,  the  courts  of  common  pleas  <w«»w*- 
|     and  general  sessions,  shall  be  held  on  the  first  Monday  of 

June,  the  second  Monday  of  September,  and  the  third  Monday 

of  January. 
!        H.  In  the  county  of  Rensselaer,  the  courts  of  common  pleas  x**™****- 

and  general  sessions,  on  the  last  Mondays  of  January,  May 

and  September. 
j        is.  In  the  county  of  Schoharie,  the  court  of  common  pleas,  8choharl6- 
|     on  the  first  Tuesdays  of  February,  June  and  October ;  and 
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the  court  of  general  sessions,  on  the  first  Tuesdays  of  Febru- 
ary and  June. 

schenecu-       i6.  In  the  county  of  Schenectady,  the  courts  of  common 

dy*  pleas  and  general  sessions,  on  the  third  Tuesdays  of  January, 

May  and  September. 

Saratoga.        i7.  in  the  county  of  Saratoga,  the  court  of  common  pleas, 
on  the  second  Tuesday  of  April,  and  the  last  Tuesdays  of 
i8i3i     August  and  December ;  and  the  court  of  general  sessions,  on 
the  second  Tuesday  of  April,  and  last  Tuesday  of  August. 

Montgom-       is.  In  the  county  of  Montgomery,  the  court  of  common 

ery*  pleas,  on  the  second  Mondays  of  March,  June,  September, 

and  December;  and  the  court  of  general  sessions,  on  the 
second  Mondays  of  March  and  September. 

wwhing-  19.  in  the  county  of  Washington,  the  courts  of  common 
pleas  and  general  sessions,  alternately  at  the  court-house  in 
the  town  of  Salem,  and  at  the  court-house  in  the  town  of 
Kingsbury,  on  the  second  Tuesday  of  March,  the  last  Tues- 
days of  May  and  August,  and  the  first  Tuesday  of  December. 

vramm.  <jo.  jn  fl^  county  of  Warren,  the  courts  of  common  pleas 
and  general  sessions,  on  the  third  Tuesday  of  April,  and  first 
Tuesday  of  October. 

Basex.  21.  In  the  county  of  Essex,  the  court  of  common  pleas,  on 

the  second  Tuesdays  of  January  and  April,  and  the  last 
Tuesday  of  September;  and  the  general  sessions,  on  the 
second  Tuesday  of  January,  and  last  Tuesday  of  September. 

ciinton.  22.  In  the  county  of  Clinton,  the  court  of  common  pleas,  on 
the  first  Tuesday  of  January,  second  Tuesday  of  May,  and 
first  Tuesday  of  October;  and  the  general  sessions,  on  the 
second  Tuesday  of  May,  and  first  Tuesday  of  October. 

FranHin.  23.  In  the  county  of  Franklin,  the  court  of  common  pleas, 
and  the  court  of  general  sessions,  on  the  last  Tuesday  of 
April,  and  on  the  second  Tuesday  of  October. 

ron£!w*  24*  *n  fc^e  cou^y  of  St.  Lawrence,  the  courts  of  common 
pleas  and  general  sessions,  on  the  first  Tuesday  of  June,  the 
second  Tuesday  of  October,  and  the  last  Tuesday  of  January; 
but  no  grand  jury  shall  be  summoned  at  the  June  term. 

Herkimer.  2r>.  In  the  county  of  Herkimer,  the  courts  of  common  pleas 
and  general  sessions,  on  the  first  Mondays  of  February,  June 
and  October. 

oncida.  26.  In  the  county  of  Oneida,  the  courts  of  common  pleas 

and  general  sessions,  at  the  court-house  in  the  town  of 
Whitestown,  on  the  second  Mondays  of  March  and  Sep- 
tember; and  at  the  court-house  in  the  town  of  Borne,  on  the 
second  Mondays  of  June  and  December. 

Madison.  27  jn  ^e  county  of  Madison,  the  courts  of  common  pleas 
and  general  sessions,  on  the  first  Tuesday  of  February,  the 
third  Tuesday  of  June,  and  the  first  Tuesday  of  October. 

oawego.  28.  In  the  county  of  Oswego,  the  courts  of  common  pleas 
and  general  sessions,  shall  be  held  alternately  in  the  east- 
ern and  western  jury  districts,  on  the  first  Tuesdays  of 
February  and  June,  and  the  third  Tuesday  of  September. 
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29.  In  the  county  of  Lewis,  the  courts  of  common  pleas  and 
general  sessions,  on  the  first  Tuesday  of  January,  and  the 
third  Tuesdays  of  April  and  September. 

30.  In  the  county  of  Jefferson,  the  courts  of  common  pleas  puj 
and  general  sessions,  on  the  last  Tuesday  of  February,  the  Jeffereon- 
second  Tuesday  of  June,  and  the  first  Tuesdays  of  September 

and  December;  but  no  grand  jury  shall  be  summoned  at  the 
said  December  and  June  terms. 

31.  In  the  county  of  Delaware,  the  courts  of  common  pleas  a*1™*"- 
and  general  sessions,  on  the  first  Mondays  of  February,  June 

and  October;  but  no  grand  jury  shall  be  summoned  to  attend 
the  said  February  and  June  terms. 

as.  In  the  county  of  Otsego,  the  courts  of  common  pleas  otBeg°« 
and  general  sessions,  on  the  first  Tuesday  of  February,  the 
third  Tuesday  of  June,  and  the  second  Tuesday  of  October. 

33.  In  the  county  of  Chenango,  the  courts  of  common  pleas  oumMg®- 
and  general  sessions,  on  the  second  Tuesdays  of  February, 

June  and  October;  but  no  grand  jurors  shall  be  summoned 
at  the  said  February  and  June  terms,  unless  specially  directed 
by  the  said  courts. 

34.  In  the  county  of  Broome,  the  courts  of  common  pleas  Broome. 
and  general  sessions  on  the  last  Tuesdays  of  August  and 
November,  and  a  term  of  the  courts  of  common  pleas  on  the 
second  Tuesday  of  March. 

35.  In  the  county  of  Cortland,  on  the  third  Tuesday  of  cortiand. 
April,  and  on  the  second  Tuesdays  of  September  and  Decem- 
ber; but  no  grand  jury  shall  be  summoned  at  the  December 
term,  without  the  order  of  the  first  or  senior  judge. 

36.  In  the  county  of  Tompkins,  the  courts  of  common  pleas  Tompkina. 
and  general  sessions  on  the  fourth  Tuesdays  of  January,  May 

and  September. 

37.  In  the  county  of  Tioga  the  courts  of  common  pleas  and  Tioga. 
general  sessions,  alternately  at  the  court-house  in  the  village 

of  Newtown,  and  at  the  court-house  in  the  village  of  Owego, 
on  the  first  Tuesdays  of  January,  May  and  September. 

38.  In  the  county  of  Onondaga,  the  courts  of  common  pleas  Onondaga. 
and  general  sessions,  on  the  fourth  Mondays  of  May,  Septem- 
ber and  January. 

39.  In  the  county  of  Cayuga,  the  courts  of  common  pleas  caynga. 
and  general  sessions,  on  the  third  Mondays  of  January,  May 

and  September. 

40.  In  the  county  of  Seneca,  the  county  court  and  court  of  Seneca. 
sessions  shall  be  held  at  the  court-house  in  the  town  of  Ovid 

and  at  the  court-house  in  the  town  of  Waterloo  in  such  order, 
either  alternately  or  otherwise,  as  the  county  judge  thereof 
shall  appoint. 

Laws  of  1852,  ch.  65. 

41.  In  the  county  of  Ontario,  the  courts  of  common  pleas  Ontario* 
and  general  sessions,  on  the  third  Tuesdays  of  February, 
May,  August  and  November. 
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42.  In  the  county  of  Wayne,  the  courts  of  common  pleas 
and  general  sessions,  on  the  fourth  Tuesdays  of  January,  May 

'  and  September. 

43.  In  the  county  of  Yates,  the  courts  of  common  pleas  and 
general  sessions,  on  the  second  Tuesday  of  January,  the  first 
Tuesday  of  June,  and  the  last  Tuesday  of  September. 

44.  In  the  county  of  Steuben,  the  courts  of  common  pleas 
and  general  sessions,  on  the  third  Tuesdays  of  June  and 
October,  and  the  first  Tuesday  of  February. 

45.  In  the  county  of  Livingston,  the  courts  of  common  pleas 
and  general  sessions,  on  the  last  Mondays  of  January,  May 
and  September. 

46.  In  the  county  of  Monroe,  the  courts  of  common  pleas 
and  general  sessions,  on  the  fourth  Monday  of  March,  the 
second  Monday  of  June,  and  the  first  Mondays  of  October 
and  December. 

47.  In  the  county  of  Genesee,  the  courts  of  common  pleas 
and  general  sessions,  on  the  first  Tuesday  of  February,  and 
second  Tuesdays  of  June  and  October. 

48.  In  the  county  of  Orleans  the  courts  of  common  pleas 
and  general  sessions,  on  the  third  Mondays  of  January, 
June  and  September. 

49.  In  the  county  of  Niagara,  the  courts  of  common  pleas 
and  general  sessions,  on  the  first  Tuesdays  of  January, 
May  and  September. 

50.  In  the  county  of  Erie,  the  court  of  common  pleas,  on 
the  first  Mondays  of  March  and  June,  the  fourth  Monday 
of  August,  and  the  first  Monday  of  December ;  and  the 
general  sessions,  on  the  first  Monday  of  March,  and  the  fourth 
Monday  of  August. 

51.  In  the  county  of  Allegany,  the  courts  of  common  pleas 
and  general  sessions,  on  the  second  Tuesday  in  February,  and 
fourth  Tuesday  in  June  and  October. 

52.  In  the  county  of  Cattaraugus,  the  courts  of  common 
pleas  and  general  sessions,  on  the  last  Tuesday  of  January, 
third  Tuesday  of  June,  and  first  Tuesday  of  October. 

53.  In  the  county  of  Ohautauque,  the  courts  of  common 
pleas  and  general  sessions,  on  the  second  Tuesdays  of  October 
and  February,  and  the  fourth  Tuesday  of  June. 

Agreeable,  with  some  exceptions,  to  the  statutes  in  force,  in  September, 
1828. 

to  bo  held       §  21.  In  all  cases  not  specially  provided  for  in  the  preceding 
houu*      section,  the  courts  of  common  pleas  and  general  sessions, 
shall  be  held  at  the  court  houses  in  the  several  counties* 

Laws  of  1821,  64,  §  2  &  11. 

§  22.  The  first  judge  of  the  county  courts  of  the  city  and 
county  of  New  York,  and  the  mayor,  recorder  and  aldermen 
of  the  said  city,  shall  be  judges  of  the  court  of  common 
pleas  of  the  said  city  and  county. 

§  23.  The  said  court  of  common  pleas,  may  also  be  held 
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by  the  first  judge,  the  mayor,  or  recorder,  either  alone,  or  with    TITLE  * 
one  or  more  of  the  other  judges ;  but  it  shall  be  the  special 
duty  of  the  first  judge  to  hold  the  said  court. 

§  24.  The  clerk  of  the  city  and  county  of  New  York,  shall,  cierkof 
by  virtue  of  his  office,  be  clerk  of  the  court  of  common  pleas  S^S1"* 
for  the  said  city  and  county ;  and  every  person  hereafter  b0°£ia] 
elected  to  that  office,  shall,  before  he  enters  on  the  duties 
thereof,  execute  a  bond  to  the  people  of  this  state,  in  the 
penalty  of  fifteen  thousand  dollars,  with  two  sufficient  sureties, 
to  be  approved  by  the  said  first  judge,  conditioned  that  such  itscondi- 
clerk  shall  well  and  faithfully,  in  all  things,  apply,  appropri-  t,on' 
ate  and  pay  over  all  such  sums  of  money  as  he  may  from 
time  to  time  receive,  in  virtue  of  his  said  office,  during  his 
continuance  therein ;  and  that  if  default  be  made  therein,  he 
and  his  sureties  will  jointly  and  severally  answer  and  pay  to 
the  parties  who  may  be  injured  by  such  default,  all  damages 
they  may  sustain ;  which  bond,  when  so  executed  and  ap- 
proved, shall  be  filed  in  the  office  of  the  clerk  of  the  supreme 
court  in  the  city  of  New  York. 

Laws  of  1826,  2G5,  §  1  &  2. 

§  25.  "Whenever  any  such  clerk  shall  go  out  of  office,  and  when  and 
shall  pay  over  to  his  successor  all  the  monies  then  remaining  in  to3  be^n. 
his  hands,  accompanied  by  such  vouchers  and  statements  celled> 
in  relation  thereto,  as  shall  be  satisfactory  to  such  successor, 
to  be  signified  by  his  certificate  under  seal,  it  shall  be  the  duty 
of  the  said  first  judge,  to  grant  an  order  requiring  the  clerk  of 
the  supreme  court,  upon  the  filing  of  such  certificate  in  his 
office,  to  give  up  the  bond  executed  by  the  clerk  so  going  out 
of  office,  and  his  sureties,  to  the  parties  who  executed  the 
same,  to  be  cancelled.    And  it  shall  be  the  duty  of  the  clerk 
of  the  supreme  court  to  obey  such  order. 

S  26.  The  court  of  common  pleas  for  the  city  and  county  ^e™  of 
of  New  York,  shall  be  held  on  the  third  Monday  of  every  &Z0011 
month.    The  several  terms  shall  be  called  after  the  different 
months  of  the  year,  in  which  they  are  respectively  held. 
Writs  of  inquiry  issuing  out  of  the  said  court,  may  be  tested 
and  made  returnable  the  second  week  of  the  said  term. 

S  27.  The  first  judge  of  the  county  courts  of  the  city  and  gjjjjj  ln 
comity  of  New  York,  and  the  mayor,  recorder  and  aldermen  New-York, 
of  the  said  city,  or  any  three  of  them,  of  whom  the  said  first 
jndge,  mayor  or  recorder  shall  always  be  one,  shall  have 
power  to  hold  courts,  of  general  sessions  in  and  for  the  said 
city  and  county  of  New  York. 

g  28.  It  shall  be  the  special  duty  of  the  recorder  of  the  city  £gy£ 
of  New  York,  to  hold  the  said  court  of  general  sessions. 
m  S  29.  The  said  court  of  general  sessions,  shall  possess  the  £°™Jfof 
like  powers  as  the  courts  of  general  sessions  for  the  other  »ewion». 
counties  in  this  state,  and  in  addition  thereto,  shall  have 
power,  when  the  said  first  judge  shall  preside,  to  hear,  try 
and  determine  any  indictment  for  any  crime  punishable  by 
imprisonment  for  life.    The  court  shall  also  have  the  same 
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power,  when  the  mayor  or  recorder  presiding  shall  be  of  the 
degree  of  counsellor  in  the  supreme  court  of  this  state  of  at 
least  three  years'  standing. 

Laws  of  1821,  65,  §  6,  6,  1  ft  11 ;  2  R.  L.,  503,  §  9  ;  18  J.  R.,  187. 

[317]        §  30.  It  shall  be  the  duty  of  two  of  the  aldermen  of  the 
to  attSfdn   c**y  °^  New- York  to  attend  as  judges  of  the  said  court,  when 
notified  or  required  for  that  purpose,  by  the  mayor  or  re- 
corder ;  and  the  commou  council  may  provide  a  suitable  com- 
pensation for  their  attendance. 

2  R.  L.,  503,  §  8. 

Tems  or        g  31.  The  said  court  of  general  sessions  shall  commence  and 
wmrt'       be  held  on  the  first  Monday  in  every  month,  and  may  continue 
and  be  held  every  day,  from  the  commencement  thereof,  until 
and  including  Saturday,  in  the  third  week  thereafter. 

35  N>  Y.,  127  ;  26  How.  P.  R.,  203. 

taAiiffi!"      $  ^2*  "ie  court  °f  common  pleas  for  the  county  of  Albany, 
ny'  may  be  held  by  the  first  judge  of  the  county  courts  of  the 
said  county,  either  alone,  or  with  one  or  more  of  the  other 
judges  ;  and  it  shall  be  the  special  duty  of  the  first  judge  to 
hold  the  said  court, 
totetaa"     $  33-  Bnt  no  district  attorney  of  the  said  county  shall  be 
jjyatieast  appointed  or  removed,  nor  shall  any  justice  of  the  peace  of 
judges,     said  county  be  removed,  unless  the  court,  at  the  time  of  such 
appointment  or  removal,  shall  consist  of  at  least  three  judges 
of  the  county  courts, 
•rimes  of        §  34.  The  courts  of  common  pleas  and  general  sessions  for 
com!pfeas  the  county  of  Albany,  shall  be  held  on  the  third  Tuesday  of 
m/Suia1  March,  and  the  second  Tuesdays  of  June,  September  and 
Albany.      December ;  but  no  trial  shall  be  had  in  any  criminal  prosecu- 
tion, during  the  first  week  of  the  said  terms. 
See  Laws  of  1858,  ch.  330  ;  1855,  ch.  337  ;  ch.  530 ;  1851,  ch.  441,  cb. 
444 ;  1850,  ch.  205  ;  1847,  ch.  255,  ch.  280,  ch.  470 ;  1837,  ch.  468; 
1830,  ch.  186.    Code  of  Procedure,  Title  5,  Part  L     Post,  vol.  4,  p. 
541,  556,-  582 ;  vol.  5,  p.  6. 

TITLE  VI. 

OP  MAYORS'  COURTS  IN  CITIES. 

Sbo.  1,  2  ft  3.  Mayor's  court  of  Albany,  by  whom  held ;  its  powers  and  terms. 

4,  5  ft  6.  Mayor's  court  of  Hudson,  by  whom  held ;  its  powers  and  terms. 

7  ft  8.  Clerk  of  the  court ;  his  duty,  and  that  of  marshal,  &c. 

9,  10  ft  11.  Mayor's  court  of  Troy,  by  whom  held ;  its'  powers  and  terms. 
12.  Clerk  of  Rensselaer  county  to  be  clerk  of  court 
13  ft  14.  Duty  of  marshal  and  other  officers. 

15.  Seals  of  mayors'  courts. 

16.  Names  of  their  several  terms. 

17.  Aldermen  may  sit  as  judges ;  when  to  hold  courts. 

18.  Courts,  how  adjourned,  if  not  formed  on  day  appointed. 

19.  Process  not  to  be  tested  and  returnable  in  same  term. 

20.  Process  how  to  be  made  returnable. 
21  ft  22.  Form  of  records  of  judgments. 

Mayor's         §  1.  The  mayor,  recorder  and  aldermen  of  the  city  of 
Sbiil?     Albany,  or  the  mayor  and  recorder  jointly,  or  either  of  them 
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singly*  with  or  without  the  presence  of  any  of  the  aldermen,    TITLB  * 
shall  have  power  to  hold  a  court  of  common  pleas,  to  be  called, 
"  The  mayor's  court  of  the  city  of  Albany." 

2  R.  L.,  601,  §  1  A  4;  Laws  of  1814,  251,  §  8. 

5  2.  The  said  court  shall  have  power  to  hear,  try  and  deter-  Jjjjpjj 
mine,  according  to  law,  all  local  actions  arising  within  the  city  Albany. 
of  Albany,  and  also  all  transitory  actions,  although  the  same 
may  not  have  arisen  therein. 

§  3.  The  said  court  shall  be  held  on  the  first  Tuesday  of     [»is] 
every  month,  and  may  be  continued,  until  and  including  the  Ib* 
following  Thursday. 

2  B.  L.,  501,  §  1  ft  4;  Laws  of  1814,  251,  §  8. 

$  4.  The  mayor,  recorder  and  aldermen  of  the  city  of  Jjjjo'j8 
Hudson,  or  the  mayor  and  recorder  jointly  or  either  of  them  Hudson. 
stagly>  with  or  without  the  presence  of  any  of  the  aldermen, 
shall  have  power  to  hold  a  court  of  common  pleas,  to  be  called 
"  The  mayor's  court  of  the  city  of  Hudson." 

2  R.  L.,  502,  §  2  ft  4. 

S  5.  The  mayor's  court  of  the  city  of  Hudson,  shall  be  held  its  terms. 
on  the  last  Tuesday  of  every  month,  and  the  terms  thereof 
may  continue  to  be  held  two  days  inclusive. 

S  6.  The  mayor's  court  of  the  city  of  Hudson  shall  have  **  powers. 
power  to  hear,  try  and  determine,  according  to  law,  all  actions, 
real,  personal  and  mixed,  arising  within  the  said  city,  and  not 
elsewhere. 

§  7.  The  clerk  of  the  city  of  Hudson,  shall  be  clerk  of  the  £*«*  oruw 
said  court ;  and  it  shall  be  the  duty  of  the  said  clerk,  and  of  co 
the  marshal,  constables,  jailers,  and  all  other  subordinate 
officers  in  and  for  the  said  city,  to  attend  the  said  court  as 
often  as  shall  be  requisite,  and  to  obey  and  perform  all  the 
duties  of  their  respective  offices,  as  well  when  required  by 
the  said  mayor's  court,  or  any  judge  thereof,  as  otherwise. 

2B.L,  499,  §  21  ft  22. 

5  8.  The  said  marshal,  and  other  ministerial  officers  of  the  JjghS  &c. 
said  city,  shall  execute  and  return  all  the  writs  and  process  of  mars  a 
the  said  court,  to  them  respectively  directed,  in  the  same 
manner  as  the  sheriff  and  other  officers  of  any  court  of  record 
in  this  state. 

5  9.  The  mayor,  recorder  and  aldermen  of  the  city  of  Troy,  *w*£ 
or  the  mayor  and  recorder  jointly  or  either  of  them  singly,  ty»j.  n 
with  or  without  the  presence  of  any  of  the  aldermen,  shall 
have  power  to  hold  a  court  of  common  pleas,  to  be  called 
"The  mayor's  court  of  the  city  of  Troy." 

Laws  of  1816,  144,  §  26,  29  ft  35. 

5 10.  The  said  court  shall  have  power  to  hear,  try  and  its  powers. 
determine,  according  to  law,  all  local  actions  arising  within 
the  city  of  Troy,  and  also  all  transitory  actions,  although  the 
same  may  not  have  arisen  therein. 

§  11.  The  said  court  shall  be  held  on  the  first  Tuesday  of  its  terms. 
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every  month,  at  the  court-house  of  the  county  of  Rensselaer, 
in  the  said  city,  and  may  continue  to  be  held  for  two  days 
inclusive. 

§  12.  The  clerk  of  the  county  of  Rensselaer,  shall,  by  virtue 
of  his  office,  be  clerk  of  the  said  court ;  and  the  records  and 
proceedings  of  the  said  court  shall  be  filed  and  kept  in  the 
office  of  the  clerk  of  the  said  county. 

Laws  of  181G,  14A,  §  36. 

§  13.  It  shall  be  the  duty  of  the  marshal,  constables,  jailers, 
and  all  other  subordinate  officers  in  and  for  the  said  city  of 
Troy,  to  attend  the  said  court  as  often  as  shall  be  requisite, 
and  to  obey  and  perform  all  the  duties  of  their  respective 
offices,  as  well  when  required  by  the  said  mayor's  court,  or  any 
judge  thereof,  as  otherwise. 

Laws  of  1816,  144,  §  30. 

§  14.  The  said  marshal  and  other  ministerial  officers  of  the 
said  city,  shall  execute  and  return  all  the  writs  and  process 
of  the  said  court,  to  them  respectively  directed,  in  the  same 
manner  as  the  sheriff  and  other  officers  of  any  court  of  record 
in  this  state. 

§  15.  The  seals  of  the  several  mayors'  courts  of  the  cities 
of  Albany,  Hudson  and  Troy,  already  devised  and  made,  shall 
continue  to  be  the  seals  of  the  said  courts  respectively. 

§  16.  The  several  terms  of  the  said  courts  shall  respectively 
be  called  after  the  months  in  which  they  are  held. 

§  17.  Any  alderman  of  the  city  of  Albany,  Hudson  or  Troy, 
may,  in  any  case,  sit  as  a  judge  of  the  mayor's  court  of  his 
city ;  and  in  case  of  the  sickness  or  absence  of  the  mayor  and 
recorder  of  either  of  the  above  cities,  or  of  their  offices  being 
vacant,  it  shall  be  lawful  for  any  three  aldermen  of  such  city 
to  hold  the  mayor's  court  thereof. 

2  II.  L.,  602,  §  1,  6,  15,  16  &  17. 

§  18.  In  case  any  of  the  said  courts  shall  not  be  formed  and 
held,  at  the  time  the  same  shall  be  required  by  law,  or  at  the 
time  to  which  it  shall  have  been  adjourned,  it  shall  be  lawful 
for  any  judge,  or  for  the  clerk  thereof,  to  adjourn  the  same 
from  day  to  day,  until  a  court  shall  be  formed,  or  until  the 
next  term. 

g  19.  No  process  in  any  mayor's  court  shall  be  tested  and 
made  returnable  during  the  same  term ;  and  no  process,  issu- 
ing out  of  any  of  the  mayor's  courts,  and  delivered  to  the 
sheriff,  or  other  proper  officer,  for  service,  at  any  time  during 
term,  shall  be  served,  unless  the  same  be  made  returnable  at 
the  term  next  thereafter. 

6  Pai.,  109. 

§  20.  All  writs  and  process,  issuing  out  of,  or  returnable 
before  the  said  several  courts,  respectively,  and  all  writs  to 
them  directed,  shall  be  made  returnable  before,  or  be  directed 
to,  "the  judges  of  the  mayor's  court  in  and  for  the  city  of 
Albany,1'  or  Hudson,  or  Troy,  as  the  case  may  ^ 
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records* 


§  21.  In  the  records  and  proceedings  of  the  said  courts,  FomTor 
"judges  of  the  said  court,"  shall  be  inserted,  instead  of  mayor, 
recorder  and  aldermen  of  the  said  cities. 

3  How.  P.  B.f  303. 

§  22.  It  shall  be  unnecessary  to  insert  the  names  of  any 
mayor,  recorder  or  alderman,  in  any  records  of  judgments,  or 
other  proceedings,  in  the  said  courts ;  and  all  records  of  judg- 
ments therein,  shall  be  made  up  in  the  same  form  as  the  like 
records,  in  the  courts  of  common  pleas  of  the  several  counties 
of  this  state. 

See  Laws  of  1855,  ch.  196;  1851,  ch.  483;  1840,  ch.  121 ;  1848,  ch. 
86;  1844,  ch.  189;  1842,  ch.  275;  1830,  ch.  328;  1829,  ch.  101; 
Code  of  Proceedure,  Title  5,  Part  I. 


CHAP.  II.  w« 

Of  Courts  of  peculiar  and  special  Jurisdiction. 

Title  1. — Of  surrogates'  courts. 

Tttlb  2. — Of  the  courts  of  special  sessions  of  the  peace. 

Tttle  3. — Of  special  justices'  courts  in  the  several  cities  of  this  state. 

Title  4. — Of  courts  held  by  justices  of  the  peace. 

TITLE  I. 

OF  SURROGATES'    COURTS, 

Sic.  1.  Jurisdiction  of  surrogates;  to  have  none  but  those  expressly  given. 

2.  Courts  to  be  always  open,  especially  on  every  Monday. 

3.  Present  seals  continued. 

4.  When  new  seals  to  be  made  j  form ;  description  to  be  deposited. 

5.  On  seal  being  lost,  &c.  new  one  to  be  made ;  notice  to  be  given. 

6.  Special  powers  of  surrogates. 

1.  Books  to  be  provided  by  them ;  indexes  to  be  made  thereto. 

8.  To  preserve  papers,  books,  Ac,  and  deliver  them  to  his  successor. 

9.  Sheriffs  and  other  officers  to  obey  process,  Ac,  of  surrogates. 

10.  Costs  to  be  awarded  in  discretion  of  surrogate. 

11.  Successor  to  complete  business  pending. 

12.  Jurisdiction  once  acquired,  to  be  exclusive  of  other  surrogates. 

13.  Surrogates  not  to  be  counsel,  Ac.,  in  certain  cases. 

S 1.  Every  surrogate  who  shall  have  duly  qualified,  by  Po1!J?£J0' 
taking  the  oath  and  executing  the  bond  required  by  law,  shall  rorrog,t*s* 
hold  a  court  within  the  limits  of  the  county  for  which  he  was 
appointed,  and  shall  have  power, 

i.  To  take  the  proof  of  wills  of  real  and  personal  estate,  in  gjj^jj* 
the  cases  prescribed  by  law ;  and  also  to  take  the  proof  of  c  8 
any  will  relating  to  real  estate  situated  within  the  county 
of  such  surrogate,  when  the  testator  in  such  will,  shall  have 
died  out  of  this  state,  not  being  an  inhabitant  thereof,  and 
not  leaving  any  assets  therein : 

2.  To  grant  letters  testamentary  and  of  administration ; 
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8.  To  direct  and  control  tlje  conduct  and  settle  the  accounts 
of  executors  and  administrators : 

4.  To  enforce  the  payment  of  debts  and  legacies,  and  the 
distribution  of  the  estates  of  intestates : 

c  To  order  the  sale  and  disposition  of  the  real  estates  of 
deceased  persons : 

«.  To  administer  justice  in  all  matters  relating  to  the  af- 
fairs of  deceased  persons,  according  to  the  provisions  of  the 
statutes  of  this  state : 

7.  To  appoint  guardians  for  minors,  to  remove  them,  to  di- 
rect and  control  their  conduct,  And  to  settle  their  accounts, 
as  prescribed  by  law : 

8.  To  cause  the  admeasurement  of  dower  to  widows : 
Which  powers  shall  be  exercised  in  the  cases,  and  in  the 

manner,  prescribed  by  the  statutes  of  this  state. 

Laws  of  1837,  ch.  460;  11  N.  Y.,  321;  8  N.  T.,  31 ;  31  B.,  546;  16  B., 
558;  10  B.,  028;  7  B.,  142,  640;  6  B.,  342;  5  B.f  398,  449;  4  B., 
416;  3  B.,  341  ;  1  B.,  372 ;  1  B.  Ch.,  155,  454;  11  PaL,  475.  Post, 
vol.  4,  pp.,  486,  499.  34  N.  Y.,  342 ;  43  B.,  415 ;  39  B.,  19. 

g  2.  The  surrogates'  courts  shall  be  at  all  times  open,  for 
the  hearing  of  any  matters  within  the  jurisdiction  thereof; 
and  particularly  on  Monday  of  each  week,  it  shall  be  the  duty 
of  every  surrogate  to  attend  at  his  office,  to  execute  the 
powers  and  duties  conferred  on  him. 

g  3.  The  seals  of  the  several  surrogates  of  the  respective 
counties  of  this  state,  of  which  a  description  in  writing 
has  heretofore  been  deposited  and  recorded  in  the  office  of 
the  secretary  of  this  state,  shall  continue  to  be  the  seals  of  the 
surrogates'  courts  of  such  counties  respectively. 

1  R.  L.,  445,  §  4. 

g  4.  Whenever  a  surrogate  shall  be  appointed  for  anj 
county  hereafter  organized,  or  for  any  county  for  which  no 
surrogate's  seal  shall  have  been  provided,  he  shall,  at  his  own 
expense,  cause  a  seal  to  be  made  for  his  office,  with  such  de- 
vice as  he  shall  think  proper,  upon  which  shall  be  inscribed  the 
name  of  the  county  for  which  such  surrogate  was  appointed, 
and  the  words  "  Surrogate  Seal."  He  shall  deliver  a  descrip- 
tion of  such  seal  to  the  secretary  of  state,  to  be  by  him 
deposited  and  recorded  in  his  office  as  part  of  the  public 
records  of  this  state;  and  the  same  shall  thereupon  be  the 
seal  of  the  surrogate's  court  of  such  county. 

g  5.  Whenever  the  seal  of  the  surrogate's  court  of  any 
county  shall  be  so  injured  that  it  can  not  be  conveniently 
used,  the  surrogate  shall  destroy  the  same;  and  whenever  the 
surrogate's  seal  shall  be  lost  or  destroyed,  he  shall  at  his  own 
expense,  provide  a  new  seal,  similar  in  all  respects  to  such 
former  seal,  and  shall  give  notice  thereof  in  writing  to  the 
secretary  of  state,  who  shall  file  such  notice;  and  thereupon 
such  new  seal  shall  become  the  seal  of  the  surrogate's  court 
of  such  county. 

g  6.  Every  surrogate  shall  have  power, 

i.  To  issue  subpoenas  under  his  seal  of  office,  to  compel  the 
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attendance  of  any  witness,  residing  or  being  in  any  part  of  T^JCL 
this  state,  or  the  production  of  any  paper,  material  to  any  BubpoenM. 
inquiry  pending  in  his  court,  the  form  of  which  shall  be 
similar  to  that  used  by  courts  of  record  in  the  like  cases  : 

2.  To  punish  disobedience  to  any  such  subpoena,  and  to  n>.  attach- 
punish  witnesses  for  refusing  to  testify  after  appearing,  in  the  an&t 
same  manner  and  to  the  same  extent,  as  courts  of  record  in  wltno8Mi' 
similar  cases,  and  by  process  similar  in  form  to  that  used  by 

such  courts: 

3.  To  issue  citations  to  parties  in  all  matters  cognizable  in    .ewn 
his  court,  and  in  the  cases,  prescribed  by  law,  to  compel  the  uom.** 
appearance  of  such  parties : 

4.  To  enforce  all  lawful  orders,  process  and  decrees  of  his  n>.  attach 
court,  by  attachment  against  the  persons  of  those  who  shall  a^U 
neglect  or  refuse  to  comply  with  such  orders  and  decrees,  or  partlefl- 
to  execute  such  process ;  which  attachments  shall  be  in  form 
similar  to  that  used  by  the  court  of  chancery  in  analogous 
cases: 

s.  To  exemplify  under  his  seal  of  office,  all  transcripts  of  Toexem- 
records,  papers  or  proceedings,  therein ;  which  shall  be  re-  «!&!*& 
ceived  in  evidence  in  all  courts,  with  the  like  effect  as  the 
exemplifications  of  the  records,  papers  and  proceedings  of 
courts  of  record : 

6.  To  preserve  order  in  his  court  during  any  judicial  pro-  ^gSjJJ. 
ceeding,  by  punishing  contempts  which  amount  to  an  actual 
interruption  of  business,  or  to  an  open  and  direct  contempt 
of  his  authority  or  person,  in  the  same  manner  and  to  the 
same  extent,  as  courts  of  record. 

11  N.  Y.,  330;  10  B.,  528;  5  D.,  537;  1  Du.,  698;  Laws  of  1830,  ch. 
320,  §  36. 

§  7.  The  surrogate  of  each  county  shall  provide  and  keep  J^dlS.1" 
the  following  books : 

i.  A  book  in  which  shall  be  fully  and  distinctly  recorded  all 
wills,  testaments  and  codicils  proved  before  him,  and  the 
proof  thereof;  and  in  which  he  may  also  record  any  will 
relating  to  real  estate  situated  within  his  county,  which  shall 
have  been  duly  proved  before,  and  recorded  by,  any  other 
surrogate;  upon  the  production  of  an  exemplified  copy  of 
such  record : 

2.  A  book  in  which  shall  be  recorded  in  like  manner,  all 
letters  testamentary,  and  of  general  and  special  administra- 
tion: 

3.  A  book  in  which  shall  be  entered  all  accounts  of  executors 
and  administrators,  settled  before  him : 

4.  A  book  in  which  shall  be  entered  all  minutes  of  other 
proceedings,  by  or  before  him,  in  relation  to  the  estates  of 
deceased  persons,  with  all  orders  and  decrees  made  by  him, 
and  minutes  of  all  citations,  subpoenas,  attachments  and  other 
process  issued  by  him,  in  relation  to  such  estates ;  and  the 
testimony  taken  by  him  in  relation  to  the  granting  or  revoca- 
tion of  letters  testamentary,  or  of  administration  : 
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TITLB !"  5.  A  book  in  which  shall  be  recorded  the  appointment  of 
guardians  for  infants,  the  revocation  of  any  such  appointment, 
and  the  accounts  rendered  by  such  guardians,  at  full  length : 
e.  A  book  in  which  shall  be  entered  all  proceedings  in  rela- 
tion to  the  admeasurement  of  dower,  and  all  orders,  reports 
and  decrees  thereupon : 
bSd!EXicd.  ^°  ea°k  °^  *^e  ^^  books  there  shall  be  attached  an  index 
of  the  subjects  therein,  with  a  reference  to  the  pages  where 
such  subjects  may  be  found ;  which,  together  with  such  books, 
shall  at  all  proper  times  be  open  to  the  inspection  of  any  per- 
son paying  the  fees  allowed  by  law  for  such  examination. 

Subdivision  No.  3,  repealed  by  Laws  of  1837,  ch.  4450,  and  a  new  pro- 
vision substituted.    Post,  voL  4,  p.  486. 

[933]        §  8.  Every  surrogate  shall  carefully  file  and  preserve  all 

f»p€«,^   affidavits,  petitions,  reports,  accounts,  and  all  other  papers 

preyed,  belonging  to  his  court ;  and  all  such  papers,  and  the  books 

kept  by  him,  shall  belong  and  appertain  to  his  office,  and  be 

delivered  to  his  successor. 

sheriflfr,         §  9.  Every  sheriff,  jailer,  coroner,  or  other  executive  officer, 

o£y         to  whom  any  citation,  subpoena,  attachment  or  other  process, 

proceBB.     jggQed  by  a  surrogate's  court,  may  be  directed  or  delivered  for 

the  purpose  of  being  executed,  shall  execute  the  same,  in  the 

same  manner  as  if  issued  by  a  court  of  record,  and  for  any 

neglect  or  misfeasance  therein,  shall  be  subject  to  the  same 

penalties,  actions  and  proceedings,  as  if  the  same  had  occurred 

in  relation  to  any  process  issued  by  courts  of  record. 

contated        S  10-  In  aN  cases  of  contest  before  a  surrogate's  court,  such 

S£ei?       court  may  award  costs  to  the  party  in  the  judgment  of  the 

court  entitled  thereto,  to  be  paid  either  by  the  other  party 

personally,  or  out  of  the  estate,  which  shall  be  the  subject  of 

such  controversy. 

26  B.,  329;  IB.  Ch.,  91;  6  Pal.,  17;  3  Pai.,  185;  39  BM  173;  25  How. 
P.  R.,  8. 

Powers  of  §  H.  Upon  the  office  of  any  surrogate  becoming  vacant, 
his  successor  shall  have  power  and  authority  to  complete  any 
business  that  may  have  been  begun,  or  that  was  pending  be- 
fore such  surrogate. 

1  R.  L,  455. 

Exclusive  §  12.  When  jurisdiction  shall  have  been  acquired  by  any 
iioiun  ccr-  surrogate's  court,  in  relation  to  any  matter  or  proceeding, 
tain  cases.  gu^  jlirisdicti0n,  over  the  same  matter  and  all  its  incidents, 
shall  be  exclusive  of  all  other  surrogates,  except  when  other- 
wise provided  by  law.  And  whenever  any  guardian  shall 
have  been  appointed,  or  any  other  proceedings  shall  have 
been  commenced,  in  relation  to  any  other  matter,  in  any 
surrogate's  court,  all  other  proceedings  in  relation  to  such 
guardian  or  other  matter,  shall  be  had  and  continued  in  the 
surrogate's  court  of  the  same  county. 

Not  to  be  15  Ab.,  323. 

counsel,        §  13.  No  surrogate  shall  be  counsel,  solicitor  or  attorney 
tato  asST  for  or  against  any  executor,  administrator,  guardian  or  minor, 


successor. 
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in  any  civil  action,  over  whom  or  whose  accounts  he  could 
have  any  jurisdiction  by  law. 

See  Laws  of  1837,  ch.  460 ;  1847,  ch.  280,  ch.  470 ;  1844,  ch.  300 ;  1851, 
ch.  175 ;  1830,  ch.  320,  §  36.     Post,  vol.  4,  pp.  486,  556,  582,  604. 

TITLE  H. 

OF  THE  COURTS  OF  SPECIAL  SESSIONS  OF  THE  PEACE. 

Sec.  1.  By  whom  such  courts  may  be  held  in  New- York. 

2.  Sheriffs  to  execute  judgments,  4c. ;  how  authenticated. 

3.  By  whom  such  courts  may  be  held  in  other  counties. 

§  1.  Courts  of  special  sessions  of  the  peace  may  be  held  in  jJJhSdto*0 
and  for  the  city  and  county  of  New-York,  by  any  three  New-York. 
judges  of  the  court  of  common  pleas  of  the  said  city  and 
county,  of  whom  the  first  judge  of  said  court,  the  mayor  or 
recorder  of  said  city,  shall  always  be  one,  in  the  cases  and  for 
the  purposes  provided  by  law. 

2B.L,  504,  §  13;  354,  §  41j  508,  §  8. 

'$  2.  The  judgments  and  orders  of  the  said  court,  shall  be    i*mi 
executed  by  the  sheriff  of  the  said  city  and  county,  by  virtue  ;S£ffigUt 
of  a  warrant  under  the  hand  and  seal  of  the  first  judge,  mayor  executed, 
or  recorder,  who  presided  ;•  or  of  the  persons  who  formed  such 
court 

2  B.  L.,  504,  §  14. 

§  3.  Courts  of  special  sessions  of  the  peace  for  the  several  Jj,  ^Jj*1 
counties  of  this  state,  other  than  the  city  and  county  of  New-  other  conn. 
York,  may  be  held  in  and  for  any  county,  by  three  justices  ties' 
of  the  peace  of  the  same  county,  or  by  two  such  justices  and 
one  judge  of  the  county  courts  of  such  county,  in  the  cases, 
and  for  the  purposes,  provided  by  law. 

3B.L,  SOY,  §  4. 

See  Laws  of  1845,  ch.  180;  1850,  ch.  205;  1851,  ch.  441  481-  1858, 
ch.  282;  1849,  ch.  150,  ch.  134,  ch.  125 ;  1844,  ch.  319. 

TITLE  m. 

OF  SPECIAL   JUSTICES'    COUBTS   IN   THE    SEVERAL   CITIES  OF 

THIS  STATE. 

Sbo.  1.  Marine  court  in  New-York. 

2.  Assistant  Justices'  courts  in  New- York. 

3.  Justices'  court  in  Albany. 

4.  Justices*  court  in  Hudson. 

5.  Powers,  jurisdiction  and  mode  of  proceeding  of  such  courts. 

5 1.  The  justices  of  the  marine  court  of  the  city  of  New-  JJf*™ 
Tork,  are  authorised  and  required  to  hold  a  court  in  the  said  New-York 
city,  to  be  known  by  the  name  of  "  The  Marine  Court  of  the 
city  of  New-York." 

3R.L,  381,  §  106;  Laws  of  1819,  74;  see  LawBof  1858,  ch.  334;  1857, 
ch.  295;  1853,  ch.  529,  ch.  617 ;  1852,  ch.  389.  Code  of  Procedure, 
Tit  7,  ch.  I;  3  D.,  81 ;  3  S.  &  0.,  299. 

S  2.  Each  of  the  assistant  justices  of  the  city  of  New-York  jiSSSS?1 
n.— so 
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oo^ts  to1    **  authorised  and  required  to  hold  a  court  within  the  ward  or 
wewTork.  wards  for  which  he  may  be  appointed. 

2  R.  L.,  370,  §  85;  Laws  of  1820,  3,  §  1;  1825,  286,  §  3  ;  182T,  157,  §  4; 
see  Laws  of  1858,  ch.  334;  1857,  ch.  344,  ch.  793;  1852,  ch.  324. 
Code,  TiL  7,  ch.  II. 

juaticea'         §  3.  The  justices  of  the  justices'  court  of  the  city  of  Albany, 
.  2£Si£      are  authorised  and  required  to  hold  a  court  in  the  said  city, 

to  be  known  by  the  name  of  "The  Justices'  Court  of  the  city 

of  Albany ." 

Laws-of  1821,  36;  see  Laws  of  1856,  ch.  186;  1855,  ch.  196;  1851,  ch. 
86;  1848,  ch.  70;  1845,  ch.  16,  ch.  207;  1844,  ch.  347;  1841,  ch. 
156;  1821,  ch.  47. 

jaiMce*'         g  4.  The  justices  of  the  justices'  court  of  the  city  of  Hudson, 
Hud£<£L     are  authorised  and  required  to  hold  a  court  in  the  said  city, 

to  be  known  by  the  name  of  "The  Justices'  Court  of  the 

city  of  Hudson," 

Laws  of  1822,  226;  see  Laws  of  1854,  ch.  179;  1849,  ch.  53 ;  1845,  ch. 
207;  1823,  ch.  135;  1822,  ch.  218. 

ThcirjnriB-     §5.  The  several  courts  enumerated  in  this  Title,  shall 
mctton'      respectively  possess  the  jurisdiction  and  powers,  be  held  at 

the  times  and  places,  and  proceed  in  the  manner,  specially 

provided  by  law. 

See  Code  of  Procedure,  Tit.  7,  Part  I,  ch.  3,  ch.  4. 

TITLE  IV, 

OF  COURTS  HELD  BY  JUSTICES  OP  THE  PEACE. 

Art.   1.  —  Of  the  jurisdiction  of  tho  justices'  courts. 

Art.  2.  —  Of  the  commencement  of  suits,  and  the  service  and  return  of  proces* 
Art.  3.  —  Of  the  appearance  of  parties. 
Art.  4.  — Of  pleadings  and  of  set-offs. 
Art.  5.  —  Of  adjournments. 
12*3)      ^RT#  §m  —  of  compelling  the  attendance  of  witnesses. 

Art.  7.  —  Of  the  trial  of  issues  of  fact,  and  the  incidents  thereto. 

Art.  8.  —  Of  judgments,  and  filing  transcripts  thereof 

Art.  9.  —  Of  executions ;  of  sales  thereon,  and  of  imprisonment 

Art.  10  &  11.  —  (Repealed.) 

Art.  12.  —  Of  the  fees  of  officers,  and  of  witnesses  and  jurors,  for  services  undei 

this  Title. 
Art.  13.  —  General  provisions  concerning  justices'  courts,  and  proceedings  therein. 

ARTICLE  FIRST. 

OF  THE  JURISDICTION   OF  JUSTICES*  COURTS. 

Sic.  1.  General  powers  of  justices. 
2,  3  &  4.  (Repealed.) 
63.  Jurisdiction  of  justices  courts. 
54.  Certain  causes  of  action  excluded. 
65  to  62.  When  title  to  land  is  in  question. 

63.  Docketing  justices1  judgments. 

64.  Rules  for  Justice's  Courts. 

65.  Actions  against  officers  and  executors. 

66.  Justice  becoming  an  innholder. 
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Sac.  7.  Being  &  member  of  legislature  or  judge.  ART  l- 

8  &  9.  Within  what  towns  actions  to  be  brought. 
10.  Aldermen  in  Albany  may  try  certain  actions. 

§  1.  Every  justice  of  the  peace  elected  in  any  town  of  this  Jjjjyjjyj 
state,  or  appointed  for  any  city  in  which  special  courts  are  not   °  c°mw 
established  by  law,  is  hereby  authorised  to  hold  a  court  for 
the  trial  of  all  actions  in  the  next  section  enumerated,  and  to 
hear,  try  and  determine  the  same,  according  to  law  and  equity ; 
and  for  that  purpose,  where  no  special  provision  is  otherwise  <a«wnd 
made  by  law,  such  court  shall  be  vested  with  all  the  necessary  powert 
powers  which  are  possessed  by  courts  of  record  in  this  state. 

Laws  of  1824,  279,  §  1;  UN.  Y.,  233;  26  B..  692;  22  B.,  139;  21  B., 
550;  2  B.t  320  ;  1  B.,  55G;  4  D.,  420  ;  2  D.,  640;  1  D.,  140;  2  H., 
298 ;  18  W.,  560;  10  W.,  213;  45  B.,  195. 

By  §  62  of  the  Code  of  Procedure  Sections  2,  3  &  4  of  this  article  "  and 
the  provisions  contained  in  Sections  69  to  66  of  the  same  article  £ 
are  repealed,  and  the  provisions  of  Title  VI  of  Part  I  of  the  Code  are 
substituted  in  the  place  thereof.    Post,  vol.  5,  p.  14.  | 

Now  as  there  are  no  •'  Sections  59  to  66"  in  this  article  it  can  only  be* 
surmised  that  it  is  those  sections  of  Article  4  which  are  intended  to 
be  repealed.  As  however  it  is  not  in  my  province  to  determine  how 
that  is,  I  do  not  omit  those  sections,  but  insert  here  the  whole  ot 
Title  VI  of  the  Code,  as  amended  in  1862,  with  the  Nos.  to  the 
sections  as  the  Legislature  have  fixed  them. 

§  52.  The  provisions  contained  in  sections  two,  three,  and  SJESiJk 
four,  of  the  article  of  the  Eevised  Statutes  entitled,  "Of  the  u™- 
jurisdiction  of  justices'  courts,"  as  amended  by  sections  one 
and  two  of  the  act  concerning  justices9  courts,  passed  May 
14, 1840,  and  the  provisions  contained  in  sections  59  to  66  of 
the  same  Article,  both  inclusive,  are  repealed,  and  the  pror 
visions  of  this  title  substituted  in  place  thereof.  But  this 
repeal  shall  not  affect  any  action  heretofore  commenced  in  a 
court  of  a  justice  of  the  peace. 

$  53.  Justices  of  the  peace  shall  have  civil  jurisdiction  in.  Jjjjf*10' 
the  following  actions,  and  no  others,  excepting  as  in  the  second 
section  it  is  provided : 

i.  In  actions  arising  on  contracts  for  the  recovery  of  money 
only,  if  the  sum  claimed  does  not  exceed  two  hundred  dollars : 

2.  An  action  for  damages  for  injury  to  rights  pertaining  to 
the  person,  or  to  the  personal  or  real  property,  if  the  damages 
claimed  do  not  exceed  two  hundred  dollars : 

s.  An  action  for  a  penalty  not  exceeding  two  hundred 
dollars: 

4.  An  action  commenced  by  attachment  of  property,  as  now 
provided  by  statute,  if  the  debt  or  damages  claimed  do  not 
exceed  two  hundred  dollars  : 

5.  An  action  upon  bond  conditioned  for  the  payment  of 
money,  not  exceeding  two  hundred  dollars,  though  the  penalty 
exceed  that  sum,  the  judgment  to  be  given  for  the  sum 
actually  due.  Where  the  payments  are  to  be  made  by  instal- 
ments, an  action  may  be  brought  for  each  instalment  as  it 
becomes  due: 

e.  An  action  upon  a  surety  bond  taken  by  them ;  though 
the  penalty  or  amount  claimed  exceed  two  hundred  dollars : 
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7.  An  action  upon  a  judgment  rendered  in  a  court  of  justice 
of  the  peace,  or  by  a  justice  or  other  inferior  court  in  the  city 
where  such  action  is  not  prohibited  by  section  71 : 

s.  To  take  and  enter  judgment  on  the  confession  of  a  defen- 
dant, where  the  amount  confessed  shall  not  exceed  five 
hundred  dollars,  in  the  manner  prescribed  by  article  8,  title  4, 
chapter  2,  of  part  3,  of  the  revised  statutes : 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase,  or 
exchange  of  personal  property,  if  the  damages  claimed  do 
not  exceed  two  hundred  dollars : 

10.  An  action  to  recover  the  possession  of  personal  property 
claimed,  the  value  of  which,  as  stated  in  the  affidavit  of  the 
plaintiff,  his  agent  or  attorney,  shall  not  exceed  the  sum  of 
one  hundred  dollars. 

The  plaintiff  in  such  action,  at  the  time  of  issuing  the 
summons,  but  not  afterward,  may  claim  the  immediate  deli- 
very of  such  property  as  hereinafter  provided. 

Before  any  process  shall  be  issued  in  an  action  to  recover 
the  possession  of  personal  property,  the  plaintiff,  his  agent, 
or  attorney,  shall  make  proof  by  affidavit,  showing, 

i.  That  the  plaintiff*  is  the  owner,  or  entitled  to  immediate 
possession,  of  the  property  claimed,  particularly  describing 
the  same : 

2.  That  such  property  is  wrongfully  withheld  or  detained 
by  the  defendant : 

3.  The  cause  of  such  detention  or  withholding  thereof, 
according  to  the  best  knowledge,  information,  and  belief  of 
the  person  making  the  affidavit : 

4.  That  said  personal  property  has  not  been  taken  for  any 
tax,  fine,  or  assessment,  pursuant  to  statute,  or  seized  by 
virtue  of  an  execution  or  attachment  against  the  property  of 
said  plaintiff;  or  if  so  seized,  that  it  is  exempt  from  such 
seizure  by  statute  : 

1     5.  The  actual  value  of  said  personal  property. 

On  receipt  of  such  affidavit,  and  an  undertaking,  in  writing, 
executed  by  one  or  more  sufficient  sureties,  to  be  approved  by 
the  justice  of  the  peace  before  whom  such  action  is  com- 
menced, to  the  effect  that  they  are  bound  in  double  the  value 
of  such  property  as  stated  in  said  affidavit,  for  the  prosecu- 
tion of  said  action,  and  for  the  return  of  said  property  to  the 
defendant,  if  return  thereof  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may  for  any  cause  be  recovered  against 
said  plaintiff;  the  justice  shall  endorse  upon  said  affidavit  a 
direction  to  any  constable  of  the  county  in  which  said  justice 
shall  reside,  requiring  said  constable  to  take  the  property 
described  therein  from  the  defendant,  and  keep  the  same,  to 
be  disposed  of  according  to  law ,  and  the  said  justice  shall  at 
the  same  time  issue  a  summons  directed  to  the  defendant,  and 
requiring  him  to  appear  before  said  justice  at  a  time  and  place 
to  be  therein  specified,  and  not  more  than  twelve  days  from 
the  date  thereof,  to  answer  the  complaint  of  said  plaintiff*; 
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and  the  said  summons  shall  contain  a  notice  to  the  defendant    ABTm  L 
that  in  case  he  shall  fail  to  appear  at  the  time  and  place 
therein  mentioned,  the  plaintiff  will  have  judgment  for  the 
possession  of  the  property  described  in  said  affidavit,  with 
the  costs  and  disbursements  of  said  action. 

The  constable  to  whom  said  affidavit,  endorsement,  and 
summons  shall  be  delivered,  shall  forthwith  take  the  property 
described  in  said  affidavit,  if  he  can  find  the  same,  and  shall 
keep  the  same  in  his  custody.  He  shall  thereupon,  without 
delay,  serve  upon  said  defendant  a  copy  of  such  affidavit, 
notice,  and  summons,  by  delivering  the  same  to  him  person- 
ally, if  he  can  be  found  in  said  county;  if  not  found,  to  the 
agent  of  the  defendant  in  whose  possession  said  property  shall 
be  found;  if  neither  can  be  found,  by  leaving  such  copies  at 
the  last  or  usual  place  of  abode  of  the  defendant,  with  some 
person  of  suitable  age  and  discretion.  And  shall  forthwith 
make  a  return  of  his  proceedings  thereon,  and  the  manner  of 
serving  the  same,  to  the  justice  who  issued  the  said  summons. 

The  defendant  may  at  any  time  after  such  service,  and  at 
least  two  days  before  the  return-day  of  said  summons,  serve 
upon  plaintiff,  or  upon  the  constable  who  made  such  service, 
a  notice  in  writing  that  he  excepts  to  the  sureties  in  said  bond 
or  undertaking;  and  if  he  fail  to  do  so,  all  objection  thereto 
shall  be  waived.  If  such  notice  be  served,  the  sureties  shall 
justify,  or  the  plaintiff  give  new  sureties  on  the  return-day  of 
said  summons,  who  shall  then  appear  and  justify,  or  said 
justice  shall  order  said  property  delivered  to  defendant,  and 
shall  also  render  judgment  for  defendant's  costs  and  disburse- 
ments. 

At  any  time  before  the  return-day  of  said  summons,  the 
said  defendant  may,  if  he  has  not  excepted  to  plaintiff's 
sureties,  require  the  return  of  said  property  to  him,  upon 
giving  to  the  plaintiff,  and  filing  same  with  the  justice,  a  ^ 
written  undertaking,  with  one  or  more  sureties,  who  shall 
justify  before  said  justice  on  the  return-day  of  said  summons, 
to  the  effect  that  they  are  bound  in  double  the  value  of  said 
property,  as  stated  in  plaintiff's  affidavit,  for  the  delivery 
thereof  to  said  plaintiff,  if  such  delivery  be  adjudged,  and  for 
the  payment  to  him  of  such  sum  as  may  for  any  cause  be 
recovered  against  said  defendant;  and  if  such  return  be  not 
required  before  the  return-day  of  said  summons,  the  property 
shall  be  delivered  to  said  plaintiff. 

The  qualification  of  sureties,  and  their  justification  under 
this  act,  shall  be  the  same  as  provided  in  sections  one  hundred 
and  ninety-four  and  one  hundred  and  ninety-five  of  the  Code 
in  respect  to  bail  on  arrest  in  the  supreme  court. 

Sections  two  hundred  and  fourteen,  two  hundred  and  fifteen , 
and  two  hundred  and  sixteen,  of  the  Oode,  shall  apply  to 
proceedings  and  actions  brought  under  this  act,  substituting 
the  word  constable  for  the  word  sheriff  whenever  it  occurs  in 
either  of  said  sections. 
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The  actions  so  commenced  shall  be  tried  in  all  respects  as 
other  actions  are  tried  in  justices'  courts. 

In  all  actions  for  the  recovery  of  the  possession  of  personal 
property,  as  herein  provided,  if  the  property  shall  not  have 
been  delivered  to  plaintiff,  or  the  defendant,  by  answer, 
shall  claim  a  return  thereof,  the  justice  or  jury  shall  assess 
the  value  thereof,  and  the  injury  sustained  by  the  prevailing 
party  by  reason  of  the  taking  or  detention  thereof,  and  the 
justice  shall  render  judgment  accordingly,  with  costs  and 
disbursements. 

.  If  it  shall  appear  by  the  return  of  a  constable  that  he  has 
taken  the  property  described  in  the  plaintiff's  affidavit,  and 
that  defendant  cannot  be  found,  and  has  no  last  place  of 
abode  in  said  county,  or  that  no  agent  of  defendant  could  be 
found  on  whom  service  could  be  made,  the  justice  may  pro- 
ceed with  the  cause  in  the  same  manner  as  though  there  had 
been  a  personal  service. 

For  the  endorsement  on  said  affidavit,  the  justice  shall 
receive  an  additional  fee  of  twenty-five  cents,  which  shall  be 
included  in  the  costs  of  the  suit. 

54.  But  no  justice  of  the  peace  shall  have  cognizance  of  a 
civil  action — 

i.  In  which  the  people  of  this  state  are  a  party,  excepting 
for  penalties  not  exceeding  one  hundred  dollars; 

2.  Nor  where  the  title  to  real  property  shall  come  in  ques- 
tion, as  provided  by  sections  55  to  62,  both  inclusive; 

3.  Nor  of  a  civil  action  for  an  assault,  battery,  false  impri- 
sonment, libel,  slander,  malicious  prosecution,  criminal  con- 
versation, or  seduction; 

4.  Nor  of  a  matter  of  account  where  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, shall  exceed  four  hundred  dollars; 

5.  Nor  of  an  action  against  an  executor  or  administrator  as 
such. 

§  55.  In  every  action  brought  in  a  court  of  justice  of  the 
peace,  where  the  title  to  real  property  shall  come  in  question, 
the  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  any  matter  showing  that  such 
title  will  come  in  question.  Such  answer  shall  be  in  writing, 
signed  by  the  defendant  or  his  attorney,  and  delivered  to  the 
justice.  The  justice  shall  thereupon  countersign  the  same 
and  deliver  it  to  the  plaintiff. 

§  56.  At  the  time  of  answering,  the  defendant  shall  deliver 
to  the  justice  a  written  undertaking,  executed  by  at  least  one 
sufficient  surety,  and  approved  by  the  justice,  to  the  effect 
that  if  the  plaintiff  shall,  within  twenty  days  thereafter, 
deposit  with  the  justice  a  summons  and  complaint  in  an 
action  in  the  supreme  court  for  the  same  cause,  the  defendant 
will,  within  twenty  days  after  such  deposit,  give  an  admission 
in  writing  of  the  service  thereof. 

Where  the  defendant  was  arrested  in  the  action  before  the 
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justice,  the  undertaking  shall  further  provide,  that  he  will,  at  Att  * 
all  times,  render  himself  amenable  to  the  process  of  the  court 
during  the  pendency  of  the  action,  and  to  such  as  may  be 
issued  to  enforce  the  judgment  therein.  In  case  of  failure  to 
comply  with  the  undertaking,  the  surety  shall  be  liable  not 
exceeding  one  hundred  dollars. 

§  57.  Upon  the  delivery  of  the  undertaking  to  the  justice,  ^Jjjyjgf 
the  action  before  him  shall  be  discontinued,  and  each  party  con  nn 
shall  pay  his  own  costs.  The  costs  so  paid  by  either  party 
shall  be  allowed  to  him,  if  he  recover  costs  in  the  action 
to  be  brought  for  the  same  cause  in  the  supreme  court  If 
no  such  action  be  brought  within  thirty  days  after  the  delivery 
of  the  undertaking,  the  defendant's  costs  before  the  justice 
may  be  recovered  of  the  plaintiff. 

§  68.  If  the  undertaking  be  not  delivered  to  the  justice,  he  Action  «*- 
ahall  have  jurisdiction  of  the  cause,  and  shall  proceed  therein ; 
and  the  defendant  shall  be  precluded,  in  his  defence,  from 
drawing  the  title  in  question. 

S  59.  If,  however,  it  appear  on  the  trial,  from  the  plaintiff's  lh- 
own  showing,  that  the  title  to  real  property  is  in  question, 
and  such  title  shall  be  disputed  by  the  defendant,  the  justice 
shall  dismiss  the  action;  and  render  judgment  against  the 
plaintiff  for  the  costs. 

§  60.  When  a  suit  before  a  justice  shall  be  discontinued*  by  ^JJSm 
the  delivery  of  an  answer  and  undertaking,  as  provided  in  ^m. 
sections  55,  56,  and  57,  the  plaintiff  may  prosecute  an  action 
for  the  same  cause  in  the  supreme  court,  and  shall  complain 
for  the  same  cause  of  action  only  on  which  he  relied  before 
the  justice;  and  the  answer  of  the  defendant  shall  set  up  the 
same  defence  only  which  he  made  before  the  justice. 

§  61.  If  the  judgment  in  the  supreme  court  be  for  the  Coita- 
plaintiff,  he  shall  recover  costs;  if  it  be  for  the  defendant,  he 
shall  recover  costs,  except  that  upon  a  verdict  he  shall  pay 
costs  to  the  plaintiff,  unless  the  judge  certify  that  the  title  to 
real  property  came  in  question  on  the  trial. 

§  62.  If,  in  an  action  before  a  justice,  the  plaintiff  have  JJJJJJ1^ 
several  causes  of  action,  to  one  of  which  the  defence  of  title  SSion. 
to  real  property  shall  be  interposed,  and  as  to  such  cause  the 
defendant  shall  answer  and  deliver  an  undertaking,  as  pro- 
vided in  sections  fifty-five  and  fifty-six,  the  justice  shall 
discontinue  the  proceedings  as  to  that  cause,  and  the  plaintiff 
may  commence  another  action  therefor  in  the  supreme  court. 
As  to  the  other  causes  of  action,  the  justice  may  continue  his 
proceedings. 

All  actions  pending  in  any  county  court  on  the  seventh  day 
of  May,  eighteen  hundred  and  fifty-eight,  in  all  cases  in 
which  a  plea  of  title  was  interposed  in  actions  originally 
commenced  in  a  justice's  court,  are  transferred  to  and  vested 
in  the  supreme  court,  with  full  power  and  jurisdiction  to  pro- 
ceed therein,  as  commenced  in  said  supreme  court,  by  reason 
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of  a  plea  of  title  having  been  interposed  in  a  justice's  court 
in  like  cases* 

Docketing  §  63.  A  justice  of  the  peace,  on  the  demand  of  a  party  in 
judgment*.  ^Qgg  favor  he  gj^n  i^ye  rendered  a  judgment,  shall  give  a 
transcript  thereof,  which  may  be  filed  and  docketed  in  the 
office  of  the  clerk  of  the  county  where  the  judgment  was 
rendered.  The  time  of  the  receipt  of  the  transcript  by  the 
clerk  shall  be  noted  thereon,  and  entered  in  the  docket;  and 
from  that  time,  the  judgment  shall  be  a  judgment  of  the 
county  court.  A  certified  transcript  of  such  judgment  may 
be  filed  and  docketed  in  the  clerk's  office  of  any  other  county, 
and  with  the  like  effect,  in  every  respect,  as  in  the  county  where 
the  judgment  was  rendered ;  except  that  it  shall  be  a  lien  only 
from  the  time  of  filing  and  docketing  the  transcript.  But  no 
such  judgment  for  a  less  sum  than  twenty-five  dollars,  exclu- 
sive of  costs,  hereafter  docketed,  shall  be  a  lien  upon,  or 
enforced  against,  real  property. 
Ruios  for        g  64.  The  following  rules  shall  be  observed  in  die  courts  of 

Justices'  .        x •  jy   a*.  ° 

court.        justices  of  the  peace : 

i.  The  pleadings  in  these  courts  are, 
(i.)  The  complaint  by  the  plaintiff ; 
(2.)  The  answer  by  the  defendant : 

2.  The  pleadings  may  be  oral  or  in  writing ;  if  oral,  the 
substance  of  them  shall  be  entered  by  the  justice  in  his 
docket ;  if  in  writing,  they  shall  be  filed  by  him,  and  a  refer- 
ence to  them-  shall  be  made  in  the  docket : 

3.  The  complaint  shall  state,  in  a  plain  and  dirast  manner, 
the  facts  constituting  the  cause  of  action : 

4.  The  answer  may  contain  a  denial  of  the  complaint,  or  of 
any  part  thereof,  and  also  notice,  in  a  plain  and  direct  man- 
ner, of  any  facts  constituting  a  defence : 

5.  Pleadings  are  not  required  to  be  in  any  particular  form, 
but  must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended: 

6.  Either  party  may  demur  to  a  pleading  of  his  adversary, 
or  any  part  thereof,  when  it  is  not  sufficiently  explicit  to 
enable  Mm  to  understand  it,  or  it  contains  no  cause  of  action 
or  defence  although  it  be  taken  as  true : 

7.  If  the  court  deem  the  objection  well  founded,  it  shall 
order  the  pleading  to  be  amended ;  and  if  the  party  refuse  to 
amend,  the  defective  pleading  shall  be  disregarded : 

8.  In  case  a  defendant  does  not  appear  and  answer,  the 
plaintiff  cannot  recover  without  proving  his  case : 

9.  Iu  an  action  or  defence  founded  upon  an  account,  or  an 
instrument  for  the  payment  of  money  only,  it  shall  be  suffi- 
cient for  a  party  to  deliver  the  account  or  instrument  to  the 
court,  and  to  state  that  there  is  due  to  him  thereon  from 
the  adverse  party  a  specified  sum,  which  he  claims  to  recover 
or  set  off: 

10.  A  variance  between  the  proof  on  the  trial  and  the  alle- 
gations in  a  pleading,  shall  be  disregarded  as  immaterial, 

Digitized  by  VjOOQLC 


chap,  n.]  JUSTICES'  COURTS.  241 

unless  the  court  shall  .be  satisfied  that  the  adverse  party  has    ART" L 
been  misled  to  his  prejudice  thereby : 

ii.  The  pleadings  may  he  amended  at  any  time  before  the 
trial,  or  daring  the  trial,  or  upon  appeal,  when  by  such  amend- 
ment substantial  justice  will  be.promoted.  If  the  amendment 
be  made  after  the  joining  of  the  issue,  and  it  be  made  to 
appear  to  the  satisfaction  of  the  court,  by  oath*  that  an 
adjournment  is  necessary  to  the  adverse  party  in  consequence 
of  $uch  amendment,  an  adjournment  shall  be  granted.  The 
court  may  also,  in  its  discretion,  require  a*  a  condition  of  an 
amendment,  the  payment  of  costs  to  the  qdverse  party : 

12.  Execution  may  be  issued  on  a  judgment,  heretofore  or 
hereafter  rendered  in  a  justice's  court,  at  any  time  within  five 
years  after  the  rendition  thereof,  and  shall  be  returnable  sixty 
days  from  the  date  of  the  same:: 

13.  If  the  judgment  be  docketed  with  the  county  clerk,  the 
execution  shall  be  issued  by  him  to  the  sheriff  of  the  county, 
and  have  the  same  effect,  and  be  executed  in  the  same  man- 
ner, as  other  executions  and  judgments  of  the  county  court, 
except  as  provided  in  section  63 : 

14.  The  court  may,  at  the  joining  of  issue,  require  either 
party,  at  the  request  of  the  other,  at  that  or  some  other  speci- 
fied time,  to  exhibit  his  account  on  demand,  or  state  the  nature 
thereof  as  far  forth  as  may  be  in  his  power,  and  in  case  of  his 
default,  preclude  him  from  giving  evidence  of  such  parts 
thereof  as  shall  not  have  been  so  exhibited  or  stated : 

is.  The  provisions  of  this  act  respecting  forms  of  action, 
parties  to  Tactions,  the  rules  of  evidence,  the  times  of  com- 
mencing actions,  and  the  service  of  process  upon  corporations, 
shall  apply  to  these  courts. 

The  defendant  may,  on  the  return  of  process,  and  before 
answering,  make  an  offer  m  writing  to  allow  judgment  to  be 
taken  against  him  for  an  amount,  to  be  stated  in  such  offer, 
with  costs.  The  plaintiff  shall  thereupon,  and  before  any 
other  proceedings  shall  be  had  in  the  action,  determine  whether 
he  will  accept  or  reject  such  offer.  If  he  accept  the  offer,  and 
give  notice  thereof  in  writing,  the  justice  shall  file  the  offer 
and  the  acceptance  thereof,  and  render  judgment  accordingly. 
If  notice  of  acceptance  be  not  given,  and  if  the  plaintiff  Ml 
to  obtain  judgment  for  a  greater  amount,  exclusive  of  costs, 
than  has  been  specified  in  the  offer,  he  shall  not  recover 
costs,  but  shall  pay  to  the  defendant  his  costs  accruing  subse- 
quent to  the  offer. 

5  5.  Actions  cognizable  before  a  justice,  may  be  brought  by     v*m 
and  against  all  persons  who  sue  or  are  sued  in  their  own  i^SliXt 
right,  and  by  and  against  all  town  and  county  officers,  in  £™2£* 
their  official  character;  and  by  executors,  administrators  and  j™saton* 
corporations. 

Laws  of  1824,  279,  §  1 ;  7  B.,  338  j  7  EL,  79;  2  Cau,  108. 

5  6.  If  after  the  election  of  any  person  as  a  justice  of  the  gjjgj  tt(>t 
peace,  he  shall  become  an  inn-holder  or  tavern-keeper,  in  to  act. 
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fact,  he  shall  not  have  any  power  or  jurisdiction  tinder  the 
provisions  of  this  Title ;  but  he  may  issue  execution  upon 
any  judgment  actually  rendered  by  him  before  he  became  so 
disqualified. 

Laws  of  1824,  279,  g  28;  mo  Laws  of  1840,  ch.  140. 

Jggjjjtf    g  7.  No  justice  of  the  peace,  being  a  member  of  the  senate 
«wnty    '  or  assembly,  or  being  a  judge  of  any  county  court,  shall  be 
judge*,     oblige  to  ta£e  cognizance  of  any  action,  or  to  entertain  any 
proceedings  under  the  provisions  of  this  Title ;  but  he  may 
act  therein,  or  not,  at  his  discretion. 
bfbroSght      §  8.  Every  such  action  shall  be  brought  before  some  justice 
in  certain   of  the  town,  wherein  either, 
wnMm  i.  The  plaintiffs,  or  any  one  of  them  reside :  or, 

2.  Where  the  defendants,  or  any  one  of  them,  reside :  or, 
8.  Before  some  justice  of  another  town  in  the  same  county, 
next  joining  the  residence  of  the  plaintiff  or  defendant. 

Laws  of  1824,  279,  §  30 ;  32  B.,  441 ;  12  B.,  560 ;  4  B.v  322 ;  1  W.f  453; 
31  N.  T.,  289. 

§  9.  But  if  a  defendant  has  absconded  from  his  residence, 
such  action  may  be  brought  before  a  justice  of  the  town  in 
which  such  defendant  or  his  property  may  be;  and  if  the 
plaintiffs  be  all  non-residents  of  the  county,  or  if  the  defend- 
ant  be  a  non-resident  of  the  county,  then  such  action  may  be 
brought  before  any  justice  of  the  town,  in  which  such  plaint* 
iffis  or  defendant  may  be. 

10  W.,  362. 

0»*)        §  10.  Any  alderman  of  the  city  of  Albany,  may  try  any 
oY  Atbaaj.  action  brought  to  recover  a  penalty,  to  the  amount  of  twenty- 
five  dollars  or  under,  incurred  under  any  of  the  by-laws  of 
the' said  city,  but  shall  have  no  other  jurisdiction  under  the 
provisions  of  this  Title. 

Lows  of  1824,  2*79.  §  28;  1826,  190,  §  11. 

See  Code  of  Procedure,  Tit.  VI,.  Part  I ;  Laws  of  1846,  ch.  140.   Poet, 
vol.  5,  p.  14 ;  vol.  4,  p.  548. 

ARTICLE    SECOND. 

OF  THE  COMMENCEMENT  OF  BUTTS,  AND  THE  8EBVICB  AND  BETUBN  OF 

PROCESS. 

Baa  11.  Suite  how  commenced ;  process  enumerated. 

12.  When  suits  deemed  to  hare  been  commenced. 

13.  In  what  cases  summons  to  be  first  process. 

14.  Contents  of  summons ;  when  to  be  made  returnable. 

15.  How  summons  to  be  served. 

16.  How  to  be  returned. 

IV.  Cases  in  which  warrant  shall  be  issued. 

18.  Cases  in  which  warrant  or  summons  may  be  issued. 

19.  Warrant  not  to  issue  without  affidavits. 

20.  Contents  of  warrant 

21.  How  served ;  when  defendant  to  be  carried  before  another  justice. 

22.  Return  of  warrant,  how  made. 

23.  Bond  to  be  given  before  warrant  to  detain  a  canal  boat 

24.  Penalty  and  condition  of  bond. 

26.  Defendant*  how  long  to  be  kept  in  custody. 

Digitized  by  VjOOQ I.C 


chap,  n.]  JUSTICES'  COURTS.  248 

810.  26.  Cases  in  which  attachments  may  be  issued.  *****  * 

27.  By  what  creditors  application  to  be  made. 

28.  Proofs  necessary;  subpoenas  for  witnesses. 

29.  Bond  with  surety  to  be  given. 

30.  What  attachment  must  contain. 

3L  Duty  of  constable  in  executing  attachment 

32.  Removal  of  goods  may  be  prevented  by  bond.    . 

33.  Claimant  of  goods  attached,  may  give  bond  to  retain  them. 

34.  Constable  to  deliver  up  goods  on  receiving  bond. 

35.  Attachment  how  to  be  returned. 

36  ft  37.  Proceedings  on  bond  given  by  claimant 
38.  When  bond  of  claimant  may  be  prosecuted. 

§  11.  Suits  may  be  instituted  before  a  justice,  either  by  the  suits,  how 
voluntary  appearance  and  agreement  of  the  parties,  or  by  JS"-"" 
process;  when  by  process,  it  shall  be  either  a  summons,  a 
warrant  or  an  attachment. 

1  D.f  83. 

S  12.  Suits  shall  be  considered  as  commenced  at  the  times  whon  to  u 

j»  ij   •  deemed 

lOUOWing :  common- 

1.  Upon  process,  by  warrant,  at  the  time  of  the  arrest  of  **** 
the  defendant : 

2.  Upon  process  by  attachment  or  summons,  on  the  day 
when  the  process  shall  be  delivered  to  the  -constable.  But  if 
two  or  more  suits  be  commenced,  by  summons  or  attachment, 
on  the  same  day,  the  suit  in  which  the  process  was  first  served, 
shall  be  deemed  to  have  been  first  commenced  : 

3.  Where  the  suit  is  instituted  without  process,  at  the  time 
of  the  parties  joining  issue. 

Laws  of  1824,  282,  §  7  &  8;  3  D.,  12 ;  IB.,  83. 

§  13.  The  first  process  against  freeholders,  and  against  5*2™^ 
inhabitants  having  families,  except  as  is  otherwise  herein  flntpro- 
after  directed,  shall  be  a  summons ;  but  no  person  shall  be  ^[^j 
proceeded  against  by  summons,  out  of  the  county  in  which 
he  resides. 

Laws  of  1824,  252,  g  3;  4  N.  T.f  375;  24  B.,  41*7;  22  B.,  595;  l&B., 
650;  15  How.  P.  R.,  17;  4  D.,  498;  2  D.,  95;  16  W.,  33. 

§  14.  A  summons  shall  be  directed  to  any  constable  of  the  SE^V* 
county  where  the  justice  resides,  commanding  him  to  summon 
the  defendant  to  appear  before  the  justice  who  issued  the  same, 
at  a  time  and  place  to  be  named  in  such  summons,  not  less  than 
six,  nor  more  than  twelve  days,  from  the  date  of  the  same,  to 
answer  the  plaintiff  in  the  plea,  in  the  same  summons  to  be 
mentioned. 

12  B.,  23;  11  B.,  659;  9  B.,  62;  17  W.f  518. 

S 15.  A  summons  shall  in  all  cases  be  served  at  least  six  Jf"""*** 
days  before  the  time  of  appearance  mentioned  therein :  if  the  ™£& 
defendant  shall  be  found,  it  shall  be  served  by  reading  the 
same  to  the  defendant,  and  (if  required  by  him)  delivering 
a  copy  thereof.  If  the  defendant  shall  not  be  found,  it  shall 
be  served  by  leaving  a  copy  thereof  at  the  defendant's  last 
place  of  abode,  in  the  presence  of  some  one  of  the  family  of 
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BTL8  *■    suitable  age  and  discretion,  who  shall  be  informed  of  its 
contents. 

4  K.  Y.,  378 ;  2  H.,  518 ;  10  W.,  422 ;  Ifr  How.  P.  R,,  48. 

Hown-         §  16.  The  constable  serving  a  summons,  shall  return  there- 
*"~*       upon,  in  writing,  the  time  and  manner  in  which  he  executed 
the  same,  and  sign  his  name  thereto. 

20  N.  Y.,  300;  24  B.,  41*7;  18  B.,  574;  13  B.,  246;  16  Hair.  P*  R,  46; 
17  W.f  519  i  2  Cow.,  418 ;  13  W.,  46. 


turned. 


warrant  to      §  17.  A  justice  shall,  upon  application,  issue  a  warrant  in 

£££* in  the  following  cases: 

CM0S-  i.  Where  the  defendant  is  a 'non-resident,  of  the  county: 

2.  Where  the  plaintiff  is  a  non-resident,  and  tenders  to  the 
justice  security  for  the  payment  of  any  sum  which  maybe 
adjudged  against  him  in  the  suit: 

3.  When  it  shall  appear  to  the  satisfaction  of  the  justice, 
by  the  affidavit  of  the  applicant,  or  of  any  other  witness,  that 
the  person  against  whom  such  warrant  is  desired,  is  about  to 
depart  from  the  county,  with  intent  not  to  return  thereto : 

4.  Where  the  defendant  is  an  inhabitant  of  the  county, 
having  a  family,  or  a  freeholder  of  the  same  county,  and  it 
shall  in  like  manner  appear  to  the  satisfaction  of  the  justice, 
that  the  plaintiff  will  be  in  danger  of  losing  his  debt  or 
demand,  unless  such  warrant  be  granted. 

Laws  of  1824,  252,  %  3,  4  &  5;  13  B^  249 ;  9  B.,  62 ;  1  D.(  177,  592;  3 
H.,  326 ;  16  W.,  36 ;  15  W.,  652  j  13  W.,  46 ;  U  W.,  669 ;  35  R,  631 

«nmmons       S  18.  A  justice  may,  upon  application,  issue  either  a  sum- 
to  5£5b   mons  or  warrant,  at  his  option, 

*•**•  i.  Against  a  defendant  residing  in  the  same  county,  who  is 

neither  a  freeholder  of  the  county,  nor  an  inhabitant  having 
a  family : 

2.  Against  the  defendant  upon  whom  a  summons  shall  have 
been  served  only  by  leaving  a  copy,  or  in  any  other  way  than 
by  reading  or  delivering  a  copy  to  him  personally,  and  who 
shall  not  have  appeared  at  the  time  and  place  appointed  in 
such  summons,  nor  shown  good  cause  for  not  appearing. 
But  the  suit  instituted  by  such  summons,  shall  be  deemed 
19*0]  discontinued,  unless  the  warrant  be  issued  on  the  same  day 
of  the  return  of  the  first  summons,  and  if  so  issued,  the  suit 
shall  be  deemed  to  have  been  continued  thereby. 

Laws  of  1824,  280,  §  8,  4  ft  6 ;  25  How.  P.  R.,  500.    . 

Arnault  g  19.  In  all  cases,  on  application  for  a  warrant,  except 
SrwSniuit  where  the  suit  shall  have  been  commenced  by  summons,  the 
person  applying  shall,  by  affidavit,  state  the  tacts  and  circum- 
stances within  his  knowledge,  showing  the  grounds  of  bis 
application,  whereby  the  justice  may  the  better  judge  of  the 
necessity  and  propriety  of  issuing  such  warrant 

4  N.  r.,  376;  13  B.f  636;  1  D.,  594;  2  H.,  298;  13  WM  48;  11  W.f  14J; 
6  W.,  602 ;  3  W.f  389;  1  W.,  210 ;  35  B.,  632;  25  How.  P.  R,  600. 

contents       §  20.  A  warrant  shall  be  directed  to  any  constable  of  the 

wwnn   county  where  the  justice  issuing  the  same  resides,  and  shall 

command  such  constable  to  take  the  defendant,  and  bring 
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him  forthwith  before  such  justice,  to  answer  the  plaintiff  in  a    4M'  * 
plea,  in  the  same  warrant  to  be  mentioned ;  and  shall  further 
require  die  constable,  after  he  shall  have  arrested  the  defend- 
ant, to  notify  the  plaintiff  of  such  arrest.     25  How.  p.  &,  500. 

2  21.  A  warrant  shall  be  served,  by  arresting  the  defendant  Jjj^ 
and  taking  him  forthwith  before  the  justice  issuing  the  same.  mPt' 
If  such  justice  be,  on  the  return  thereof,  absent,  or  unable  to  JJJSw 
hear  or  try  the  cause,  or  it  shall  be  made  to  appear  to  such  SKice  to 
justice,  by  the  affidavit  of  such  defendant,  that  such  justice  SET66* 
is  a  material  witness  in  the  cause,  the  constable  shall  take  the 
defendant  before  the  next  justice  of  the  city  or  town,  who 
shall  take  cognizance  of  the  cause,  and  proceed  thereon,  as  if 
the  warrant  had  been  issued  by  him. 

§  22.  Every  constable  serving  a  warrant,  shall  return  there-  Jjjjjj^ 
upou  in  writing,  the  manner  in  which  he  executed  the  same,  vmra11 
aud  the  fact  whether  he  has  or  has  not  notified  the  plaintiff. 

§  23.  Whenever  an  action  shall  be  brought  to  recover  any  £S*SU 
penalty  imposed  by  law  for  taking  any  rails,  boards,  planks  JJJJJ^JJJjf 
or  staves,  from  the  banks  or  vicinity  of  a  canal,  in  which  a  ismiui 
justice  is  authorised  to  direct  the  detention  of  any  canal  boat,  j^*** 
he  shall  not  endorse  such  direction  on  any  warrant,  unless  a  jjJJ» p- 
bond,  as  prescribed  in  the  next  section,  shall  be  executed  and 
delivered  to  such  justice. 

Laws  of  1827,  373,  §  2. 

§  24.  Such  bond  shall  be  in  the  penalty  of  at  least  one  JnVSEdl? 
hundred  dollars,  with  one  or  more  sureties,  to  be  approved  by  **». 
such  justice,  conditioned  that  such  action  shall  be  prosecuted 
to  judgment  with  all  convenient  speed,  and  that  if  judgment 
be  rendered  in  favor  of  the  defendant,  the  obligors  will  pay 
the  costs  and  charges  which  shall  be  adjudged  against  the 
plaintiff,  and  all  damages  which  may  ensue  from  the  detention 
of  such  boat  and  the  cargo  thereof,  and  the  crew  navigating 
the  same. 

S  25.  When  a  defendant  shall  be  brought  before  a  justice  ggjjjjj* 
on  a  warrant,  he  shall  be  detained  in  the  custody  of  the  con-  in  warrant, 
stable,  until  the  justice  shall  direct  his  release.    But  in  no 
ease  shall  the  defendant  be  detained  longer  than  twelve  hours 
from  the  time  he  shall  be  brought  before  the  justice,  unless     t330! 
within  that  time,  the  trial  of  the  cause  shall  be  commenced ; 
or  unless  it  shall  be  delayed  at  the  instance  of  the  defendant. 

10  Wn  518. 

8  26.  An  attachment  against  the  property  of  any  debtor,  £JJgJwiM« 
may  be  issued  on  the  application  of  a  creditor,  in  the  manner  "]»*•- 
herein  after  prescribed,  whenever  it  shall  satisfactorily  appear  " 
to  the  justice,  that  such  debtor  has  departed,  or  is  about  to 
depart  from  the  county  where  he  last  resided,  with  intent 
to  defraud  his  creditors,  or  to  avoid  the  service  of  any  civil 
process ;  or  that  such  debtor  keeps  himself  concealed  with  the 
like  intent 

Iawb  of  18M>  281,  §  6  k  23;    16  B.  868;   1  Bn  654;   23  W.,  337;   20 
W.,  147,  188;  11  J.  R.,  176. 
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S  27.  Such  application  may  be  made  by  any  creditor,  or  by 
his  personal  representatives,  having  a  demahd  against  such 
debtor  personally,  whether  liquidated  or  not,  arising  upon 
contract,  or  upon  a  judgment  rendered  within  this  state, 
amounting  to  one  hundred  dollars,  or  any  less  sum. 

16fi.t368;  H.*D.f  322. 

§  28.  Such  application  shall  be  in  writing,  and  shall  be 
accompanied  by  the  affidavit  of  the  creditor,  or  of  his  agent, 
in  which  shall  be  specified,  as  near  as  may  be,  the  sum  in 
which  the  debtor  is  indebted  over  and  above  all  discounts  to 
the  person  in  whose  behalf  application  is  made,  and  the 
grounds  upon  which  the  application  is  founded ;  and  the  facts 
and  circumstances  to  establish  such  grounds,  shall  also  be 
verified  by  the  affidavits  of  two  disinterested  witnesses :  and 
it  shall  be  the  duty  of  the  justice,  on  being  requested  so  to 
do,  to  issue  his  subpoena,  to  compel  the  attendance  of  any 
witness  forthwith,  to  make  such  affidavit. 

4  N.  T.,  376;  10  W.,  421 ;  see  Laws  of  1831,  ch.  300,  §  35. 

§  29.  The  applicant  shall  execute  to  the  defendant,  and 
deliver  to  the  justice,  a  bond  with  sufficient  surety,  to  be 
approved  by  such  justice,  in  writing  upon  such  bond,  in  the 
penalty  of  two  hundred  dollars,  conditioned  to  pay  such 
defendant  all  damages  and  costs  which  he  may  sustain,  by 
reason  of  the  issuing  such  attachment,  if  such  plaintiff  fail 
to  recover  judgment  thereon ;  and, if  such  judgment'  be  reco- 
vered, that  such  plaintiff  will  pay  the  defendant  all  monies 
which  shall  be  received  by  him  from  any  property  levied  upon 
by  such  attachment,  over  and  above  the  amount  of  such  judg- 
ment, and  interest  and  costs  thereon. 

3D,  241;  21  W.,  271. 

ittadunen?  S  30*  Every  such  attachment  shall  state  the  amount  of  the 
debt  sworn  to  by  the  applicant,  and  shall  command  any  con- 
stable of  the  county  in  which  the  justice  resides,  to  attach  so 
much  of  the  goods  and  chattels  of  the  debtor,  as  will  be  suffi- 
cient to  satisfy  such  debt ;  and  safely  to  keep  the  same,  in 
order  to  satisfy  any  judgment  that  may  be  recovered  on  such 
attachment;  and  to  make  return  cf  his  proceedings  thereon, 
to  the  justice  who  issued  the  same,  at  a  time  therein  to  be 
specified,  not  less  than  six,  nor  more  than  twelve  days,  from 
the  date  thereof. 

1  B.,  651 ;  6  H,  311;  20  W.,  147;  28  How.  P.  B,  64;  18  Afc,  159; 
15  Ab.f  12. 

§  31.  The  constable  to  whom  such  attachment  shall  be 
directed  and  delivered,  shall  execute  the  same  at  least  six 
days  before  the  return  day ;  and  shall  attach,  take  into  his 
custody,  and  safely  keep,  such  part  of  the  goods  and  chattels 
of  the  defendant,  as  shall  not  be  exempt  from  execution,  and 
as  shall  be  sufficient  to.  satisfy  the  demand  of  the  plaintiff. 
ia^toryHe  shall  immediately  make  an  inventory  of  the  property 
&c  "■*■  seized,  and  shall  leave  a  copy  of  the  attachment,  and  of  the 
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inventory,  certified  by  him,  at  the  last  place  of  residence  of    AKt% 
the  defendant;  bnt  if  the  defendant  have  no  place  of  residence 
in  the  county  where  the  goods  and  chattels  are  attached,  such 
copy  and  inventory  shall  be  left  with  the  person  in  whose 
possession  the  said  goods  aud  chattels  shall  be  found. 

Laws  of  1824,  291,  g  24;  2  N.  Y.,  112;  3  D.,  318;  10  J.  R.,  130;  14 
Ab.,  238. 

S  32.  No  goods  attached  by  a  constable,  shall  be  removed  *£j£ 
by  him,  if  a  bond  be  given  and  delivered  to  such  constable rami 
by  any  person,  with  sufficient  surety,  to  be  approved  by  the0' goodi* 
constable,  in  a  penalty  double  the  sum  stated  in  the  attach- 
ment to  bave  been  sworn  to  by  the  plaintiff,  conditioned,  that 
such  goods  and  chattels  shall  4>e  produced,  to  satisfy  any  ex- 
ecution that  may  be  issued  upon  any  judgment  which  shall 
be  obtained  by  tbe  plaintiff  upon  such  attachment,  within  six 
months  after  the  date  of  such  boud. 

7B.,  651;  20  WM  238. 

§33.  If  any  person  shall  claim  any  goods  or  chattels  at- Bond  by 
tached  by  a  constable,  he  may,  after  such  seizure,  and  at  any  * ifoodi 
time  before  execution  shall  have  been  issued  upon  the  judg-*ttached- 
meut  obtained  on  such  attachment,  execute  a  bond  to  the 
plaintiff,  with  sureties  to  be  approved  by  the  constable,  or  by 
the  justice  who  issued  the  attachment,  in  a  penalty  double 
the  value  of  the  property  attached,  conditioned  that  in  a  suit 
to  be  brought  on  such  bond,  within  three  months  from  the 
date,  such  claimant  will  establish  that  he  was  the  owner  of 
.  the  goods  seized,  at  the  time  of  such  seizure ;  and,  in  case  of 
his  failure  to  do  so,  that  he  will  pay  the  value  of  the  goods  so 
claimed,  with  interest. 

25  BM  633 ;  7  B.,  255 ;  3  D.,  186  ;  1  D„  186 ;  6  Ab ,  19C ;  15  How.  P.  R.f  5. 

S  34.  Upon  either  of  the  bonds  aforesaid  being  executed  Property. 
and  delivered  to  the  constable,  he  shall  deliver  up  the  prop- dehi?yered* 
erty  seized  by  him,  to  the  obligor  in  such  bond.  ap* 

S  35.  The  constable  serving  the  attachment  shall  make  a  re- Return^ 
turn  thereof,  at  the  day  therein  named  forffnft  purpose,  with'* 
all  his  proceedings  thereon,  in  writing,  snCscribed  by  him, 
with  a  copy  of  the  inventory  of  the  goods  attached,  certified 
by  him,  and  with  any  bond  which  may  have  been  executed 
and  delivered  to  him,  pursuant  to  the  foregoing  provisions. 

28  Row.  P.  R.,  64. 

S  36.  In  every  suit  which,  shall  be  brought  upon  a  bond,  suit  on 
given  by  the  claimant  of  property,  pursuant  to  the  preceding  daimant. 
thirty-third  section,  the  claimant  may  give  in  evidence,  in  bar 
of  a  recovery,  that  he  was  the  owner  of  the  property  seized, 
at  the  time  of  such  seizure.    If  be  fail  to  establish  such  own-    eras] 
erstiip,  or  if  judgment  pass  against  him  by  default  or  on  de- 
murrer, the  plaintiff  shall  recover  the  value  of  the  property 
so  seized  and  delivered  to  such  claimant,  with  interest  from 
tbe  date  of  the  bond,  to  be  assessed  as  damages. 

6  Ab.,  196;  25  How.  P.  R.,  500;  18  Ab.,  159. 
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5  37.  If  the  amount  so  recovered  exceed  the  amount  of  the 
plaintiff's  judgment  rendered  on  the  attachment,  he  shall  be 
liable  to  refund  such  excess  to  the  defendant  in  such  attach- 
ment. 
§  38.  If  the  defendant  shall,  before  judgment,  satisfy  the 
may  piW  claim  on  which  such  attachment  issued,  and  all  costs  thereon, 
^  n  or  after  judgment  shall  pay  the  same,  he  shall  be  entitled  to 
maintain  an  action  on  the  bond  executed  by  such  claimant, 
in  his  own  name,  in  the  same  manner  and  with  the  like  effect, 
as  if  such  action  had  been  brought  by  the  obligee  in  such 
bond,  as  herein  provided. 

See  Laws  of  1831,  ch.  300,  §  35.     Post,  vol.  4,  p.  465. 
ARTICJLE  THIRD. 

OF  THE  APPEABAHCE  OF  PABTIES. 

Sbo.  39.  Plaintiffs  not  being  infanta,  may  appear  in  person  or  by  attorney. 

40.  Appointment  of  next  friend  for  infant  plaintiffs ;  his  liability  for  ooetfc 

41.  Defendants  not  being  infants,  how  to  appear. 

42.  Guardians  for  infant  defendants ;  when  and  how  appointed. 

43.  Consent  to  be  filed ;  liability  of  guardian  for  costs. 

44.  Appearing  by  attorney;  when  constable  not  to  act  as  such. 

45.  Authority  of  attorney  to  be  proved. 

46.  Justice  to  wait  one  hour  after  return  of  summons  or  attachment 

How  plain-      S  39*  Any  plaintiff  in  a  suit  before  a  justice,  except  persons 
£S££y     under  twenty-one  years  of  age,  may  appear  and  conduct  his 

suit,  either  in  person,  or  by  attorney. 
Next  Mend  §  40.  No  process  shall  be  issued  tor  an  infant  plaintiff,  nor 
joluuub.  shall  any  issue,  joined  by  such  plaintiff,  without  process,  be 
heard,  until  a  next  friend  for  such  plaintiff  shall  have  been 
appointed.  Whenever  requested,  the  justice  shall  appoint 
some  suitable  person  who  will  consent  thereto  in  writing,  to 
be  named  by  such  plaintiff,  to  act  as  his  next  friend  in  such 
suit ;  who  shall  be  responsible  for  the  costs  therein. 

32  B.,  49. 

Appear-  §  41.  Every  defendant  in  a  suit,  except  persons  under 
defendants,  twenty-one  years  of  age,  may  appear  and  defend  the  same  in 
person,  or  by  attorney ;  but  where  a  warrant  shall  have  been 
served,  on  a  defendant  and  returned,  no  further  proceedings 
shall  be  had  against  him,  until  he  shall  have  personally 
appeared  in  court. 

32  Bn  49. 

Guardians  g  42.  After  the  service  and  return  of  process  against  an 
attendant*,  infant  defendant,  the  suit  shall  not  be  any  further  prosecuted, 
until  a  guardian  for  such  defendant  be  appointed.  Upon  the 
request  of  such  defendant,  the  justice  shall  appoint  some 
person  who  will  consent  thereto  in  writing,  to  be  the  guardian 
of  the  defendant  in  the  defence  of  the  suit.  And  if  the 
defendant  shall  not  appear  on  the  return  day  of  such  process, 
or  if  he  neglect  or  refuse  to  nominate  such  guardian,  the 
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ART  4. 

justice  may,  on  the  motion  of  the  plaintiff,  appoint  any  dis-    ^^ 
creet  person  as  feuch  guardian. 

§  43.  The  consent  of  such  next  friend  or  guardian,  shall  be  consent  u> 
filed  with  the  justice.  The  guardian  for  the  defendant  shall  bcflled,*c' 
not  be  liable  for  any  costs  in  the  suit. 

$  44.  A  party  authorized  to  appear  by  attorney,  may  ap-  when 
point  any  persou  to  act  as  such  attorney;  but  the  constable  £*  t?Kf. 
who  served  either  the  original  or  jury  process  in  the  cause,  *ttoniey- 
or  the  law  partner  or  clerk  of  the  justice  before  whom  the 
action  is  brought,  shall  not  appear  and  advocate  for  either 
party  at  the  trial,  but  may  act  as  attorney  in  any  other  stage 
or  proceeding  in  the  cause. 

Laws  of  1824,  291,  §  26;  3  D.,  85;  11  W.,  164;  10  J.  R.,  107 ;  2  J.  XL, 
384.  So  amended  by  Laws  of  1 864,  ch.  421,  voL  6,  p.  295 :  41  B ,  1 04, 

S  45.  The  authority  to  appear  hy  attorney,  may  be  either  ^^^ 
written  or  verbal,  and  shall  in  all  cases  be  proved,  either  by  Sow   m7t 
the  attorney  himself,  or  other  competent  testimony,  unless proTed- 
admitted  by  the  opposite  party;  and  the  justice  shall  not  per- 
mit any  person  to  appear  for  another,  without  such  proof  or 
admission. 

15  B ,  652 ;  13  B ,  481 ;  4  D.,  160 ;  5  H.,  429 ;  3  H.,  236 ;  15  W.,  652. 

5  46*  Upon  the  return  of  a  summons  personally  served,  or  Justice  to 
on  the  return  of  an  attachment  duly  served,  the  justice  shall  Sin  «•£* 
wait  one  hour  after  the  time  specified  for  the  return  of  such 
process ;  unless  the  parties  shall  sooner  appear. 

24  B.f  438 ;  9  B.,  60;  3  B.t  273;  4  D.,  160, 182 ;  41  B.,  104. 
ARTICLE  FOURTH. 

OF  PLEADINGS  AND  OF  SET-OFFS. 

8k.  47.  At  what  time  pleadings  to  be  had. 

48.  Pleadings  how  to  be  made ;  when  to  be'entered. 

49.  When  suit  by  warrant  not  to  bar  suit  by  summons. 

50.  Cases  in  which  certain  demands  may  be  set  eff. 
61.  When  set-off  must  be  pleaded  or  notice  given. 
02.  How  judgment  to  be  rendered  in  cases  of  set-offs. 

53.  Proceedings  when  balance  due  defendant  exceeds  50  dollars. 

54.  When  olaim  and  set-off  exceed  400  dollars. 

55.  Set-offs  allowed  in  actions  by  executors.  1 

56.  Judgment  thereon ;  execution  when  to  issue.  \ 

57.  Demands  which  might  be  set  off,  not  to  be  afterwards  recovered. 

68.  Cases  excepted  from  last  section.  \ 

59.  Plea  or  notice  of  title  to  land,  when  to  be  given. 

60.  Bond  to  be  given  by  defendant 

61.  8uit  to  be  discontinued. 

62.  If  bond  not  given,  cause  to  proceed. 

63.  Proceedings  if  plaintiff  draw  title  to  land  in  question.    ■ 
64  New  action  in  common  pleas. 

65.  Costs  of  suit  in  common  pleas. 

66.  Proceedings  when  several  counts  and  title  pleaded. 

S  47.  At  the  time  of  the  first  appearance  of  the  parties  ^SftSsn 
before  the  justice,  either  upon  the  return  of  process,  or  their  JjjJ"*^ 
voluntary  appearance  to  join  issue,  the  pleadings  of  the  jSKSd,  Ac 
parties  shall  be  made,  and  issue  joined ;  and  when  both  parties 
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have  appeared  on  the  return  of  process,  an  issue  shall  be 
joined  before  any  adjournment  shall  be  had,  except  when  the 
defendant  shall  refuse  or  neglect  to  plead. 

Laws  of  1846,  ch.  25;  1  D.,  177 :  6  H.t  429;  1  H,  70;  21  W.,  455;  12 
W.,  152. 

i»8«         §  48.  The  pleadings  may  be  either  verbal  or  written,  at  the 

JSSmSSt  discretion  of  the  party  making  the  same,  except  in  the  case 

of  a  plea  of  title  to  land.    When  written,  they  shall  be  filed 

and  remain  with  the  justice ;  when  verbal,  the  justice  shall 

enter  in  bis  docket  the  substance  thereof. 

13  W.,  516;  10W.,  523. 

TwiRMit      S  48*  The  pendency  of  a  suit  commenced  by  summons, 

nrtbamd.  shall  not  be  a  bar  to  a  subsequent  suit  commenced  by  warrant, 

between  the  same  parties,  if  it  appear  on  the  trial  of  such 

subsequent  suit,  that  the  defendant  therein  was  about  to 

abscond  from  the  county,  when  such  warrant  issued. 

Laws  of  1824,  291,  §  7. 

oftUw  bo      $  50.  In  the  following  cases,  and  under  the  following  cir- 
Su&e.        cuinstances,  a  defendant  may  set  off  demands  which  he  has 

against  the  plaintiff: 
ttMdNnand      1#  """*  mus*  t>e  a  demand  arising  upon  judgment  or  upon 
wt  oil       contract,  express  or  implied,  whether  such  contract  be  written 
or  unwritten,  sealed  or  without  seal ;  and  if  it  be  founded 
upon  a  bond,  or  other  contract  having  a  penalty,  the  sum 
equitably  due,  by  virtue  of  its  condition,  only,  shall  be  set  off: 
to  whom  to     2.  It  must  be  due  to  him  in  his  own  right,  either  as  being 
the  original  creditor  or  payee,  or  as  being  the  assignee  or 
owner  of  the  demand: 
when  to  be     3.  It  must  be  a  demand  for  real  estate  sold,  or  for  personal 
liquidated   pK>perjy  sold,  or  for  money  paid,  or  services  done;  or  if  it  be 
not  such  a  demand,  the  amount  must  be  liquidated,  or  be 
capable  of  being  ascertained  by  calculation : 
wn«  J©-        4.  It  must  have  existed  at  the  time  of  the  commencement 
mast  have    of  the  suit,  and  must  then  have  belonged  to  the  defendant: 
in*  what  5*  I*  can  be  allowed  only  in  actions  founded  upon  demands 

S? aSSwad.  w^c^  <x>uld  themselves  be  the  subject  of  set-off,  according  to 

law: 
wBB?be!ft        6*  ^  th©ra  be  several  defendants,  the  demand  set  off  must 
J****     be  due  to  all  of  them  jointly: 

Suet  ba         7.  It  must  be  a  demand  existing  against  the  plaintiff  in  the 

pSmtiff;     action,  unless  the  suit  be  brought  in  the  name  of  a  plaintiff 

"•      *     who  has  no  real  interest  in  the  contract  upon  which  the  suit 

is  founded;  in  which  case,  no  set  off  of  a  demand  agaiust  the 

plaintiff  shall  be  allowed,  unless  as  herein  after  specified : 

against  8.  If  the  action  be  founded  upon  a  contract  (other  than  a 

negotiable  promissory  note,  or  bill  of  exchange,)  which  has 

been  assigned  by  the  plaintiff,  a  demand  existing  against 

such  plaintiff  or  any  assignee  of  such  contract,  at  the  time 

of  the  assignment  thereof,  and  belonging  to  the  defendant, 

in  good  faith,  before  notice  of  such  assignment,  may  be  set 

•     .   Digitized  by  Vj( 


assignees 
of  contract 
or, 


chap,  n.]  JUSTICES'  COURTS.  251 

off  to  the  amount  of  the  plaintiff's  debt,  if  the  demand  be    ART'  * 
such  as  might  have  been  set  off  against  such  plaintiff  or  such 
assignee,  white  the  contract  belonged  to  him: 

9.  If  the  action  be  upon  a  negotiable  promissory  note,  or     WW 
bill  of  exchange,  which  has  been  assigned  to  the  plaintiff,  after  SSwSwof 
it  became  due,  a  set-off  to  the  amount  of  the  plaintiff's  debt,  ™tes  *c,; 
may  be  made  of  a  demand  existing  against  any  person  or 
persons,  who  shall  have  assigned  or  transferred  such  note 

or  bill  after  it  became  due,  if  the  demand  be  such  as  might 
have  been  set  off  against  the  assignor,  while  the  note  or  bill 
belonged  to  him : 

10.  If  the  plaintiff  be  a  trustee  for  any  other,  or  if  the  suit  JgSjSd 
be  in  the  name  of  a  plaintiff  who  has  no  real  interest  in  the  pw*«. 
contract  upon  which  the  suit  is  founded,  so  much  of  a  demand 
existing  against  those  whom  the  plaintiff  represents,  or  for 
whose  benefit  the  action  is  brought,  may  be  set  off,  as  will 
satisfy  the  plaintiff's  debt,  if  the  same  might  have  been  set 

off  in  an  action  brought  by  those  beneficially  interested : 

n.  But  if  such  action  be  brought  by  the  assignee  of  an  Exception. 
insolvent,  imprisoned,  absent,  concealed,  or  absconding  debtor, 
no  set-off  shall  be  allowed  of  any  debt,  unless  in  the  cases 
provided  in  the  fifth  Chapter  of  the  Second  Part  of  the 
Revised  Statutes. 

Laws  of  1824,  291,  §  8;  Lnws  of  1840,  ch.  31T;  14  How.  P.  R.,  98;  9 
How.  P.  R.,  228;  19  W.f  398;  15  W.,  560;  14  W.,  161;  13  W., 
340;  8  Wn  115;  1J.  R.,  284. 

g  51.  To  entitle  a  defendaut  to  a  set-off,  he  must  plead  or  when  *  be 
give  notice  of  the  same,  specifying  .the  nature  of  his  claim,  2c? 
with  reasonable  certainty,  at  the  time  of  joining  issue  on  a 
question  of  fact  upon  the  merits  of  the  cause. 

13  W.,  403;  11  W.,  555;  3  J.  Rt  428. 

§  52.  If  the  amount  of  the  set-off  duly  established,  be  Jj<Js™J* 
equal  to  the  plaintiff's  debt,  judgment  shall  be  entered  for  ??  eqwita 
the  defeudant,  with  costs ;  if  it  be  less  than  the  plaintiff's  Jjfjjjj 
debt,  the  plaintiff  shall  have  judgment  for  the  residue  only, 
with  costs.    If  it  be  more  than  the  plaintiff's  debt,  and  the  JJa™^Jin. 
balance  found  due  to  the  defendant  from  the  plaintiff  in  tire  debt. 
the  action,  be  one  hundred  dollars  or  under,  judgment  shall 
be  rendered  for  the  defendant,  for  the  amount  thereof,  with 
costs ;  and  execution  shall  be  awarded  as  upon  a  judgment  in 
a  suit  brought  by  him ;  but  no  such  judgment  shall  be  ren-  ***ptum. 
dered  against  the  plaintiff  when  the  contract,  which  is  the 
subject  of  the  suit,  shall  have  been  assigned  before  the  com- 
mencement of  such  suit,  nor  for  any  balance  due  from  any 
other  person  than  the  plaintiff  in  the  action. 

Laws  of  1840,  ch.  317. 

§  53.  If  the  balance  found  due  to  the  defendant  exceed  one  »  Jjjjw* 
hundred  dollars,  the  court  shall  set  off  so  much  of  the  defend-  $100. 
ant's  demand  against  the  plaintiff's  debt,  as  will  be  sufficient 
to  satisfy  it,  if  required  to  do  so  by  the  defendant,  and  shall 
render  judgment  for  the  defendant,  for  his  costs ;  but  if  the 
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defendant  shall  not  require  such  set-off,  the  justice  shall  enter 
judgment  of  discontinuance  for  the  defendant,  with  costs; 
and  the  defendant  may  thereafter  sue  tot  and  recover  his 
demand  in  any  court  having  cognizance  thereof. 

Laws  of  1840,  ch,  317. 

§  54.  If  upon  the  trial  of  a  cause,  it  shall  appear  that  the 
amount  of  the  plaintiff's  claim,  together  with  the  demands 
set  off  by  the  defendant,  according  to  the  preceding  provisions, 
exceed  four  hundred  dollars,  judgment  of  discontinuance  shall 
be  rendered  against  the  plaintiff,  with  costs. 

Laws  of  1824,  291,  g  1;  3  Ab.,  368;  14  W.,  69 

§  55.  In  suits  brought  by  executors  or  administrators,  the 
defendant  may  set  off  demands  existing  against  their  testators 
or  intestates,  and  belonging  to  the  defendant  at  the  time  of 
their  death,  in  the  same  manner  as  if  the  action  had  been 
brought  by  and  in  the  name  of  the  deceased. 

§  56.  Whenever  a  set-off  is  established  in  a  suit  brought 
by  executors  or  administrators,  the  judgment  shall  be  against 
them  in  their  representative  character,  and  shall  be  evidence  of 
a  debt  established,  to  be  paid  in  the  course  of  administration; 
but  execution  shall  not  issue  thereon,  until  directed  by  the 
surrogate  who  granted  letters  testamentary  or  of  administra- 
tion. 

§  57.  If  a  defendant  neglect  to  plead  or  give  notice  of  any 
set-off,  which,  according  to  the  preceding  provisions,  might 
have  been  allowed  to  him,  on  the  trial  of  the  cause,  he  shall 
be  forever  thereafter  precluded  from  maintaining  any  action 
to  recover  the  same,  or  any  part  thereof.  And  if  the  demand 
which  might  have  been  set  off  consisted  of  a  negotiable  note, 
or  bill  of  exchange,  no  action  shall  be  maintained  thereon,  by 
any  person  who  may  derive  title  thereto,  from  or  through  the 
defendant.  . 

H.  k  D.,  349;  14  How.  P.  R.,  97;  43  B.,  339. 

g  58.  But  the  last  preceding  section  shall  not  extend  to  the 
following  cases : 

i.  When  the  set-off  shall  be  one  hundred  dollars  more  than 
the  judgment  which  the  plaintiff  shall  have  recovered : 

2.  Where  the  set-off  consisted  of  a  judgment  in  favor  of 
the  defendant,  or  belonging  to  him,  rendered  before  the  com- 
mencement  of  the  suit  in*  which  the  same  might  have  been 
setoff: 

s.  Where  a  set-off  shall  have  been  claimed  by  him,  and  a 
balance  exceeding  one  hundred  dollars  shall  have  been  found 
in  his  favor,  the  defendant  may  maintain  an  action  for  such 
part  of  his  demand  as  was  not  allowed  to  him  as  a  set-off: 

4.  Where  the  suit  was  commenced  against  the  defendant  by 
attachment,  and  he  did  not  personally  appear  in  such  suit : 

5.  Claims  for  unliquidated  damages,  which  could  not  be 
set  off  on  the  trial  of  the  cause,  according  to  the  preceding 
provisions : 
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ART  ^ 

e.  Claims  in  suit  in  any  other  court  at  the  time  of  the  com*-  cuimsia 
mencement  of  the  suit  before  the  justice's  court.  Iait* 

Lam  of  1824,  291,  §  8;   Laws  of  1840,  oh.  31? ;   6  Cow.,  688;  H.  *  D.t 
349. 

$  59.*  In  every  action  where  the  title  to  lands  shall  in  any  SlSt^SnSf 
wise  come  in  question,  the  defendant,  at  the  time  when  he  is 
required  to  join  issue,  and  not  after,  may  plead  specially  any 
plea,  shewing  that  the  title  of  lands  will  come  in  question,  or 
may,  under  the  general  issue,  give  a  notice  to  that  effect :  such  PS*] ; 
plea  and  notice  may  be  joined  with  any  other  proper  plea  to 
the  action.  They  shall  be  written,  signed  by  the  defendant 
or  his  attorney,  and  delivered  to  the  justice,  who  shall  then 
countersign  the  same,  and  deliver  them  to  the  plaintiff* 

Laws  of  1824,  291,  §  9;  30  B.,  602;  3  How.  P.  R.,  59. 
These  sections,  from  59  to  66  inclusive,  are  supposed  to  be  repealed  by 
Title  VI.,  Part  L,  of  the  Code.    See  ante,  page  225. 

S  60.  At  the  time  of  tendering  such  plea,  or  plea  and  notice,  Bond;  its 
the  defendant,  with  at  least  one  sufficient  surety,  to  be  ap-  SSSiSon?* 
proved  by  the  justice,  shall  enter  into  a  bond  to  the  plaintiff, 
in  the  penalty  of  one  hundred  dollars,  conditioned,  if  such 
plaintiff  shall  commence  a  suit  in  the  court  of  common  pleas 
of  the  county,  within  thirty  days  thereafter,  for  the  same 
cause  of  action  whereon  he  relied  before  the  justice,  that  such 
defendant  shall  appear  and  put  in  special  bail,  in  such  court, 
within  twenty  days  after  the  return  of  process  in  such  suit. 

g  61.  Such  bond  shall  be  delivered  to  the  justice  at  the  time  suits  to  bo 
of  tendering  such  plea,  or  plea  and  notice;  and  thereupon  the  2£coatiI1*' 
action  shall  be  discontinued,  and  each  party  shall  pay  his  own 
costs.    The  costs  so  paid  by  either  party  shall  be  allowed  to  costs. 
him,  if  he  recover  costs  in  the  action  brought  in  the  common 
pleas,  if  any  be  brought:  if  no  suit  be  brought  for  the  same 
cause  of  action  in  the  court  of  common  pleas,  within  thirty 
days  after  the  delivery  of  the  bond,  the  costs  and  expenses  of 
the  defendant  before  the  justice,  may  be  recovered  by  him 
of  the  plaintiff. 

6  H.,  342. 

5  62.  If  such  bond  be  not  delivered  as  herein  directed,  the  J*0^*^ 
justice  shall  have  jjirisdiction  of  the  cause,  and  shall  proceed  benot 
therein,  and  the  defendant  shall  be  precluded  in  his  defence,  giTeB* 
from  all  evidence  drawing  in  question  the  title  to  lands. 

7  B.,  77 ;  «  a,  342. 

2  63.  If  it  appear  on  the  trial,  froin  the  plaintiff's  own  ^J^*1* 
shewing,  that  the  title  to  lands  is  in  question,  which  title  shall  tiue  \ng 
be  disputed  by  the  defendant,  the  justice  shall  dismiss  the  quettlon' 
cause,  and  the  plaintiff  shall  pay  the  costs. 

15  Bn  103 ;  6  H.,  45;  42  B.,  355 ;  27  How.  P.  &,  287. 

$  64.  When  a  suit  is  discontinued  before  a  justice,  by  the  New  action 
delivery  of  a  plea,  or  a  plea  and  notice,  and  a  bond  as  above    ' 
provided,  the  plaintiff  may  prosecute  an  action  for  the  same 
cause,  before  the  court  of  common  pleas  of  the  county  where 
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BrLB  *■  such  cause  of  action  accrued;  and  the  plaintiff  in  such  suit, 
shall  declare  only  for  the  same  cause  of  action  whereon  be 
relied  before  the  justice;  and  the  plea,  or  plea  and  notice  of 
the  defendant9  shall  be  the  same  which  he  tendered  to  the 
justice* 

19  W.,  124;  12  W.f  208;  11  W.f  645. 

§  65.  If  the  judgment  in  such  suit  in  the  common  pleas, 
shall  be  for  the  plaintiff,  he  shall  recover  costs;  if  it  be  foi 
the  defendant,  (other  than  judgment  of  non-suit,  or  nonpros.,) 
and  the  presiding  judge  shall  not  certify  that  the  title  to  lands 
did  come  in  question,  the  defendant  shall  not  recover  costs, 
but  shall  pay  costs  to  the  plaintiff. 

§  66.  If  the  plaintiff's  declaration  in  a  suit  before  a  justice, 
shall  contain  several  counts,  or  causes  of  action,  to  one  or 
more  of  which,  a  defence  of  title  to  lands  be  interposed  by 
the  defendant,  and  he  shall  tender  a  plea,  or  a  plea  and 
notice,  to  such  count,  or  cause  of  action,  and  deliver  a  bond 
as  above  provided,  the  justice  shall  discontinue  proceedings 
for  such  cause  of  action,  and  the  plaintiff  may  commence  a 
suit  in  the  common  pleas  therefor;  and  for  the  other  causes 
of  action,  the  justice  may  continue  his  proceedings. 

See  Code  of  Procedure,  §  52;  Laws  of  1840,  ch.  317;  1845,  ch.  25. 
Post,  vol.  5,  p.  14. 

ARTICLE  FIFTH. 

OF  ADJOURNMENTS, 

8*0. 6*7.  When  justice  may  adjourn  certain  suits. 
68.  Restrictions  upon  power  to  adjourn. 
09.  When  plaintiff  may  have  adjournment 

70.  Cases  in  which  to  be  allowed  in  suits  upon  warrants. 

71.  Defendant  arrested  on  warrant,  to  continue  in  custody. 

72.  In  what  cases  to  be  discharged. 

73.  Time  of  adjournment  in  suits  upon  warrant. 

74.  How  and  wheu  defendant  may  liave  adjournment 

75.  When  further  adjournment  may  be  had  by  him. 

76.  Security  to  be  a  bond;  when  new  bond  not  necessary. 

77.  Proof  to  be  made!  to  entitle  to  recovery  on  bond. 

78.  No  adjournment  to  be  made  beyond  90  days. 

79.  In  certain  case,  party  required  to  exhibit  his  account 

§  67.  At  the  time  of  the  return  of  either  a  commons  01 
attachment,  or  of  joining  issue  without  process,  a  justice  may, 
in  his  discretion,  and  with  or  without  the  consent  of  parties, 
adjourn  the  cause  not  exceeding  eight  days. 

Laws  of  1824.  291.  §  3  &  25 ;  18  B.,  53 ;  4  D.,  96 ;  1  D.,  82,  175;  7  J.  It, 
529;  10  W.,  497;  3  W.,  420;  11  How.  P.  R.,  95. 

§  68.  A  justice  shall  in  no  case  adjourn  a  cause  commenced 
by  warrant,  on  his  own  motion;  nor  shall  he  exercise  that 
right  in  a  suit  commenced  by  summons  or  attachment,  at  any 
other  time  than  on  the  return  of  such  summons  or  attachment. 

6  B.,  621. 

§  69.  At  the  time  of  the  return  of  a  summons  or  attach- 
ment, or  the  joining  of  issue  without  process,  the  justice 
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shall  on  the  application  of  the  plaintiff,  adjourn  the  cause,  to  m£?L*9 
some  time  to  be  fixed  by  the  justice,  not  Exceeding  eight  SSJSf"" 
days  thereafter.    But  such  adjournment  shall  not  be  panted, 
unless  the  plaintiff  or  his  attorney  shall,  if  required  by  the 
defendant,  make  oath  that  he  cannot,  for  want  of  some 
material  testimony  or  witness,  safely  proceed  to  trial. 

Laws  of  1824,  291,  §  6  ft  6;  4  D.,  96,  160,  576;  2  J.  R.v  192;  1J.  R^ 
614;  3  Cat,  166;  35  B.,  117. 

5  70.  No  adjournment  of  a  cause  commenced  by  warrant,  in  certain 
issued  at  the  suit  of  a  non-resident  plaintiff,  shall  be  allowed  ™^Sa? 
unless  in  the  following  cases :  SfowJdl 

i.  On  the  consent  of  both  parties:  or, 

s.  On  the  application  of  the  defendant,  supported  by  his 
oath,  that  he  has  a  good  defence  to  the  action,  and  that  he  is 
not  ready  to  proceed  to  the  trial  thereof;  and  in  such  case,  it 
shall  not  be  granted,  unless  the  defendant  will  consent  that 
any  witness  on  the  part  of  the  plaintiff,  who  shall  be  then  iasoi 
attending,  may  be  then  examined  on  oath  by  such  justice,  his 
testimony  reduced  to  writing,  certified  by  the  justice,  and  left 
with  him,  to  be  read  on  the  trial  of  the  cause;  o* 

3.  On  the  application  of  the  plaintiff,  supported  by  his  oath, 
that  on  account  of  the  absence  of  some  material  witness  or 
testimony,  he  can  not  then  safely  proceed  to  the  trial  of  the 
cause. 

§  71.  If  a  cause  commenced  by  warrant,  be  adjourned  upon  JJg,*^ 
the  application  of  the  defendant,  be  shall  continue,  during  the  cSntinna  m 
time  of  adjournment,  in  the  custody  of  the  constable,  unless  CUBtodJ' 
he  shall  give  the  security  herein  after  directed  to  be  given,  in 
cases  of  adjournment. 

S  72.  If  such  cause  be  adjourned  on  the  consent  of  both  JgSJjJ^ 
parties,  or  if  it  be  adjourned  on  the  application  of  the  plain- 
tiff, the  defendant  shall  be  discharged  from  custody;  but  the 
cause  shall  not  be  discontinued  by  such  discharge ;  and  at  the 
adjourned  day,  the  same  proceedings  shall  be  had,  as  on 
the  return  of  a  summons  personally  served.  *  35  b„  632. 

S  73.  The  first  adjournment  of  a  cause  commenced  by  SjJ^Jjf 
warrant,  shall  be  to  a  day  not  less  than  three,  nor  more  than  ommmx 
twelve  days  thereafter,  unless  the  parties  and  justice  shall 
otherwise  agree. 

S  74.  In  all  cases  (other  than  where  the  suit  shall  have  been  f$ffE£ 
commenced  by  warrant,  at  the  suit  of  a  non-resident  plaintiff,)  defendant, 
the  cause  shall  be  adjourned  on  the  application  of  the  defen- 
dant, on  his  complying  with  the  following  requisitions : 

1.  The  application  must  be  made  at  the  time  of  joining 
issue: 

2.  If  required  by  the  plaintiff  or  the  justice,  the  defendant 
shall  make  oath  that  he  can  not  safely  proceed  to  trial,  for  the 
want  of  some  material  testimony  or  witness,  to  be  specified 
by  him : 

3.  If  required  by  the  plaintiff,  he  shall  give  security,  as 
herein  after  directed : 
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TrtLB  *■  Such  adjournment  shall  be  for  such  reasonable  time,  as  wiE 
enable  the  defendant  to  procure  such  testimony  or  witness,  not 
exceeding  ninety  days. 

14  J.  R.,  341  j  7  J.  R.,  18;  1«  How.  P.  R.,  17. 

ib.  father  §  75.  In  all  cases,  a  defendant  shall  also  be  entitled  to  a 
meSt"1'  further  adjournment,  upon  giving  security,  if  required,  as  is 
directed  in  the  next  succeeding  section,  and  upon  proving,  by 
his  own  oath  or  otherwise,  to  the  satisfaction  of  the  justice, 
that  he  can  not  safely  proceed  to  trial,  for  want  of  some 
material  testimony  or  witness,  and  that  he  has  used  due  dili- 
gence to  obtain  such  testimony  or  witness. 

2  Cow.,  425  j  2  J.  R.,  383. 

Form  of  §  76.  The  security  required  by  any  of  the  preceding  sections 
-acurily-  to  be  given  by  a  defendant,  shall  be  a  bond  in  the  penalty  of 
one  hundred  dollars,  to  the  plaintiff  in  the  action,  with  such 
surety  as  the  justice  shall  approve,  conditioned,  that  in  case 
judgment  shall  be  given  against  such  defendant  at  the 
adjourned  day,  or  at  any  time  thereafter,  and  execution  be 
[340]  issued  against  his  person,  he  will  render  himself  upon  such 
execution,  before  the  return  thereof;  or  in  default  thereof, 
that  he  or  his  surety  will  pay  the  judgment  so  recovered,  with 
interest;  but  if  any  bond  shall  have  been  given  upon  any 
prior  adjournment,  it  shall  not  be  necessary  to  execute  a  new 
bond  upon  a  subsequent  adjournment,  unless  such  bond  be 
required  by  the  justice,  or  by  the  bail  of  such  defendant  in 
such  prior  bond. 

I  Oow.,  99. 

proof  ne-  §  77.  In  any  suit  brought  upon  such  bond,  the  plaintiff 
J2££eryU  shall  not  be  entitled  to  recover,  unless  he  shows  an  execution 
thereon.  Up0n  a  judgment  obtained  in  the  suit  in  which  such  adjourn- 
ment was  had,  duly  issued,  within  ten  days  after  the  time 
when  by  law  the  same  could  be  issued,  against  the  person  of 
the  defendant,  aqd  a  return  thereon  that  such  defendant  could 
not  be  found. 

10  W.,  527. 

Afloum-  $  78.  No  adjournment  shall  be  allowed,  without  the  agree- 
tomSSjo  ment  ot*  ^e  parties,  to  a  time  beyond  ninety  days  from  the 
***«.         joining  of  the  issue  in  the  suit. 

Laws  of  1824*  291,  g  6;  32  B.,  446;  3  J.  R.,  435. 

whenwirty  §  79.  No  adjournment  shall  be  allowed  in  any  case  to  a 
wBeJ«S»int  party  applying  therefor,  who  shall  have  seen  the  account  or 
demand  of  the  opposite  party,  unless  such  applicant,  if 
required,  shall  exhibit  his  account  or  demand,  or  state  the 
nature  thereof,  as  for  forth  as  may  be  in  his  power,  to  the  satis- 
faction of  the  justice. 

II  W„  555. 
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ARTICLE  SIXTH. 

OF  COMPELLING  THE  ATTENDANCE   OF  WITNESSES. 

Sbcl  80.  Justices  may  issue  subpoenas  for  witnesses. 

81.  Proof  to  be  given  before  subpoena  in  a  cause  before  another  justice. 

82.  Subpoenas  how  and  by  whom  served. 

83.  When  attachment  to  be  issued  against  witness  refusing  to  appear. 

84.  How  executed ;  fees  thereon  by  whom  to  be  paid. 

85.  Fine  on  witness  refusing  to  appear  or  to  testify. 
86  &  87.  Fine  how  imposed;  record  of  conviction. 

88.  Execution  to  collect  fine ;  defendant  to  be  imprisoned. 

89.  Application  of  money  collected. 

90.  Party  refusing  to  obey  subpoena,  liable  for  damages. 

§  80.  Any  justice  of  the  peace  may  issue  subpoenas,  to  whenjnsti- 
compel  the  attendance  of  witnesses  to  give  evidence  on  any  EwwMb. 
trial  depending  before  himself  or  any  other  justice.    Such  p€enM* 
subpoena  shall  be  valid  to  compel  the  attendance  of  a  witness 
being  in  the  same  county  where  the  cause  is  to  be  tried, 
or  being  in  an  adjoining  county;  and  in  no  other  case. 

§  81.  A  justice  shall  not  issue  any  subpoena  to  compel  the  n>.  in  a  suit 
attendance  of  witnesses  before  another  justice,  in  any  suit,  a^ouTar 
unless  the  person  applying  shall  prove,  by  his  own  oath,  or  Ju8tice- 
the  oath  of  some  other  person,  that  such  suit  is  actually 
depending  before  such  other  justice. 

§  82.  A  subpoena  may  be  served,  either  by  a  constable,  or  subpoena, 
any  other  person ;  and  it  shall  be  served  by  reading  the  same,  b0WMrYed- 
or  stating  the  contents  to  the  witness,  and  by  paying  or 
tendering  the  fees  allowed  by  law  for  one  day's  attendance  of 
such  witness. 

Laws  of  1824,  291,  §  11 ;  20  B.,  17. 

5  83.  Whenever  it  shall  appear  to  the  satisfaction  of  the     pmi] 
justice,  by  proof  made  l>efore  him,  that  any  person  duly  sub-  menu" 
poenaed  to  appear  before  him  in  any  cause,  shall  have  refused  2gjj£wlt' 
or  neglected,  without  just  cause,  to  attend  as  a  witness,  in 
conformity  to  such  subpoena,  and  the  party  in  whose  behalf 
such  witness  shall  have  been  subpoenaed,  shall  make  oath  that 
the  testimony  of  such  witness  is  material,  the  justice  shall 
have  power  to  issue  an  attachment  to  compel  the  attendance 
of  such  witness. 

26  B.,  589 ;  12  B.t  528;  14  How.  P.  R.,  245;  see  Laws  of  1834,  ch. 
235.    Post,  voL  4,  p.  544. 

S  84.  Every  such  attachment  shall  be  executed  in  the  same  Howexe- 
manner  as  a  warrant,  and  the  fees  of  the  officers  for  issuing  ^^tiwre. 
and  serving  the  same,  shall  be  paid  by  the  person  against  on. 
whom  the  same  shall  have  been  issued,  unless  he  shall  shew 
reasonable  cause  to  the  satisfaction  of  the  justice,  for  his 
omission  to  attend ;  in  which  case,  the  party  requiring  such 
attachment  shall  pay  all  costs  of  such  attachment  and  the 
service  of  the  same. 

§  85.  Every  person  dtdy  subpoenaed  aa  a  witness,  who  shall  J2gj£jto  ' 
not  appear,  or  appearing,  shall  refuse  to  testify,  shall  forfeit,  gpj**or 
for  the  use  of  the  poor  of  the  town,  for  every  such  non-    Bt^' 
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appearance  or  refusal,  (unless  some  reasonable  cause  or 
excuse  shall  be  shewn  on  his  oath  or  the  oath  of  some  other 
person,)  such  fine,  not  less  than  sixty-two  cents,  nor  more 
than  ten  dollars,  as  the  justice  before  whom  prosecution 
therefor  shall  be  had,  shall  think  reasonable  to  impose. 

Laws  of  1824,  291,  §  11;  2G  B.,  G89;  10  J.  R.,  247;  25  N.  Y.,  591. 

§  86.  Such  fine  may  be  imposed  by  the  justice,  if  the  wit- 
ness be  present  and  have  an  opportunity  of  being  lieaTd 
against  the  imposition  thereof. 

§  87.  The  justice  imposing  any  fine,  shall  make  up  and 
enter  in  his  docket,  a  minute  of  the  conviction  and  of  the 
cause  thereof,  and  the  same  shall  be  deemed  a  judgment,  in 
all  respects,  at  the  suit  of  the  overseers  of  the  poor  of  the 
town. 

§  88.  Upon  the  imposition  of  such  fine,  and  in  default  of 
payment  thereof,  with  costs,  the  justice  shall  forthwith  issue 
an  execution  to  any  constable  of  the  county,  directing  him  to 
levy  such  flue,  with  costs,  of  the  goods  and  chattels  of  the 
delinquent,  and  for  want  thereof,  to  take  and  convey  him  to 
the  jail  of  the  county,  there  to  remain  until  he  shall  pay  such 
fine  and  costs ;  and  the  keeper  of  such  jail  is  hereby  required 
to  keep  such  delinquent  in  close  custody,  in  such  jail,  until 
the  fine  and  costs  be  paid ;  but  such  imprisonment  shall  not 
exceed  thirty  days. 

26  B.,  587. 

§  89.  When  the  money  shall  be  collected  on  such  execution, 
the  constable  shtill  return  the  same  to  the  justice,  and  such 
justice  shall  pay  over  the  amount  of  the  fine  imposed,  to  the 
overseers  of  the  poor  of  the  town,  for  the  use  of  the  poor. 

g  90.  Every  person  subpoenaed  as  aforesaid,  and  neglect- 
ing or  refusing  to  appear  or  testify,  shall  also  be  liable  to  the 
party  in  whose  behalf  he  shall  have  been  subpoenaed,  for  all 
damages  which  such  party  shall  sustain,  by  reason  of  such 
non-appearance  or  refusal. 

11  W.,  63$. 

See  Laws  of  1834,  ch.  235.      Post,  vol.  4,  p.  544. 
ARTICLE  SEVENTH. 

OP  THE  TRIAL  OF  ISSUES  OF  FACT,  AND  THE  INCIDENTS  THERETO. 

Sec.  91.  Issues  to  be  tried  by  justice,  if  jury  not  required. 

92.  When  to  proceed  on  default  of  defendants. 

93.  At  what  time  jury  may  be  demanded. 

94.  Venire  to  be  issued ;  its  contents. 

95.  Parties  may  agree  on  number  of  jurors. 

96.  Variance  in  venire  when  suit  between  two  towns. 

97.  To  what  constable  venire  to  bo  delivered. 

98.  Duty  of  constable  in  executing. 

99  ft  100.  Proceedings  for  drawing  jury  on  trial. 

101.  If  sufficient  jurors  not  drawn,  deficiency  how  supplied. 

102.  In  what  cases  new  venire  to  bo  issued. 

103  ft  104.  Jurors'  oath ;  publicly  to  hear  parties. 
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Ssc.  105.  Ex  parte  affidavits  not  to*  be  evidence.  •  AW-  *» 

106.  In  what  cases  only  parties  may  be  witnesses. 

107.  Competency  of  witnesses  offered,  how  tried. 

108.  Oath  of  Witnesses;  not  to  testify  unless  it  be  taken. 

109.  Jury  to  be  kept  by  constable;  his  oath  for  that  purpose. 

110.  Verdict  how  returned;  plaintiff  to  be  present  at  receiving. 

111.  When  justice  may  discharge  jury ;  when  to  issue  new  venire. 

112.  Fine  on  jurors  refusing  to  appear  or  to  servo. 

S  91.  Whenever  issue  shall  have  been  joined  in  a  suit  before  when  ju* 
a  justice,  if  no  jury  shall  have  been  demanded  by  either  party,  wJ.tty 
the  justice  shall  proceed  to  try  such  issue,  to  hear  the  proofs 
and  allegations  of  the  parties,  and  to  determine  the  same, 
according  to  law  and  equity,  as  the  very  right  of  the  case 
may  appear.    31  n.jy.,  213. 

§  92.  Whenever  a  defendant,  who  has  been  personally  ^£{fex 
served  with  a  summons,  or  who  shall  have  procured  an  p«te. 
adjournment,  without  having  joined  issue,  shall  neglect  to 
appear  and  join  issue,  the  justice  sliall  proceed  to  hear  the 
proofs  and  allegations  of  the  plaintiff,  and  determine  the  same 
as  above  prescribed. 

2  S.  S.  C,  223. 

§  93.  After  issue  joined,  and  before  the  justice  shall  proceed  whenjwy 
to  an  investigation .  of  the  merits  of  the  cause,  by  an  exami-  Sanded.  *" 
nation  of  a  witness,  or  the  hearing  of  any  other  testimony, 
either  of  the  parties,  or  the  attorney  of  either  of  them,  may 
demand  of  the  justice,  that  the  cause  be  tried  by  a  jury. 

Laws  of  1824,  291,  §  10 ;  2  Hilt.,  461. 

$  94.  Upon  the  demand  of  a  trial  by  jury,  the  justice  shall  venire;  it* 
issue  a  venire  directed  to  any  constable  of  the  county  wherein  conteBt,# 
the  cause  is  to  be  tried,  commanding  him  to  summon  twelve 
good  and  lawful  men,  in  the  town  where  such  justice  resides, 
qualified  to  serve  as  jurors,  and  not  exempt  from  serving  on 
juries  in  courts  of  record,  who  shall  be  in  no  wise  of  kin  to 
the  plaintiff  or  defendant,  nor  interested  in  such  suit,  to  ap- 
pear before  such  justice,  at  a  time  and  place  to  be  named 
therein,  to  make  a  jury  for  the  trial  of  the  .action  between  the 
parties  named  in  such  venire. 

2G  B.f  688  j  see  Laws  of  1847,  ch.  410,  §  53;  41  B.,  148.  Post,  v  1. 4,  p.  582. 


§  95.  The  parties  may  agree  upon  any  number  of  jurors,     ca^si 
less  than  six,  to  try  the  cause;  and  the  justice  sliall  direct  in  SiXer* 
the  venire,  the  summoning  of  so  many  jurors,  as  shall  be  J"0"- 
double  the  number  so  agreed  upon. 

1  D.,  26. 

g  96.  If  the  action  in  which  such  issue  shall  be  joined,  be  gt^Jlu 
between  two  towns,  the  venire  shall  direct  the  constable  to  twowtowni. 
summon  twelve  good  and  lawful  men  of  the  county,  qualified 
and  not  exempt,  and  not  interested,  as  herein  before  provided, 
to  make  a  jury  for  the  trial  of  such  action. 

§  97.  The  justice  issuing  a  venire,  shall  deliver,  or  cause  the  JSJE17  * 
same  to  be  delivered,  to  some  constable  of  the  county,  disin- 
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terested  between  the  parties,  and  against  whom  no  reasonable 
objection  shall  have  been  made  by  either  party. 

§  98.  The  constable  to  whom  any  venire  shall  be  delivered, 
shall  execute  the  same  fairly  and  impartially ;  and  shall  not 
summon  any  person  whom  he  has  reason  to  believe  biassed  or 
prejudiced  for  or  against  either  of  the  parties.  He  shall 
summon  the  jurors  personally,  and  shall  make  a  list  of  the 
persons  summoned,  which  he  shall  certify  and  annex  to 
the  venire,  and  rettirn  to  the  justice. 

Laws  of  1824,  291,  §  10;  7  How.  P.  R.,  443. 

§  99.  At  the  trial  of  the  cause,  the  names  of  the  persons 
so  returned,  and  who  shall  appear,  shall  be  respectively 
written  on  several  and  distinct  pieces  of  paper,  as  nearly  of 
one  size  as  may  be ;  and  the  constable,  in  the  presence  of  the 
justice,  shall  roll  up  or  fold  such  pieces  of  paper,  as  nearly  as 
may  be,  in  the  same  manner,  and  put  them  together  in  a  box, 
or  some  convenient  thing. 

§  100.  The  justice  shall  then  draw  out  six,  (or  such  number 
as  the  parties  may  have  agreed  upon,)  of  such  papers,  one 
after  another,  and  if  any  of  the  persons  whose  names  shall 
be  so  drawn,  shall  be  challenged  and  set  aside,  then  such 
further  number  shall  be  drawn  as  will  make  up  the  number 
required,  after  all  legal  causes  of  challenge  allowed  by  the 
justice.  The  persons  so  drawn,  appearing,  and  approved  as 
indifferent,  shall  compose  the  jury  to  try  the  cause. 

§  101.  If  a  sufficient  number  of  competent  jurors  shall  not 
be  drawn,  the  justice  may  supply  the  deficiency  by  directing 
the  constable  to  summon  any  of  the  by-standers,  or  others, 
who  may  be  competent,  and  against  whom  no  cause  of 
challenge  shall  appear,  to  act  as  jurors  in  the  cause. 

26  B.,  590;  14  How.  P.  R,  246. 

»  New  venire  §  102.  If  the  constable  to  whom  the  venire  shall  have  been 
delivered,  do  not  return  the  same  as  thereby  required,  or  if  a 
full  jury  shall  not  be  obtained,  in  the  manner  declared  in  the 
preceding  sections,«the  justice  shall  issue  a  new  venire. 

26  B.,  590. 

g  103.  To  each  juror  the  justice  shall  administer  an  oath  or 
affirmation,  well  and  truly  to  try  the  matter  in  difference 
between  plaintiff,  and  defendant,  and  unless  dis- 

charged by  the  justice,  a  true  verdict  to  give,  according  to 
evidence. 

g  104.  After  the  jury  shall  be  duly  sworn,  they  shall  sit 
together  and  hear  the  proofs  and  allegations  of  the  parties, 
which  shall  be  delivered  publicly,  in  their  presence. 

g  105.  No  ex  parte  affidavit  of  any  person  shall  be  allowed 
or  given  in  evidence  on  any  trial,  either  with  or  without  a 
jury,  unless  the  parties  agree  to  allow  the  same. 

3  N.  T.,  333. 

g  106.  A  party  in  the  suit,  or  having  an  interest  in  the 
verdict,  may  be  a  witness  to  prove  the  death  or  absence 
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beyond  the  reach  of  a  subpoena  of  the  justice,  of  a  subscrib-    ART' 7* 
ing  witness  to,  or  the  loss  of,  any  instrument,  which  shall 
come  in  question  on  the  trial,  in  order  to  introduce  other 
proof  of  the  execution  or  contents  of  such  instrument ;  but 
in  no  other  case,  without  the  consent  of  the  parties. 

§  107.  If  a  witness,  on  being  produced,  shall  be  objected  SS^o. 
to  as  incompetent,  such  objection  shall  be  tried  and  deter-  ne***. 
mined  by  the  justice.  Evidence  may  be  given  in  support  of, 
or  against  such  objection,  as  in  other  cases ;  or  the  proposed 
witness  may  be  examined  on  oath,  by  the  party  objecting,  and 
if  so  examined,  no  other  testimony  shall  be  received  from 
either  party,  as  to  the  competency  of  such  witness. 

§  108.  Every  person  oifered  as  a  witness,  before  any  testi-  ojaorwtt^ 
mony  be  given  by  him,  shall  be  duly  sworn  or  affirmed,  that   e*  **' 
the  evidence  he  shall  give  relating  to  the  matter  in  difference 
between  plaintiff,  and  defendant,  shall  be  the 

truth,  the  whole  truth,  and  nothing  but  the  truth. 

g  109.  After  hearing  the  proofs  and  allegations,  the  jury  cocitabie 
shall  be  kept  together  in  some  convenient  place,  under  the  jury** 
charge  of  a  constable,  until  they  all  agree  upon  their  verdict; 
and  for  that  purpose,  the  justice  shall  administer  to  such  con- 
stable, the  following  oath:  "You  swear  in  the  presence  of  his  oath. 
Almighty  God,  that  you  will,  to  the  utmost  of  your  ability, 
keep  the  persons  sworn  as  jurors  on  this  trial,  together,  in 
some  private  and  convenient  place,  without  any  meat  or 
drink,  except  such  as  shall  be  ordered  by  me;  that  you  will 
not  suffer  any  communication,  orally  or  otherwise,  to  be 
made  to  them;  that  you  will  not  communicate  with  them 
yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask 
them  whether  they  have  agreed  on  their  verdict,  until  they 
shall  be  discharged;  and  that  you  will  not,  before  they  render 
their  verdict,  communicate  to  any  person  the  state  of  their 
deliberations,  or  the  verdict  they  have  agreed  on. 

14  B.,  381;  8B.,  46-504. 

§  110.  When  the  jurors  have  agreed  on  their  verdict,  they  J**g™of 
shall  deliver  the  same  to  the  justice,  publfcly,  who  shall  enter  vcr 
it  in  his  docket.    Frevious  to  receiving  it,  the  justice  shall 
call  the  plaintiff.    If  he  be  absent,  and  no  one  appear  for     cmn 
him,  the  verdict  shall  not  be  received. 

14  B.,  379;  3  D.,  18;  3  H.,  76;  21  W.,  306. 

§  111.  Whenever  a  justice  shall  be  satisfied  that  a  jury  Jj^^g" 
sworn  in  any  cause  before  him,  cannot  agree  on  their  verdict,  charged 
after  having  been  out  a  reasonable  time,  he  may  discharge 
them,  and  shall  issue  a  new  venire,  returnable  within  forty-  New  venire, 
eight  hours,  unless  the  parties  shall  have  consented  that  the 
justice  may  render  judgment  on  the  evidence  already  before 
him ;  which  in  such  cases  he  may  do. 

20  B.,  276;  6  B.,  630. 

5 112.  Every  person  who  shall  be  duly  summoned  as  a  juror,  J£££%T 
and  shall  not  appear,  nor  render  a  reasonable  excuse  for  his  default., 
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default ;  or  appearing,  shall  refuse  to  serve ;  shall  be  subject 
to  the  same  fine,  to  be  prosecuted  for  and  collected  with  costs, 
in  the  same  manner,  and  applied  to  the  same  use,  as  herein 
before  provided,  in  respect  to  a  person  subpoenaed  as  a  witness, 
and  not  appearing,  or  appearing  and  refusing  to  testify. 

Laws  of  1824,  291,  §  11 ;  26  B.,  580;  25  N.  Y.,  591. 
Sec  Laws  of  1847,  ch.  470,  §  53.      Post,  vol.  4,  p.  582. 


Judgment* 
by  confes- 
sion. 


ARTICLE  EIGHTH. 

OF  JUDGMENTS,   AND  FILING  TRANSCRIPTS  THEREOF. 

SiO.  113.  Judgment  on  confession  may  be  entered  for  not  more  than  $250. 

114.  Requisites,  to  judgment  on  confession. 

115.  Judgments  otherwise  coufessed  void,  with  certain  exceptions. 

116.  Power  of  common  pleas  over  justice's  judgments;  proceedings. 

117.  Proceedings  on  execution,  if  judgment  be  established. 

118.  If  justice  a  material  witness,  cause  to  bo  discontinued. 

119.  Gases  in  which  judgment  of  non-suit,  with  costs,  to  be  rendered. 

120.  Judgment  to  bo  rendered,  when  there  is  no  cause  of  action. 

121.  When  judgment  to  be  rendered  for  plaintiff. 

122.  Judgment  against  joint  defendants,  on  appearance  of  one,  Ac. 

123.  Effect  of  such  judgment  against  party  appearing  and  party  not  appearing. 

124.  In  what,  cases  judgment  to  be  rendered  forth  with;  when  within  four  days. 

125.  Any  party  may  remit  excess,  Ac.  in  cortain  cases. 

126.  Costs  to  be  awarded ;  whole  amount  not  to  exceed  five  dollars,  except,  Ac. 

127.  Justice  to  furnish  transcript  of  judgments  over  $25. 

128.  County  clerk  to  file  transcript;  to  become  a  lien  on  real  estate. 

129.  Such  judgmonts  may  be  revived. 

§  113.  A  justice  of  the  peace  may  enter  a  judgment,  by 
confession  of  the  defendant,  in  any  case  where  the  debt  or 
damages  confessed,  shall  not  exceed  two  hundred  and  fifty 
dollars,  with  such  stay  of  execution,  as  may  be  agreed  on  by 
the  parties  interested  in  such  judgment. 

Laws  of  1824,  291,  §  12  &  13 ;  4  J.  R.,  423;  3  J.  R.,  147. 

§  114.  No  confession  shall  be  taken,  or  judgment  rendered 
thereon,  unless  the  following  requisites  be  complied  with  : 
•  i.  The  defendant  must  personally  appear  before  the  justice: 

2.  The  confession  shall  be  in  writing,  signed  by  the  defen- 
dant, and  filed  with  the  justice : 

3.  If  the  judgment  be  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  shall  be  accompanied  by  the  affidavit 
of  the  defendant  and  plaintiff;  stating  that  such  defendant  is 
honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  named  « 

[»46i  in  such  affidavit,  over  and  above  all  just  demands  which  he 
has  against  him,  and  that  such  confession  is  riot  made  or 
taken  with  a  view  to  defraud  any  creditor. 

Laws  of  1824,  291,  §  12  A  13;  8  W.,  569;  2  W.,  382;  2  Cow.,  518,  543. 

when  void.  §  115.  Every  judgment  confessed  without  a  compliance  with 
the  provisions  of  the  last  preceding  section,  shall  be  void  as 
against  all  persons,  except  a  purchaser  in  good  faith  of  any 
goods  or  chattels,  lands  or  tenements,  under  such  judgment, 
and  except  the  defendant  making  such  confession.      40  b.,  324. 
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§ 116.  Any  judge  of  the  court  of  common  pleas  of  the  p,^^ 
county,  may,  on  the  application  of  any  creditor  of  the  person  Sg^Jt. 
against  whom  any  judgment  shall  have  been  recovered,  upon  judgSSiu, 
confession  or  otherwise,  that  shall  be  a  lien  on  the  real  estate  Stayed  by 
of  the  defendant,  upon  sufficient  cause  shown  by  affidavit,  JJgJf 
that  such  judgment  was  obtained  fraudulently,  with  intent 
to  defraud  creditors,  grant  an  order  to  stay  all  proceedings 
on  such  judgment,  until  the  further  order  of  the  said  court 
of  common  pleas ;  and  that  court  shall  have  the  like  power  JJJ*^* 
to  inquire  into  the  consideration  of  such  judgment,  and  to  set C0Bup  °** 
aside  the  same,  or  to  make  any  other  order  in  the  premises, 
as  if  the  judgment  had  been  originally  rendered  in  that  court. 

§  117.  If  an  execution  shall  have  been  issued  on  such  j*00^ 
judgment,  and   the  judgment   bo   established,  the   officer  enaSSon. 
having  such  execution,  may  proceed  thereon  to  collect  the 
amount  of  such  judgment,  in  the  same  manner,  as  if  the  pro- 
ceedings had  not  been  stayed,  and  within  such  time  as  the 
court  shall  direct. 

S  118.  If,  previous  to  joining  issue  in  any  cause,  (except  JJ06*^ 
where  the  defendant  shall  have  been  arrested  by  warrant,)  jdSim  a° 
the  defendant  shall  make  affidavit,  that  the  justice  before  wltne8S- 
whom  the  same  is  pending  is  a  material  witness  for  such 
defendant,  without  whose  testimony  he  cannot  safely  proceed 
to  the  trial,  and  shall  set  forth  therein  the  particular  facts  and 
circumstances  which  he  expects  to  prove  by  the  justice,  judg- 
ment of  discontinuance  shall  be  entered,  if  the  justice  shall 
be  satisfied  that  he  is  a  material  witness  for  the  defendant 
and  that  without  his  testimony  the  defendant  cannot  safely 
proceed  to  trial  and  not  otherwise,  but  without  costs  against 
either  party. 

Laws  of  1838,  eta.  243.    See  act  amendatory.  Laws  of  184*7,  cb.  329. 
Toat,  voL  4,  p.  640.     3  H.,  34;  24  W.,  265;  1  Cow.,  84;  1  D.,  457. 

S  119.  Judgment  of  non-suit,  with  costs,  shall  be  rendered  when  judg 
against  a  plaintiff  prosecuting  a  suit  before  a  justice  of  the SmiS^ 
peace,  in  the  following  cases :  ♦ 

i.  If  he  discontinue  or  withdraw  his  action  : 

i  If  he  fail  to  appear  on  the  return  of  any  process,  within 
one  hour  after  the  same  was  returnable : 

s.  If,  after  an  adjournment,  he  fail  to  appear  within  one 
hour  after  the  time  to  which  the  adjournment  shall  have  been 
made: 

4.  If  he  become  non -suited  on  the  trial : 

*  If  he  shall  not  appear  on  the  coming  in  of  the  jury  to 
hear  their  verdict, 

3  B.,  372 ;  5  D.,  82  ;  4  I).,  162 ;  3  D.,  78 ;  11  W.,  52 ;  10  W.,  519. 

§120.  Judgment  for  the  defendant,  with  costs,  shall  be  Judgment 
rendered,  whenever  a  trial  has  been  had,  and  it  be  found  by  trSSEl 
verdict,  or  by  the  decision  of  the  justice,  that  the  plaintiff  of  aciion- 
has  no  cause  of  action  against  the  defendant. 

§  121.  If  upon  the  trial  of  the  cause,  or  upon  an  ex  parte    (wn 
hearing,  in  those  cases  where  it  may  be  had  on  the  defendant's  when  jndg- 

Digitized  by  VjOOQ IC 


264  JUSTICES'  COURTS,  [part  m. 

m™4    failing  to  appear,  a  sum,  in  debt  or  damages,  6hall  be  found 

plaintiff:     in  favor  of  the  plaintiff,  then  judgment  shall  be  rendered 

against  the  defendant  for  such  debt  or  damages,  and  the  cost. 

2  N.  T.,  134;  7  B.,  460;  3  D.,  319;  10  J.  R.,  106. 

joint  debt-  g  122.  If  process  shall  have  issued  against  two  or  more 
S&Gm  persons  jointly  indebted,  and  shall  have  been  personally 
"^  served  upon  either  of  the  defendants,  the  defendant  who  may 

have  been  served  with  process,  shall  answer  to  the  plaintiff; 
and  the  judgment,  in  such  case,  if  rendered  in  favor  of  the 
plaintiff,  shall  be  against  all  the  defendants,  in  the  same  man- 
ner as  if  all  had  been  served  with  process ;  but  execution 
shall  issue  only  in  the  manner  herein  after  directed. 

Lawa  of  1824,  291,  §  15 ;  2  N.  Y.,  112. 

street  of         g  123.  Such  judgment  shall  be  conclusive  evidence  of  the 
judgment,    u^iify  0f  the  defendant  who  was  personally  served  with 
process  in  the  suit,  or  who  appeared  therein;  but  against 
every  other  defendant,  it  shall  be  evidence  only  of  the  extent 
of  the  plaintiff's  demand,  after  the  liability  of  such  defend- 
ant shall  have  been  established  by  other  evidence. 
when  judg-      §  124.  In  cases  where  a  plaintiff  shall  be  non-suited,  dis- 
TOdered.b0  continue  or  withdraw  his  action,  and  where  judgment  shall 
be  confessed,  and  in  all  cases  where  a  verdict  shall  be  ren- 
dered, or  the  defendant  shall  be  in  custody  at  the  time  of 
hearing  the  cause,  the  justice  shall  forthwith  render  judgment, 
and  enter  the  same  in  his  docket.    In  all  other  cases,  he  shall 
render  judgment,  and  enter  the  same  in  his  docket,  within 
four  days  after  the  cause  shall  have  been  submitted  to  him 
for  his  final  decision. 

Laws  of  1824,  291,  §  3;  15  B.,  134;  11  B.,  99;  3  B.,  694;  3  D.,  72;  6 
II.,  41 ;  19  W.,  371 ;  41  B.,  98. 

^iMmay     $  12^-  w^en  a  balance  shall  be  found  in  favor  of  a  party, 
?emit        either  by  the  verdict  of  a  jury,  or  upon  a  hearing  before  the 
excess.      justice,  exceeding  the  sum  for  which  the  justice  is  authorized 
to  give  judgment,  such  party  may  remit  and  release  the  ex- 
cess, and  may  take  judgment  for  the  residue. 
£X?iotai       §  126-  Whenever  a  judgment  shall  be  rendered  by  a  justice 
amount     against  any  party,  unless  herein  otherwise  provided,  it  shall 
be  with  the  costs  of  the  suit.    But  the  whole  amount  of  all 
the  items  of  such  costs,  except  charges  for  the  attendance  of 
witnesses  from  another  county,  shall  not,  in  any  case,  exceed 
five  dollars. 

Laws  of  1824,  291,  §  31 ;  19  W.,  352 ;  see  Laws  of  1857,  ch.  775.  Post, 
vol  4,  p.  699. 

ofjSd£,ptB  S  127.  It  shall  be  the  duty  of  a  justice  of  the  peace,  on  the 
menu.  demand  of  any  person  in  whose  favor  he  shall  have  rendered 
a  judgment  for  above  twenty-five  dollars,  exclusive  of  costs, 
to  give  a  transcript  of  such  judgment,  together  with  the 
original  bond  of  security  for  stay  of  execution,  if  there  be 
such  bond. 

Laws  of  1824,  291,  §  20. 
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S 128.  It  shall  be  the  duty  of  the  clerk  of  the  county  iu  T^iuV 
which  such  judgment  shall  have  been  obtained,  to  file  such  JJg£lWi' 
transcript  and  bond  in  his  office,  and  to  enter  and  docket  the  °* 
judgment,  in  a  book  to  be  b y  him  kept  for  that  purpose,  noting     t*481 
therein  the  time  of  receiving  the  same.    Such  judgment, 
from  and  after  the  time  of  such  entry  and  docket,  by  the 
clerk,  shall  be  a  lien  on  the  real  estate  of  the  defendant 
within  the  county,  in  the  same  manner  and  with  the  like 
effect,  as  if  such  judgment  had  been  rendered  in  the  court  of 
common  pleas ;  and  may,  in  the  same  manner,  be  discharged 
and  cancelled. 

Laws  of  1824,  291,  §  20 ;  14  N.  Y.t  16 ;  2  N.  Y.f  134 ;  32  B.,  201 ;  4  B., 
443. 

$  129.  Every  judgment  of  which  a  transcript  shall  be  filed  22$£f 
and  docketed,  as  herein  directed,  may  be  revived  by  scire  »•**- 
facias,  in  the  court  of  common  pleas  of  the  county,  in  the 
same  manner,  in  the  like  cases,  and  with  the  like  effect,  as  if 
such  judgment  had  been  obtained  in  that  court. 

32  B.,  201 ;  21  B.,  433 ;  2  H.,  239. 

Sec  Laws  of  1838,  ctu  243 ;  1847,  ch.  329 ;  186,7,  oh.  775.    Post,  vol 
4  pp.  640,  699. 

ARTICLE  NINTH. 

OF  EXECUTIONS  ;  09  SALES  THEBEOX,  AND  OF  IMPEISONMBNT. 

Sea  130.  Executions  to  be  issued  on  judgments. 

131.  Contents  of  execution ;  further  clause  when  against  males. 

132.  To  issue  immediately,  when  bond  given  for  instalments. 

133.  Also  against  persons  not  being  freeholders  or  not  haying  families. 

134.  When  to  issue  against  freeholders  or  persons  haying  families. 

135.  When  party  may  have  execution  at  once. 

136.  Issuing  may  be  stayed  by  giving  bond. 

137.  138  A 139.  (Repealed.) 

140.  Oases  in  which  endorsement  not  to  be  made. 

141.  Execution  against  joint  debtors ;  endorsement  to  be  made  thereon. 

142.  Such  executions,  how  to  be  served. 

143.  Executions  for  penalties;  defendants  how  imprisoned. 

144.  Executions  when  to  be  dated,  and  when  returnable. 

145.  How  renewed  by  endorsement. 

146.  Executions  may  be  issued  within  two  years. 

147.  Further  executions  when  to  issue. 

148.  Constable  to  endorse  time  of  levying ;  notice  of  sale. 

149.  When  and  how  to  sell ;  return  of  execution. 

150.  Constable  making  sale  not  to  purchase  any  property. 

151.  If  no  property  to  levy  upon  defendant  to  be  imprisoned. 
161  Id  certain  oases  defendant  to  be  discharged. 

153.  Affidavits  to  be  made,  to  entitle  to  discharge. 

154.  Prisoner  to  be  discharged;  affidavit  where  to  be  filed. 

155.  Penalty  for  refusing  to  discharge. 

156.  Defence  on  prosecution  for  discharging  prisoner. 
167.  Judgment  not  affected  by  discharge. 

158.  Ifemales  not  to  be  imprisoned  on  justice's  execution. 
169.  Remedy  against  constable  neglecting  to  return  execution. 
160.  Not  to  apply  to  executions  on  which  exemption  is  endorsed. 
ML  Ho  act  to  be  done  under  execution,  after  its  return  day. 
161  List  section  not  to  apply  to  cases  where  exemption  is  endorsed. 

. 
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Sec.  163.  Proceedings  to  reoover  money  collected  by  constable. 

164.  County  clerk  to  issue  executions  when  transcripts  are  filed. 

165.  When  such  execution  to  be  issued.  * 

166.  Authority  of  common  pleas  to  control  executions. 

167.  Form  of  such  execution ;  how  tested  and  signed. 

168.  Proceedings  against  sheriff  for  return. 

169.  Certain  property  of  householders  exempt. 

to* bftl0IIB     $  130#  Upon  any  judgment  being  rendered  before  a  justice, 
lamed.      he  shall  issue  execution,  at  the  time  and  in  the  manner  herein 
after  prescribed. 

16  B.,  33*7 ;  1  W.t  551 ;  boo  Laws  of  1846,  ch.  2*76.    Post,  vol.  4,  p.  548. 

[»49]        §  131.  It  shall  be  directed  to  any  constable  within  the  same 
contents;   county,  and  shall  command  him  to  levy  the  debt  or  damages, 
and  costs,  of  the  goods  and  chattels  of  the  person  against 
whom  the  same  shall  be  issued  (excepting  such  goods  and 
chattels  as  are  by  law  exempted  from  execution),  and  to  bring 
the  money,  at  a  certain  time  and  place  therein  to  be  men- 
tioned, before  such  justice,  to  render  to  the  party  who  recov- 
against      ered  the  same ;  and  if  the  execution  be  issued  against  a  male 
Ennm       person,  it  shall  command  the  constable,  that  if  no  goods  or 
chattels  can  be  found,  or  not  sufficient  to  satisfy  such  execu- 
tion, to  take  the  body  of  the  person  against  whom  the  ex- 
ecution shall  be  issued,  and  to  convey  him  to  the  common 
jail  of  the  county,  there  to  remain  until  such  execution  shall 
be  satisfied  and  paid. 

Laws  of  1824,  287,  §  11 ;  22  B.,  542;  4  W.,  568,  641 ;  3  W.,  403 ;  19  J. 
R,  16. 

when  to  g  132.  If  any  defendant,  not  being  a  freeholder,  shall  have 
oSee  in  executed  a  bond  for  the  payment  of  monthly  instalments,  as 
SESi"      herein  after  provided,  execution  shall  issue  immediately. 

See  Code,  §  64,  sub.  12,  vol.  5,  p.  11. 

ib.  in  other  g  133.  Upon  the  rendering  of  a  judgment  against  any  per- 
cases.  gon  w^  .s  no^  at  ^  time,  a  freeholder  of  the  county  where 
the  justice  resides,  nor  an  inhabitant  of  such  county  having  a 
family,  such  execution  shall  issue  immediately ;  but  the  jus- 
tice may  require  proof  from  the  party  demanding  such  execu- 
tion, on  his  own  oath,  or  otherwise,  of  the  fact  entitling  him 
thereto,  according  to  this  section. 

3  W.,  403. 

wjen  to  i»  g  134.  Upon  a  judgment  against  a  person,  being  at  the  time 
&eho?den,  a  freeholder  of  the  county,  or  being  an  inhabitant  of  such 
te  county  and  having  a  family,  execution  shall  issue  as  follows : 

SdoUiS?n     L  **  t'ie  amount  recovered,  exclusive  of  costs,  does  not  ex- 
ceed twenty-five  dollars,  at  the  expiration  of  thirty  days  from 
the  rendering  and  entering  the  judgment: 
than0*?         2*  *f  *^e  amount  recovered,  exclusive  of  costs,  exceed  twen- 
doiurs.      ty-five  dollars,  at  the  expiration  of  ninety  days  from  the 
entering  of  the  judgment : 

And  executions,  in  such  cases  (except  where  otherwise 
provided),  shall  not  issue  sooner,  without  the  consent,  in 


Digitized  by 


Google 


chap,  n.]  JUSTICES'  COURTS.  267 

writing,  of  the  party  against  whom  judgment  was  obtained,    ART'  * 
or  without  the  proof,  in  the  next  section  specified. 

19  J.  R,  271. 

J  135.  If  the  party  obtaining  a  judgment  shall  make  it  JJyJf 
appear,  by  his  own  oath,  or  by  other  competent  testimony,  to  once, 
the  satisfaction  of  the  justice,  that  such  party  will  be  in 
clanger  of  losing  the  debt  or  damages  recovered  by  him, 
unless  execution  issue  sooner  than  is  prescribed  in  the  last 
preceding  section,  such  justice  shall  issue  execution  imme- 
diately; unless  the  same  be  stayed  by  the  party  against 
whom  the  judgment  was  obtained,  as  herein  after  provided. 
Application  for  such  execution  may  be  made  either  before  or  ^Jgf^fg1 
at  the  time  of  rendering  the  judgment;  or  if  reasonable  £*£. 
notice  be  given  to  the  adverse  party  of  the  intention  to  apply     t3501 
for  such  execution,  such  application  may  be  made  at  any  time 
after  the  judgment  shall  have  been  rendered. 

21  W.f  33,  649. 

5  136.  The  party  against  whom  any  judgment  shall  be  JJgJ&y 
recovered,  may  stay  the  issuing  of  execution  thereon  until  Jggjj*0*** 
the  regular  time,  herein  before  prescribed,  by  giving  a  bond 
to  the  party  in  whose  favor  judgment  was  obtained,  in  such  gjgj11" 
penalty  and  with  such  security  as  the  justice  shall  approve, 
conditioned  for  the  payment  of  the  money  recovered  and  the 
costs,  with  interest,  at  or  before  the  expiration  of  ninety  days 
from  the  time  of  the  rendering  such  judgment,  if  such  money 
exceed  twenty-five  dollars,  exclusive  of  costs;  and  at  the 
expiration  of  thirty  days  from  the  rendering  of  judgment,  if 
such  money  shall  not  exceed  twenty-five  dollars,  exclusive  of 
costs.  If  such  bond  be  left  with  the  justice,  for  the  use 
of  the  party  to  whom  it  was  given,  at  the  time  of  rendering 
judgment,  or  before  the  actual  issuing  of  execution  thereon, 
no  execution  shall  be  issued  on  such  judgment  until  the 
regular  time. 

Laws  of  1824,  287,  §  14. 

§  137,  138, 139  repealed  hj  Laws  of  1831,  ch.  300,  §  41.      Post,  vol.  4. 

p.  474 

5 140.  But  no  indorsement  shall  be  made  by  a  justice,  on     tawi 
any  execution,  pursuant  to  the  foregoing  provisions,  in  the  Io^?mwt 
Mowing  cases :  "*  a£  * 

i.  Where  the  amount  of  the  judgment,  exclusive  of  costs, 
exceeds  twenty-five  dollars : 

a.  Where  the  judgment  was  for  a  trespass  proved  on  the 
trial  to  have  been  wilful  and  malicious. 

Laws  of  1824,  287,  §  14. 

5 141.  When  a  judgment  shall  be  obtained  against  joint  l«S21t0B* 
debtors,  upon  process  which  was  not  served  upon  all  the  j°;,)tdel*- 
defendants,  execution  may  be  issued  in  form  against  all ;  but 

the  justice  shall  endorse  thereon  the  names  of  such  of  the 
defendants  who  did  not  appear  in  the  suit,  as  were  not  served 
*ith  process  of  warrant,  summons  or  attachment. 

1B.Ii.,  621,  §13. 
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§  142.  Such  execution  shall  not  be  served  upon  the  persons 
of  the  defendants  whose  names  are  so  endorsed  thereon ;  nor 
shall  it  be  levied  on  the  sole  property  of  any  such  defendant; 
but  it  may  be  collected  of  the  personal  property  of  any  such 
defendant,  owned  by  him  as  a  partner  of  the  other  defendants, 
appearing  or  served  with  process,  or  with  any  of  them. 

§  143.  Whenever  any  recovery  shall  be  had  before  a  justice 
of  the  peace,  for  any  penalty  or  forfeiture  incurred  by  violat- 
ing any  provisions  contained  in  the  ninth  Title  of  the  twentieth 
Chapter  of  the  First  Part  of  the  Kevised  Statutes,  which  is 
entitled  "  Of  excise,  and  the  regulation  of  taverns  and  groce- 
ries ;"  or  for  any  penalty  or  forfeiture  incurred  by  violating 
any  provision  contained  in  the  eleventh  Title  of  the  same 
Chapter,  relating  to  fisheries,  execution  shall  issue  thereon 
immediately,  and  the  justice  shall  endorse  upon  such  execu- 
tion, the  cause  for  which  such  judgment  was  rendered ;  and 
in  case  no  goods  or  chattels  can  be  found  to  satisfy  such  exe- 
cution, the  constable  having  the  same  shall  commit  such 
defendant  to  the  jail  of  the  county,  and  shall  deliver  to  the 
keeper  thereof  a  certified  copy  of  such  execution  and  endorse- 
ment; by  virtue  of  which,  such  keeper  shall  detain  such 
defendant  for  a  period  not  exceeding  sixty  days,  without 
allowing  him  the  benefit  of  the  liberties  of  such  jail. 

Laws  of  1821,  182,  §  1 ;  1823J  134,  §  2. 

By  Laws  of  1857,  ch.  28*7,  this  Beet,  is  made  applicable  to  shooting  deer. 
Post,  vol.  4>  p.  102. 

§  144.  Every  execution  issued  by  a  justice,  shall  be  dated 
on  the  day  when  it  actually  issued,  and  shall  be  returnable, 

i.  In  ninety  days  from  the  date  thereof,  in  cases  where  the 
judgment,  exclusive  of  costs,  exceeds  twenty-five  dollars : 

2.  In  thirty  days  from  the  date  thereof,  in  all  other  cases. 

Laws  of  1824,  287,  §  14;  15  B.,  605;  9  W.,  338;  6  W.,  2t6. 

§  145.  If  any  execution  be  not  satisfied,  it  may,  from  time 
to  time,  be  renewed  by  the  justice  issuing  the  same,  by  an 
indorsement  thereon  to  that  effect,  signed  by  him,  and  dated 
when  the  same  shall  bo  made.  If  any  part  of  such  execution 
has  been  satisfied,  the  endorsement  of  renewal  shall  express 
the  sum  due  on  the  execution.  Every  such  endorsement  shall 
be  deemed  to  renew  the  execution  in  full  force,  in  all  respects, 
for  ninety  days,  if  it  issued  on  a  judgment  for  more  than 
twenty-five  dollars,  exclusive  of  costs,  and  for  thirty  days,  in 
all  other  cases ;  and  no  longer. 

15  B.,  605  ;  7  B.,  73 ;  1  D.,  577  ;  2  II.,  331 ;  12  W.,  146 ;  5  W.,  277. 

§  146.  An  execution  may  be  issued  upon  any  judgment 
recovered  before  a  justice,  at  any  time  within  two  years  from 
the  time  such  judgment  shall  have  been  rendered. 

See  Code,  §  64. 

§  147.  If  an  execution  be  returned  unsatisfied,  in  whole  or 
in  part,  a  further  execution,  for  the  amount  remaining  due 
may  be  issued. 

See  Laws  of  1857,  ch.  512.    Post,  vol  4,  p.  548. 
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$  148,  The  constable,  after  taking  goods  and  chattels  into  jjjSJ^. 
his  custody,  by  virtue  of  an  execution,  shall  endorse  thereon  Jgjgyj^ 
the  time  of  levying  the  same,  and  immediately  give  public  i^Swor"" 
notice,  by  advertisement,  signed  by  himself  and  put  up  at tale- 
throe  public  places  in  the  city  or  town,  where  such  goods  and 
chattels  shall  be  taken,  of  the  time  and  place,  within  such 
city  or  town,  when  and  where  they  will  be  exposed  to  sale. 
Such  notice  shall  describe  the  goods  and  chattels  taken,  and 
shall  be  put  up  at  least  five  days  before  the  time  appointed 
for  the  sale. 

2  Cow.,  421. 

S  149*  At  the  time  and  place  so  appointed,  if  the  goods  saie^wtom 
and  chattels  be  present,  and  pointed  out  to  the  inspection  and  tioSfSSf 
examination  of  the  bidders,  the  constable  shall  expose  them 
to  sale  at  vendue,  to  the  Ugliest  bidder.  He  shall  return 
the  execution,  and  pay  the  debt,  or  damages,  and  costs  levied, 
to  the  justice  who  issued  the  same,  returning  the  overplus,  if 
any,  to  the  person  against  whom  the  execution  issued. 

Laws  of  1824,  287,  §  14  A  16;   4  B.,  486;    15  How.  P.  It.,  573;    1  W., 
236. 

§  150.  No  constable  or  other  officer  shall,  directly  or  indi-  coMtabie 
rectly,  purchase  any  goods  or  chattels,  at  any  sale  made  by  c&iSST 
him,  upon  execution ;  but  every  such  purchase  shall  be  abso-  "**• 
lutely  void. 

Laws  of  1824,  292,  §  35. 

§  151.  For  want  of  goods  and  chattels  whereon  to  levy,  the  gg*** 
constable  shall,  in  the  cases  authorised  by  law,  if  the  execu-  be  luxa- 
tion require  it,  take  the  body  of  the  person  against  whom  the  soned" 
execution  shall  have  issued,  and  convey  him  to  the  common 
jail  of  the  city  or  county,  the  keeper  whereof  is  hereby  required 
to  keep  such  person  in  safe  custody,  in  jail,  until  the  debt,  or 
damages  and  costs,  shall  be  paid,  or  he  be  thence  discharged, 
by  due  course  of  law. 

Laws  of  1824,  288,  §  16;  4  W.,  639. 

S  152.  If  the  person  so  committed  to  jail,  have  a  family  in  JJjJj^6 
this  state,  for  which  he  provides,  and  be  not  a  freeholder,  he  in«SLi 
shall  be  discharged,  after  he  shall  have  remained  in  prison  CWC9* 
thirty  days ;  and  if  he  have  no  family,  and  be  not  a  freeholder, 
he  shall  be  discharged,  after  remaining  in  prison  sixty  days. 

10  B,  118;  5W.,  568. 

5  153.  Before  such  prisoner  shall  be  discharged,  he  shall  Ani^it 
make  and  deliver  to  tie  sheriff  or  jailer,  an  affidavit,  taken  **""***' 
before  some  officer  authorised  to  take  affidavits,  stating  the 
facts  which,  according  to  the  provisions  of  the  preceding  sec- 
tion, entitle  him  to  such  discharge. 

Laws  of  1824,  288,  §  16 ;  4  How.  P.  R,  298 ;  see  Laws  x>f  1831,  ch.  24. 
Post,  toL  4,  p.  643. 

§  154.  The  sheriff  or  jailer,  upon  the  receipt  of  such  affida-    pus] 
vi£  shall  forthwith  discharge  the  prisoner  from  his  custody ;  SbSw?S; 
and  shall  file  the  affidavit  in  the  office  of  the  clerk  of  the1****- 
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TITLE  4    county,  whose  duty  it  shall  be  to  file  the  same,  without  fee  or 

reward. 
penalty  for      §  155.  If  the  sheriff  or  jailer,  upon  the  receipt  of  such 
Surging,     affidavit,  shall  refuse  to  discharge  such  prisoner,  he  shall 
forfeit  twenty-five  dollars  for  each  day  he  shall  detain  such 
prisoner,  to  be  recovered,  with  costs,  by  the  party  aggrieved, 
to  his  own  use,  in  addition  to  any  damages  he  may  recover 
for  the  false  imprisonment. 
Defenas  for      §  156.  If  the  sheriff  or  jailer  be  prosecuted,  by  reason  of 
in£    s"     any  such  discharge,  he  may  plead  the  general  issue,  and  give 
in  evidence  such  affidavit,  or  a  copy  thereof,  duly  certified  by 
the  clerk  of  the  county,  under  the  seal  of  the  court  of  com- 
mon pleas,  in  his  full  justification  and  defence. 
Diechara       §  157.  Notwithstanding  the  discharge  of  the  defendant, 
?udgmente,cfc  under  the  preceding  sections,  the  judgment  upon  which  the 
&c*  execution  was  issued  shall  remain  good  against  the  property 

of  the  defendant,  and  a  new  execution  may  be  issued  thereon 
against  his  property,  in  like  manner  as  if  he  had  not  been 
imprisoned. 
nottob'o        $  158.  No  female  shall  be  arrested  or  imprisoned,  upon  any 
?mpri-        execution  issued  from  a  justice's  court. 
Remedy  for     $  -^-  ^  a  constable  neglect  to  return  an  execution,  within 
•tatSSm"  **ve  (*ays  a^ier  *^e  re*urn  day  thereof,  the  party  in  whose 
cutionf*      favor  the  same  was  issued,  may  maintain  an  action  of  debt 
against  such  constable,  and  shall  recover  therein  the  amount 
of  the  execution,  with  interest  from  the  time  of  the  rendi- 
tion of  the  judgment  upon  which  the  same  was  issued;  and 
if  a  judgment  be  obtained  in  such  suit  against  the  constable, 
execution  shall  immediately  issue  thereon. 

Laws  of  1824,  288,  §  17;  13  W.,  2GG;  10  W.,  372;  9  W.,  235;  1  Hilt, 
205,  4G7. 

Exception.       g  160.  A  constable  shall  not  be  liable,  under  the  preceding 
section,  for  not  serving  and  returning  an  execution,  upon 
which  the  defendant's  exemption  shall  have  been  endorsed} 
if  he  duly  collect  and  return  the  money  payable  by  instal- 
ments, or  return  the  execution  as  to  person  and  property  not 
found. 
Not  to  act       §  161.  A  constable  shall  not  levy  upon  or  sell  any  property, 
??t1oneafter  or  imprison  a  defendant,  upon  any  execution,  after  the  time 
return  day,  limited  therein  for  its  return;  unless  such  execution  shall 
have  been  renewed.    Nor  shall  any  constable  do  any  act 
under  a  renewed  execution,  after  the  expiration  of  the  time, 
or  times,  for  which  the  same  may  have  been  renewed. 

Laws  of  1824,  288,  §  16;  15  B.,  604;  1  B.f  73. 

Exception.  §  162.  The  last  section  shall  not  apply  to  executions  upon 
winch  proceedings  are  stayed  by  an  endorsement  of  the 
defendant's  exemption,  on  the  payment  of  monthly  instal- 
ments; but  such  execution  may  be  collected  as  herein  before 
provided. 
Pwmi         g  163.  If  monies  be  collected  by  a  constable  upon  an  exe- 

mon^co?'  cution,  and  not  paid  over  by  him  according  to  law,  an  action 
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of  assumpsit  may  be  maintained  by  the  party  entitled  to  such  }Jj££ 
money,  in  his  own  name,  upon  the  instrument  of  security  constable, 
given  by  such  constable  and  his  sureties,  pursuant  to  the  {?8^j»; 
provisions  of  the  second  Article  of  the  third  Title  of  the  *•  *a-1 
eleventh  Chapter  of  the  First  Part  of  the  Eevised  Statutes; 
and  in  such  suit,  the  amount  so  collected,  with  interest  from 
the  time  of  collection,  shall  be  recovered.    Execution  shall  be 
immediately  issued  upon  the  judgment  in  such  suit. 

5 164.  Whenever  a  transcript  of  a  judgment  in  a  justice's  JJJJSj01- 
court,  shall  have  been  filed  and  docketed  by  the  clerk  of  the  ™«j£ 
county,  all  executions  thereon  shall  be  issued  by  such  clerk,  tnmscripto 
under  the  seal  of  the  court  of  common  pleas  of  the  county;  arefll6d: 
and  the  power  and  authority  of  the  justice,  in  respect  to  such 
judgment,  shall  cease. 

Laws  of  1824,  290,  §  21 ;  see  Code,  §  63,  G4.      Post,  vol.  5.  p.  11. 

5 165.  No  such  execution  shall  be  issued  by  a  county  clerk,  JjJJ^L10  *• 
I    until  the  expiration  of  ninety  days  after  the  time  when  the 

I    judgment  was  rendered. 

I       §  166.  The  court  of  common  pleas  of  the  county,  shall  JJJgJJf,**,! 

I    have  the  same  power  to  amend  every  such  execution,  and  to  com.  pieu. 
control  the  same  in  all  respects,  with  the  like  authority  as  if 

|    it  had  been  issued  upon  a  judgment  rendered  in  such  court. 

§ 167.  Whenever  an  execution  shall  be  issued  by  a  county  JSi» 

i     clerk,  upon  a  justice's  judgment,  it  shall  be  in  the  same  form,  cation. 

i  as  near  as  may  be,  as  executions  in  the  court  of  common 
pleas,  against  the  goods  and  chattels,  lands  and  tenements, 
of  the  person  against  whom  the  judgment  shall  have  been 

!     obtained;  and  in  addition  thereto,  it  shall  command  the 

I  sheriff,  for  want  of  goods  and  chattels,  lands  or  tenements,  to 
satisfy  such  execution,  to  take  the  body  of  the  defendant,  and 
commit  him  to  the  jail  of  the  county,  there  to  remain  until 
discharged  by  due  course  of  law;  and  to  make  return  of  his 
proceedings  thereon  to  the  clerk  of  the  county,  within  ninety 
days  from  the  date  thereof.  It  shall  be  tested  in  the  name  of 
the  first  or  senior  judge  of  the  court  of  common  pleas,  and 
be  signed  by  the  clerk. 

§  168.  The  same  proceedings  may  be  had  to  compel  a  gjJ'JJ*8, 
return  of  every  such  execution,  and  the  payment  of  any  forced." 
money  collected  by  virtue  thereof,  by  rule  and  attachment 
against  the  sheriff,  as  if  the  same  had  issued  out  of  the  court 
of  common  pleas  of  the  county. 


S 169.  The  following  property  when  owned  by  any  person  SSKJJ* 
"Sing  a  householder,  shall  be  exempt  from  levy  and  sale,  J™^* 
under  any  execution,  and  such  articles  thereof  as  are  move-  CT  °"" 


able,  shall  continue  so  exeinpt,  while  the  family  of  such 
Person,  or  any  of  them,  may  be  removing  from  one  place  of 
residence  to  another: 

i-  All  spinning-wheels,  weaving-looms  and  stoves,  put  up 
or  kept  for  use  by  the  family : 

*.  The  family  bible,  family  pictures  and  school  books,  used     pwhh 
by  or  in  the  family  of  such  person ;  and  books  not  exceeding 
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™4'  in  value  fifty  dollars,  which  are  kept  and  used  as  port  of  the 
family  library : 

s.  A  seat  or  pew  occupied  by  such  person  or  his  family,  in 
any  house  or  place  of  public  worship : 

4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and 
the  yarn  or  cloth  manufactured  from  the  same ;  one  cow,  two 
swine,  the  necessary  food  for  them ;  all  necessary  pork,  beef, 
fish,  flour  and  vegetables,  actually  provided  for  family  use, 
and  necessary  fuel  for  the  use  of  the  family  for  sixty  days  x 

a  All  necessary  wearing  apparel,  beds,  bedsteads  and  bed- 
ding, for  such  person  and  his  family;  arms  and  accoutre- 
ments, required  by  law  to  be  kept  by  such  person ;  necessary 
cooking  utensils ;  one  table ;  six  chairs ;  six  knives  and  forks ; 
six  plates ;  six  teacups  and  saucers ;  one  sugar-dish ;  one 
milk-pot ;  one  tea-pot  and  six  spoons ;  one  crane  and  its  ap- 
pendages ;  one  pair  of  andirons,  and  a  shovel  and  tongs : 

e.  The  tools  and  implements  of  any  mechanic,  necessary  to 
the  carrying  on  of  his  trade ;  but  the  amount  thereof  shall 
not  exceed  twenty-five  dollars  in  value. 

1  B.,  642;  5  D.,  119;  3  D.,  64;  1  D.,  463;  H.  k  D.,  88;  19  W.,  4*5; 
11  W,  46;  3  W.,  2*74;  14  J.  R.,  234 ;  38  B,',631 ;  15  Ab.,  8. 

See  Laws  of  1858,  ch.  107;  1857,  ch.  287;  ch.  512;  1846,  oh.  276; 
1842,  ch.  157;  1831,  ch.  24;  ch.  300,  §  41 ;  Code,  §  64  ;  vol.  4,  pp. 
635,  102,  548,  626,  543,  465 ;  vol.  5,  p.  17. 

ARTICLE  TENTH. 

OF  TBS  REMOVAL  OF  CAUSES  TO  THK  COUKT  OF  COMMON  PLEAS,  BT 

CERTIOBAEL 
Repealed  by  section  361  of  the  Code  of  Procedure. 

W*)  ARTICLE  ELEVENTH. 

OF  APPEALS  TO  THE  COURTS  OF  COMMON  PLEAS. 
Repealed  by  section  351  of  the  Code  of  Procedure. 

[364]  ARTICLE  TWELFTH. 

OF  THE  FEES  OF  OFFICERS,  AND  OF  WITNESSES  AND  JURORS,  FOE  BSE 

VICES   UNDER  THIS  TITLE. 
Sso.  223.  Fees  for  services  under  this  Title. 

229.  Fees  to  sheriffs  on  executions  upon  justices'  judgments. 

230.  Parties  of  whom  fees  wrongfully  collected,  may  recover  them. 

S5a\?«e6r     S  228-  For  services  Tendered,  pursuant  to  the  provisions  of 
this  Title,  the  following  fees  shall  be  allowed : 

To  the  Judge  or  other  Officer  to  whom  Application  for  the  Al- 
lowance of  an  Appeal  or  Certiorari  shaM  te  made, 

T?d?ee  on      ^fty  cente  for  the  hear*ng  °f  su°k  application,  whether  the 
allowance  same  be  granted  or  not. 

certiorari.  To  the  Justice, 

See  act  amendatory,  Laws  of  1857,  ch  775;  Laws  of  I860,  ch.  4^- 
Post,  toL  4.  pp.  699,  701. 

lattice  ^or  a  summ0M>  n*ne  cents ; 

"*  "*'         For  a  warrant,  twelve  and  a  half  cents ; 
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For  an  attachment  or  execution,  nineteen  cents; 

For  every  adjournment,  except  such  as  shall  be  made  by 
tbe  justice,  without  the  motion  of  either  party,  nine  cents ; 

For  a  subpoena,  six  cents ; « 

For  administering  any  oath,  six  cents ; 

For  filing  every  paper  required  to  be  filed  with  him,  three 
cents ;  but  no  fee  shall  be  allowed  for  filing  any  written  decla- 
ration, plea  or  other  written  pleading,  or  for  filing  any  process 
issued  in  any  cause ; 

For  a  venire,  nineteen  cents ; 

For  swearing  a  jury,  twelve  and  a  half  cents ; 

For  entering  a  judgment,  twenty-five  cents ; 

For  a  transcript  of  a  judgment,  twenty-five  cents ; 

For  every  bond  or  other  written  security,  directed  to  be 
taken  by  any  of  the  provisions  of  this  Title,  if  drafted  by  the 
justice,  twenty-five  cents ; 

For  making  a  return  upon  an  appeal,  seventy-five  cents. 

To  Witnesses, 
From  the  same  county,  subpoenaed  and  attending,  twelve  to  wit, 
and  a  half  cents ;  from  any  other  place  than  the  same  county,  neMet' 
twenty-five  cents  for  every  day's  actual  attendance. 

UJ.  B^35& 

To  Constables, 

For  serving  a  warrant  or  summons,  twelve  and  a  half  cents ;  to  const* 

For  a  copy  of  every  summons  delivered  on  request,  or  left  blc' 
at  the  dwelling  of  the  defendant  in  his  absence,  nine  cents ; 

For  serving  an  attachment,  fifty  cents ;  for  a  copy  thereof, 
and  of  the  inventory  of  the  property  seized,  left  at  the  last 
residence  of  the  defendant,  fifty  cents ; 

Fxtf  serving  an  execution,  five  cents  for  every  dollar  col- 
lected, to  the  amount  of  fifty  dollars,  and  two  and  a  half 
cents  for  every  dollar  collected  over  fifty  dollars ; 

'For  every  mile  going  only,  more  than  one  mile,  when 
serving  a  summons,  warrant,  attachment  or  execution,  six 
cents;  to-be  computed  from  the  place  of  abode  of  the  defen- 
dant, or  where  he  shall  be  found,  to  the  place  where  the 
precept  is  returnable ; 

For  notifying  a  plaintiff  of  the  service  of  a  warrant,  twelve 
and  a  half  cents ;  and  for  going  to  the  plaintiff's  residence, 
or  where  such  notice  was  served,  six  cents  for  every  mile  more 
than  one ; 

Summoning  a  jury,  fifty  cents. 

To  Jwrors, 
For  attending  to  serve  as  such,  although  not  sworn,  six  To  inrors- 
cento  each ; 

For  attending  and  trying  a  cause,  twelve  and  a  half  cents 
each; 

To  a  constable  or  other  person,  for  serving  a  subpoena,  2S352LJ 
twelve  and  a  half  cents  for  each  witness  served ;  but  no  allow- 
IL-35 
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T™^*    ance  shall  be  made  in  any  judgment,  for  service  upon  more 
than  four  witnesses,  in  any  cause. 

Laws  of  1824,  293,  §  31. 

sheriff^  g  229.  The  same  fees,  and  no  others,  shall  be  allowed  to 
sheriffs,  for  serving  executions  issued  by  the  clerk  of  the 
court  of  common  pleas,  upon  the  judgment  of  a  justice,  as 
are  herein  allowed  to  constables  in  the  like  cases. 

Laws  of  1824,  293,  §  32. 

Remedy  to      g  230.  If  judgment  be  rendered  by  any  justice,  for  a  greater 
w^nSwtT  amount  of  costs  than  is  allowed  by  law,  or  for  any  item  of 
ooiiecicd.    cogts  or  £ees^  improperly,  and  the  same  be  collected,  the  per- 
son paying  the  same  may,  notwithstanding  such  judgment, 
recover  of  the  party  who  shall  have  received  such  costs  or 
fees,  the  amount  thereof,  with  interest. 

See  Laws  of  1857,  ch.  115;  1841,  ch.  138;  Code,  §  371.    Post,.voL 
4,  pjh  699,  546  ;  vol.  5,  p.  106. 

ARTICLE  THIRTEENTH. 

.    GENERAL  PROVISIONS  CONCERNING  JUSTICES*  COURTS,   AND  PROCEEDINGS 

THEREIN. 

Sbg.  231.  This  Title  to  apply  to  Albany,  Hudson  and  Troy;  but  not  New- York. 

232.  Process  to  be  signed  by  justice ;  may  be  sealed  or  not 

233.  Certain  process  to  be  entirely  filled  up. 

234.  Constables  not  to  take  rewards. 

235.  Justices  and  constables  not  to  buy  securities  for  prosecution. 

236.  Penalty  for  violating  last  section. 

237.  Defendant  may  plead  such  violation  in  bar. 

238.  Plaintiff  may  be  required  to  attend  trial. 

239.  Proceedings  if  plaintiff  do  not  attend. 

240.  Plaintiff  may  be  examined  on  trial. 

241.  In  what  cases  plaintiff  to  be  non-suited. 

242.  Evidence  of  plaintiff  not  to  be  used  on  criminal  prosecution. 

243.  Justices  to  keep  books ;  entries  to  bo  made  therein. 

244.  Such  entries  to  be  made  in  each  cause. 

245.  Dockot  of  a  justice  or  transcript,  evidence  before  him. 
246  &  24*7.    Transcripts  of  justices1  proceedings,  how  veriflod. 

248.  Othor  modes  of  proving  proceedings  beforo  justices. 

249.  Power  of  justices  to  take  affidavits. 

250.  Justices  to  preserve  affidavits  and  papers. 

251.  To  keep  indexes  to  docket  books. 

252.  Justice  removing  from  town,  to  deposit  papers  with  town  cleric. 

253.  On  removal  from  office,  to  deliver  books  to  town  clerk. 

254.  Certificate  to  be  entered  in  books. 

255.  On  death  or  vacancy  in  office,  town  dork  to  demand  papers. 

256.  Proceedings  to  compel  delivery  of  papers, 

257.  Entries  in  books,  how  far  evidence. 

258.  Powers  of  justices  after  expiration  of  office. 

259.  Penalty  for  not  paying  over  money  hy  u  justice. 

260.  Justices  out  of  office  to  make  return  to  nppoak. 

261.  Affidavits  to  be  received  instead  of  return  to  appeals, 

262.  Also,  instead  of  return  to  certiorari, 

263.  Allowance  of  appeal,  may  bo  served  on  coiuily  clerk. 

264.  Notice  of  such  service  to  appellee. 

265.  When  action  of  debt  may  be  brought  on  justice's  judgment 

266.  Return  by  justice  removi \l  out  of  the  county. 
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Sbc.  267.  Proof  of  judgment  when  docket  is  lost  AKT- * 

268  &  269.  Proceedings  to  remove  constables  who  have  neglected  to  pay  money. 
210.  Office  vacated  by  service  of  instrument  of  removal. 
271.  Justices  may  authorise  private  persons  to  execute  process. 
2*72.  Powers  of  person  appointed;  not  toAreceive  any  fees. 

273.  Constables  to  act  in  person,  and  not  by  deputy.  £MJ7] 

274.  Cases  in  which  justices  may  punish  for  contempts. 
215.  Extent  of  punishments  for  contempts. 

276.  Party  to  bo  heard;  warrant  may  issue  for  him. 

277.  Record  of  conviction  to  bo  made  up. 

278.  Commitments  to  set  forth  circumstances  of  offence.  1 

279.  Witnesses  refusing  to  be  sworn,  may  be  committed. 

280.  Contents  of  warrant;  prisoner  how  long  to  be  confined. 

281.  Cause  to  be  adjourned  until  witness  testify. 

282.  Suits  against  persons  unknown. 

283.  Removal  of  actions  in  Albany. 

284.  Proceedings  on  appeal. 

.  285.  When  office  of  constable  has  expired. 
286.  Liability  of  constable  and  his  bail. 

§  231.  The  several  provisions  of  this  Title,  so  far  as  the  ThisTiue 
jsame  may  be  applicable,  shall  apply  to  the  justices'  courts  in  SSSta*  to 
the  cities  of  Albany,  Hudson  and  Troy,  respectively,  except  SurtS! 
in  those  cases  where  repugnant  provisions  exist  in  the  acts 
organizing  those  courts,  or  relating  thereto ;  but  the  provisions 
of  this  Title  shall  not  be  considered  as  applicable  to  the  courts 
in  the  city  of  New- York. 

$  232.  All  process  issued  by  any  justice  of  the  peace,  shall  Process  to 
be  signed  by  him,  and  may  be  under  seal  or  without  seal.        mayf**' 

20W.,68.  "J*4* 

$  233.  Every  summons,  warrant,  attachment  and  execution  Blank  pro- 
issued  by  a  justice  of  the  peace,  shall  be  entirely  filled  up,  SSIenT 
and  shall  have  no  blank  either  in  the  date  or  otherwise,  at 
the  time  of  its  delivery  to  an  officer,  to  be  executed.  Every 
such  process,  which  shall  be  issued  and  delivered  to  an  officer 
to  be  executed,  contrary  to  the  foregoing  provision,  shall  be 
void. 

Laws  of  1820,  HI,  §  1,  2,  3,  4;  14  W.,  230. 

§  234.  No  constable  shall  ask,  or  receive  any  money  or  ^J£{5fe*° 
valuable  thing  from  a  defendant,  or  any  other  person,  as  a  forbidden/ 
consideration,  reward  or  inducement,  for  omitting  to  arrest 
any  defendant,  or  to  carry  him  before  any  justice;  or  for 
delaying  to  take  any  party  to  prison;  or  for  postponing  the 
sale  of  any  property,  under  any  execution;  or  for  omitting 
or  delaying  the  execution  of  any  duty  pertaining  to  his  office. 

5  235.  No  justice  of  the  peace  or  constable  shall,  directly  Bjging •» 
or  indirectly,  buy,  or  be  interested  in  buying  any  bond,  note  3[,  & 
or  other  demand,  or  cause  of  action,  for  the  purpose  of  com-  fi™.000" 
mencing  any  suit  thereon,  before  a  justice,  nor  shall  any 
justice  or  constable,  either  before  or  after  suit  brought,  lend 
or  advance,  or  agree  to  lend  or  advance,  or  procure  to  be  lent 
or  advanced,  any  money,  or  other  valuable  thing,  to  any  per- 
son, in  consideration  of,  or  as  a  reward  for,  or  inducement  to, 
the  placing  or  having  placed  in  the  hands  of  such  justice  or 
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constable,  any  debt,  demand  or  cause  of  action  whatever,  for 
prosecution  or  collection. 

8  How.  P.  E.,  420. 

§  236.  Every  justice  or  constable  offending  against  either 
of  the  provisions  of  the  three  last  sections,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction,  shall  be  subject 
to  fine  or  imprisonment,  or  both,  in  the  discretion  of  the 
court.  Every  such  conviction  shall  operate  as  a  forfeiture  of 
the  office  of  the  justice  or  constable,  so  convicted. 

§  237.  The  defendant  in  any  suit  to  be  brought  in  any 
action  of  debt,  covenant  or  assumpsit,  may  give  notice  with 
his  plea,  in  addition  to  any  other  matter  of  defence,  that  on 
the  trial  of  the  cause,  he  will  insist  and  prove,  that  the 
demand  on  which  such  action  is  founded,  has  been  bought 
and  sold,  or  received,  for  prosecution,  contrary  to  law,  without 
setting  forth  any  other  particulars. 

Laws  of  1820,  141,  §  1,  2,  3,  4. 

§  238.  The  defendant  in  any  such  suit,  may  serve  a  notice 
on  the  plaintiff  two  days  before  the  trial,  requiring  him  to 
appear  personally  on  such  trial,  to  be  examined;  and  it  shall 
be  the  duty  of  the  plaintiff  to  attend  such  trial,  for  that  pur- 
pose; and  in  case  of  such  attendance,  he  shall  be  entitled  to 
the  like  fees  as  are  allowed  by  law  to  witnesses;  but  the 
plaintiff  shall  not  be  so  summoned,  nor  required  to  attend 
the  trial,  to  give  evidence  as  aforesaid,  except  from  the  same 
county,  or  the  county  next  adjoining  that  in  which  the  cause 
is  tried. 

§  239.  In  case  such  plaintiff  shall  not  attend  such  trial,  he 
shall,  on  proof  of  due  service  of  such  notice,  be  non-suited 
in  such  action,  unless  such  failure  to  attend  shall  be  accounted 
for  to  the  satisfaction  of  the  court;  in  which  case  the  court 
may  postpone  the  trial,  on  the  plaintiff's  paying  the  costs  of 
preparing  for  the  trial.  And  if  such  plaintiff  shall  not  attend 
at  the  time  to  which  the  trial  shall  be  postponed,  he  shall  be 
non-suited. 

§  240.  On  the  trial  of  the  cause  in  which  such  notice  shall 
have  been  given,  if  the  defendant  shall  require  it,  the  plain- 
tiff and  his  attorney,  and  any  other  person  who  may  be 
interested  in  the  recovery  in  such  cause,  shall  be  examined, 
on  oath,  touching  the  matters  set  forth  in  such  notice. 

§  241.  If  any  such  plaintiff,  so  required  to  be  examined,  or 
if  any  person  interested  in  the  recovery  of  the  suit,  shall 
refuse  to  answer  on  oath,  such  questions  as  shall  be  pertinent 
to  show  a  violation  of  the  provisions  of  this  Article;  or  if  on 
such  examination,  it  shall  appear  that  the  cause  of  action, 
on  which  such  suit  is  founded,  has  been  bought  or  procured,  * 
contrary  to  the  true  intent  of  the  provisions  of  this  Article, 
the  plaintiff  in  such  action  shall  be  non-suited. 

§  242.  No  evidence  derived  from  the  examination  of  any 
such  plaintiff  or  other  person,  shall  be  admitted  in  proof,  on 
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any  criminal  prosecution  against  the  party  so  examined,  for  used  ' 
violating  any  of  the  provisions  of  this  Article.  criminally 

See  Laws  of  1838,  ch.  243 ;  1847,  ch.  329;  1841,  ch.  138.    Post*  vol.  4, 
p.  640,  645. 

§243.  Every  justice  of  the  peace  shall  keep  a  book,  in  gj0^101* 
which  he  shall  enter,  juuom. 

i.  The  titles  of  all  causes  commenced  before  him:  Jf^S 

2.  The  time  when  the  first  process  was  issued  against  the    "" n' 
defendant,  and  the  particular  process  issued : 

3.  The  time  when  the  parties  appeared  before  him,  either     &*** 
without  process,  or  upon  the  return  of  process  : 

4.  Where  the  pleadings  are  made  orally,  a  concise  state- 
ment of  the  declaration  of  the  plaintiff,  the  plea  of  the 
defendant,  the  further  pleadings  of  the  parties,  if  any,  and 
the  issue  joined: 

5.  Every  adjournment,  stating  on  whose  motion,  and  to 
what  time  and  place : 

6.  The  issuing  of  a  venire,  stating  at  whose  request,  and  the 
time  and  place  of  its  return  : 

7.  The  time  when  a  trial  was  had,  the  names  of  the  jurors 
returned  summoned,  who  did  not  appear,  and  the  fines  imposed 
on  them,  if  any : 

8.  The  names  of  the  jurors  who  appeared  and  of  the  jurors 
who  were  sworn ;  the  names  of  the  witnesses  sworn  at  the 
request  of  either  party,  stating  at  whose  request;  the  objec- 
tions, if  any,  made  to  the  competency  of  a  witness,  and  the 
decision  thereon : 

9.  The  verdict  of  the  jury,  and  when  received : 

'io.  The  judgment  rendered  by  the  justice,  and  the  time  of 
rendering  the  same : 

n.  The  time  of  issuing  execution,  and  the  name  of  the 
officer  to  whom  delivered ;  and  if  issued  upon  the  application 
of  any  party,  before  the  time  when  the  same  should  regularly 
issue,  such  fact  shall  be  noted,  and  the  nature  of  the  proof 
given : 

12.  The  return  of  every  execution,  and  when  made ;  and 
every  renewal  of  an  execution  made  by  him,  with  the  date  of 
such  renewal : 

13.  The  fact  of  his  having  given  a  transcript  of  the  judg- 
ment, to  be  filed  in  the  clerk's  office,  and  the  time  when  the 
same  was  given : 

u.  The  fact  of  a  certiorari  having  been  brought  on  any 
judgment  rendered  by  him,  and  the  time  of  the  service  of  the 
same: 

15.  The  fact  of  an  appeal  having  been  made  from  any 
judgment  rendered  by  him,  and  the  time  when  made. 

4  N.  Y.,  385;  26  BM  196;  23  B.,  317;  15  B.,  25;  6  B.,647;  1  D.,  433; 
6  H.,  41. 

S  244.  The  several  items  in  the  preceding  section  enume-  SjJJaJf 
rated,  shall  be  entered  under  the  title  of  each  cause  to  which 
they  respectively  relate ;  and  in  addition  thereto,  the  justice 
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1X1X8  4    may  enter  any  other  proceeding  bad  hefoiti  him  in  such  cause, 
which  he  shall  think  it  useful  to  enter  in  audi  book. 

20  B.f  263  ;  15  B.,  24. 

SStaM         S  24*>.  Whenever  it  shall  become  necessary  in  an  action 
olforeSlmo  before  a  justice  of  the  peace,  to  give  evidence  of  a  judgment, 
justice.       or  0j.jier  proceeding  had  before  Mm,  the  docket  of  such  judg- 
ment, or  other  proceeding,  or  a  transcript  thereof,  certified  by 
him,  shall  be  good  evidence  thereof,  before  such  justice. 

25  B.f  196;  15  B.,  24;  6  B.,  621;  6  H.f  432;  8  W.,395;  6  W.f  221;  5 

W.,  292 ;  1  Cow.,  116. 

TnmBcripta  §  246.  A  transcript  from  the  docket  of  any  justice  of  the 
diLwgeie-  peace,  of  any  judgment  had  before  him,  of  the  proceedings  in 
rally-         the  cause  previous  to  such  judgment,  of  the  execution  issued 

thereon,  if  any,  and  of  the  return  to  such  execution,  if  any, 
1270]     when  subscribed  by  such  justice,  and  verified  in  the  manner 

prescribed  in  the  next  succeeding  section,  shall  be  evidence 

to  prove  the  facts  stated  in  such  transcript. 

Laws  of  1824,  292,  §  29;  25  B.,  106,  196. 

Howveri-  §  247.  To  entitle  such  transcript  to  be  read  in  evidence, 
except  before  the  same  justice,  there  shall  be  attached  thereto,, 
or  endorsed  thereon,  a  certificate  of  the  clerk  of  the  county,, 
in  which  such  justice  resides,  under  the  seal  of  the  court  of 
common  pleas  of  such  county,  specifying  that  the  person  sub- 
scribing such  transcript  was,  at  the  date  of  the  judgment 
therein  mentioned,  a  justice  of  the  peace  of  such  county. 

26  B.,  106,196;  6  W.,  221. 

ofttroc©e£f  S  24&  The  proceedings  in  any  cause,  had  before  a  justice, 
hup!  '  may  also  be  proved  by  the  oath  of  the  justice.  In  case  of  his 
death  or  absence,  they  may  be  proved  by  producing  the  orig- 
inal minutes  of  such  proceedings,  entered  in  a  book  kept  by 
such  justice,  accompanied  by  proof  of  his  hand- writing ;  or 
they  may  be  proved  by  producing  copies  of  such  minutes, 
sworn  to  by  a  competent  witness,  as  having  been  compared 
by  him  with  the  original  entries,  with  proof  that  such  entries 
were  in  the  hand-writing  of  the  justice. 

26  B.,  195;  16  W.,  239;  11  W.,  638;  10  W.,  526;  3  J.  T3L,  429. 

Tft*iM  §  249.  Whenever  it  shall  be  necessary  to  make  use  of  an 

affidavits.    afljdavit  in  any  proceedings  had  before  a  justice  of  the  peace, 

such  justice  shall  have  power  to  administer  an  path  to  the 

party  making  such  affidavit. 

panei*,  &c.      §  250.  Every  justice  shall  carefully  file  and  preserve  all 

wrvef  ro"    affidavits  and  papers  delivered  to  him,  to  be  filed  in  any  cause. 

indexes  to       §  251.  Every  justice  shall  keep  an  alphabetical  index  of  all 

2Sok^       judgments  entered  in  his  docket-book,  in  the  course  of  any 

judicial  proceedings  had  before  him.    In  such  index  shall  be 

inserted  tHe  names  of  the  parties  to  each  judgment,  and  the 

page  of  his  docket-book  where  such  judgment  is  entered*. 

See  Laws  of  1841,  ch.  141.    Post,  tol.  4,  p.  645. 

Deposit  of  5  252.  In  case  any  justice  shall  .remove  out  of  the  town 
JSJJctok!1  in  which  he  was  elected,  before  or  after  his  term  of  office 
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expires,  he  shall  deposit  with  the  town  clerk  of  such  town,  all    ART*  * 
the  books  and  papers  in  the  custody  of  such  justice,  relating 
to  any  cause  or  matter  which  shall  have  been  heard  by  him, 
or  relating  to  any  proceeding  or  cause  which  shall  have  been 
commenced  before  him. 

23  B.,  317  ;  6  B.,  683. 

§  253.  Whenever  any  justice  shall  be  removed  from  office  JJj^JJ  g^, 
by  the  county  court,  he  shall,  within  ten  days  after  receiving  ©nice. 
notice  of  such  removal,  and  upon  the  demand  of  the  town 
clerk,  deliver  to  such  clerk  all  the  books  and  papers  in  the 
custody  of  such  justice,  relating  to  any  cause  or  matter  which 
shall  have  been  heard  by  him,  or  relating  to  any  proceeding 
or  cause  which  shall  have  been  commenced  before  him. 

23  B.,  317. 

S  254.  In  every  book  of  minutes  delivered  by  any  justice  to  {JgJJg** 
the  town  clerk,  pursuant  to  the  foregoing  provisions,  in  which  n  m  s 
he  shall  have  kept  the  docket  of  any  judgments,  he  shall 
enter  a  certificate  to  be  subscribed  by  him  stating  that  the     P*71! 
judgments  entered  in  such  book,  were  duly  reudered  as 
therein  stated,  and  that  the  amounts  appearing  by  such  book 
to  be  due  on  such  judgments  respectively,  have  not  been  paid 
to  his  knowledge. 

§  255.  In  case  any  justice  shall  die,  or  his  office  shall  in  any  {*j^jjfrk 
way  become  vacant,  and  any  books  or  papers  belonging  to  ratoth' 
such  justice  in  his  official,  capacity,  shall  come  to  the  hands  of  *£;  Zl J,w 
any  person,  the  town  clerk  may  demand  and  receive  such  books  JJSI?  *a 
and  papers,  from  the  person  having  the  same  in  his  possession. 

23  B.,  313. 

S  256.  If  any  books  or  papers,  required  by  the  preceding  gJJEK 
sections  to  be  delivered  to  the  town  clerk,  be  withheld,  the  like  peiTed. 
proceedings  may  be  had  to  compel  the  delivery  of  the  same, 
as  are  provided  in  the  fifth  Article  of  the  sixth  Title  of  the 
fifth  Chapter  of  the  First  Part  of  the  Eevised  Statutes. 

§  257.  The  entries  contained  in  the  book  of  minutes  kept  Bjtrk* 
by  any  justice,  and  by  him  delivered  to  the  clerk,  shall  in  all  evidence. 
cases  be  presumptive  evidence  of  the  facts  stated  in  such 
entries,  but  may  be  repelled  by  contrary  proof. 

2  J.  IL,  378. 

g  258.  Any  justice  before  whom  any  judgments  shall  have  £°™£  ft 
been  entered,  and  whose  term  of  office  shall  have  expired,  certain 
may  issue  or  renew  executions  on  any  such  judgment,  at  any  ""*" 
time  within  six  months  after  the  expiration  of  his  said  office. 
But  in  case  such  justice  shall  be  re-elected,  and  shall  duly 
qualify  on  being  so  re-elected,  such  justice  may  issue  execu- 
tions on  any  judgment  entered  by  him  before  his  term  of 
office  shall  have  so  expired,  within  the  time  prescribed  by 
section  one  hundred  and  forty-three  of  Article  nine  of  Title 
four  of  Chapter  two  of  Part  three  of  the  Eevised  Statutes. 

Laws  of  1840,  ch.  347.    Tho  sect.  143  referred  to  is  §  146  of  the  Revised 
Statutes,  and  was  numbered  §  143  in  the  Second  Edition ;  4  W.,  512. 
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§  259.  If  any  money  shall  have  been  collected  for  any  party, 
by  a  justice  of  the  peace  in  his  official  capacity,  and  he  shall 
have  neglected  or  refused,  within  a  reasonable  time  after 
demand,  to  pay  over  the  same,  such  neglect  or  refusal  shall 
be  deemed  a  misdemeanor,  and  on  conviction  thereof,  such 
justice  shall  forfeit  his  office. 

§  260.  Whenever  a  certiorari  or  appeal  shall  be  duly  brought 
and  served  upon  a  justice,  after  he  shall  have  gone  out  of 
office,  upon  a  judgment  rendered  by  him  whilst  in  office,  such 
justice  shall  make  return  to  such  certiorari  or  appeal,  in  like 
manner,  and  with  the  like  effect,  as  if  such  certiorari  or  appeal 
had  been  served  whilst  he  was  in  office. 

4  How.  P.  R.,  426;  see  Code,  §  360.    Post,  to).  59vp.  103. 

S  261.  If  jan  appeal  be  made  upon  a  judgment  rendered  by 
a  justice  who  shall  die,  become  insane,  remove  out  of  the 
state,  or  abscond,  so  that  a  return  cannot  be  compelled, 
the  court  to  which  such  appeal  shall  be  made,  may  receive  the 
affidavits  of  witnesses  and  of  the  parties,  to  the  facts  and 
circumstances  of  the  proceedings,  and  of  the  judgment  upon 
which  the  appeal  is  made ;  and  shall  proceed  thereon  in  the 
same  manner,  as  if  such  facts  had  been  returned  by  the  justice 
before  whom  the  judgment  was  rendered. 

S  262.  If  a  justice  to  whom  a  certiorari  shall  be  directed, 
be  dead,  insane,  or  out  of  the  state,  so  that  a  return  cannot  be 
compelled,  the  court  may  receive  the  affidavits  of  witnesses 
and  of  the  parties,  to  the  facts  and  circumstances  of  the  trial 
or  judgment  upon  which  the  certiorari  is  brought,  and  shall 
proceed  thereon  in  the  same  manner  as  if  such  facts  had  been* 
returned  by  the  justice. 

6  How.  P.  R.,  446. 

§  263.  If  a  justice  before  whom  a  judgment  shall  have  been 
rendered,  shall  die,  become  insane,  remove  out  of  the  state,  or 
abscond,  so  that  the  affidavit,  allowance  of  appeal  and  bond 
required  by  law  to  be  served  on  such  justice,  can  not  be 
served,  the  appellant  may  file  such  affidavit,  allowance  and 
bond,  with  the  county  clerk,  who  shall  be  authorised  to  approve 
the  sureties  in  such  bond,  in  the  same  manner  as  such  justice 
might  have  done. 
i  dcu  $  264.  Upon  serving  a  notice  of  the  filing  of  such  affidavit, 
to  appci  ec.  auowance  aad  bond,  ^jfth  the  county  clerk,  upon  the  appellee, 
within  the  time  allowed  by  law  for  making  an  appeal,  the 
same  shall  be  as  valid  and  effectual  as  an  appeal,  in  all 
respects,  as  if  the  same  had  been  served  on  such  justice. 

§  266.  If  a  justice,  after  having  rendered  judgment  in  any 
cause,  shall  die,  become  insane,  remove  out  of  the  state, 
abscond  or  otherwise  vacate  his  office,  before  issuing  execu- 
tion on  such  judgment,  an  action  of  debt  may  be  maintained 
thereon,  in  which  the  original  docket  of  such  judgment  kept 
by  such  justice,  shall  be  presumptive  evidence  of  the  facts 
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therein  stated,  but  it  shall  be  liable  to  be  repelled  by  contrary    ART* 18> 
proof. 

§  266.  If  a  justice  before  whom  a  judgment  shall  have  been  2|jJ™  £jt 
rendered,  shall  remove  out  of  the  county,  the  court  of  common  of'connty.11 
pleas  of  the  county,  upon  proof  of  the  facts,  may  by  manda- 
mus compel  a  return  to  a  certiorari  or  appeal  brought  upon 
such  judgment. 

§  267.  If  in  any  action  upon  the  judgment  of  a  justice,  it  be  f™>*  °* 
established  that  the  docket  of  a  justice  has  been  lost  or  ceruST1  n 
destroyed,  or  that  it  cannot  be  produced,  after  reasonable  CMe8, 
efforts  to  obtain  the  same,  other  proof  of  the  feet  of  a  judg- 
ment having  been  rendered,  may  be  given,  and  may  be 
repelled  as  other-facts. 

8  268.  If  any  constable  shall  have  collected  any  money  on  S^^8 
execution,  and  a  recovery  therefor  shall  have  been  had  against  monecIfnSc. 
his  sureties,  upon  a  complaint  thereof  being  made  to  any 
three  justices  of  the  same  town,  they  shall  summon  such  con- 
stable to  appear  before  them,  to  show  cause  why  he  should  not 
be  removed  from  his  office. 

$  269.  If  such  complaint  be  established  to  the  satisfaction  JJ^J/gJ 
of  such  justices,  or  of  any  two  of  them,  after  a  hearing  of  the  removed. 
parties,  or  after  the  refusal  or  neglect  of  the  constable  to 
appear  upon  such  summons,  they  shall,  by  an  instrument 
under  their  hands,  remove  such  constable  from  his  office, 
assigning  therein  the  reason  of  such  removal,  and  shall  file 
the  same  in  the  office  of  the  town  clerk,  who  shall  forthwith 
cause  a  certified  copy  thereof  to  be  served  on  such  constable. 

5  270.  Upon  the  service  of  a  copy  of  such  instrument,  cer-     vnsi 
titled  by  the  town  clerk,  on  the  constable  named  therein,  such  ^JJ^60 
constable  shall  cease  to  have  any  power  or  authority  as  such, 
and  his  office  shall  be  deemed  vacant. 

§  271.  Every  justice  who  shall  issue  any  process  authorised  JPjgJjJJ 
by  this  Title,  excepting  a  venire,  whenever  he  shall  judge  it  IrvfiSS* 
expedient,  on  the  request  of  a  party,  may,  by  written  autho-  penom- 
rity  endorsed  on  such  process,  empower  any  proper  person, 
being  of  lawful  age,  and  not  a  party  in  interest  in  the  suit,  to 
execute  the  same. 

Laws  of  1824,  290,  §  19. 

S  272.  The  person  so  empowered,  shall  thereupon  possess  Their  pow 
all  the  authority  of  a  constable,  in  relation  to  the  execution  rehire  no 
of  such  process,  and  shall  be  subject  to  the  same  obligations,  feeB- 
but  shall  not  receive  any  fee  or  reward  for  his  services  therein. 

S  273.  Every  constable  to  whom  process  shall  be  directed  constables 
and  delivered,  agreeably  to  the  provisions  of  this  Title,  shall  3epu«S!Te 
execute  the  same  in  person,  and  shall  not  act  by  deputy,  in 
any  case. 

§  274.  In  the  following  cases,  and  in  no  others,  a  justice  of  cases  of 
the  peace  may  punish,  as  for  a  criminal  contempt,  persons  wnumpts. 
guilty;  of  the  following  acts: 

i.  Disorderly,  contemptuous  or  insolent  behaviour  towards  Disorderly 
such  justice,  while  engaged  in  the  trial  of  a  cause,  or  in  the  behaviolir- 
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rendering  of  any  judgment,  or  in  any  judicial  proceedings, 
which  shall  tend  to  interrupt  such  proceedings  or  to  impair 
the  respect  due  to  his  authority: 

2.  Any  breach  of  the  peace,  noise,  or  other  disturbance,  tend- 
ing to  interrupt  the  official  proceedings  of  a  justice: 

3.  Resistance  wilfully  offered  by  any  person,  in  the  presence 
of  a  justice,  to  the  execution  of  any  lawful  order  or  process, 
made  or  issued  by  him. 

9  How.  P.  B.,  419;  10  J.  R.,  393;  55  N.  T.f  591. 

S  275.  Punishment  for  contempts,  in  the  foregoing  cases, 
may  be  by  fine  not  exceeding  twenty-five  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding  five  days,  or  both, 
in  the  discretion  of  the  justice.  But  no  persog  shall  remain  im- 
prisoned for  the  non-payment  of  such  fine,  more  than  ten  days. 

g  276.  No  person  shall  be  punished  for  a  contempt  before  a 
justice,  until  an  opportunity  shall  have  been  given  him  to  be 
heard  in  his  defence.  And  for  that  purpose,  a  justice  may 
issue  a  warrant  to  bring  the  offender  before  him. 

26  B.,  694;  25  N.  Y.,  691. 

§  277.  Upon  convicting  any  person  of  a  contempt,  the  jus- 
tice shall  make  up  a  record  of  such  conviction,  stating  therein 
the  particular  circumstances  of  the  offence,  and  the  judgment 
rendered  thereon ;  which  shall  be  subscribed  by  him,  and  filed 
in  the  office  of  the  county  clerk,  within  ten  days  after  its  date. 

g  278.  The  warrant  of  commitment  for  any  contempt,  shall 
set  forth  the  particular  circumstances  of  the  offence,  or  it 
shall  be  void. 

§  279.  When  a  witness  attending  before  any  justice,  in  any 
cause,  shall  refuse  to  be  sworn,  in  any  form  prescribed  by  law, 
or  to  answer  any  pertinent  and  proper  question,  and  the  party 
at  whose  instance  he  attended,  shall  make  oath  that  the  testi- 
mony of  such  witness  is  so  far  material,  that  without  it  he 
cannot  safely  proceed  in  the  trial  of  such  cause,  such  justice 
may  by  warrant  commit  such  witness  to  the  jail  of  the  county. 

S  280.  Such  warrant  shall  specify  the  cause  for  which  the 
same  is  issued,  and  if  it  be  for  refusing  to  answer  any  ques- 
tion, such  question  shall  be  specified  therein ;  and  such  witness 
shall  be  closely  confined  pursuant  to  such  warrant,  until  he 
submit  to  be  sworn  or  to  answer,  as  the  case  may  be. 

§  281.  The  justice  shall  thereupon  adjourn  such  cause  at 
the  request  of  the  party  in  whose  favor  such  witness  attended, 
from  time  to  time,  until  such  witness  shall  testify  in  the  cause, 
or  be  dead  or  insane. 

g  282.  When  the  name  of  any  defendant  shall  not  be  known 
to  the  plaintiff  he  may  be  described  in  the  summons  or  war- 
rant by  a  fictitious  name:  and  if  a  plea  in  abatement  be 
interposed  by  such  defendant,  the  justice  before  whom  the 
suit  is  pending,  shall  amend  the  proceedings  according  to  the 
truth  of  the  matter,  and  shall  thereafter  proceed  therein  in  like 
manner  as  if  the  defendant  had  been  sued  by  his  right  name. 

LawB  of  1830,  ch.  320,  §  3?,  add  to  this  title  sections  282  to  286. 
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S  283.  In  the  city  of  Albany  causes  may  be  removed  from  ^J^, 
the  justice's  court  by  certiorari,  or  appeal  to  the  mayor's  court  <*™*  *» 
of  said  city:  and  that  court  shall  have  the  like  power  and       nj* 
shall  proceed  in  like  manner,  so  far  as  may  be,  as  the  courts 
of  common  pleas  in  like  cases. 

5  284.  If  a  party  defendant  or  defendants  in  any  suit  before  jjjf^1 
a  justice  shaD  have  appealed  or  shall  hereafter  appeal  to  any  appeal1 
court  of  common  pleas  from  a  judgment  rendered  by  such  jus- 
tice, and  such  appellant  shall  notice  the  cause  on  such  appeal 
for  the  trial  of  any  issue  of  fact  in  such  court  of  common 
pleas  at  any  term  at  which  the  said  issue  might  be  tried,  if 
the  appellee  shall  not  appear  and  bring  the  same  to  trial  pur- 
suant to  such  notice,  or  show  sufficient  cause  for  not  trying 
the  same,  such  court  of  common  pleas  shall,  without  any  trial 
by  jury,  render  judgment  therein,  that  such  judgment  reco- 
vered before  the  justice  be  reversed  and  altogether  held  void 
and  of  none  effect;  and  said  appellant  or  appellants  shall 
thereupon  recover  his  or  their  costs  against  such  appellee  or 
appellees,  and  have  execution  thereon. 

S  285.  Any  constable  to  whom  any  execution  shall  have  JJJsyJgg 
been  issued  and  delivered,  and  whose  term  of  office  shall  ex-  *«  ex- 
pire before  the  time  within  which  the  collection  or  return  of  p  re  ' 
such  execution  is  required  by  law,  shall  and  may  proceed  in 
&11  matters  relative  to  said  execution  in  the  same  manner,  as 
if  the  term  of  office  of  such  constable  had  not  expired. 

S  286.  Such  constable  and  his  bail  shall  be  liable  for  any  J£ffi&* 
neglect  of  duty  and  for  monies  collected  upon  such  execution  andhiabaii. 
in  the  same  manner  and  to  the  same  extent  as  if  the  term  of 
office  of  such  constable  had  not  expired. 

Laws  of  1840,  ch.  317,  §  2,  enact: 

"Section  293  of  Title  4  of  Chapter  2  of  Part  Third  of  the  Revised 
Statutes  is  hereby  amended  so  as  to  read  as  follows: 

"In  addition  to  the  cases  in  which  suits  may  now  bo  com- 
menced before  justices  of  the  peace  by  attachment,  any  suit 
for  the  recovery  of  any  debt  or  damages  arising  upon  any 
contract,  express  or  implied,  or  upon  any  judgment,  for  one 
hundred  dollars  or  less,  may  be  so  commenced  whenever  it 
shall  satisfactorily  appear  to  such  justice  that  the  defendant 
is  about  to  remove  from  the  county  any  of  his  property,  with 
intent  to  defraud  his  creditors,  or  has  assigned,  disposed  of, 
secreted,  or  is  about  to  assign,  dispose  of,  or  secrete  any  of  his 
property  with  the  like  intent,  whether  such  defendant  be  a 
resident  of  this  state  or  not." 

The  section  thus  amended,  was  sec,  34,  of  the  act  of  1831  to  abolish 
imprisonment  for  debt  and  never  was  any  part  of  the  Revised 
Statutes,  though  it  was  published  in  the  second  edition  of  the  Re- 
vised Statutes  as  sec.  293  of  Art.  13,  Tit.  4,  Ch.  2,  Part  m.  It 
seems  now,  however,  by  the  act  of  1840  to  have  become  a  part  of 
the  Revised  Statutes. 

See  Laws  of  1847,  ch.  329;  1841,  ch.  138,  141;  1840,  ch.  317,  34?} 
1838,  ch.  243 ;  1831,  ch.  300 ;  1830,  ch.  320,  §  37 ;  Code,  §  360. 
Post,  vol.  4,  pp.  545,  040,  405  ;  vol.  5,  p.  103. 
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CHAP.  in. 

General  Provisions  concerning  Courts  of  Justice,  and  the 
Powers  and  Duties  of  certain  Judicial  Officers. 

Title  1. — General  provisions  concerning  the  courts  of  justice  specified 

in  the  two  preceding  Chapters. 
Title  2. — General  provisions  concerning  courts  of  record,  and  the 

powers  and  duties  of  certain  judicial  officers. 

TITLE  I. 

GENEBAIj  PROVISIONS  CONCERNING  THE  COURTS  OF  JUSTICE 
SPECIFIED  IN  THE  TWO  PRECEDING  CHAPTERS. 

Sao.  1.  Sittings  of  courts  to  be  public. 

2.  Cases  in  which  a  judge  cannot  sit  or  act 

3.  Judges  of  appellate  courts!  not  to  decide  in  certain  cases, 

4.  Judges  not  to  practice  in  their  own  courts. 

6.  Not  to  have  a  partner  practising  in  their  courts,  Ac. 
6.  Judicial  officers  not  to  receive  fees  in  certain  cases. 
T.  Courts  not  to  be  open  on  Sunday;  to  be  adjourned  over  that  day. 

8.  Process  to  be  in  the  name  of  the  people.  j 

9.  Legal  proceedings  to  be  in  English;  abbreviations;  figures. 

10.  Stamping  of  process  sufficient  sealing. 

11.  Parties  may  appear,  Ac.  in  person  or  by  attorney. 

12.  Aldermen  in  N.  T.  may  act  as  attorneys. 
#        13.  On  filing  a  declaration. 

14.  Surrogates  when  excluded.   * 

conruto.it     §  1.  The  sittings  of  every  court  within  this  state,  shall  be 
publicly,     public,  and  every  citizen  may  freely  attend  the  same. 

21  B.,  351;  IE,  666. 

(976)        S  2.  No  judge  of  any  court  can  sit  as  such,  in  any  cause  to 

toift^Mt  w^°k  **e  k  a  Part5r»  or  i*1  which  he  is  interested,  or  in  which 

in  Senate0  he  would  be  excluded  from  being  a  juror  by  reason  of  con- 

case8,        sanguinity  or  affinity  to  either  of  the  parties;  nor  can  any 

judge  decide,  or  take  part  in  the  decision  of,  any  question 

which  shall  have  been  argued  in  the  court,  when  he  was  not 

present  and  sitting  therein  as  a  judge. 

21  N.  T.,  82;  16  N.  Y.,  296;  6  N.  Y„  433;  3  N.  Y.,  661;  28  B.,  504; 
11  B.,  422;  16  B.,  530;  2B.  Ch.,  334;  6  D.,  66;  1  Dn  26, 187;  21 
W.,  64;  9  PaL,  205 ;  5  PaL,  492 ;  1  How.  P.  ft.,  368 ;  12  Ab.,  349 ; 
41  B.,  202 ;  see  Laws  of  1850,  ch.,  41.    Post,  vol  4,  p.  539. 

IppiSatc       S  3.  No  judge  of  any  appellate  court,  or  of  any  court  to 

courts.       which  a  writ  of  certiorari  or  of  error  shall  be  returnable,  shall 

decide,  or  take  part  in  the  decision  of,  any  cause  or  matter 

which  shall  have  been  determined  by  him,  when  sitting  as  a 

judge  of  any  other  court. 

1  N.  Y.,  18 ;  6  PaL,  490. 

Not  to  g  4.  No  judge  can  practise  or  act  as  a  counsellor,  solicitor 

or  attorney,  in  the  court  of  which  he  is  a  judge,  except  in 
those  suits  in  which  he  shall  be  a  party,  or  in  the  subject 
matter  of  which  he  shall  be  interested. 

1  Cow.,  688. 


practise. 
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$  5.  No  jndge  shall  have  any  partner  practising  in  the  court  Not  to  ^^ 
of  which  he  is  a  judge ;  nor  shall  any  judge  be  directly  or  in-pjjgj» 
directly  in  terested  in  the  costs  of  any  suit,  that  shall  be  brought  &c 
in  the  court  of  which  he  is  a  judge,  except  those  suits  in 
which  he  shall  be  a  party,  or  be  interested,  as  above  provided. 

See  Laws  of  1839,  ch.  346 ;  1841,  eh.  272 ;  1847,  ch.  280,  470.    Port* 
toL  4,  pp.  560,  556,  582. 

5  6.  No  judge,  commissioner,  or  other  judicial  officer,  shall  l^^lnoi 
demand  or  receive  any  fees  or  other  compensation,  for  giving  to  reoewe 
his  advice  in  any  matter  or  thing  pending  before  such  judge  ***** ** 
or  officer,  or  which  he  has  reason  to  believe  will  be  brought 
before  him  for  decision;  or  for  drafting  or  preparing  any 
papers  or  other  proceedings,  relating  to  any  such  matter  or 
thing,  except  in  those  cases  where  fees  are  expressly  given 
by  law  to  such  judge  or  officer,  for  services  performed  by  him. 

Laws  of  1830,  ch.  320,  g  38;  5  Pal,  533. 

5  7.  No  court  shall  be  opened,  or  transact  any  business,  on  go"*** 
Sunday,  unless  it  be  for  the  purpose  of  receiving  a  verdict  or  sn^Ky,  *c. 
discharging  a  jury;  and  every  adjournment  of  a  court  on 
Saturday  to  another  day,  shall  always  be  some  other  day  than 
Sunday,  except  such  adjournment  as  may  be  made  after  a 
cause  has  been  committed  to  a  jury.  But  this  section  shall 
not  prevent  the  exercise  of  the  jurisdiction  of  any  single 
magistrate,  when  it  shall  be  necessary  in  criminal  cases,  to 
preserve  the  peace,  or  to  arrest  offenders. 

8  R,  386;  1  B.  Ol,  288;  5  W.,  531;  5  Pal,  542;  15  J.  R.,  119. 

$  8.  All  writs  and  process  shall  be  in  the  name  of  the  people 
of  this  state,  except  where  otherwise  provided  by  law. 

$  9.  All  writs,  process,  proceedings  and  records  in  any 
court  within  this  state,  shall  be  in  the  English  language, 
(except  that  the  proper  and  known  names  of  process,  and 
technical  words,  may  be  expressed  in  the  language  heretofore 
and  now  commonly  used)  and  shall  be  made  out  on  paper  or 
parchment,  in  a  fair,  legible  character,  in  words  at  length, 
and  not  abbreviated;  but  such  abbreviations  as  are  now  com-  Abtaeri* 
monly  used  in  the  English  language,  may  be  used,  and  f^m. 
numbers  may  be  expressed  by  Arabic  figures,  dr  Boman     e*r«] 
numerals,  in  the  customary  manner. 

1  R.  L,  118,  §  4. 

5  10.  The  impression  of  the  seal  of  any  court  by  stamp,  stamp** 
shall  be  a  sufficient  sealing,  in  all  cases  where  sealing  is  P™X*J 
required. 

Laws  of  1815,  38,  §  2. 

5  11.  Eveflty  person  of  full  age  and  sound  mind,  may  appear  gj^i**- 
by  attorney  or  solicitor,  as  the  case  may  require,  in  every  a^SJ1 
action  or  plea  by  or  against  him,  in  any  court;  or  may,  at  his 
election,  prosecute  or  defend  such  action  or  plea,  in  person. 
But  this  provision  shall  not  extend  to  proceedings  in  criminal 
i;  nor  shall  any  person  be  permitted  to  appear  on  the 
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Tm* 1    record  in  any  civil  cause  in  person,  whilst  lie  has  an  attorney 
or  solicitor  in  such  cause. 

1  R.  L^  416,  §  1. 

Aldermen  §  12.  The  provisions  of  the  fourth  and  fifth  sections  of  this 
Yofkmay  Title,  shall  not  prevent  the  aldermen  of  the  city  of  New  York 
practice,  from  practicing  as  attorneys  or  counsel  in  the  court  of  common 
pleas  of  the  said  city,  nor  from  having  partners  practicing  in 
said  court :  provided  such  alderman  shall,  within  ten  days  after 
having  taken  the  oath  of  office  required  by  law  to  be  taken  by 
aldermen  in  said  city,  file  in  the  office  of  the  clerk  of  the  said 
city  and  county,  a  declaration  of  his  refusal  to  act  as  a  judge 
of  said  court  of  common  pleas  during  the  term  of  his  service 
as  alderman. 

Laws  of  1832,  ch.  24. 

onfiibua       §  13.  On  filing  such  declaration  of  his  refusal,  such  alder- 
ded&ra       man  shall  not  act  as  judge  of  said  court,  nor  be  empowered 
to  execute  any  of  the  duties  of  such  officer,  except  in  exer- 
cising the  duties  enjoined  on  him  by  the  constitution. 
surrogate's      §  14.  The  provisions  of  the  second  section  of  this  Title, 
uSudS?     shall  not  apply  to   surrogates'  courts,  except  in  the  cases 
enumerated  in  section  48  of  Article  3  of  Title  2  of  Chapter 
6  of  Part  second,  relating  to  letters  testamentary  and  of 
administration,  unless  an  objection  shall  be  taken  on  bchalt 
of  the  parties  interested  at  the  first  hearing,  or  proceedings 
before  the  surrogate,  on  account  of  such  surrogate  being  dis- 
qualified by  virtue  of  the  second  section. 

See  Laws  of  1844,  ch.  300 ;  1832,  ch.  24 ;  1830,  ch.  320,  §  38.      Post, 
vol.  4,  p.  698. 

TITLE  DL 

GKNBEAL  PROVISIONS  CONCERNING  COURTS  OF  RECORD,  AOT> 
THE  POWERS  AND  DUTIES  OF  CERTAIN  JUDICIAL  OFFICERS. 

Art.  1.  — Provisions  concerning  courts  of  record,  their  process  and  proceedings. 
Art.  2.  —  Of  the  powers  and  duties  of  certain  judicial  officers. 
•Aet.  3.  —  Of  the  officers  of  courts  of  record,  their  duties,  privileges,  and  liabilities. 
Art.  4.  —  Miscellaneous  provisions  concerning  courts  of  record. 

ARTICLE  FIRST. 

PROVISIONS  CONCERNING  COUB1B  OF  RECORD,  THEIR  PROCESS  AMD  PRO- 
CEEDINGS. 
Sec.   1.  Certain  courts  declared  to  be  of  record. 

2.  Proceedings  not  to  be  discontinued  by  vacancies. 

3.  Process  not  to  bo  discontinued  by  failure  to  hold  courts. 

4.  How  process  to  be  tested  when  term  has  not  been  held. 
6.  Proceedings  not  to  bo  vitiated  by  omission  to  adjourn. 

6.  Process  issuod  before  adjournment  not  to  bo  affected  thereby. 
1.  New  seals  when  to  be  procured. 

8.  Original  writs  how  to  be  issued  and  tested. 

9.  Process  to  be  subscribed  by  attorney,  issuing  it 

10.  Powers  to  punish  for  criminal  contempts. 

11.  Extent  of  punishment  for  contempts. 

12.  In  certain  cases  it  may  be  summary  j  in  others  after  notice. 
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Ssa  13.  Commitment  to  state  circumstances  of  offence.  ***•  *' 

14.  Qualifications  of  preceding  sections. 

15.  Parties  punished,  still  liable  to  indictment 

§  1.  The  several  courts,  treated  of  in  the  first  Chapter  of  courts  of 
this  act,  are  courts  of  record;  and  in  addition  to  the  powers  powen. 
which  are  or  may  be  conferred  on  them  respectively,  they 
shall  have  power, 

i.  To  issue  process  of  subpoena,  requiring  the  attendance 
of  any  witness  residing  or  being  in  any  part  of.  this  state,  to 
testify  in  any  matter  or  cause  pending  in  such  court: 

2.  To  administer  oaths  to  witnesses  in  any  such  matter  or 
cause,  and  in  all  other  cases,  where  it  may  be  necessary  in  the 
exercise  of  the  powers  and  duties  of  such  courts : 

3.  To  devise  and  make  such  new  writs  and  forms  of  pro-     l*rn 
ceedings,  as  may  be  necessary  to  carry  into  effect  the  powers 

and  jurisdiction  possessed  by  them. 

2R.L,  147,  §  10. 

§  2.  No  process,  proceeding,  or  suit,  civil  or  criminal,  before  Disoonunu 
any  of  the  said  courts,  shall  be  discontinued  by  the  occurrence  SStogt1^ 
of  any  vacancy  in  the  office  of  any  judge,  or  of  all  the 
judges  of  such  court,  nor  by  the  issuing  of  any  new  commis- 
sion to  any  judge  or  judges  of  any  such  court,  but  the  persons 
appointed  in  such  new  commission,  shall  have  power  to  con- 
tinue, hear  and  determine  such  process,  proceeding  or  suit,  as 
their  predecessors  might  have  done,  if  no  new  commission  had 
been  issued* 

1R.L,  341.  §  19  j  2R.L,  151,  §  6;  Laws  of  1823,  212,  §  9. 

§  3.  No  process  issued,  or  proceeding  pending,  in  any  court  S^gf0 
of  record,  shall  be  discontinued  by  reason  of  such  court  not 
having  been  held  at  any  stated  term  thereof;  but  such  pro- 
cess shall  be  deemed  to  be  returnable  at  the  term  which  shall 
be  held  next  after  such  failure,  and  the  proceedings  shall  be 
continued  at  such  next  term,  in  the  same  manner  as  they 
might  have  been  at  the  term  which  failed,  upon  the  like  notice 
as  would  have  been  required  for  such  term. 

§  4.  In  all  cases  where  a  stated  term  of  any  such  court  shall  JSS©S2to 
not  have  been  held,  process  issued  therefrom,  may  be  tested  certain 
on  the  first  day  of  the  term  when  such  court  should  have  been  a 
held. 

See  Laws  of  1847,  ch.  280,  §  57.    Post  vol.  4,  p.  556. 

§  5.  No  omission  to  adjourn  any  court  from  day  to  day,  g^SgJ^ 
previous  to  the  final  acyournment  thereof  without  day,  shall  inL 
vitiate  any  proceedings  in  such  court. 

§  6.  The  adjournment  of  any  court  before  the  expiration  of  £g£j£  u 
its  term,  shall  not  affect  the  teste,  return  or  service  of  any  airectpr©. 
writs  issued  prior  or  subsequent  to  such  adjournment. 

2  R.  Lu,  147,  §  9;  2  R.  L.,  505,  §  16. 

§  7.  Whenever  the  seal  of  any  court  shall  be  so  injured  that  New  i 
it  cannot  be  conveniently  used,  the  court  shall  cause  the  same 
to  be  destroyed ;  and  whenever  the  seal  of  any  court  shall  be 
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lost  or  A^vroyed,  such  court  shall  cause  a  new  seal  to  be 
made,  similar  in  all  respects  to  the  former  seal,  which  shall 
become  the  seal  of  the  court.  The  expense  of  a  new  seal,  for 
anr  court  of  oyer  and  terminer,  or.  common  pleas,  shall  be 
paid  by  the  county  in  which  such  courts  are  held.  The 
expense  of  new  seals  for  other  courts,  shall  be  paid  from 
•the  state  treasury.  , 
cngnai  §  8.  Original  writs,  whenever  the  same  shall  be  necessary, 
shall  issue  out  of  and  under  the  seal  of  the  court  in  which 
they  shall  be  returnable,  and  shall  be  tested  in  the  same  man- 
ner as  other  writs  issued  out  of  such  court;  but  in  other 
respects  the  forms  now  in  use  shall  be  observed. 

Laws  of  1816,  38,  §  1;  14  Ab.,  188. 

(978)  S  9*  All  writs  and  process  issued  out  of  any  court  of  record 
J*w*m»o  shall,  before  the  delivery  of  the  same  to  any  officer  to  be 
scribed,      executed,  be  subscribed  or  endorsed  with  the  name  of  the 

attorney,  solicitor  or  other  person,  by  whom  the  same  shall 

have  been  issued. 

1  B.  L.,  417,  §  8. 

criminal  §  10.  Every  court  of  record  shall  have  power  to  punish  as 
SSSSS£-U  for  a  criminal  contempt,  persons  guilty  of  either  of  the  fol- 
ted-  lowing  acts,  and  no  others : 

i.  Disorderly,  contemptuous,  or  insolent  behaviour,  commit- 
ted during  its  sitting,  in  immediate  view  and  presence,  and 
directly  tending  to  interrupt  its  proceedings,  or  to  impair  the 
respect  due  to  its  authority : 

2.  Any  breach  of  the  peace,  noise,  or  other  disturbance, 
directly  tending  to  interrupt  its  proceedings : 

3.  Wilful  disobedience  of  any  process  or  order,  lawfully 
issued  or  made  by  it : 

4.  Resistance  wilfully  offered  by  any  person  to  the  lawful 
order  or  process  of  the  court : 

5.  The  contumacious  and  unlawful  refusal  of  any  person  to 
be  sworn  as  a  witness ;  and  when  so  sworn,  the  like  refusal 
to  answer  any  legal  and  proper  interrogatory. 

6.  The  publication  of  a  false,  or  grossly  inaccurate  report  of 
its  proceedings ;  but  no  court  can  punish  as  a  contempt,  the 
publication  of  true,  full  and  fair  reports  of  any  trial,  argu- 
ment, proceedings,  or  decision  had  in  such  court. 

15  B.,  193 ;  3  Ab.,  212  ;  1  Du.,  613;  4  a  a  C,  639;  27  How.  P.  R.,  17. 

Bxtentof  §  11.  Punishment  for  contempts  may  be  by  fine,  or  by 
m£&h"  imprisonment  in  the  jail  of  the  county  where  the  court  may 
be  sitting,  or  both,  in  the  discretion  of  the  court,  but  the  fine 
shall  in  no  case  exceed  the  sum  of  two  hundred  and  fifty 
dollars,  nor  the  imprisonment  thirty  days;  and  where  any 
person  shall  be  committed  to  prison,  for  the  non-payment  of 
any  such  fine,  he  shall  be  discharged  at  the  expiration  of  thirty 
days. 

2  D.,  672;  28  N.  Y.f  320. 
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$  12.  Contempts  committed  in  the  immediate  view  and  wuSf't©1*© 
presence  of  the  court,  may  be  punished  summarily ;  in  other  """i' 
cases,  the  party  charged  shall  be  notified  of  title  accusation, 
and  have  a  reasonable  time  to  make  his  defence. 

5  Ahn  88. 

g  13.  Whenever  any  person  shall  be  committed  for  any  J^gJJJJJJ. 
contempt,  specified  in  this  Article,  the  particular  circumstances 
of  his  offence  shall  be  set  forth  in  the  order  or  warrant  of 
commitment. 

S  14.  Nothing  contained  in  the  preceding  sections,  shall  be  MCtl0ll 
construed  to  extend  to  any  proceeding  against  parties  or  vaiised. 
officers,  as  for  a  contempt,  for  the  purpose  of  enforcing  any 
civil  right  or  remedy. 

§  15.  Persons  punished  for  contempt  under  the  preceding  Jj£lgE3u 
provisions,  shall  notwithstanding  be  liable  to  indictment  for 
such  contempt,  if  the  same  be  an  indictable  offence ;  but  the     &*** 
court  before  which  a  conviction  shall  be  had  on  such  indict* 
ment,  shall,  in  forming  its  sentence,  take  into  consideration 
the  punishment  befbre  inflicted. 

See  Laws  of  1847,  ch.  280,  §  57.     Post!  vol  4,  p.  556. 
ARTICLE  SECOND. 

Off  TBM  POWBBS  XXV  nUTTES  OF  COBSIAUf  JUDICIAL  OIESOnfc 

Sea  IS.  Chancellor  and  Judges  of  supreme  court  not  to  receive  fees. 

17.  Circuit  judges  allowed  to  receive  foes. 

18.  Powers  of  supreme  court  commissioBers. 

19.  But  not  to  exercise  certain  powers  jrjven  by  statute. 

20.  Not  to  stay  proceedings  after  verdict 

21.  Nor  upon  a  capias  or  attachment 

22.  Executions  how  affected  by  orders  to  stay  proceedings. 
•  23.  Arrest  on  execution  not  to  be  prevented,  without  bond. 

24.  Bond  where  to  be  filed;  when  to  be  delivered  to  obligee 

25.  Order  to  be  void  unless  bond  be  stated  therein. 

26.  Orders  of  court  not  affected  by  orders  of  commissioners. 

27.  Orders  on  successive  applications,  when  to  be  revoked. 

28.  Penalty  on  making  subsequent  applications. 

29.  Orders  not  to  be  granted  in  certain  cases. 

80.  Commissioners  not  to  act  in  their  partner's  causes, 

81.  Court  to  regulate  powers  of  commissioners. 

81  Recorders  and  county  judges  to  be  commissioners. 

33.  Powers  of  judges  of  superior  court  in  New-York* 

34.  Officers  authorised  to  sign  records  and  tax  costs. 
36,  36  ft  37.  Same  in  common  pleas  and  mayor's  courts. 
38  ft  39.  Orders,  Ac.  in  common  pleas  and  mayor's  courts, 

40.  Powers  of  judges  of  county  courts. 

41.  Powers  of  commissioners  of  deeds. 

42.  Powers  of  masters  and  examiners  in  chancery. 

43.  When  to  be  suspended  from  office. 
44  ft  45.  Authority  of  notaries  public. 

46.  When  protests  to  be  presumptive  evidence. 

47.  When  certain  memorandums  made  by  notaries  evidence. 

48.  Their  liabilities  for  misconduct 

49.  Officers  authorised  to  administer  oaths. 

IL— 87 
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title  1     gga  60  o^^  officers  who  may  take  affidayita  in  chancery. 

51.  Proriskm  for  continuing  proceedings  on  death  of  officer. 

62.  Proceedings  at  time  and  place  specified  in  notice. 

63.  Proceedings  at  other  times  and  places. 

54.  Clerks,  registers,  Ac.  to  keep  offices  open  daring  certain  hours. 

65.  Sheriffs  to  keep  offices ;  notice  of  place  to  be  filed. 

66.  Papers  may  be  Beared  at  sheriff's  office. 
6T.  When  they  may  be  serred  on  county  clerk. 

68.  Sheriffs  not  to  hold  courts,  except  in  certain  cases. 

69.  Not  to  take  bonds,  Ac  in  any  case  not  prescribed  by  law. 

60.  Who  to  assign  bonds,  in  case  of  racancy  in  sheriff's  office. 

61.  Certain  indexes  to  be  kept  by  county  clerks  and  register. 

62.  Deputies  to  be  appointed  by  register,  to.  in  chancery. 

63.  Powers  of  such  deputies. 

certain  on-  §  16.  The  chancellor  and  justices  of  the  supreme  court 
JSJi*?10  shall  not  demand  or  receive  any  fees  or  perquisites,  for  any 
*•••         thing  done  by  either  of  them  in  virtue  of  their  offices. 

1  R.  L.,  528,  §  2;  3  How.  P.  R.,  70. 

circuit  §  17.  The  circuit  judges  and  county  judges  may  demand 

judges  may.  and  receive  such  fees  as  are  allowed  by  law. 

powers  of       S  18-  Supreme  court  commissioners  duly  appointed  accoid- 

££«£»    ing  to  law,  shall  severally  be  authorised  and  required  to 

miMionen.  perform  all  the  duties,  and  to  execute  every  act,  power  and 

P**l     trust,  which  a  justice  of  the  supreme  court  may  perform  and 

execute  out  of  court,  according  to  the  rules  and  practice  of 

such  court,  and  pursuant  to  the  provisions  of  any  ^tatute,  in 

all  civil  cases,  except  as  herein  otherwise  provided. 

1R.L,  322,  §  1  j  1  Du.,  709;  6  How.  P.  B.,  611. 

Qualified  as     §  19.  But  where  any  power  is  given  in  express  terms  by 

.     *  *      any  statute,  to  the  justices  of  the  supreme  court  and  the 

circuit  judges  or  either  of  them,  without  naming  supreme 

court  commissioners   in  such,  statute,  such  commissioners 

shall  not  be  authorised  to  exercise  any  such  power. 

8  Ab.,  189. 

staying  §  20.  No  such  commissioner  shall  be  authorised  to  grant 

SSlrw?11  any  order  to  stay  proceedings  in  any  cause,  in  which  a  verdict 
**<*•         shall  have  been  rendered. 

Laws  of  1825,  39],  §  4;   6  H.,  569;  15  How.  P.  R,  416 ;  2  How.  P.  B, 
132. 

n>.  on  S  21.  No  supreme  court  commissioner  shall  grant  any  order 

capias,  Ac,  ^  gtay  proceedings  on  any  capias  ad  respondendum,  or  on  any 

attachment, 
ifconexe-       §  22.  Where  an  execution  shall  have  been  issued,  an  order 
to  stay  proceedings  thereon,  granted  by  a  supreme  court  com- 
missioner, shall  not  prevent  a  levy  on  property  by  virtue  of 
such  execution ;  but  shall  only  suspend  a  sale  thereon,  until 
the  decision  of  the  supreme  court  upon  the  matter, 
ib.  am**        §  23.  Nor  shall  any  such  commissioner  grant  any  order  to 
SJSiCtt"    stay  proceedings  on  any  execution  against  the  body  of  a 
defendant,  unless  such  defendant  shall  have  executed  to  the 
plaintiff,  and  delivered  to  such  commissioner,  a  bond  for  the 
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use  of  such  plaintiff,  in  a  penalty  double  the  amount  required    ABXa  1 
to  be  collected  by  such  execution,  with  two  sufficient  sureties, 
who  shall  swear  that  they  are  each  worth  the  amount  of  such 
penalty  over  and  above  all  debts ;  conditioned  that  such  defen-  ««  condt- 
dant  shall  be  found  within  the  county  to  which  such  execution  l  °"' 
was  directed,  so  as  to  be  arrested  upon  any  execution  that 
may  be  issued  against  his  body  on  the  same  judgment,  within 
six  months  from  the  date  of  such  bond. 

S  24.  Such  bond  shall  be  filed  by  the  commissioner,  in  the  gftjjjj^ 
office  of  a  clerk  of  the  supreme  court,  within  twenty  days 
after  the  same  shall  have  been  taken ;  and  shall  be  delivered 
by  such  clerk  to  the  plaintiff,  whenever  the  condition  thereof 
shall  be  broken. 

§  25.  In  every  order  to  stay  proceedings  on  an  execution  to*** 
against  the  body  of  a  defendant,  shall  be  stated  the  fact  of  a  onto. 
bond  having  been  given  as  required  by  this  Title ;  and  if  not 
so  stated,  such  order  shall  be  void. 

§  26.  Where  the  supreme  court  shall  have  made  any  order  2*j«J 
in  reference  to  a  matter,  such  order  shall  not  be  suspended,  or  SSJ?118 
in  any  manner  affected,  by  any  order  granted  by  a  supreme 
court  commissioner. 

S  27.  If  any  application  for  any  order  be  made  to  any     pwi] 

♦rtice  of  the  supreme  court,  circuit  judge,  or  supreme  court  f"5£2.nent' 

-  -  nmissioner,  and  such  order  be  refused  in  whole  or  in  part,-  tLefor 

♦  »  be  granted  conditionally,  or  on  terms,  no  subsequent  appli-  °  ** 

•  *4ion  in  reference  to  the  same  matter,  and  in  the  same  stage 

-  the  proceedings,  shall  be  made  to  any  other  supreme  court 
■  -mmissioner;  and  if  upon  any  such  subsequent  application, 
<  ty  order  be  made  by  a  supreme  court  commissioner,  it  shall 

>  revoked  by  such  commissioner,  or  by  any  justice  of  the 
iprenie  court,  or  circuit  judge,  upon  due  proof  of  the  facts. 

4  H.,  655. 

5  28.  Every  person  making  such  subsequent  application,  Peuity 
contrary  to  the  foregoing  provision,  with  knowledge  of  any  therefor-: 
previous  application  and  refusal,  shall  be  liable  to  be  punished 
by  fine  and  imprisonment  by  the  supreme  court,  and  shall  be 
proceeded  against  as  prescribed  in  Title  thirteenth  of  the 
eighth  Chapter  of  this  act. 

g  29.  No  supreme  court  commissioner  shall  be  authorised  o»*«t«* 
to  grant  any  order  on  the  application  of  any  attorney,  coun-  granted*. 
sellor  or  party,  residing  more  than  forty  miles  from  the  S2^! 
residence  of  such  commissioner,  if  there  be  an  officer  autho- 
rised to  grant  such  order,  residing  within  forty  miles  of  the 
applicant  therefor. 

£  30.  No  supreme  court  commissioner  having  a  law  partner  in  cum** 
in  whose  name  the  business  of  the  co-partnership  shall  be  Partner* 
carried  on,  shall  be  competent  to  perform  any  act  authorised 
in  this  Title,  in  any  suit  or  proceeding  in  which  such  partner 
shall  be  in  any  wise  interested. 

2  31.  The  supreme  court  shall  have  power,  by  general  rules,  g^J1^ 
to  prescribe  any  other  cases  in  which  supreme  court  cominis- 
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B™1,    sioners  shall  not  be  authorised  to  grant  any  orders  in  relation 
"a*-        to  suits  pending  in  such  court,  and  to  prescribe  the  teems  and 
conditions  on  which  orders  may  be  granted  in  any  specified 
class  of  cases ;  and  also  by  order  in  any  particular  case,  to 
forbid  the  interference  of  any  such  commissioner. 
Beeorden       §  32.  Every  recorder  of  a  city,  and  every  judge  of  the 
SSon^rUUl  county  courts  of  any  county,  being  of  the  degree  of  conn- 
judget.       gellor  in  the  supreme  court,  shall,  by  virtue  of  their  respective 
offices,  be  supreme  court  commissioners ;  and  shall  be  autho- 
rised and  required  to  perform  all  the  duties  herein  conferred, 
subject  to  all  the  preceding  provisions  of  this  Title. 

i  R.  L.,  321 ;  LawB  of  1818,  173;  22  W.,  64t;  12  W.,  109;  44  R,  12a 

judges  or  §  33.  The  judges  of  the  superior  court  of  law  in  the  city  of 
SSJfta  New-York,  shall,  by  virtue  of  their  respective  offices,  be 
Hew  To*,  supreme  court  commissioners,  and  shall  be  authorised  and 
required  to  perform  all  the  duties  herein  conferred  on  such 
commissioners,  subject  to  all  the  preceding  provisions  of  this 
Title,  except  that  they  shall  not  have  power  to  stay  any  pro- 
ceedings in  any  cause  or  matter  pending  in  the  supreme  court, 
or  on  any  process  issued  out  of  that  court 

2  Dil,  548. 

1989]  §  34.  Records  of  judgments  in  the  supreme  court,  shall  be 
SSSlriiT*  signed,  and  the  costs  in  that  court  shall  be  taxed,  by  one  of 
JaiHipreme  the  justices  thereof,  or  by  a  clerk  of  such  court,  by  a  circuit 
00  judge,  or  by  a  supreme  court  commissioner, 

xfcin  pom-  §  35.  In  all  causes  in  any  court  of  common  pleas  or  mayor's 
"  "  court,  in  which  the  total  amount  of  the  costs  to  be  taxed 
therein,  exclusive  of  disbursements,  is  not  limited  by  law,  the 
costs  shall  be  taxed,  and  the  records  of  judgment  shall  be 
signed  only  by  the  first  judge  of  such  county,  or  by  some  other 
judge  of  such  county  being  of  the  degree  of  counsellor  in  the 
supreme  court ;  and  in  case  of  the  absence  of  the  judges  so 
authorised,  by  the  clerk  of  the  court. 

Laws  of  1818,  281,  §  11 ;  13  W.,  279;  9  W.,  125. 

5^,ibbj^      §  36.  In  such  causes  in  any  mayor's  court  in  any  city,  the  . 

tm"  ^^   costs  shall  be  taxed,  and  the  records  of  judgments  shall  be 

signed  only  by  the  recorder  of  such  city ;  or  in  case  of  his 

absence,  by  the  clerk  of  the  court. 

jib.  in  both      §  37.  In  all  other  cases,  records  of  judgments  in  courts  of 

.©©arte,       common  pleas  and  mayors'  courts,  may  be  signed,  and  costs 

may  be  taxed,  by  any  judge  of  such  court, 
♦order*  Ac.      §  38.  The  first  judge  of  the  county  courts  of  any  county, 
'viSEST  and  any  other  judge  of  such  courts  of  the  degree  of  counsellor 
£!££?      in  the  supreme  court,  may  make  any  order  in  vacation,  touch- 
ing any  suit  or  proceeding  in  the  court  of  common  pleas  of 
such  county,  in  like  manner,  and  with  the  like  effect,  as  is 
or  shall  be  practised  by  the  justices  of  the  supreme  court  at 
chambers,  in  any  suit  or  proceeding  in  such  court ;  and  tie 
mayor  or  recorder  of  any  city,  and  any  alderman  thereof* 
being  of  the  degree  of  counsellor  in  the  supreme  court,  may 
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in  like  manner  make  orders  touching  proceedings  in  the    mi 
mayors'  courts  of  their  cities  respectively,  and  with  the  like 
effect. 

2B.L,  149,  §  16. 

S  39.  Bat  no  judge  of  the  county  courts  of  such  county,  m. 
other  than  those  in  the  last  section  specified,  shall  exercise 
any  of  the  powers  therein  conferred  on  those  judges,  except 
in  case  of  their  absence,  death  or  inability. 

§  40.  Judges  of  county  courts  shall  have1  power,  p0wen  of 

l.  To  take  the  proof  and  acknowledgment  of  conveyances  jSSSSL 
of  real  estate,  and  the  discharge  of  mortgages : 

d.  To  take  the  acknowledgment  of  bail  in  any  action  in  the 
supreme  court,  and  in  the  court  of  common  pleas  of  the  county 
for  which  they  are  appointed : 

3.  To  take  the  acknowledgment  of  satisfaction  of  judg- 
ments in  the  supreme  court,  and  in  the  court  of  common  pleas 
of  their  county:  and, 

4.  To  perform  such  other  duties  as  are  or  may  be  enjoined 
by  law. 

§  41.  Commissioners  of  deeds  appointed  for  any  county  or  powenof 
city,  have  power,  SKST* 

i.  To  take  the  proof  and  acknowledgment  of  conveyances  dee^. 
of  real  estate,  and  the  discharge  of  mortgages :  c 

s.  To  take  the  acknowledgment  of  bail  in  any  action  in 
the  supreme  court,  and  in  the  court  of  common  pleas  of  the 
county  for  which  they  are  appointed,  or  in  the  mayor's  court 
of  the  city  for  which  they  are  appointed ;  and  in  the  city  and 
county  of  New  York,  in  any  action  in  the  superior  court  of 
law  therein: 

s.  To  take  the  acknowledgment  of  satisfaction  of  judg- 
ments, in  the  court  of  common  pleas  of  the  county  for  which 
they  are  appointed,  or  in  the  mayor's  court  of  the  city  for 
which  they  are  appointed,  or  in  the  supreme  court ;  and  to 
perform  such  other  duties  as  are  or  may  be  enjoined  by  law. 

laws  of  1818,  44 ;  see  Laws  of  1840,  oh.  243.    Post,  vol  6,  p.  168. 

g  42.  Masters  and  examiners  in  chancery,  shall  possess  all  £££*"£* 
the  powers  and  authority  usually  exercised  by  masters  and  feShancuj. 
examiners  in  chancery  respectively,  according  to  the  practice 
of  that  court,  and  all  such  other  powers  as  shall  be  conferred 
on  them  by  the  court  according  to  law,  or  by  any  statute,  and 
shall  be  amenable  to  such  court  for  the  correct  discharge  of 
such  duties. 

g  43.  Masters  and  examiners  in  chancery  may  be  suspended  May  *  sw- 
by  the  chancellor,  from  the  exercise  of  the  powers  and  duties  pen 
of  their  office,  in  cases  of  gross  misconduct  therein,  after  due 
notice  and  a  full  opportunity  of  making  a  defence,- shall  have 
been  given  to  them ;  and  the  chancellor  shall  immediately  gJJ?6* 
report  such  suspension,  with  the  reasons  therefor,  to  the 
governor,  to  the  end  that  such  master  or  examiner  may  be 
removed  from  office  by  the  governor  and  senate. 
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i^j£<J  §  44.  Notaries  public  have  authority  to  demand  acceptance 
gnwicnota,  and  payment  of  foreign  bills  of  exchange,  and  to  protest  the 
same  for  non-acceptance  and  non-payment ;  and  to  exercise 
such  other  powers  and  duties,  as  by  the  law  of  nations,  and 
according  to  commercial  usage,  or  by  the  laws  of  any  other 
state,  government  or  country,  may  be  performed  by  notaries 
public. 

Seo  Lbwb  of  1859,  ch.  360.      Pott,  yoL  4»  p.  448, 

ife.  S  45.  They  may  also  demand  acceptance  of  inland  bills  of 

exchange,  and  payment  thereof,  and  of  promissory  notes,  and 
may  protest  the  same  for  non-acceptance  or  non-payment,  as 
the  case  may  require.  But  neither  such  protest,  nor  any  note 
thereof,  made  by  any  notary  in  this  state,  shall  be  evidence 
in  any  court  of  this  state,  of  any  facts  therein  contained, 
except  in  the  cases  specified  in  the  next  section. 
Their  pjj^  §  46.  In  case  of  the  death  or  insanity  of  any  notary  public, 
•Tidenoe.  or  of  his  absence  or  removal,  so  that  his  personal  attendance  or 
his  testimony  cannot  be  procured  in  any  mode  provided  by 
law,  the  original  protest  of  such  notary,  under  his  official  seal, 
upon  such  seal  and  his  signature  being  duly  proved,  shall  be 
presumptive  evidence  of  the  fact,  of  any  demand  of  accept- 
ance or  of  payment,  therein  stated. 

5  B.,  683;  5  D.,  Ill,  340;  7H.,444;  4H.,224;  2  IL,  452;  24  W.,  234; 
21  W.t  217;  6  Cow.,  164;  2  Du.,  40,  279;  2  Hilt,  83;  seo  Laws  of 
1833,  ch.  271,  g  8. 

§  47.  Any  note  or  memorandum  made  by  a  notary  public 
in  his  own  hand-writing,  or  signed  by  him,  at  the  foot  of  any 
protest,  or  in  a  regular  register  of  official  acts  kept  by  him, 
shall,  in  the  cases  specified  in  the  last  section,  be  presumptive 
evidence  of  the  fact  of  any  notice  of  non-acceptance  or  non- 
payment, having  been  sent  or  delivered,  at  the  time  and  in 
the  manner  stated  in  such  note  or  memorandum. 

7  N.  Y.,  ,266;  9  B.,  399;  2  W.,  514. 

§  48.  For  any  misconduct  in  any  of  the  cases  where  notaries 
public  appointed  under  the  authority  of  this  state,  are  autho- 
rised to  act,  either  by  the  laws  of  this  state  or  of  any  other 
state,  government  or  country,  or  by  the  law  of  nations  or  by 
commercial  usage,  they  shall  be  liable  to  the  parties  injured 
thereby,  for  all  damages  sustained ;  and  shall  be  subject  to 
criminal  prosecution  and  punishment,  in  the  same  cases,  and 
in  the  same  manner,  in  which  other  public  officers  of  this 
state  would  be  liable  for  misconduct  in  any  official  duty  or 
act,  authorised  or  enjoined  by  the  laws  of  this  state. 

§  49.  Wherever  any  oath  or  affidavit  is  or  may  be  required 
or  authorised  by  law,  in  any  cause,  matter  or  proceeding, 
(except  oaths  to  jurors  and  witnesses  in  the  trial  of  a  cause, 
oaths  of  office,  and  such  other  oaths  as  are  required  by  law  to 
be  taken  before  particular  officers,)  the  same  may  be  taken 
before  any  judge  of  any  court  of  record,  any  circuit  judge, 
supreme  court  commissioner,  commissioner  of  deeds,  or  clerk 
of  any  court  of  record ;  and  when  certified  by  any  such  officer 
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to  have  been  taken  before  him,  may  be  read  and  used  in  any  An  * 
court  of  law  or  equity,  of  record,  or  not  of  record,  within  this 
state,  and  before  any  officer,  judicial,  executive,  or  adminis- 
trative, before  whom  any  such  cause,  matter  or  proceeding, 
may  be  pending ;  and  affidavits  to  be  read  in  the  supreme 
court,  may  also  be  taken  by  any  commissioner  appointed  for 
that  purpose,  by  the  justices  of  the  said  court  * 

14  N*  Y.f  456;  18  B ,  407 ;  16  fi.,  319 ;  4  PaL,  648 ;  1  Da.,  431,  458 ;  30 
How.  P.  R,  171. 

S  50.  Such  oaths  or  affidavits,  in  any  cause,  matter  or  pro-  g^» 
ceeding,  pending  in  the  court  of  chaucery,  may  also  be  taken  c^wtiy* 
before  any  master  or  examiner,  register  or  assistant  register 
of  tbat  court,  or  before  any  commissioner  appointed  by  that 
court  for  that  purpose. 

§  51.  In  case  of  the  death,  sickness,  resignation,  removal  J*00^^ 
from  office,  absence  from  the  county  of  his  residence,  or  other  anfofluS? 
disability  of  any  officer,  before  whom  any  special  proceedings  continued 
authorized  by  any  statute,  may  have  been,  commenced,  aiidjjj^^ 
-where  no  express  provision  is  made  by  law  for  the  continuance 
of  such  proceedings,  the  same  may  be  continued  by  the  suc- 
cessor in  office  of  such  officer,  or  by  any  other  officer  residing 
in  the  same  couuty,  who  might  have  originally  instituted 
such  proceedings ;  or  if  there  be  no  such  officer  in  the  same 
county,  then  by  the  nearest  public  officer  in  any  other  county, 
who  might  have  originally  had  jurisdiction  of  the  subject 
matter  of  such  proceedings,  if  such  matter  had  occurred  or 
existed  in  his  own  county. 

23  N.  Y.f  155;  24  How.  P.  R,  136. 

S  52.  At  the  same  time  and  place  specified  in  any  notice  or    its*] 
order,  which  may  have  been  given  for  parties  to  appear,  or  for  Proceed- 
any  other  proceeding  to  be  had,  the  officer  substituted  accord-  SfStoST* 
ing  to  the  last  section,  or  according  to  any  other  provision  of  Sgjf*  ta 
law,  to  continue  proceedings  commenced  before  another,  may 
make  any  order  and  do  and  perform  any  act  in  relation  to 
such  proceedings,  as  if  the  same  had  been  originally  com- 
menced before  him. 

18  BM  294;   15  Ah.f  311. 

§  53.  But  before  any  proceedings  shall  be  had  before  any  n>.  it  other 
such  substituted  officer,  at  any  other  time  or  place,  than  such  piEX.""1 
as  shall  have  been  specified  in  the  notice  or  order  requiring 
parties  to  appear,  notice  of  such  substitution  shall  be  given 
to  the  parties  who  may  be  affected  thereby,  either  by  personal 
service  or  by  publication,  in  such  manner  and  for  such  time, 
as  the  substituted  officer  shall  direct.  Such  substituted  offi- 
cer shall  thereupon  be  authorized  to  make  every  order,  and 
to  do  and  perform  every  act,  in  relation  to  such  proceedings, 
as  if  the  same  had  been  originally  commenced  before  him. 

2  54.  The  clerks  of  counties  aud  of  courts  of  record  in  thisofflcetc* 
state,  and  the  register  of  deeds  in  the  city  and  county  of  New-  2f&kept 
York,  shall  respectively  keep  open  their  several  offices  for  ther~~* 
transaction  of  business,  every  day  in  the  year,  except  Sundays, 
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and  such  other  days  as  are  or  shall  be  declared  by  law  to  be 
holidays,  in  the  county  of  New-York  from  nine  o'clock  in  the 
forenoon  to  four  o'clock  in  the  afternoon,  and  in  each  of  the 
other  counties  of  this  state  between  the  thirty-first  day  of 
March  and  the  first  day  of  October  from  eight  o'clock  iu  the 
forenoon  to  six  o'clock  in  the  afternoon,  and  between  the 
•thirtieth  day  of  September  and  the  first  day  of  April  from 
nine  o'clock  in  the  forenoon  to  five  o'clock  in  the  afternoon. 

Jawb  of  1860,  ch.  276 ;  26  How.  P  R.,  183. 

g«JJ,«  §  55.  It  shall  be  the  duty  of  the  sheriff  of  every  county, 
to  keep  an  office  in  some  proper  place  in  the  city  or  village 
in  which  the  county  courts  are  held ;  of  which  he  shall  file 
a  notice  in  the  office  of  the  clerk  of  the  county.  If  there 
be  more  than  one  place  of  holding  courts,  the  notice  shall 
specify  in  which  his  office  will  be  kept,  or  it  may  specify  that 
an  office  will  be  kept  in  all  such  places,  if  he  thinks  proper. 
Such  office  shall  be  kept  open  during  the  hours  and  ofi  the 
days  in  the  last  section  specified. 

26  How.  P.  R.,  183. 

gjp^jyj     §  56.  Every  notice  or  other  paper  which  shall  be  required 

QmF     to  be  served  on  any  sheriff,  may  be  served  by  leaving  the 

same  at  the  office  designated  by  him  in  such  notice,  during 

the  hours  for  which  it  is  herein  required  to  be  kept  open ;  but 

if  there  be  any  person  belonging  to  such  office  therein,  such 

notice  or  paper  shall  be  delivered  to  such  person ;  and  every 

such  service  shall  be  deemed  equivalent  to  a  personal  service 

on  such  sheriff. 

mjnon       §57.  If  no  notice  shall  be  filed  by  any  sheriff  with  the 

32SL7      county  clerk  as  herein  required,  the  service  of  all  papers  on 

such  sheriff  may  be  made  by  leafing  them  at  the  office  of 

the  county  clerk,  with  such  clerk  or  his  deputy;  and  the  same 

shall  be  deemed  equivalent  to  a  personal  service  on  such 

sheriff. 

[386]        g  58.  No  sheriff  shall  be  authorized  to  hold  any  court  for 

theriflfcto  any  PurPose  whatever,  except  to  execute  writs  of  inquiry, 

hold conru.  and  such  special  writs  as  may  be  directed  to  him,  pursuant 

to  any  statute,  and  in  the  cases  provided  by  law  to  inquire 

into  any  claim  to  property,  seized  or  levied  upon  by  him. 

7  How.  P.  B,  323. 

SSSf  *c  S  59.  No  sheriff  or  other  officer,  shall  take  any  bond,  obli- 
gation or  security,  by  colour  of  his  office,  in  any  other  case 
or  manner  than  such  as  are  provided  by  law ;  and  any  such 
bond,  obligation  or  security,  taken  otherwise  than  as  herein 
directed,  shall  be  void. 

18  N.  T.,  117  ;  13  B.f  365 :  4  B.,  52;  2  H ,  218;  1  H.,  22,  29&;  23  W., 
608;  21  W..  57,  90,  607;  19  W.f  188;  19  J.  R,  235;  7  J.  R.,  160; 
23  N.  Y.,  321. 

bSjff'K.  S  ®k  ^^enever  any  sheriff  is  required  by  law  to  assign 
upSn  'any  bond  taken  by  him  in  the  progress  of  any  cause  or  pro- 
T**nC7in  ceeding  to  any  party,  and  the  office  of  such  sheriff  shall  be 
vacant,  his  under  sheriff,  or  the  person  acting  in  the  place  of 
such  sheriff,  is  authorized,  and  may  be  compelled  to  execute 
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such  assignment,  in  the  name  of" the  sheriff  to  whom  such    ***** 
bond  was  given;  which  assignment  shall  be  as  valid  and 
effectual  as  if  executed  by  such  sheriff. 

S  61.  It  shall  be  the  duty  of  the  clerk  of  each  county  in  Jjjg^*0 
this  state,  and  of  the  register  of  the  city  and  county  of  New-  deeds,  &c 
York,  to  attach  to  every  book  kept  in  his  office,  in  which 
deeds  or  mortgages  shall  be  recorded,  or  collectors'  bonds 
entered,  an  index  to  the  matters  contained  in  such  books, 
arranged  in  alphabetical  order,  under  the  names  of  the  several 
parties  to  such  matters,  with  references  to  the  pages  where 
the  same  may  be  found ;  which,  together  with  such*  books, 
shall  at  all  proper  times  be  open  for  the  inspection  of  any 
pension  paying  therefor  the  fees  allowed  by  law. 

24  Wn  182. 

S  62.  Each  register  and  assistant-register  of  the  court  of  Bjgtjei^oc 
chancery,  shall  appoint  some  proper  person  to  be  the  deputy  3£?cery, 
of  stch  register  or  assistant-register,  by  writing  under  his  ** 
hand  and  seal,  to  be  filed  in  his  office.     Every  person  so 
appointed  deputy,  shall  take  and  subscribe  the  constitutional 
ojtfh  of  office. 

S  63.  Any  such  deputy  may  attend  in  the  place  of  his  JJ*1^ 
principal,  the  courts  to  be  held  by  any  vice-chancellor ;  and 
whenever  the  office  of  register  or  assistant-register  shall 
become  vacant,  the  deputy  of  such  officer,  so  appointed,  may 
perform  all  the  duties  appertaining  to  such  office  during  such 
vacancy. 

See  Laws  of  1860,  eh.  276;  1859,  oh.  360;  1840,  ch.  243;  1833,  ch. 
271 ;  1830,  ch.  320,  §  39.     Post,  vol.  4,  p.  448,  618 ;  vol.  5,  p.  168. 

ARTICLE  THIRD. 

0?  THE  OFFICERS  OF    COURTS    OF  RECORD,  THEIR    DUTIES,  PRIVILEGES 
AND  LIABILITIES. 

Sw.  64.  Attornies  to  be  regulated  by  their  respective  courts. 
65.  Persons  not  to  be  admitted  attornies,  unless  approved. 
66*  Attornies  to  take  oath  of  office. 

67.  Notice  to  be  given  to  party  on  death  of  his  attorney. 

68.  Penalty  on  counsellors  for  deceit  or  collusion. 

69.  Penalty  for  wilful  'delay,  and  for  extortion. 

70.  Penalty  for  allowing  name  to  be  used  in  process. 
7L  Attornies  not  to  buy  rights  in  action,  to  prosecute. 

72.  Not  to  tend  money  to  procure  suits.  £98T] 

73.  Penalty  for  violating  two  last  sections. 

74.  Qualifications  of  three  last  sections. 

75.  Notice  of  violations  may  be  given  in  defence  of  suits. 

76.  Plaintiff  may  be  examined  on  trial 

77.  Order  ^r  plaintiff  to  attend  trial,  may  be  obtained. 

78.  Contents  of  affidavit  to  obtain  order. 

79.  When  order  to  be  served ;  duty  of  plaintiff 

80.  Proceedings  on  plaintiff's  failure  to  attend  trial. 
91.  In  certain  cases,  plaintiff  to  be  non-suited. 

82.  Testimony  of  attorney  not  to  be  evidence  criminally. 
83  fc  84.  Sheriff  to  summon  constables  to  attend  court 
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Sic.  85.  Penalty  on  constable  for  not  attending. 

86.  Officers  of  courts  liable  to  arrest,  except  in  certain  cases. 

§  64.  All  attornies,  solicitors  and  counsellors,  shall  be  regn- 
lated  by  the  rales  and  orders  of  the  court  in  which  they  shall 
respectively  practise. 

Laws  of  1823,  215,  §  19;  6  B.,  2Q1 ;  3  Pal,  512. 

§  65.  No  person  shall  be  admitted  a  counsellor,  attorney  01 
solicitor  in  any  court,  unless  he  be  approved  by  such  court  for 
his  good  character  and  learning. 

1R.L,  416,  §  4. 

g  66.  Every  person  so  admitted,  shall,  upon  such  admission, 
take  and  subscribe  the  oath  of  office  in  open  court,  and  sub- 
scribe the  same  in  a  roll  or  book,  to  be  kept  in  each  court  for 
that  purpose.   87  b.,  isi  ;  u  aa,  413. 

§  67.  When  any  attorney  0*  solicitor,  shall  die,  be  removed- 
or  suspended,  or  cease  to  act  as  such,  the  person  for  whom  he 
was  acting,  shall  be  notified  to  appoint  another  attorney  or 
solicitor  in  such  manner  as  the  court  shall  direct,  at  least 
thirty  days  before  any  proceeding  shall  be  had  against  such 
person. 

1  N.  T.,  241 ;  9  How.  P.  R.,  244. 

§  68.  Any  counsellor,  attorney  or  solicitor,  who  shall  be 
guilty  of  any  deceit  or  collusion,  or  shall  consent  to  any  de- 
ceit or  collusion,  with  intent  to  deceive  the  court  or  any  party, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
tion shall  be  punished  by  fine  or  imprisonment,  or  both,  at 
the  discretion  of  the  court.  He  shall  also  forfeit  to  the  party 
injured  by  his  deceit  or  collusion,  treble  damages,  to  be 
recovered  in  a  civil  action. 

§  69.  If  any  counsellor,  attorney  or  solicitor,  shall  wilfully 
delay  his  client's  suit,  with  a  view  to  his  own  gain,  or  shall 
wilfully  receive  any  money  or  allowance,  for  or  on  account  of 
any  money  which  he  has  not  laid  out,  or  become  answerable 
for,  he  shall  forfeit  to  the  party  injured,  treble  damages.' 

§  70.  If  any  attorney  or  solicitor  shall  knowingly  permit  any 
person,  not  being  his  general  law  partner  or  a  clerk  in  his 
office,  to  sue  out  any  process,  or  to  prosecute  or  defend  any 
action  in  his  name,  such  attorney  and  solicitor,  and  every  per- 
son who  shall  so  use  the  name  of  any  attorney  or  solicitor, 
shall  severally  forfeit  to  the  party  against  whom  such  process 
shall  have  been  sued  out,  Or  such  action  prosecuted  or  de- 
fended, the  .sum  of  fifty  dollars. 

31  B.,.  350. 

$  71.  No  attorney,  counsellor  or  solicitor,  shall,  directly  or 
indirectly,  buy,  or  be  in  any  manner  interested  in  buying,  any 
bond,  bill,  promissory  note,  bill  of  exchange,  book-debt  or 
other  thing  in  action,  with  the  intent  and  for  the  purpose  of 
bringing  any  suit  thereon. 

$  72.  No  attorney,  counsellor  or  solicitor,  by  himself,  or  by 
or  in  the  name  of  any  other  person,  either  before  or  after  suit 
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brought,  shall  lend  or  advance,  or  agree  to  lend  or  advance,  totJ^J^ 
op  procure  to  be  lent  or  advanced,  any  money,  or  any  bond,  «&- 
bill  of  exchange,  draft  or  other  thing  in  action,  to  any  person, 
as  an  inducement  to  the  placing,  or  in  consideration  of  having 
placed,  in  the  hands  of  such  attorney,  counsellor  or  solicitor, 
or  in  the  hands  of  any  other  person,  any  debt,  demand  or 
thing  in  action,  for  collection. 

Laws  of  1818,  278,  §  1 ;  14  B.,  654;  5  B.,  109;  2  B.  Ch.,  308;  7  H.,  589 ; 
12  W.,  144;  3  W.,  120;  6  Cow.,  616;  5  J.  0.  B.,  44;  8  How. 
P.  B^  420. 

5  73.  Every  attorney,  counsellor  or  solicitor,  who  shall  vio-  Penalty. 
late  either  of  the  two  last  preceding  sections,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be 
punished  by  fine  or  imprisonment,  or  both;  and  he  shall  also 
be  removed  from  office  in  the  several  courts  in  which  he  is 
licensed. 

§  74.  Nothing  contained  in  either  of  the  three  last  preceding  Three  iaat 
sections,  shall  be  construed  to  prohibit  the  receiving  in  pay-  jSuSS, 
nieiit,  by  any  attorney,  counsellor  or  solicitor,  any  bond,  bill, 
promissory  note,  bill  of  exchange,  book-debt,  or  other  thing 
in  action,  for  any  estate,  real  or  personal,  or«fbr  services 
actually  rendered,  or  for  a  debt  antecedently  contracted;  or 
from  buying  or  receiving  any  bill  of  exchange,  draft,  or  other 
thing  in  action,  for  the  purpose  of  remittance,  and  without 
any  intent  to  violate  either  of  the  said  three  last  sections. 

g  75.  The  defendant  in  any  suit  to  be  brought  in  any  action  Notice  of 
of  debt,  covenant  or  assumpsit,  may  give  notice  with  his  plea,  defenc* 
in  addition  to  any  other  matter  of  defence,  that  on  the  trial  of 
the  cause,  he  will  insist  and  prove,  that  the  demand  on  which 
such  action  is  founded,  has  been  bought  and  sold,  or  received, 
for  prosecution,  contrary  to  law,  without  setting  forth  any 
other  particulars. 

Laws  of  1818,  278,  §2;  5  B.,  109. 

S  76.  On  the  trial  of  the  cause  in  which  such  notice  shall  piaiatn; 
have  been  giveti,  if  the  defendant  shall  require  it,  the  plaintiff,  i?w£u 
and  his  attorney  and  counsel,  and  any  other  person  who  may 
be  interested  in  the  recovery  in  such  cause,  shall  be  examined 
on  oath  touching  the  matters  set  forth  in  such  notice. 

g  77.  The  defendant  who  shall  have  given  such  notice,  may  order  for 
apply  either  to  a  judge  of  the  court  in  which  such  cause  shall  Si!*™*" 
be  pending,  or  to  some  officer  authorised  to  exercise  the  trU1- 
powers  of  a  justice  of  the  supreme  court  at  chambers,  for  an 
order  that  the  plaintiff  attend  on  the  trial  of  the.  said  cause  to 
be  examined  as  aforesaid. 

§  78.  Such  order  shall  be  granted  upon  an  affidavit  of  the  AmdaYitft* 
defendant,  stating  that  he  believes  he  has  a  defence  under  the  oMer* 
provisions  of  this  article;  that  he  believes  he  cap  establish     pan 
such  defence  by  the  testimony  of  the  plaintiff,  and  that  such 
plaintiff  resides  within  this  state. 

5E,  610. 
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§  79.  Such  order  shall  be  served  on  the  plaintiff  or  his 
attorney,  at  the  time  of  serving  a  plea,  tendering  an  issue  in 
the  cause;  and  it  shall  be  the  duty  of  the  plaintiff  to  attend 
the  trial  pursuant  to  such  order,  to  be  examined  as  above 
provided.  For  such  attendance  the  plaintiff  shall  be  entitled 
to  the  like  fees  as  are  allowed  to  a  witness. 

§  80.  In  case  such  plaintiff  shall  not  attend  such  trial,  he 
shall,  on  proof  of  the  due  service  of  the  order,  be  non-suited 
in  such  action,  unless  such  failure  to  attend  shall  be  accounted 
for  to  the  satisfaction  of  the  court,  in  which  case  the  court 
may  postpone  the  trial  until  its  next  sitting,  on  payment  by 
the  plaintiff  of  the  costs  of  the  defendant  in  preparing  for 
trial,  and  on  such  plaintiff's  entering  into  a  stipulation  to  try 
the  said  cause  at  the  next  sitting  of  such  court,  and  then  to 
attend  such  trial.  And  if  such  plaintiff  shall  not  then  attend, 
he  shall  be  non-suited  in'such  action. 

9  B..  301. 

§  81.  If  any  such  plaintiff  so  required  to  be  examined,  or 
if  any  other  person  being  interested  in  the  recovery  of  the 
suit,  shall  refuse  to  answer,  on  oath,  such  questions  as  shall 
be  pertinent  to  show  a  violation  of  the  provisions  ojf  this 
Article;  or  if,  on  such  examination,  it  shall  appear  that  the 
cause  of  action,  on  which  such  suit  is  founded,  has  been 
bought  or  procured,  contrary  to  the  true  intent  of  the  pro- 
visions of  this  Article,  the  plaintiff  in  such  action  shall  be 
non-suited. 

§  82.  No  evidence  derived  from  the  examination  of  any 
such  attorney,  solicitor  or  counsellor,  shall  be  admitted  in 
proof,  on  any  criminal  prosecution  against  him,  for  violating 
any  of  the  provisions  of  this  Article* 

§  83.  It  shall  be  the  duty  of  the  sheriff  of  each  county  in 
this  state,  within  a  reasonable  time  before  the  sitting  of  any 
circuit  court,  sittings,  court  of  oyer  and  terminer,  court  of 
common  pleas  or  court  of  general  sessions,  to  summon  per- 
sonally so  many  marshals  or  constables  of  his  county,  as  he 
may  have  been  directed  to  summon,  by  the  court  or  the 
presiding  judge  thereof,  to  appear  and  attend  upon  the  said 
court  during  its  sitting. 

I*wa  of  1819,  31,  §  i. 

§  84.  If  no  direction  shall  have  been  given  by  such  court 
or  its  presiding  judge,  the  sheriff  shall,  in  like  manner,  sum- 
mon so  many  marshals  or  constables,  as  he  may  deem  necessary 
for  the  purposes  above  mentioned. 

S  85.  Every  marshal  or  constable  so  summoned  shall  attend 
the  sitting  of  such  court,  upon  pain  of  being  fined  for  every 
day's  neglect  a  sum  not  exceeding  five  dollars. 

S  86.  All  officers  of  the  several  courts  of  ^ecord,  shall  be 

offlSw^&cf  liable  to  arrest,  on  any  process  against  the  body,  and  may 

to  arrest.     ^  j^ia  fa  ^^  jn  ^e  same  manner  as  othet  persons,  except 

during  the  actual  sitting  of  any  court  of  which  they  are 
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officers ;  and  when  sued  with  any  other  person,  such  officers  ***•  4 
shall  be  liable  to  arrest,  and  may  be  held  to  bail  as  other  per- 
sons, during  the  sitting  of  the  court  of  which  they  are  officers ; 
but  no  attorney  or  counsellor  or  solicitor,  shall  be  exempt  from . 
arrest  during  the  sitting  of  the  court  of  which  he  is  an  officer, 
unless  he  shall  be  employed  in  some  cause  pending  and  then 
to  be  heard  in  such  court. 

IR.L.,418,  §12;  4  H.,  61;  6W.,90;  4W.,  204;  18  J.  B.,  52;  13  J. 
K,  464. 

See  Laws  of  1855,  ch.  530 ;  Code,  §  142.    Post,  vol.  4,  p.  541 ;  vol  5, 
p.  41. 

ARTICLE  FOURTH. 

MISCELLANEOUS  PBOYISIONS  CONCERNING  COUBTS  OF*  BECOKD. 

Sec.  87.  Cases  in  which  governor  may  change  places  of  holding  courts. 

88.  How  directed;  to  be  recorded  and  published. 

89.  Places  of  holding  courts  in  New- York,  how  changed. 

90.  Proclamation  to  be  published. 

9L  Process  to  be  returned,  Ac.,  at  place  so  appointed. 
91  Such  courts  how  adjourned  for  want  of  quorum. 

93.  When  courts  may  be  held  at  other  place  than  court-house. 

94.  Such  place  to  be  deemed  court-bouse,  Ac. 

95.  Spirituous  liquors  not  to  be  sold  in  court-house. 
*     96.  Penalty  for  violating  last  section. 

§  87.  The  governor  may,  at  any  time  during  the  vacation  Places « 
of  any  court  of  record,  other  than  such  as  shall  have  been  JSiJuIfhow 
appointed  to  be  held  in  the  city  of  New-York,  if  he  shall  chaa«ed- 
deem  it  requisite,  by  reason  of  war,  pestilence  or  other  public 
calamity,  or  the  danger  thereof,  that  the  next  ensuing  term 
or  session  of  any  such  court,  shall  be  held  at  a  different  place 
from  that  where  such  term  or  session  is  required  to  be  held 
by  law,  appoint  such  different  place  for  the  holding  of  such 
court  or  session,  aw  ne  shall  deem  expedient;  and  at  any  time 
thereafter  he  may  revoke  such  appointment,  and  appoint  a 
place  anew,  or  leave  such  term  or  session  to  be  held  at  the 
place  where  it  would  have  been  held  by  law, 

1  R.  L,  821,  §  16. 

§  88.  Every  such  appointment  or  revocation,  shall  be  by  how  direct- 
writing  under  the  hand  of  the  governor;  and  shall  be  recorded  •*•  ** 
in  the  office  of  the  secretary  of  this  state.    It  shall  also  be 
published  in  such  and  so  many  newspapers  as  the  governor 
shall  direct;  and  the  expense  of  such  publication  shall  be 
paid  out  of  the  treasury.  * 

S  89.  The  mayor  of  the  city  of  New-York,  or  in  his  absence,  ifctn  »«*• 
the  recorder  thereof,  may,  by  proclamation  under  his  hand 
and  seal,  direct  that  the  term  of  any  court  appointed  to  be 
held  in  the  city-hall  of  that  city,  shall  be  held  in  any  place  or 
places  within  the  city  and  county  of  New-York,  other  than  the 
city-hall,  whenever  war,  pestilence,  or  other  public  calamity, 
or  the  destruction  or  iiyury  of  the  city-hall,  shall  render  it 
necessary  that  some  other  place  should  be  selected. 

2  B.  I*,  604,  g  12. 
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S  90.  Every  such  proclamation  shall  be  puolished  in  two  or 
more  daily  papers  printed  in  the  city  of  New-York. 

§  91.  Whenever  such  term  or  session  shall  be  held  at  any 
place  so  appointed  by  the  governor,  or  by  the  mayor  or 
recorder  of  the  city  of  New-York,  all  process  shall  be  returned, 
and  all  persons  shall  be  held  to  appear  at  such  place,  as  if 
such  term  or  session  was  held  at  the  place  where  by  law  the 
same  yraa  to  have  been  held* 

2  R.  Lu,  504,  §  12. 

Atioora-        S  92.  In  case  any  court  shall  not  be  formed  at  the  place  so 

appointed,  by  five  o'clock  in  the  afternoon  of  the  first  day  of 

the  term  or  session,  the  same  may  be  adjourned  to  the  next 

day,  by  the  same  officer,  and  in  like  manner  and  with  the 

same  effect,  as  provided  by  law,  in  case  the  place  of  holding 

.    such  court  had  not  been  altered. 

Fiage^         §  93.  Whenever  the  court-house,  or  place  of  holding  courts, 

SSSu*      in  any  county  of  this  state,  shall  be  destroyed  by  fire  or  other 

"ora  dS1*"  means,  or  shall,  from  any  cause,  be  unsafe,  inconvenient,  or 

8troyed,*a  unflt  for  u^  holding  of  any  court,  the  judges  of  the  county 

courts  of  such  county  may  appoint  some  other  convenient 

building  in  the  vicinity  of  that,  where  the  court  is  required  to 

be  held  by  law,  as  a  temporary  place  for  holding  such  court.. 

2  R.  L.,  146,  %  5. 

ifc  §  94.  The  place  so  appointed  shall  be  deemed  the  court- 

house of  the  county  for  the  time  being ;  and  all  business  which 
shall  be  transacted  at  such  place,  shall  be  as  valid  as  if  the 
same  were  done  at  the  usual  and  customary  place, 
sale  of  S  95.  No  spirituous  liquor  shall,  on  any  pretence  whatever, 

JSS*1"  be  sold  within  any  building  established  as  a  court-house  for 
boute'  the  holding  of  courts  of  record,  while  any  such  court,  or  any 
circuit  court,  shall  be  sitting  therein;  except  in  such  part 
of  such  building  not  appropriated  to  the  use  of  courts,  or  of 
juries  attending  them,  in  which  such  sale  shall  have  been 
authorised  by  a  resolution  of  the  board  of  supervisors  of  the 
county. 
taaitj.  §  96.  Every  person  violating  the  provisions  of  the  last 
section,  shall  be  deemed  guilty  of  a  misdemeanor. 

See  Laws  of  1849,  ch.  470,  §  40.     Post,  vol  4,  p.  582. 
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CHAP.  TV. 

Of  Actions,  and  the  Times  of  commencing  them. 

[By  Beet.  73  of  the  Code  of  Procedure,  this  Chapter  wu  repealed  and  the  following  provisions 
substituted  in  their  stead.]     Post,  voL5,p.2s. 

TITLE  n.* 

TIMB  OF  COMMENCING  CIVIL  ACTIONS. 

Chapter  L — Actions  generally. 

II. — For  the  recovery  of  real  property. 
IIL  —  Other  than  for  the  recovery  of  real  property. 
IV.  —  General  provisions. 

CHAPTER  I.* 

TIME   OF  COMMENCING  ACTIONS  IN  GENERAL. 

&PC.  73.  Repeal  of  existing  limitations. 
74.  Time  for  commencing  actions,  Ac. 

-  S  73.  The  provisions  contained  in  the  chapter  of  the  Revised  H*P£j4°r 
Statutes,  entitled  "Of  actions  and  the  times  of  commencing  statutes, 
them,"  are  repealed ;  and  the  provisions  of  this  Title  are  sub- 
stituted in  their  stead.  This  Title  shall  not  extend  to  actions 
already  commenced,  or  to  cases  where  the  right  of  action 
has  already  accrued ;  hut  the  statutes  now  in  force  shall  be 
applicable  to  such  cases,  according  to  the  subject  of  the  action, 
and  without  regard  to  the  form. 

§  74.  Civil  actiods   can  only  be  commenced  within  the  Limitation 
periods  prescribed  in  this  Title,  after  the  cause  of  action  shall  to 
nara  accrued,  except  where,  in  special  cases,  a  different  limita- 
tion is  prescribed  by  statute,  and  in  the  cases  mentioned  in 
section  seventy-three. 

But  the  objection  that  the  action  was  not  commenced  within 
the  time  limited,  can  only  be  taken  by  answer. 

CHAPTER  II. 

TIME  OF  COMMENCING  ACTIONS  FOB  THE  BECOVEBT  OF  BEAL  PBOPEBTY. 

Skj.  75.  When  the  people  will  not  sue. 

76.  When  action  cannot  be  brought  by  grantee  from  the  state. 

77.  When  actions  by  the  people  or  their  grantees  to>be  brought  within  twenty  yean. 

78.  Seisin  within  twenty  years,  when  necessary. 

79.  Seisin  within  twenty  years,  when  necessary  in  action  or  defence  founded  on 

title,  Ac. 

80.  Action  after  entry,  or  right  of  entry. 

81.  Possession,  when  presumed.    Occupation,  when  deemed  under  legal  title. 
8ft.  Occupation  under  written  instrument,  Ac. 

83.  Adverse  possession  under  written  instrument,  Ac. 

84.  Premises  actually  occupied,  held  adversely. 

85.  Adverse  possession  under  claim  of  title  not  written. 

86.  Relation  of  landlord  and  tenant,  as  affecting  adverse  possession. 

•  The  confusion  here  observed  in  "  Chapters"  and  "  Titles"  is  not  the  fault  of  the  editor.  The 
Reviser's  plans  made  the  "  Chapters"  the  genus,  and  "  Titles"  the  species.  The  codlfiers  reversed 
that  order,  and  when  the  Code  of  Practice  became  engrafted  on  the  Statutes,  this  confusion  could 
not  be  avoided,  though  it  could  be  deplored. 
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vms  x    Sec  87.  Descent  cart.    Effect  of. 
88.  Persons  index  disability. 

whenthe^      §  75 B\  The  people  of  this  state  will  not  sue  any  person  for 
SSt  sue.      or  in  respect  to  any  real  property,  or  the  issues  or  profits 

thereof,  by  reason  of  the  right  or  title  of  the  people  to  the 

same,  unless, 
i.  Such  right  or  title  shall  have  accrued  within  forty  years 

before  any  action  or  other  proceeding  for  the  same  shall  be 

commenced;  or  unless, 
2.  The  people,  or  those  from  whom  they  claim,  shall  have 

received  the  rents  and  profits  of  such1  real  property,  or  of 

some  part  thereof,  within  the  space  of  forty  years. 

9  N.  Y.,  203,  428;  23  B.f  473;  19  B.,  488;  16  B.,  219;  8  B.,  199;  3  R, 
311;  1  Pal,  48;  21  N.  Y.,  64. 

8St3£of  $  76.  -^°  ac^on  sball  be  brought  for,  or  in  respect  to,  real 
property,  by  any  person  claiming  by  virtue  of  letters  patent, 
or  grants  from  the  people  of  this  state,  unless  the  same  might 
have  been  commenced  by  the  people,  as  herein  specified,  in 
case  such  patent  or  grant  had  not  been  issued  or  made. 
§5eniftw  §  77.  When  letters  patent  or  grants  of  real  property  shall 
Sew  have  been  issued  or  made  by  the  people  of  this  state,  and  the 
same  shall  be  declared  void  by  the  determination  of  a  com- 
petent court,  rendered  upon  an  allegation  of  a  fraudulent 
suggestion,  or  concealment,  or  forfeiture,  or  mistake,  or  igno- 
rance of  a  material  fact,  or  wrongful  detaining,  or  defective 
title,  in  such  case  an  action  for  the  recovery  of  the  premises 
so  conveyed  may  be  brought  either  by  *the  people  of  this 
state,  or  by  any  subsequent  patentee  or  grantee  of  the  same 
premises,  his  heirs  or  assigns,  within  twenty  years  after  such 
determination  was  made,  but  not  after  that  period. 

§  78.  No  action  for  the  recovery  of  real  property,  or  for  the 
recovery  of  the  possession  thereof,  shall  be  maintained,  unless 
it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seized  or  possessed  of  the  premises  in  question  within 
twenty  years  before  the  commencement  of  such  action. 

22  N.  Y.,  172;  32  B.,  266;  9  B.f  293. 

**•  §  79.  No  cause  of  action  or  defence  to  an  action  founded 

upon  the  title  to  real  property,  or  to  rents  or  services  out  of 

the  same,  shall  be  effectual,  unless  it  appear  that  the  person 

prosecuting  the  action  or  making  the  defence,  or  under  whose 

title  the  action  is  prosecuted  or  the  defence  is  made,  or  the 

ancestor,  predecessor,  or  grantor  of  such  person,  was  seized  or 

possessed  of  the  premises  in  question,  within  twenty  years 

before  the  committing  of  the  act  in  respect  to  which  such 

action  is  prosecuted  or  defence  made. 

[*M]         §  80.  No  entry  upon  real  estate  shall  be  deemed  sufficient 

£d7w2en  or  valid  as  a  claim,  unless  an  action  be  commenced  thereupon 

**"*•        within  one  yeair  after  the  making  of  such  entry  and  within 

twenty  years  from  the  time  when  the  right  to  make  such  entry, 

descended  or  accrued. 

4&ClL,75fi. 
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§  81.  In  every  action  for  the  recovery  of  real  estate,  or  the  ow^fo? 
possession  thereof,  the  person  establishing  a  legal  title  to  the  jjjjj^ 
premises,  shall  be  presumed  to  have  been  possessed  thereof,  posted. 
within  the  time  required  by  law;  and  the  occupation  of  such 
premises  by  any  other  person,  shall  be  deemed  to  have  been 
under,  and  in  subordination  to,  the  legal  title,  unless  it  appear 
that  such  premises  have  been  held  and  possessed  adversely  to 
such  legal  title,  for  twenty  years  before  the  commenownent  of 
such  action. 

22  N.  T.,  172 ;  12  N.  TM  391 ;  18  J.  B.,  40. 

5  82.  Whenever  it  shall  appear  that  the  occupant,  or  those     c»4) 
nnder  whom  he  claims,  entered  into  the  possession  of  pre-  $2%^ 
mises  under  claim  of  title,  exclusive  of  any  other  right,  J^f^1*" 
founding  such  claim  upon  a  written  instrument,  as  being  a 
conveyance  of  the  premises  in  question,  or  upon  the  decree 
or  judgment  of  a  competent  court;  and  that  there  has  been  a 
continued  occupation  and  possession  of  the  premises  included 
in  such  instrument,  decree  or  judgment,  or  of  some  part  of 
such  premises,  under  such  claim,  for  twenty  years,  the  pre- 
mises so  included,  shall  be  deemed  to  have  been  held  adversely ; 
except  that  where  the  premises  so  included,  consist  of  a  tract 
divided  into  lots,  the  possession  of  one  lot  shall  not  be  deemed 
a  possession  of  any  other  lot  of  the  same  tract. 

3  B.,  367;  24  W.,  687;  23  W.,  316;  8  Cow.,  589 ;  5  Cow.,  74,  123,  200, 
350;  U.K.,  158;  28  N.  T.,  43. 

5  83.  For  the  purpose  of  constituting  an  adverse  possession,  ikwjtt^ 
by  any  person  claiming  a  title  founded  upon  some  written  Jtitute  2"" 
instrument,  or  a  judgment  or  decree,  land  shall  be  deemed  to 
have  been  possessed  and  occupied  in  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved: 

2.  Where  it  has  been  protected  by  a  substantial  enclosure: 

3.  Where,  although  not  enclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  fencing  timber,  for  the  purposes  of  hus- 
bandry, or  the  ordinary  use  of  the  occupant: 

4.  Where  a  known  farm  or  single  lot  has  been  partly  im- 
proved, the  portion  of  such  fann  or  lot  that  may  have  been 
left  not  cleared,  or  not  enclosed,  according  to  the  usual  course 
and  custom  of  the  adjoining  country,  shall  be  deemed  to 
have  been  occupied  for  the  same  length  of  time,  as  the  part 
improved  and  cultivated. 

9  N.  T.t  329;  26  B.,  402;  10  B.,  256;  6  Cow.,  680;  5  Cow.,  216;  1  Cow., 
276,  607;  1  Cai.,  400;  22  How.  P.  R.,  215;  28  N.  T.,  43.| 

S  84.  Where  it  shall  appear  that  there  has  been  an  actual  J&iSo?  ^ 
continued  occupation  of  premises,  under  a  claim  of  title,  title. 
exclusive  of  any  other  right,  but  not  founded  upon  a  written 
instrument,  or  a  judgment  or  decree,  the  premises  so  actually 
occupied,  and  no  other,  shall  be  deemed  to  be  held  adversely. 

2  Cai.,  197. 


S  85.  For  the  purpose  of  constituting  an  adverse  possession,  £*«  *?SSn. 
by  a  person  claiming  title  not  founded  upon  a  written  instru-  »tUllte- 
IL— 39 
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WTLi  %    ment,  or  a  judgment  or  decree,  land  shall  be  deemed  to  have 
been  possessed  and  occupied,  in  the  following  cases  only: 

1.  Where  it  has  been  protected  by  a  substantial  enclosure. 

2.  Where  it  has  been  usually  ciiltivated  or  improved, 
possession      §  86.  Whenever  the  relation  of  landlord  and  tenant,  shall 
by  tenant.    jmye  gjjgj^  between  any  persons,  the  possession  of  the  tenant 

shall  be  deemed  the  possession  of  the  landlord,  until  the  expi- 
ration of  twenty  years  from  the  termination  of  the  tenancy; 
or  where  there  has  been  no  written  lease,  until  the  expiration 
of  twenty  years  from  the  time  of  the  last  payment  of  rent; 
notwithstanding  that  such  tenant  may  have  acquired  another 
law]     title,  or  may  have  claimed  to  hold  adversely  to  his  landlord. 
But  such  presumptions  shall  not  be  made  after  the  periods 
herein  limited. 
Descent         §  87.  The  right  of  a  person,  to  the  possession  of  any  real 
property,  shall  not  be  impaired  or  affected,  by  a  descent  being 
cast  in  consequence  of  the  death  of  a  person  in  possession  of 
such  property. 
fofoiSSn*      S  88-  ^  a  person  entitled  to  commence  any  action  for  the 
disabilities,  recovery  of  real  property,  or  to  make  an  entry  or  defence 
founded  on  the  title  to  real  property,  or  to  rents  or  services 
out  of  the  same,  be  at  the  time  such  title  shall  first  descend 
or  accrue,  either — 
i.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence  for  a  term  less  than  for  life ; 

limitation.  4.  A  married  woman ;  the  time  during  which  such  disability 
shall  continue  shall  not  be  deemed  any  portion  of  the  time  in 
this  chapter  limited  for  the  commencement  of  such  action,  or 
the  making  of  such  entry  or  defence;  but  such  action  may  be 
commenced,  or  entry  or  defence  made,  after  the  period  of 
twenty  years,  and  within  ten  years  after  the  disability  shall 
cease,  or  after  the  death  of  the  person  entitled  who  shall  die 
under  such  disability;  but  such  action  shall  not  be  com- 
menced, or  entry  or  defence  made,  after  that  period. 

2  B.  Ch.,  323;  11  How.  P.  R.,  193. 

CHAPTER  III. 

TIME    OF    COMMENCING    ACTIONS    OTHER   THAN    FOR   THE    RECOVERY   OF 

REAL  PROPERTY. 

Sec.  89.  Limitation  prescribed. 

90.  Twenty  yeara. 

91.  Six  years. 

92.  Three  years. 

93.  Two  yeara. 

94.  One  year. 

95.  Action  upon  a  current  account 

96.  Action  for  penalties. 

97.  Action  for  other  relief. 

98.  Action  by  the  people. 
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$89.  The  periods  prescribed  in  section  74  for  the  com-  P^Si 
mencement  of  actions  other  than  for  the  recovery  of  real  ^Jjgs 
property  shall  be  as  follows:  prc-cr 

1G  N.  Y.,  507 ;  14  N.  Y.,  16;  6  N.  Y.,  62;  2  N.  Y.,  625;  4  B.,  443;  3 
D.,  12;  5  H.f  508;  10  W.,  365 ;  14  J.  R.,  479;  6  J.  G.  Rn  194,  360. 

S  90.  Within  twenty  years: 

i.  An  action  upon  a  judgment  or  decree  of  any  court  of  Twenty 
the  United  States,  or  of  any  state  or  territory  within  the  ,cwr8' 
United  States: 

2.  An  action  upon  a  sealed  instrument. 

S  91.  Within  six  years :  six  yean. 

i.  An  action  upon  a  contract,  obligation,  or  liability,  express 
or  implied,  excepting  those  mentioned  in  section  90 : 

2.  An  action  upon  a  liability  created  by  statute,  other  than 
a  penalty  or  forfeiture: 

3.  An  action  for  trespass  upon  wal  property : 

4.  An  action  for  taking,  detaining,  or  injuring  any  goods 
or  chattels,  including  actions  for  the  specific  recovery  of  pei> 
sonal  property: 

5.  An  action  for  criminal  conversation,  or  for  any  other 
injury  to  the  person  or  rights  of  another,  not  arising  on  con- 
tract, and  not  hereinafter  enumerated: 

6.  An  action  for  relief  on  the  ground  of  fraud,  in  cases 
which  heretofore  were  solely  cognizable  by  the  court  of 
chancery,  the  cause  of  action  in  such  case  not  to  be  deemed 
to  have  accrued  until  the  discovery,  by  the  aggrieved  party 
of  the  facts  constituting  the  fraud. 

20  N.  T.,  610;  11  N.  Y.,  187  ;  6  N.  Y.,  109;  26  B.,  126;  13  B.,  633;  11 
B.,  557;  8B.,  172;  6B,  440;  5  B.,  395;  6  J.  0.  B.,  278;  2  J.  0. 
R,  151;  3  J.  R,  205;  8  Ab.,  345;  22  How.  P.  R,  54;  34  N.  Y.,  183. 

5  92.  Within  three  years: 

i.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a  Three 
liability  incurred  by  the  doing  of  an  act  in  his  official  capacity,  Jean% 
and  in  virtue  of  his  office,  or  by  the  omission  of  an  official 
duty,  including  the  non-payment  of  money  collected  upon  an 
execution.    But  this  section  shall  not  apply  to  an  action  for 
an  escape: 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  the  party  aggrieved,  or  to  such 
party  and  the  people  of  this  state,  except  where  the  statute 
imposing  it  prescribes  a  different  limitation. 

31  B.,  444;  6  B.,  468;  1 II.,  672;  19  W.,  283 ;  13  W.f  37. 

8  93.  Within  two  years: 

i.  An  action  for  libel,  slander,  assault,  battery,  or  false  Twoyeaw. 
imprisonment: 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 
the  people  of  this  state. 

S  94.  Within  one  year:  one  year. 

i.  An  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process. 
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TITO  1 
Xatoal 
accounts. 


Fort 
penalty  • 


ftt  jeSTS* 


Actions  for 
the  people. 


$  95.  In  an  action  brought  to  recover  a  balance  due  upon  a 
mutual,  open,  and  current  account,  where  there  have  been 
reciprocal  demands  between  the  parties,  the  cause  of  action 
shall  be  deemed  to  have  accrued  from  the  time  of  the  last 
item  proved  in  the  account  on  either  side. 

6  J.  0.  R.,  623. 

§  96.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture 
given  in  whole  or  in  part  to  any  person  who  will  prosecute 
for  the  same,  must  be  commenced  within  one  year  after  the 
commission  of  the  offence;  and  if  the  action  be  not  com- 
menced within  the  year  by  a  private  party,  it  may  be 
commenced  within  two  years  thereafter  in  behalf  of  the 
people  of  this  state,  by  the  attorney-general,  or  the  district- 
attorney  of  the  county  where  the  offence  was  committed. 

10  How.  P.  R.,  616 ;  1  N.  T.,  75;  2  Ed,  307. 

S  97.  An  action  for  relief  not  hereinbefore  provided  for, 
must  be  commenced  within  ten  years  after  the  cause  of  action 
shall  have  accrued. 

21  N.  T.,  205 ;  8  N.  Y.,  371 ;  30  BM  178 ;  26  B.,  361 ;  23  B.,  270 ;  3  Bn 
11;  3  B.  Ch.,  203;  2  B.  Ch.,  32;  2  D.,  577;  2  a  Ch.,  669;  3  S.  S.  C-, 
483;  7  J.  C.  R.,  89;  8  Ab.,  350;  25  tf.  Y.,  196. 

See  also  16  N.  Y.t  508. 

§  98.  The  limitations  prescribed  in  this  chapter  shall  apply 
to  actions  brought  in  the  name  of  the  people  of  this  state,  or 
for  their  benefit,  in  the  same  manner  as  to  actions  by  private 
parties. 

6  N.  Y,  62;  10  W.f  365;  18  J  R,  228. 
CHAPTER  IT. 

GENERAL  PROVISIONS  AS  TO  THE  TIME  OF  COMMENCING  ACTIONS. 

Sao.  99.  When  action  deemed  commenced. 

100.  Exception,  defendant  out  of  state. 

101.  Exception  as  to  person  under  disabilities. 

102.  Death  of  person  entitled  before  limitation  expires. 

103.  Suits  by  aliens. 

104.  Where  judgment  reversed. 

105.  Stay  of  action  by  injunction,  Ac. 

106.  Disability  must  exist  when  right  accrued. 

107.  Two  or  more  disabilities. 

108.  This  title  when  not  to  apply. 

109.  The  like. 

110.  New  promise  must  be  in  writing. 

5  99.  An  action  is  commenced  as  to  each  defendant  when 
the  summons  is  served  on  him,  or  on  a  co-defendant  who  is  a 
joint  contractor  or  otherwise  united  in  interest  with  him. 

An  attempt  to  commence  an  action  is  deemed  equivalent  to 
the  commencement  thereof,  within  the  meaning  of  this  title, 
when  the  summons  is  delivered,  with  the  intent  that  it  shall 
be  actually  served,  to  the  sheriff  or  other  officer  of  the  county 
in  which  the  defendants,  or  one  of  them,  usually  or  last 
resided;  as,  if  a  corporation  he  defendant,  to  the  sheriff  or 
other  officer  of  the  county  in  which  such  corporation  was 
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established  by  law,  or  where  its  general  business  was  trans-    *m*  * 
acted,  or  where  it  kept  an  office  for  the  transaction  of 
business.    But  such  an  attempt  must  be  followed  by  the  first 
publication  of  the  summons,  or  the  service  thereof,  within 
sixty  days. 

6  H.,  11 5  2R,  118;  14  W.,  649. 

S  100.  If,  when  the  cause  of  action  shall  accrue  against  ££5™*  oni 
any  person,  he  shall  be  out  of  the  State,  such  action  may  be  of  the  state, 
commenced  within  the  terms  herein  respectively  limited,  after 
the  return  of  such  person  into  this  state;  and  if,  after  such 
cause  of  action  shall  have  accrued,  such  person  shall  depart 
from  and  reside  out  of  this  state,  the  time  of  his  absence  shall 
not  be  deemed  or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  such  action. 

22  N.T.,  477;  20  N.Y.,  510;  18  N.  T.,  568;  6  N.  Y.,  62,  134;  26  B., 
215;  21  B.,  594;  2  B.,  313;  2  B.  Ch.,  488;  5  D.,  534;  4  D.,  579;  1 
I).,  156,  443,  447;  2  S.  S.  C,  528;  10  How.  P.  R.,  516.     . 

§  101.  If  a  person  entitled  to  bring  an  action  mentioned  in  Exception 
the  last  chapter,  except  for  a  penalty  or  forfeiture,  or  against  SU£d££ 
a  sheriff  or  other  officer,  for  an  escape,  be  at  the  time  the  bmti*- 
cause  of  action  accrued,  either, 

i.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge;  or,  in  execution  under 
the  sentence  of  a  criminal  court,  for  a  term  less  than  his 
natural  life;  or, 

4.  A  married  woman ; 

the  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action;  except  that  the  period 
within  which  the  action  must  be  brought  cannot  be  extended 
more  than  five  years  by  any  6uch  disability,  except  infancy; 
nor  can  it  be  so  extended  in  any  case  longer  than  one  year 
after  the  disability  ceases. 

6N.  Y.,  62;  2  H.,  338. 

§  102.  If  a  person  entitled  to  bring  an  action  die  before  the  JJJf^g* 
expiration  of  the  time  limited  for  the  commencement  thereof,  y  *" 
and  the  cause  of  action  survive,  an  action  may  be  commenced 
by  his  representatives,  after  the  expiration  of  that  time,  and 
within  one  year  from  his  death.  If  a  person  against  whom 
an  action  may  be  brought  die  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof,  and  the  cause  of 
action  survive,  an  action  may  be  commenced  against  his 
executors  or  administrator  after  the  expiration  of  that  time 
and  within  one  year  after  the  issuing  of  letters  testamentary 
or  of  administration. 

Gft.  Y.,  134,  62 ;  26  B„  216;  14  W.,  283 ;  13  W.,  270. 

5 103.  When  a  person  shall  be  an  alien  subject  or  citizen  acumb  hy 
of  a  country  at  war  with  the  United  States,  the  time  of  the  *lien8' 
continuance  of  the  war  shall  not  be  part  of  the  period  limited 
for  the  commencement  of  the  action.  T 
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where'  §  104»  If  a&  action  shall  be  commenced  within  the  time 

■  •  '    it        "     --    -    - 


prescribed  therefor,  and  a  judgment  therein  for  the  plaintiff 
ravened     be  reversed  on  appeal,  the  plaintiff,  or,  if  he  die  and  the  cause 
of  action  survive,  his  heirs  or  representatives,  may  commence 
a  new  action  within  one  year  after  the  reversal. 
2dbei£J"       8  !05.  When  the  commencement  of  an  action  shall  be 
junction,     stayed  by  injunction  or  statutory  prohibition,  the  time  of  the 
continuance  of  the  injunction  or  prohibition  shall  not  be  part 
of  the  time  limited  for  the  commencement  of  the  action. 
whenaiMr      §  106.  No  person  shall  avail  himself  of  a  disability,  unless 
bURymnat  jfc  cxjste(j  wheil  j^g  right  of  action  accrued. 

Serena  §  107.  When  two  or  more  disabilities  shall  co-exist  at  the 

disabilities.  time  tlie  j-gkt  of  action  accrues,  the  limitation  shall  not 

attach  until  they  all  be  removed. 
Nouoaffect      §  108.  This  title  shall  not  affect  actions  to  enforce  payment 
ttons.        of  bills,  notes,  or  other  evidences  of  debt,  issued  by  moneyed 

corporations,  or  issued  or  put  in  circulation  as  money. 

6  N.  T.,  62. 

N«r direct-      §  109.  This  title  shall  not  affect  actions  against  directors 
£i!e»,    '  or  stockholders  of  a  moneyed  corporation,  or  banking  associa- 
tions, to  recover  a  penalty  or  forfeiture  imposed,  or  to  enforce 
a  liability  created  by  law;  but  such  actions  must  be  brought 
within  six  years  after  the  discovery,  by  the  aggrieved  party, 
of  the  facts  upon  which  the  penalty  or  forfeiture  attached,  or 
the  liability  was  created. 
SSeft'be       S  HO.  No  acknowledgment  or  promise  shall  be  sufficient 
in  writing,  evidence  of  a  new  or  continuing  contract,  whereby  to  take 
the  case  out  of  the  operation  of  this  title,  unless  the  same  be 
contained  in  some  writing  signed  by  the  party  to  be  charged 
thereby;  but  this  section  shall  not  alter  the  effect  of  any 
payment  of  principal  or  interest. 

See  also  on  Limitation  and  the  kindred  subject  of  Presumption  of  Pay- 
ment; 14  N.  Y.,  302,  477;  12  N.  Y.,  156,  400;  10  N.  Y.,  170;  9 
N.Y.,47;  29  B.,  439;  18  B.,  405;  15  B.,  567;  12  B.,  586;  8  B., 
251 ;  2  B.,  290 ;  3  D.,  314 ;  12  W.,  490 ;  3  S.  S.  C.,  24 ;  34  N.  Y., 
175. ' 

»  CHAP.  V. 

Of  Suits  relating  to  Real  Property. 

Title  1.  —  Of  the  action  of  ejectment. 

Title  2. — Proceedings  to  compel  the  determination  of  claims  \o  real 

property  in  certain  cases. 
Title  3.  —  Of  the  partition  of  lands  owned  by  several  persons. 
Title  4.  —  Of  the  writ  of  nuisance. 
Title  5.  —  Of  waste.  ♦ 

Title  6. — Of  trespass  on  lands. 
Title  7.  —  General  provisions  concerning  actions  relating  to  real 

property. 
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Tttlb  8.  —  Proceedings  to  discover  the  death  of  persons,  tipon  whose    TITLE  L 
lives  any  particular  estate  may  depend. 

TITLE  I. 

OP  THE  ACTION  OF  EJECTMENT. 

Sbgl    1.  Action  retained  in  the  cases  in  which  it  is  now  allowed. 

2.  Other  cases  in  which  it  may  be  brought. 

3.  Who  to  be  plaintiffs  in  the  action. 

4.  Who  to  be  defendants. 

-  5.  How  commenced ;  real  claimants  to  be  plaintiffs. 

6.  Fictitious  parties,  demises,  Ac.,  abolished. 

7.  Contents  of  declaration. 

8.  Premises  claimed  how  to  be  described. 

9.  Undivided  shares  when  claimed  to  be  stated. 

10.  Interest  of  plaintiff  to  be  stated. 

11.  Several  counts  and  several  plaintiffs  may  be  joined. 

12.  Notice  to  be  subjoined  to  declaration. 

13.  Declaration,  how  served,  when  premises  are  occupied. 

14.  How  served  if  premises  are  not  occupied.  [303] 

15.  When  special  order  of  court  necessary  for  rule  to  plead. 

16.  Rule  to  appear  and  plead,  when  and  how  entered. 

17.  Application  that  attorney  for  plaintiff  produce  his  authority. 
IS.  Affidavit  necessary,  to  found  application. 

19.  Order  of  court  or  officer,  upon  application. 

20.  What  to  bo  evidence  of  such  authority. 

21.  When  application  to  be  dismissed. 

22  &  23.  Pleadings  by  defendant,  appearance,  Ac. 

24.  Consent  rules  abolished. 

25.  Right  to  possession  sufficient  without  actual  entry. 

26.  Lease,  entry  and  ouster  not  to  be  proved  or  confessed. 

27.  Ouster  to  be  proved  in  actions  by  joint  tenants. 

28.  Verdict  against  all  having  joint  possession. 

29.  Proceedings  when  parcels  are  separately  occupied. 

30.  Verdict  how  to  be  rendered  in  certain  cases. 

31.  Proceedings  when  plaintiffs'  title  expires  before  trial. 

32.  Not  to  be  abated  by  death  of  parties. 

33.  Form  of  judgment  upon  verdict  and  by  default. 

34.  Form  of  writ  of  possession. 

35.  Costs  how  collected  against  plaintiff. 

36  A  37.  Judgments  on  verdicts  to  be  conclusive  j  but  two  new  trials  may  be 
granted. 

38.  Effect  of  judgment  by  default ;  new  trial  thereon. 

39.  Exceptions  of  persons  under  disabilities. 

40.  Exception  in  case  of  death  of  such  persons. 

41.  Possession  how  affectedby  recovery  on  new  trial. 

42.  Rights  of  defendant  on  now  trial. 

43.  Plaintiff  recovering,  to  recover  damages. 

44.  Mode  of  recovering  such  damages. 

45.  Form  thereof,  service  and  proceedings. 

46.  Plea  and  defence  of  defendant 

47.  Trial  of  issues  and  assessment  of  damages. 

48.  Facts  to  be  established  by  plaintiff. 

49.  Set-off  allowed  of  improvements,  Ac. 

50.  Plaintiff  not  to  recover  for  more  than  six  years'  use. 

51.  Modo  of  assessing  damages  on  default 

52.  Proceedings  to  ascertain  them. 

53.  Judgment  on  verdict  or  inquisition. 
1 
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T&L*  *•     Seo.  54.  Proceedings  to  recover  mesne  profits,  on  doath  of  plaintiff. 

55.  On  recovery  of  dower,  proceedings  to  ascertain  it 

56.  Costs  of  admeasurement,  how  paid. 

57.  Mortgagees  not  to  maintain  ejectment 

iqecb&ent  §  1.  The  action  of  ejectment  is  retained,  and  may  be 
brought  in  the  cases  and  the  manner  heretofore  accustomed, 
subject  to  the  provisions  herein  after  contained. 

25  B.,  57  ;  21  B.,  265;  18  B.,  494;  15  B.,  485  ;  6  B.,  116;  5  D.,  389;  15 
How.  P.  R.,  359;  7  How.  P.  R,  33;  15  W.,  602}  37  B.,  332. 

§  2.  It  may  also  be  brought, 

oth^f^U.  i-  In  the  same  cases  in  which  a  writ  of  right  may  now  be 
brought  by  law,  to  recover  lands,  tenements  or  hereditaments ; 
and  by  any  person  claiming  an  estate  therein,  in  fee  or  for 
life,  either  as  heir,  devisee  or  purchaser : 

Dower.  2.  By  any  widow  entitled  to  dower,  or  by  a  woman  so  enti- 

tled and  her  husband,  after  the  expiration  of  six  months  from 
the  time  her  right  accrued,  to  recover  her  dower,  of  any  lands, 
tenements,  or  hereditaments. 

IB.,  IN; 


retained. 


Andex- 


s,  or  hereditaments. 

7  N.  Y.,  205;  18  B.,  484;  11  B.,  576;  9  B.,  287;  4  B.,  401; 
6  H.,  637  ;  10  W.,  528 ;  9  W.,  309 ;  5  Cow.,  168. 


wiiotob*  g  3.  No  person  can  recover  in  ejectment,  unless  he  has  at 
piainuia,    the  time  of  commencing  the  action,  a  valid,  subsisting  interest 

in  the  premises  claimed,  and  a  right  to  recover  the  same,  or  to 
18041     recover  the  possession  thereof,  or  of  some  share,  interest  or 

portion  thereof,  to  be  proved  and  established  at  the  trial. 

9N.  Y.,318;  8N.Y.,291;  29  B.,  301;  11  B.,  414,  451 ;  6B.,  116;  3B., 
401,  555,  676;  2  B.,  164,  537;  5  D..  121,  477 ;  1  W.,  341 ;  7  Cow., 
637 ;  15  How.  P.  B.,  359 ;  1  B.  D.  S.,  327. 

who  to  be  S  4-  If  the  premises  for  which  the  action  is  brought,  arc 
defendant,  actually  occupied  by  any  person,  such  actual  occupant  shall 
be  named  defendant  in  the  declaration ;  if  they  are  not  so 
occupied,  the  action  must  be  brought  against  some  person 
exercising  acts  of  ownership  on  the  premises  claimed,  or 
claiming  title  thereto,  or  some  interest  therein,  at  the  com- 
mencement of  the  suit. 

9N.Y.,  251;  7N.Y.,205;  25  B.,  58;  11 B.,  576;  5  H.,  50;  21  W.,  467: 
12  W.,  559;  1  W.,  316;  11  Ab.,  100;  7  How.  P.  R.,  31. 

how  com-  S  5.  It  shall  be  commenced  by  the  service  of  a  declaration, 
menced,&c  jn  which  the  names  of  the  real  claimants  shall  be  inserted  as 

plaintiffs,  and  all  the  provisions  of  law  concerning  lessors  of 

a  plaintiff,  shall  apply  to  such  plaintiffs. 
Ficutioiui       §  6.  The  use  of  fictitious  names  of  plaintiffs  or  defendants, 
SSSiSf.     and  of  the  names  of  any  other  than  the  real  claimants  and  the 
&c.  abolish-  Tes^  defen(iailts,  and  the  statement  of  any  lease  or  demise  to 

the  plaintiff,  and  of  an  ejectment  by  a  casual  or  nominal 

ejector,  are  hereby  abolished. 

8N.T,  118;  22  B.,  362. 

contents  of     §  7.  It  shall  be  sufficient  for  the  plaintiff  to  aver  in  his 

decimation,  declaration,  that  on  some  day  therein  to  be  specified,  and 

which  shall  be  after  his  title  accrued,  he  was  possessed  of  the 

premises  in  question,  describing  them  as  herein  after  provided* 
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and  being  so  possessed  thereof,  that  the  defendant  afterwards, 
on  some  day  to  be  stated,  entered  into  such  premises,  and 
that  he  unlawfully  withholds  from  the  plaintiff  the  possession 
thereof,  to  his  damage,  any  nominal  sum  the  plaintiff  shall 
think  proper  to  state. 

9  N.  T.,  246;  23  B.,  22$;  5  H.,  50;  12  W.,  Ill;  10  W.,  414;  14  How. 
P.  R,  439 ;  13  How.  P.  R.,  35 ;  12  How.  P.  R.f  402. 

§  8.  In  such  declaration,  the  premises  claimed,  shall  be  SSSSKS 
described  with  convenient  certainty,  designating  the  number  ciaLed. 
of  the  lot  or  township,  if  any,  in  which  they  shaft  be  situated; 
if  none,  stating  the  names  of  the  last  occupants  of  lands 
adjoining  the  same,  if  any ;  if  there  be  none  stating  the  natural 
boundaries,  if  any ;  and  if  none,  describing  such  premises  by 
metes  and  bounds ;  or  in  some  other  way,  so  that  from  such 
description,  possession  of  the  premises  claimed  may  be  de- 
livered. 

9N.  T1246;  2  B.,  332. 

S  9.  If  such  plaintiff  claims  any  undivided  share  or  interest  222** 
hi  any  premises,  he  shall  state  the  same  particularly  in  such 
declaration. 

2B,  157,  330;  12  W.,  111. 

S 10.  If  the  action  be  brought  for  the  recovery  of  dower,  Jjjjg^ 
the  declaration  shall  state  that  the  plaintiff  was  possessed  of 
the  one  undivided  third  part  of  the  premises,  as  her  reason- 
able dower  as  widow  of  her  husband,  naming  him.  In  every 
other  case,  the  plaintiff  shall  state  whether  he  claims  in  fee, 
or  whether  he  claims  for  his  own  life,  or  the  life  of  another,  or 
for  a  term  of  years,  specifying  such  lives  or  the  duration  of 
such  term. 

7  N.  Y.,  205 ;  15  W.,  411 ;  12  W.,  138 ;  11  W.,  594;  10  W.f  528  ;  9  W. 
309;  14  How.  P.  R,  439. 

§ 11.  In  any  case  other  than  .where  the  action  shall  be  Jjjg^ 
brought  for  the  recovery  of  dower,  the  declaration  may  con-  pEStuS? 
tain  several  counts,  and  several  parties  may  be  named  as     ia©«] 
plaintiffe,  jointly,  in  one  count,  and  separately  in  others. 

22  B.,  362 ;  7  W.,  470. 

S 12-  To  such  declaration  there  shall  be  subjoined  a  notice  J^JSmJ*1 
in  writing  by  the  plaintiff  or  his  attorney,  addressed  to  the 
defendant,  and  notifying  him  that  a  copy  of  said  declaration 
has  been  filed  in  the  office  of  the  clerk  of  the  court  in  which 
such  action  shall  -  be  brought,  and  that  said  defendant  is 
required  to  appear  and  plead  to  such  declaration  in  thirty 
days  from  the  service  of  such  declaration  and  notice,  and  that 
if  he  neglect  so  to  appear  and  plead,  a  judgment  by  default 
will  be  entered  against  him,  and  the  plaintiff  will  recover 
Possession  of  such  premises. 

Laws  of  1847,  ch.  337;  1  Cow.,  222;  10  W.,  6G8;  10  How.  P.  R.,  327; 
3  How.  P.  R.,  63;  22  B.,  362.     Poet,  vol.  4,  p  609. 

8 13.  If  the  premises  are  actually  occupied,  the  declaration  Jjjjg^ 


stall  be  served  by  delivering  a  copy  thereof,  with  the  notice 


*c 
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Tm*  h  above  prescribed,,  to  the  defendant  named  therein,  who  shall 
be  in  the  occupation  thereof,  personally,  or  by  leaving  the 
same  with  some  person  of  proper  age  at  the  dwelling-house 
of  such  defendant,  if  he  be  absent. 

1  N.  Y.,  205. 

serrice  of       g  14.  If  the  premises  claimed  are  not  actually  occupied,  the 

?52S!&c.    declaration  and  notice  shall  be  served  on  the  defendant  named 

therein,  personally,  or  if  he  cannot  be  found,  by  leaving  the 

same  with  some  person  of  proper  age,  at  the  residence  of 

such  defendant. 

12  W.,  559. 

special  g  15.  But  where  the  declaration  shall  have  been  served  in 

w2rt,when  any  other  manner  than  upon  the  defendant,  personally,  de- 
neceMarj.    fen(jant's  default  for  not  pleading  shall  not  be  entered,  without 
the  special  order  of  the  court. 

Laws  of  1847,  ch.  331 ;  poet»  vol.  4,  p.  609;  12  W.,  181;   3  W.f  430. 

when  and  g  16.  Instead  of  the  rule  to  appear  and  enter  into  the  con- 
SSeVSoie  sent  rule,  as  heretofore  accustomed,  the  plaintiff,  after  the 
to  plead,  expiration  of  thirty  days  from  the  service  of  said  declaration 
and  notice,  upon  filing  an  affidavit  of  the  service  thereof  and 
of  the  defendant's  neglect  to  appear  and  plead,  shall  be 
allowed  to  enter  the  defendant's  default,  subject  to  the  quali- 
fication in  the  preceding  section  mentioned. 

Laws  of  1847,  ch.  337. 

Anthority  g  17.  A  defendant  in  ejectment,  may,  at  any  time  before 
tiWauor-  pleading,  apply  to  the  court,  or  to  any  judge  thereof  in  vaca- 
ne*  tion,  to  compel  the  attorney  for  the  plaintiff  to  produce  to 

such  court  or  officer,  his  authority  for  commencing  the  action 

in  the  name  of  any  plaintiff  therein. 

10  W.,  568. 

Affidavit  to      S  18.  Such  application  shall  be  accompanied  by  an  affidavit 
be  made.     Qf  ^  defendant,  that  he  has  not  been  served  with  proof  in 
[3oo]     any  way,  of  the  authority  of  the  attorney  to  use  the  names 
of  the  plaintiffs  stated  in  the  declaration. 

11  How.  P.  R,  82. 

order  on        §  19*  Upon  such  application,  the  court  or  officer  shall  grant 
application.  an  or<ier  requiring  the  production  of  such  authority,  and  shall 
stay  all  proceedings  in  the  action,  until  the  same  be  produced. 
Bvwence  of     g  20.  Any  written  request  of  such  plaintiff  or  his  agent,  to 
or  7'    commence  such  action,  or  any  written  recognition  of  the 
authority  of  the  attorney  to  commence  the  same,  duly  proved 
by  the  affidavit  of  such  attorney  or  other  competent  witness, 
shall  be  sufficient  presumptive  evidence  of  such  authority. 
Application      g  21.  If  it  shall  appear,  that  previous  to  such  application 
dunSsJedT  by  any  defendant,  he  was  served  with  a  copy  of  the  affidavit 
of  the  plaintiff  *s  attorney,  showing  his  authority  to  bring  such 
action,  such  application  shall  be  dismissed,  and  such  defen- 
dant shall  be  liable  for  the  costs  of  resisting  such  application ; 
the  payment  of  which  may  be  compelled  by  attachment  as  in 
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other  cases,  which  may  be  issued  upon  proof  of  disobedience    TrrLB  L 
to  the  order  of  the  court  or  officer  directing  the  payment  of 
such  costs. 

See  Laws  of  1847  eh.  390.    Post,  vol.  4,  p.  630. 

g  22.  The  defendant  may  demur  to  the  declaration  as  in  Pleading*, 
personal  actions;  or  he  shall  plead  the  general  issue  only,  SoSS"* 
which  shall  be  that  the  defendant  is  not  guilty  of  unlawfully  Ing8- 
withholding  the  premises  claimed  by  the  plaintiff,  as  alleged 
in  the  declaration;  and  the  filing  and  service  of  such  plea  or 
demurrer,  shall  be  deemed  an  appearance  in  the  cause.    And  Jf^*11^ 
upon  such  plea,  the  defendant  may  give  the  same  matter  in  on  wp 
evidence,  and  the  same  proceedings  shall  be  had,  as  upon  the 
plea  of  not  guilty  in  the  present  action  of  ejectment,  except 
as  herein  otherwise  provided. 

16  How.  P.  R,  102. 

§  23.  Upon  such  plea,  the  defendant  may  give  in  evidence  ifc 
any  matter  which  if  pleaded  in  the  present  writ  of  right  or 
action  of  dower,  would  bar  the  action  of  the  plaintiff. 

7  N.  T.,  205. 

§  24.  The  consent  rule,  heretofore  used,  is  hereby  abolished.  SSe8abi- 
§  25.  It  shall  not  be  necessary  for  the  plaintiff  to  prove  an  Jjjjjto 
actual  entry  under  title,  nor  the  actual  receipt  of  any  profits  poMewim 
of  the  premises  demanded;  but  it  shall  be  sufficient  for  him  Sc,cent' 
to  show  a  right  to  the  possession  of  such  premises,  at  the  time 
of  the  commencement  of  the  suit,  as  heir,  devisee,  purchaser 
or  otherwise. 

9  N.  Y.,  246 ;  8  N.  Y.,  118 ;  2  N.  Y,  306 ;  20  B.,  559 ;  18  B.,  269 ;  8  B., 
244,  253;  6  B.,  116;  1  Du.#  587. 

§  26.  It  shall  not  be  necessary  on  the  trial,  for  the  defendant  JJSJlnd 
to  confess,  nor  for  the  plaintiff  to  prove,  lease,  entry  and  ou«cr,  &* 
ouster,  or  either  of  them,  except  as  provided  in  the  next  sec- 
tion; but  this  section  shall  not  be  construed  to  impair,  nor  in 
any  way  to  affect,  any  of  the  rules  of  evidence  now  in  force, 
in  regard  to  the  maintenance  and  defence  of  the  action. 

4  H.,  118. 

§  27.  If  the  action  be  brought  by  one  or  more  tenants  in  Jjgjjg^1* 
common,  or  joint  tenants,  against  their  co-tenants,  the  plain-  certain 
tiff,  in  Addition  to  all  other  evidence  which  he  may  be  bound  Ci-5^] 
to  give,  shall  be  required  to  prove  on  the  trial  of  the  cause, 
that  the  defendant  actually  ousted  such  plaintiff,  or  did  some 
other  act  amounting  to  a  total  denial  of  his  right  as  such 
co-tenant. 

4N.Y.,  63;  10  W.,  414,  540. 

§  28.  If  the  action  be  brought  against  several  defendants,  Jj?^ 
and  a  joint  possession  of  all  be  proved,  the  plaintiff  shall  be  pobwmioii. 
entitled  to  a  verdict  against  all,  whether  they  shall  have 
pleaded  separately  or  jointly. 

8  B.,  244,  526. 
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S  29.  When  tne  action  is  against  several  defendants,  if  it 
appear  on  the  trial,  that  any  of  them  occupy  distinct  parcels 
in  severalty,  or  jointly,  and  that  other  defendants  possess  other 
parcels  in  severalty,  or  jointly,  the  plaintiff  shall  elect  at  the 
trial  against  which  he  will  proceed ;  which  election  shall  be 
made  before  the  testimony  in  the  cause  shall  be  deemed  closed ; 
and  a  verdict  shall  thereupon  be  rendered  for  the  defendants 
not  so  proceeded  against. 

9  B.,  293;  21  W.,  599;  19  How.  P.  E.,  293;  43  B,.  263. 

§  30.  In  the  following  cases,  the  verdict  shall  be  rendered 
as-  follows : 

1.  If  it  be  shown  on  the  trial,  that  all  the  plaintiffs  have  a 
right  to  recover  the  possession  of  the  premises,  the  verdict  in 
that  respect  shall  be  for  the  plaintiffs  generally : 

2.  If  it  appear  that  one  or  more  of  the  plaintiffs  have  a 
right  to  the  possession  of  the  premises,  and  that  one  or  more 
have  not  such  right,  the  verdict  shall  specify  for  which  plain- 
tiff the  jury  find,  and  as  to  which  plaintiff  they  find  for  the 
defendant : 

3.  If  the  verdict  be  for  any  plaintiff,  and  there  be  several 
defendants,  the  verdict  shall  be  rendered  against  such  of  them 
as  were  in  possession  of  the  premises,  or  as  claimed  title 
thereto,  at  the  commencement  of  the  action  : 

4.  If  the  verdict  be  for  all  the  premises  claimed,  as  specified 
in  the  declaration,  it  shall  in  that  respect  be  for  such  premises 
generally : 

5.  If  the  verdict  be  for  a  part  of  the  premises  described  in 
such  declaration,  the  verdict  shall  particularly  specify  such 
part,  as  the  same  shall  have  been  proved  with  the  same 
certainty  herein  before  required  in  the  declaration,  in  the 
description  of  the  premises  claimed : 

6.  If  the  verdict  be  for  an  undivided  share  or  interest  in  the 
premises  claimed,  it  shall  specify  such  share  or  interest ;  and 
if  for  an  undivided  share  in  a  part  of  the  premises  claimed,  it 
shall  specify  such  share,  and  shall  describe  such  part  of  the 
premises  as  herein  before  required : 

7.  The  verdict  shall  also  specify  the  estate  which  shall  have 
been  established  on  the  trial,  by  the  plaintiff  in  whose  favor 
it  shall  be  rendered,  whether  such  estate  be  in  fee,  for  his  own 
life,  or  for  the  life  of  another,  stating  such  lives,  or  whether 
it  be  a  term  for  years,  and  specifying  the  duration  of  such  term. 

9  N.  Y.,  246;    22  B.,  362;    5  B.,  568;    2  B.,  164,  337,  643;    12  W.f  171; 
11  W.,  594;. 38  B.,  28. 

Eviration  §  31.  If  the  right  or  title  of  a  plaintiff  in  ejectment  expire 
after  the  commencement  of  the  suit,  but  before  trial,  the 
verdict  shall  be  returned  according  to  the  fact,  and  judgment 
shall  be  entered  that  he  recover  his  damages  by  reason  of  the 
withholding  of  the  premises  by  the  defendant,  to  be  assessed; 
and  that  as  to  the  premises  claimed,  the  defendant  go  thereof 
without  day. 

2B.,  162;  2Du.,  171. 
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g  32.  The  action  of  ejectment  shall  not  be  abated  by  the  A£^<£t 
death  of  any  plaintiff,  or  of  one  of  several  defendants,  after  jjjgg11* 
issue  and  before  verdict  or  judgment ;  but  the  same  proceed- 
ings may  be  had  as  in  other  actions,  to  substitute  the  names 
of  those  who  may  succeed  to  the  title  of  the  plaintiff  -so  dying, 
in  which  case,  the  issue  shall  be  tried  as  between  the  original 
parties;  and  in  case  of  the  death  of  a  defendant,  the  cause 
shall  proceed  against  the  other  defendants. 

1  D.,  67;    10  W.,  640;    20  How.  P.  R.,  373;    14  How.  P.  R.,  73;    10 
How.  P.  R.,  253. 

§  33.  In  cases  where  no  other  provision  is  made,  the  judg-  Form  of 
ment  in  the  action,  if  the  plaintiff  prevail,  shall  be,  that  the     gmen 
plaintiff  recover  the  possession  of  the  premises,  according  to 
the  verdict  of  the  jury,  if  there  was  such  verdict ;  or  if  the 
judgment  be  by  default,  according  to  the  description  thereof 
in  the  declaration,  with  costs  to  be  taxed. 

9  N.  T.,  246. 

5  34.  The  plaintiff  recovering  judgment,  shall  be  entitled  *%?0f 
to  a  writ  of  possession  which  shall  be  substantially,  in  the  possession, 
following  form : 

"The  People,  &c.    To  the  Sheriff,  &c. 

Whereas  A.  B.  has  lately,  in  our  supreme  court  of  judica- 
ture, [or  'in  the  court  of  common  pleas  held  in  and  for  the 
county  of  ,*  as  the  case  may  be,]  by  the  judgment  of 

the  said  court,  recovered  against  0.  I),  one  messuage,  &c. 
[describing  the  premises  recovered,  with  the  like  certainty  as 
above  provided,]  which  said  premises  have  been,  and  are  still 
unjustly  withheld  from  the  said  A.  B.  by  the  said  0.  D. 
whereof  he  is  convicted,  as  appears  to  us  of  record ;  and  for- 
asmuch as  it  is  adjudged  in  the  said  court  that  the  said  A.  B. 
have  execution  upon  his  said  judgment  against  the  said  O.  D.> 
according  to  the  force,  form  and  effect  of  his  said  recovery ; 
therefor  we  command  you,  that  without  delay,  you  deliver  to 
the  said  A.  B.  possession  of  the  said  premises  so  recovered 
with  the  appurtenances ;  and  that  you  certify  to,  &c,  at,  &c, 
on,  &c.  in  what  manner  you  shall  have  executed  this  writ. 
[If  there  be  costs  to  be  collected,  the  proper  clause  may  be 
here  inserted,  or  a  separate  execution  may  be  issued  therefor.] 

Witness,  &c." 

9  N.  Y.,  246. 

5  35.  Upon  a  judgment  against  a  plaintiff,  or  one  or  more  costs  how 
plaintiffs,  in  cases  where  they  shall  be  liable  for  costs,  execu-  £?iintiff! of 
tion  for  the  collection  of  the  same,  shall  be  issued  as  upon 
judgments  in  personal  actions ;  and  the  proceeding  by  attach-     [so»] 
ment  for  the  collection  of  such  costs,  is  hereby  abolished. 

5  36.  Every  judgment  in  the  action  of  ejectment,  rendered  H^jJt 
upon  a  verdict  of  a  jury  or  a  report  of  a  referee  upon  the  facts ;  on  ISJuct, 
or  upon  a  decision  of  a  single  judge  upon  the  facts,  shall  be 
conclusive  as  to  the  title  established  in  such  action,  upon  the 
party  against  whom  the  same  is  rendered,  and  against  all 
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TmJB  L  persons  claiming  from,  through  or  under  such  party,  by  title 
accruing  after  the  commencement  of  such  action,  subject  to 
the  exceptions  herein  after  contained. 

*  12  B.,  567;  7  B.,  TO;  4  B.,  458;  1  B.,  177;  25  W.,  433;  23  W.,  482; 

Laws  of  1862,  ch.  485;  36  B.,  447 ;  31  Hour.  P.  B.,  499. 

New  trials  §  37.  The  court  in  which  such  judgment  shall  be  rendered, 
gSSted,  at  any  time  within  three  years  thereafter,  upon  the  application 
of  the  party  against  whom  the  same  was  rendered,  his  heirs 
or  assigns,  and  upon  payment  of  all  costs  and  damages  recov- 
ered thereby,  shall  vacate  such  judgment  and  grant  a  new- 
trial  in  such  cause.  And  the  court  upon  subsequent  appli- 
cation made  within  two  years  after  the  rendering  of  the 
second  judgment  in  said  cause,  if  satisfied  that  justice  will 
be  thereby  promoted,  and  the  rights  of  the  parties  more  satis- 
factorily ascertained  and  established,  may  vacate  the  judgment 
and  grant  another  new  trial.  But  no  more  than  two  new 
trials  shall  be  granted  under  this  section. 

23  N.  Y.,  347  ;  16  N.  Y.,  619 ;  21  B.,  273;  3  H.,  476 ;  2  H.t  417  ;  1 D^ 
666;  1  Du.,  701. 

iHtoctof  $  38.  Every  judgment  in  ejectment,  rendered  by  default, 
tyfeSmit.  sh&N>  fr°ni  and  after  three  years  from  the  time  of  docketing  the 
same,  be  conclusive  upon  the  defendant,  and  upon  all  persons 
claiming  from  or  through  him  by  title  accruing  after  the 
New  wai  commencement  of  the  action.  But  within  five  years  after 
the  docketing  of  such  judgment,  on  the  application  of  the 
defendant,  his  heirs  or  assigns,  and  upon  payment  of  all  costs 
and  damages  recovered  thereby,  the  court  may  vacate  such 
judgment  and  grant  a  new  trial,  if  such  court  shall  be  satis- 
fied that  justice  will  be  promoted,  and  the  rights  of  the 
parties  more  satisfactorily  ascertained  and  established. 

23  W.,  483  ;  5  W.,  101 ;  22  How.  P.  R,  157. 

Exception       §  39.  But  if  the  defendant  in  such  action,  at  the  time  of  the 
wcfion.      docketing  of  the  judgment  by  default,  be  either, 
i.  Within  the  age  of  twenty-one  years :  or, 
2.  Insane:  or, 

a.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon 
some  conviction  of  a  criminal  offence,  for  any  term  less  than 
for  life:  or,  . 

.4.  A  married  woman : 

The  time  during  which  such  disability  shall  continue,  shall 
not  be  deemed  any  portion  of  the  said  three  years ;  but  any  such 
person  may  bring  an  action  for  the  recovery  of  such  premises 
after  that  time,  and  within  three  years  after  such  disability 
shall  be  removed,  but  not  after  that  period. 
n>.  §  40.  If  the  person  entitled  to  commence  such  action,  shall 

die  during  the  continuance  of  any  disability  specified  in  the 
preceding  section,  and  no  determination  or  judgment  be  had 
of  or  upon  the  title,  right  or  action  so  to  him  accrued,  his 
[Sioi  heirs  may  commence  such  action,  after  the  time  above  limited 
for  that  purpose,  and  within  three  years  after  his  death. 
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§  41.  If  the  plaintiff  shall  have  taken  possession  of  tjie  p^j^ 
premises,  by  virtue  of  any  recovery  in  ejectment,  snch  posses-  Jjjj™^ 
sion  shall  not  in  any  way  be  effected  by  the  vacating  of  any  new  trUL 
judgment,  as  herein  provided ;  and  if  the  defendant  recover 
in  any  new  trial  hereby  authorised,  he  shall  be  entitled  to  a 
writ  of  possession,  in  the  same  manner  as  if  he  was  plaintiff. 

9  N.  T.,  246;  7  IL,  195. 

§  42.  Upon  any  new  trial  granted  as  herein  provided,  the  J***0* 
defendant  may  show  any  matters  in  bar  of  a  recovery,  which  2S«Sfw 
he  might  show  to  entitle  him  to  the  possession  of  the  premises, 
if  he  were  plaintiff  in  the  action. 

S  43.  The  plaintiff  recovering  judgment  in  ejectment,  in  SKHJJ^ 
any  of  the  cases  in  which  such  action  may  be  maintained,  «* 
shall  also  be  entitled  to  recover  damages  against  the  defend- 
ant for  the  rents  and  profits  of  the  premises  recovered.  But 
if  such  action  be  brought  for  the  recovery  of  dower,  the 
plaintiff  shall  be  entitled  to  recover  such  damages,  only  in 
the  cases  and  to  the  extent  prescribed  in  the  first  Chapter  of 
the  Second  Part  of  the  Eevised  Statutes. 

See  Code,  §  16V.    Post,  voL  6,  p.  47. 

§  44.  Instead  of  the  action  of  trespass  for  mesne  profits  Mode  or 
heretofore  used,  the  plaintiff  seeking  to  recover  such  damages  auction. 
shall,  within  one  year  after  the  docketing  of  the  judgment, 
make  and  file  a  suggestion  of  such  claim ;  which  shall  be 
entered  with  the  proceedings  thereon,  upon  the  record  of  such 
judgment,  or  be  attached  thereto,  as  a  continuation  of  th$ 
same. 

19  N.  Y.,  491 ;  21  B.,  265 ;  12  B.,  481 ;  9  B.,  494 ;  1 B.,  179;  C  H.,  330. 

§  45.  Such  suggestion  shall  be  substantially  in  the  same  J°.rmo«; 
form  as  is  now  in  use  for  a  declaration  in  an  action  of  as- 
sumpsit for  use  and  occupation,  as  near  as  may  be ;  and  it 
shall  be  served  on  the  defendant  in  the  same  manner  herein 
before  prescribed  respecting  the  service  of  a  declaration  in 
ejectment ;  and  a  rule  to  plead  thereto  shall  be  entered,  and 
notice  thereof  given,  in  the  same  manner  as  upon  declara- 
tions in  personal  actions. 

19  N.  Yn  491. 

5  46.  The  defendant  may  plead  the  general  issue  of  non-  ™*£* 
assumpsit,  and  under  such  plea,  may  give  notice  of,  or  may  <mc*m 
plead  specially,  any  matters  in  bar  of  such  cldim,  except  such 
as  were  or  might  have  been  controverted  in  such  action  of 
ejectment ;  but  he  may  plead  or  give  notice  of  a  recovery  by 
such  defendant,  or  any  other  person,  of  the  same  premises,  or 
of  part  thereof,  subsequent  to  the  verdict  in  such  action  of 
ejectment,  in  bar  or  in  mitigation  of  the  damages  claimed  by 
the  plaintiff. 

§  47.  If  any  issue  of  fact  be  joined  on  such  suggestion,  it  JSjSk1-" 
shall  be  tried  as  in  other  cases ;  and  if  such  issue  be  found 
for  the  plaintiff,  the  same  jury  shall  assess  his  damages,  to  the 
amount  of  the  mesne  profits  received  by  the  defendant  since  he     ram 
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entered  into  possession  of  the  premises,  subject  to  the  restric- 
tions herein  after  contained. 
f»cu  to  be  $  48.  On  the  trial  of  such  issue,  the  plaintiff  shall  be 
bj^SSSLK.  required  to  establish,  and  the  defendant  may  controvert,  the 
time  when  such  defendant  entered  into  the  possession  of 
the  premises;  the  time  during  which  he  enjoyed  the  mesne 
profits  thereof;  and  the  value  of  such  profits;  and  the  record 
of  the  recovery  in  the  action  of  ejectment,  shall  not  be  evi- 
dence of  such  time. 

19  N.  Y.,  491 ;  1  B.,  177;  31  How.  P.  B.,  499. 

§  49.  On  such  trial,  the  defendant  shall  have  the  same  right 
to  set  off  permanent  improvements  made  on  the  premises,  to 
the  amount  of  the  plaintiff's  claim,  as  is  now  allowed  by  law. 
And  in  estimating  the  plaintiff's  damages,  the  value  of  the  use 
by  the  defendant  of  any  improvements  made  by  him,  shall  not 
be  allowed  to  the  plaintiff. 

§  50.  The  plaintiff  shall  not  be  entitled  to  recover  the  rents 
and  profits  of  the  land  so  recovered,  for  any  longer  term  than 
six  years. 

19  N.  T.,  441 ;  9  B.,  494;  24  W.,  445. 

§  51.  If  no  issue  of  fact  be  joined  on  such  suggestion,  or 
if  judgment  thereon  be  rendered  against  the  defendant  by 
default,  on  demurrer  or  otherwise,  a  writ  of  inquiry,  to  assess 
the  value  of  such  mesne  profits,  shall  be  issued,  of  the  execu- 
tion of  which,  the  same  notice  shall  be  given  to  the  defendant, 
or  his  attorney,  as  in  other  cases. 

§  52.  Upon  the  execution  of  such  writ,  the  plaintiff  shall 
be  required  to  establish  the  same  matters  herein  before 
required,  in  the  case  of  an  issue  being  joined,  and  the  defend- 
ant may,  in  like  manner,  controvert  the  same,  and  make  any 
set-off  to  which  he  shall  be  entitled;  and  the  jury  shall  assess 
the  damages  in  the  same  manner.  The  same  proceedings 
shall  be  had  on  such  writ,  and  it  shall  be  returned,  as  in  other 
cases,  with  the  inquisition  taken  thereon. 

§  53.  Upon  such  inquisition,  or  upon  the  verdict  of  the  jury 
in  the  case  of  an  issue  being  joined,  the  court  shall  render 
judgment  as  in  actions  of  assumpsit  for  use  and  occupation, 
which  shall  have  the  like  effect  in  all  respects. 

§  54.  If  the  plaintiff  in  ejectment  shall  have  died  after  issue 
joined  or  judgment  therein,  his  personal  representatives  may 
enter  a  suggestion  of  such  death,  of  the  granting  letters 
testamentary  or  of  administration  to  them,  and  may  suggest 
their  claim  to  the  mesne  profits  of  the  premises  recovered,  in 
the  same  manner  and  with  the  like  effect,  as  the  deceased; 
and  the  same  proceedings,  in  all  respects  shall  be  had  thereon. 

§  55.  If  the  action  be  brought  to  recover  the  dower  of  any 
widow,  which  shall  not  have  been  admeasured  to  her  before 
the  commencement  of  such  action,  instead  of  a  writ  of  posses- 
sion being  issued,  such  plaintiff  shall  proceed  to  have  her 
dower  assigned  to  her  in  manner  following: 


Extent  of 
recovery. 
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1.  Upon  the  filing  of  the  record  of  judgment,  the  court,   *j^u* 
upon  the  motion  of  the  plaintiff,  shall  appoint  three  reputable  commit 
and  disinterested  freeholders,  commissioners,  for  the  purpose  fi?5po}£ 
of  making  admeasurement  of  the  dower  of  the  plaintiff,  out 
of  the  lands  described  in  the  record;  and  the  commissioners 
so  appointed,  shall  proceed  in  like  manner,  possess  the  like 
powers  and  be  subject  to  the  like  obligations  and  control,  as 
commissioners  appointed  pursuant  to  the  seventh  Title  of  the 
eighth  Chapter  of  this  act: 

&  The  report  of  the  commissioners  may  be  appealed  from  £™ 
by  any  party  to  the  action*,  within  the  same  time,  and  the  ggf"* 
like  proceedings  shall  be  had  thereupon,  as  are  prescribed  in 
the  said  seventh  Title  of  the  said  eighth  Chapter: 

s.  Upon  the  confirmation  of  the  report  of  the  commissioners,  JJJJJ^J 
a  writ  of  possession  shall  be  issued  to  the  sheriff  of  the  proper 
county,  describing  the  premises  assigned  for  the  dower,  and 
commanding  the  sheriff  to  put  the  defendant  in  possession 
thereof. 

1  N.  T.,  205. 

8  56.  The  costs  and  expenses  incurred  in  such  admeasure-  <*•*■• 
meat  of  dower,  shall  be  subject  to  the  provisions  contained 
in  the  seventh  Title  of  the  eighth  Chapter  of  this  act. 

S  67.  Ho  action  of  ejectment  shall  hereafter  be  maintained  §^j£?* 
by  a  mortgagee,  or  his  assigns  or  representatives,  for  the  gsgeee. 
recovery  of  the  possession  of  the  mortgaged  premises. 

27  B.,  54;  9  B.,  284;  13  W.,  486;  11  W.,  538;  31  N.Y.,  199;  42 B, 401. 

See  Laws  of  1862,  ch.  485;  1847,  ch.  390,  ch.  837;  1840,  ch.  239; 
Code  of  Procedure.      Post,  vol.  4  p.  630,  609,  608  ;  vol.  5,  p.  1. 

TITLE  II.* 

PBOCEEDINGS  TO  COMPEL  TBDB  DBTBKMINATION  OF  CLATMA  TO 
SEAL  FBOPEBTT,  IN  GESTAE?  CASES. 

tin.  1.  Who  entitled  to  proceed  under  this  Title. 
2.  Notice  to  be  served  on  claimant;  its  content*, 
S.  Upon  what  persons  and  how  to  be  served. 
4  (Repealed.) 

5.  Claimant  to  appear  by  serving  notice. 

6.  Judgment  for  want  of  appearance,  Ac. ;  its  effect*, 

L  Flea  in  bar  of  certain  matters;  judgment  thereon,  Ac. 

I,  *,  10, 11  *  12.  (Repealed.) 

11  Right  of  possession  not  required  in  certain  cases,  Ac 
11  Effect  of  judgment  in  such  action. 

15.  Writ  of  possession  and  mesne  profit*. 

16.  Exception  a*  to  reversions,  Ac. 

1),  18  A  19.  Proceedings  under  this  Title  against  non-residents  having  agents. 
20.  In  what  cases  rule  to  appear  and  plead,  may  be  had. 

|     %h  Where  any  person,  singly,  or  he  and  those  whose  estate  JJJJgp 
he  has,  shall  have  been  for  three  years  in  the  actual  possession 
of  any  lands  or  tenements,  claiming  the  same  in  fee  or  for 

•BfUwiof  law,  ch.  ITS;  thli  Title  to  extended  to  "estates  for  a  term  not  less  than  tea 
IW  Port,  voi  4,  p.  «J. 
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amB  *  life,  or  for  a  term  of  years  not  less  than  ten,  lie  may  compel  a 
determination  upon  any  claim  which  any  other  person  may 
make  to  any  estate  in  fee  or  for  life,  or  for  a  term  of  years 
[3i3]  not  less  than  ten,  in  possession,  reversion  or  remainder,  to  such 
lands  and  tenements,  in  the  manner  and  by  the  proceedings 
herein  after  specified. 

18  W.t  545 ;  5  How.  P.  R.t  372 ;  Laws  of  1848,  ch.  50.    Post,  vol.  4,  p. 
610.     38  B.,  92., 

ESfS^ite  S  ^'  **e  s^a^  serve  a  notice,  subscribed  with  his  name  and 
contents.  *  place  of  residence,  on  such  claimant,  stating, 

i.  His  right  to  the  premises  demanded,  in  a  brief  manner, 
and  whether  his  estate  therein  is  in  fee  or  for  life,  or  for  a 
term  of  years  not  less .  than  ten,  and  whether  he"  holds  the 
same  as  heir,  devisee  or  purchaser,  with  the  source  or  means 
by  which  his  right  immediately  accrued  to  him : 

2.  The  premises  claimed,  with  the  same  certainty  as  herein 
before  required  in  a  declaration  in  ejectment : 

8.  That  such  premises  then  are,  and  for  the  three  years 
preceding  such  notice  have  been,  in  his  actual  possession,  or 
in  the  actual  possession  of  himself  and  those  from  whom  he 
derives  his  title :  and, 

*.  That  the  person  to  whom  such  notice  is  directed,  unjustly 
claims  title  to  such  premises,  and  that  unless  such  person  ap- 
pear in  the  supreme  court  within  the  time,  and  assert  his 
claim,  in  the  manner  provided  by  law,  he  and  all  persons 
claiming  under  him,  will  be  forever  barred  from  all  claim  to 
any  estate  of  inheritance  or  freehold,  or  for  a  term  of  years 
not  less  than  ten,  in  possession,  reversion  or  remainder,  to 
the  premises  described  in  such  notice. 

18  B.,  332 ;  Laws  of  1848,  ch.  50.    Post,  vol.  4,  p.  610. 

wEomud      $  ^  Such  notice  can  be  directed  to  and  served,  only,  upon 
bowto %   a  person  being  at  the  time,  of  a  full  age  and  not  insane,  nor 
9aY**'      imprisoned  on  any  criminal  charge  or  conviction ;  and  it  shall 
be  served  by  delivering  a  copy  thereof  personally  to  the  indi- 
vidual to  whom  it  is  directed. 

So  amended  by  Laws  of  1864,  ch.  219 :  26  How.  P.  R.,  350. 
Sec.  4  repealed  by  Laws  of  1855,  ch.  511. 

how  to         §  5.  Any  person  on  whom  such  notice  may  have  been 
*ppeM'      served  may  appear  by  serving  notice  of  such  appearance  on 
the  person  in  whose  behalf  the  notice  mentioned  in  the  sec- 
ond section  shall  have  been  served,  or  on  his  attorney. 
for^Sont      S  6-  If  such  Person  shall  not  appear  and  answer  within 
wearing,  forty  days  after  the  service  of  such  notice,  setting  forth  in  his 
answer  the  title  claimed  by  him  in  such  premises,  the  person 
who  caused  the  said  notice  to  be  served  on  filing  a  copy  of 
such  notice  with  an  affidavit  of  the  due  service  thereof  as 
herein  required  in  the  office  of  the  county  clerk  of  the  county 
in  which  the  said  premises  are  situated,  may  enter  a  judg- 
ment, of  the  supreme  court  as  of  course  with  the  said  clerk, 
whereby  the  person  upon  whom  the  said  notice  was  served,  and 
all  persons  claiming  under  him  by  title  accruing  subsequently, 
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to  the  service  of  such  notice  shall  be  forever  bailed  from  all  ™  * 
claim  to  any  estate  of  inheritance  or  freehold  in  the  said 
premises. 

§  7.  Such  person  may  in  his  answer  allege,  in  bar  of  all  certain 
further  proceedings,  that  neither  the  party  serving  such  notice  ErmSto 
nor  he  and  those  whose  estate  he  has,  have  been  in  the  actual  cee^B- 
possession  of  the  premises  claimed,  for  three  whole  years  be- 
fore the  service  of  sucfy  notice.    The  person  who  caused  the 
notice  to  be  served  shall  reply  to  such  answer  in  twenty  days, 
as  in  personal  actions ;  and  the  issues  thus  formed  shall  be 
tried  in  the  same  manner  as  issues  in  other  personal  actions 
are  required  to  be  tried,  and  the  successful  party  shall  be  en- 
titled to  judgment  for  such  relief  as  he  shall  be  entitled  to 
with  costs,  as  in  other  personal  actions  under  the  Code :  the 
person  in  whose  behalf  such  notice  shall  have  been  served 
shall  be  called  the  plaintiff,  and  the  other  party  the  defendant. 

Post,  voL  4,  p.  611.    Laws  of  1855,  ch.  611 ;  §  8,  9,  10,  11, 12,  repealed 
by  same  act  j  4  BM  6*70. 

§  13.  If  such  defendant  claim  the  premises  in  question  by    [314] 
virtue  of  any  estate  in  remainder  or  reversion,  he  shall  not2^crfli<mi» 
be  required  to  establish  an  immediate  right  to  the  possession 
of  such  premises ;  but  if  a  verdict  be  found  in  his  favor,  the 
time  when  he  will  be  entitled  to  such  possession,  shall  be 
specified  in  such  verdict,  or  report  and  judgment  entered  t 

thereon  accordingly. 

38  B.,  97. 

g  14.  A  judgment  obtained  by  either  party  shall  be  c^-fSj*^ 
elusive  against  the  other  party,  as  to  the  title  established  in 3uflgmen 
such  action  or  proceeding ;  and  also  against  all  persons  claim- 
ing under  such  party  by  title  accruing  subsequently  to  the 
service  of  the  notice  herein  before  provided. 

Laws  of  1855,  ch.  511.  Post,  vol.  4,  p.  611.  18  W.,  546 ;  12  W.,  260. 

§  15.  If  such  defendant  recover  and  be  entitled  to  the  im- writ  or 
mediate  possession  of  the  premises,  he  shall  be  entitled  to  audmSine 
writ  of  possession,  and  to  recover  the  value  of  the  use  and1*0*** 
occupation  of  the  premises,  as  in  an  action  for  that  purpose.    (319> 

Laws  of  1855,  ch.  511.    Post,  vol.  4,  p.  611. 

5  16.  If  such  defendant  recover  upon  any  title  in  reversion  Rj^miom, 
or  remainder,  by  virtue  of  which  he  shall  not,  at  the  time  of  excepted. 
such  recovery,  be  entitled  to  the  immediate  possession  of  the 
premises  in  controversy,  no  writ  of  possession  shall  issue  upon 
such  judgment,  nor  shall  the  defendant  recover  any  damages, 
but  whenever  such  defendant,  or, those  claiming  under  him, 
shall  be  entitled  to  such  possession,  an  action  may  be  brought 
therefor,  as  in  other  cases. 

Laws  of  1855,  ch.  511 ;  by  sea  11,  of  which  an  appeal  is  given,  as  in 
personal  actions  under  the  Code.    Post,  vol  4,  p.  611,  vol.  5,  p.  93. 

S  17.  When  the  person  intended  to  be  proceeded  against  £"*•*• 
under  the  provisions  of  this  Title,  shall  not  be  a  resident  of  agiinst 
this  state,  and  shall  not  have  been  personally  served  with  theJSSdents. 
notice  specified  in  the  second  section  of  this  Title,  the  party 
seeking  to  avail  himself  of  the  provisions  of  this  Title,  may 
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tmM  *  present  a  petition  to  the  supreme  court,  setting  forth  such 
facte,  together  with  a  copy  of  such  notice;  which  petition, 
together  with  the  facte  stated  in  such  notice,  shall  be  verified 
by  his  affidavit 

$  18.  'Such  affidavit  shall  also  set  forth,  whether  the  party 
proceeded  against  has  any  agent  or  agents  within  this  state, 
and  the  names  and  residence  of  such  agents,  if  any  are  known, 
ft.  J  19.  The  court  may  thereupon,  in  its  discretion,  make 

order  for  the  service  of  such  notice  upon  such  agent  or  agents. 
§  20.  Upon  due  proof  of  the  service  of  such  notice  in  the 

■*  manner  directed,  such  court,  upon  the  application  of  the  party 

giving  such  notice,  if  no  good  cause  to  the  contrary  appear, 
and  if  the  party  proceeded  against  shall  not  have  appeared 
pursuant  to  the  provisions  of  this  Title,  may  render  judgment 
for  the  plaintiff  as  herein  before  provided. 

See  Laws  of  1860,  eh.  113;  1855,  oh.  511;  1854,  ch.  116;  1848,  eh.  50. 
Post,  vol  4,  pp.  611,  610. 

TITLE  III.* 

OF  THE  PABTCTIOH  OF  LANDS  OWNED  BY  SEVERAL  PEBSOHS. 

Sao.   1.  Who  may  apply  for  partition;  to  what  courts. 

2.  Guardians  for  minora  to  be  appointed. 

3.  Powers  of  guardians;  effect  of  their  acts. 

4.  Bond  to  be  given  by  guardians. 

5.  Contents  of  petition  for  partition. 

6.  Persons  who  may  be  made  parties. 

7.  Fact  of  unknown  owners  to  be  stated  in  petition. 

8.  Creditors  by  judgment,  mortgage,  Ac.  need  not  be  parties, 

9.  Effect  of  partition  as  to  such  creditors. 
10*.  Creditors  may  be  made  parties. 

10*.  Copy  of  petition,  4a  to  be  served. 

11.  Kotice  of  presenting,  to  whom  directed. 

12.  Kotice,  as  to  absent  or  unknown  parties. 

13.  Rule  to  appear  and  answer,  when  to  be  granted. 

14.  Notice  of  such  rule  how  served. 
[Sit]             15.  Who  may  appear  and  defend. 

16.  Pleas  by  defendants;  notice  of  special  matters. 

17.  Replications  and  further  pleadings. 

18.  Proceedings  when  co-tenancy  is  denied. 

19.  Trial  of  issue  joined;  amending  petition,  Ac 

20.  When  new  parties  may  be  made  defendants. 

21.  Their  right  to  trial 

22.  Proof  of  title,  in  case  of  default 

23.  Court  to  ascertain  and  determine  rights  of  parties. 

24.  Proceedings  when  rights  cannot  be  ascertained 

25.  Commissioners  to  make  partition. 

26.  Court  to  supply  vacancies  in  commissioners. 

27.  Oath  of  commissioners;  to  be  filed. 

28.  To  make  partition,  or  return  that  it  cannot  be  made. 

29.  How  to  be  made,  shares  how.  to  be  designated. 

30.  Report  to  be  made,  its  contents. 
3L  All  to  meet,  but  majority  may  act 


616. 


^i^^L*"? •"'WHL5  ?*w»  of  184£  <*•  *»  v?y  £»to  <*  1*1.  <*• ««»  U78  of  «»e  amended 
Code  ofPrectlce  of  1862,  is  made  applicable  to  this  title ;  see  16  N.  Y.f  80.  Post,  vol.  4,  pp.  613, 
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8kjl  32.  Expenses  of  partition,  how  ascertained  and  paid.  TneuE  ■ 

33.  Beport  to  be  proved  and  filed. 

34.  Setting  aside  report  and  appointing  new  commissioners. 

35.  Judgment  on  confirmation  of  report 

36.  Persons  and  cases  not  affected  by  the  judgment. 

37.  When  premises  or  part  may  be  sold. 

38.  Court  to  direct  terms  of  credit. 

39.  How  such  credit  to  be  secured. 

40.  In  whose  names  securities  to  be  taken. 

41.  Securities  to  whom  to  be  delivered. 

42.  Rule  requiring  search  for  incumbrances. 

43.  To  search  for  and  report  incumbrances. 

44.  Portion  of  money  on  sale,  to  be  brought  into  court 

45.  Application  by  owner,  for  money. 

4G.  Proceedings  thereon  to  ascertain  incumbrances. 

47.  Distribution  among  incumbrancers. 

48.  Incumbrances  to  be  satisfied  by  clerk. 

49.  Other  parties  not  to  be  delayed  by  foregoing  proceedings. 

50.  Sale  of  dower  or  other  life  estates  in  premises. 

51.  Such  interest  to  pass  by  such  sale. 

52.  Gross  sum  to  be  paid  to  owner,  with  his  assent 

53.  Proceedings  if  consent  be  not  given. 

54.  Proportions  to  be  invested  in  different  cases. 

55.  Duty  of  court  when  owners  are  unknown. 

56.  Notices  of  sales  by  commissioners. 

57.  Mode  of  conducting  sale. 

58.  Purchases  by  commissioners  and  guardians,  void. 

59.  Report  of  sale,  to  be  made. 

60.  Order  for  conveyances  on  confirmation  of  sale. 
61*  61k.  Conveyances  to  be  recorded;  their  effect 

62.  Costs  and  expenses,  how  to  bo  paid. 

63.  Proceeds  of  sale  how  to  be  divided. 

64.  Shares  of  known  infants,  how  disposed  of. 

65.  Shares  of  absent  and  unknown  owners. 

66.  Shares  of  tenants  in  dower,  or  for  life,  Ac. 

67.  Security  to  refund,  may  be  required. 

68.  Securities  to  be  taken  in  name  of  clerk. 

69.  Duty  of  clerk  to  receive  monies  and  account 

70.  Investments  how  to  be  made;  how  discharged. 

71.  Suits  thereon,  not  to  abate  by  death  of  clerk. 

72.  Costs  of  partition,  how  assessed  and  collected. 

73.  Costs  against  petitioners  on  non-suit 

74.  Removal  of  proceedings  to  supreme  court 

75.  Writs  of  error  on  judgments. 

76.  Summons  and  severance  of  co-plaintiff,  unnecessary. 

77.  Error  may  be  assigned  by  any  one  plaintiff,  Ac. 

78.  Judgment  upon  writ  of  error. 

79.  Power  of  chancery  to  decree  partitions  and  sales. 

80.  Proceedings  to  be  as  herein  before  directed. 

81.  Sales  may  be  by  masters;  amending  pleadings,  Ac.  [317] 

82.  Taking  bills  as  confessed. 

83*.  When  compensation  may  be  decreed. 
83b.  Reference  as  to  incumbrances. 

84.  Effect  of  decrees  of  court 

85.  Appeals  from  decrees. 

86.  When  guardian  of  infant  may  consent  to  partition. 

87.  Order  on  report  of  guardians,  for  conveyances. 
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aaTM  *    Sec.  88*.  Effect  of  deeds ;  infants,  wards  of  court,  Ac, 
88b.  Guardian  to  married  infant 

89.  Application  by  committees  of  lunatics,  4a,  for  partition. 

90.  When  court  to  authorise  releases  to  be  given. 

91.  Effect  of  such  releases. 

92.  Proceedings  when  the  state  is  co-tenant 

93.  Petitions  and  notices  to  be  served  on  attorney-general. 

94.  Provision  respecting  claims  barred  by  limitations,  Ac. 

95.  Effect  of  this  title  upon  pending  proceedings. 

who  may  §  1.  When  several  persons  shall  hold  and  be  iu  the  posses- 
to  wnat"*  sion  of  any  lands,  tenements  or  hereditaments,  as  joint  ten- 
coart8*  ants,  or  as  tenants  in  common,  in  which  one  or  more  of  them 
shall  have  estates  of  inheritance,  or  for  life  or  lives,  or  for 
years,  any  one  or  more  of  snch  persons,  being  of  full  age, 
may  apply  by  petition  to  the  supreme  court,  or  to  the  court 
of  common  pleas  of  the  county,  or  the  mayor's  court  of  the 
city,  where  the  premises  are  situated,  for  a  division  and  par- 
tition of  such  premises,  according  to  the  respective  rights  of 
the  parties  interested  therein ;  and  for  a  sale  of  such  prem- 
ises, if  it  shall  appear  that  a  partition  thereof  cannot  be  made 
without  great  prejudice  to  the  owners. 

17  N.  Y.,  217;  16  N.Y.,  623;  12  N.  Y.,  616;  3  B.,  576;  2  B.,  599;  6 
I).,  385;  2B.  Ch.,  408;  3  PaL,  245;  2  Pal,  387;  1  Ed.,  567;  4  S. 
Ch.,  609;  7  J.  0.  B.,  140;  4  J.  C.  B>,  271;  19  W.,  367 ;  2  Wn  443; 
5  Cow.,  296;  14  J.  B.,  356;  17  How.  P.  B.,  62;  13  How.  P.  B.t 
476;  3  How.  P.  B^  351 ;  Codo  of  Procedure,  §  30;  1  B.  K,  507; 
37  B.,  28;  14  Ab.,  268. 

aaardians  g  2.  If  it  shall  be  represented  to  the  court,  by  any  party  in- 
or moon.  fmjg^ng  to  mat0  g^h  application,  that  there  are  any  minors, 
who  should  be  parties  to  the  proceedings  thereon,  and  it  shall 
be  satisfactorily  proved  to  the  court,  that  at  least  ten  days9 
notice  has  been  served  on  such  minors  as  reside  within  this 
state,  or  upon  their  general  guardians,  of  an  intention  to 
apply  to  such  court  for  the  order  herein  mentioned,  such  court 
shall  thereupon  appoint  a  suitable  and  disinterested  person  to 
be  guardian  for  one  or  more  of  such  minors,  whether  the  said 
minors  shall  reside  in  or  out  of  this  state,  for  the  special  pur- 
pose of  taking  charge  of  the  interests  of  such  minors  in  rela- 
tion to  the  proceedings  fbr  a  partition. 

31  B.,310;  6Ab.,63;  2  Ab.,11;  7  Pal,  597 ;  2  Du.,  635;  3  a&LO, 
385 ;  10  J.  B.,  486 ;  Code,  §  116.    Post,  vol  5,  p.  31. 

Thckpow-     §  3.  The  guardians  so  appointed,  and  who  shall  give  bonds 
*"'   c>     as  herein  after  directed,  shall  represent  their  respective  minors 
in  the  proceedings  for  partition  hereby  authorised,  and  their 
acts  in  relation  thereto,  shall  be  binding  on  such  minors,  and 
%   shall  be  as  valid  as  if  done  by  such  minors  after  having  ar- 
rived at  full  age. 
SS?£f        S  *•  Every  guardian  so  appointed  shall,  before  entering 
be  given,    upon  the  execution  of  his  duties,  execute  a  bond,  in  such 
penalty,  and  with  such  surety,  as  the  court  shall  direct,  to  the 
people  of  this  state,  conditioned  for  the  faithful  discharge  of 
the  trust  committed  to  such  guardian,  and  to  render  a  just 
and  true  account  of  his  guardianship,  in  all  courts  and 
[3X81    places  when  thereunto  required ;  and  before  any  rule  to  plead, 
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or  any  other  subsequent  rule  or  order  shall  be  made,  the  court    Tm*  * 
shall  be  satisfied  that  such  bond  has  been  executed  and  filed 
in  the  office  of  its  clerk. 

Ill,  607,  §8;  11NJ,  217;  6Ab.,363;  acoLawsof  1862,  ch.  277; 
Code,  §  420.    Post  vol.  4,  p.  615;  vol.  6,  p.  118. 

S  5  The  petition  for  a  partition  or  sale  of  any  such  real  SggJ^f 
estate,  shall  contain  the  following  matters:  partition. 

i.  It  shall  particularly  describe  the  premises  sought  to 'be 
divided  or  sold : 

2.  It  shall  set  forth  the  rights  and  titles  of  all  persons  inte- 
rested therein,  so  far  as  the  same  are  known  to  the  petitioner, 
including  the  interest  of  any  tenant  for  years,  for  life,  by  the 
curtesy,  or  in  dower,  and  the  persons  entitled  to  the  reversion, 
remainder  or  inheritance  after  the  termination  of  any  parti- 
cular estate  therein,  and  every  person  who,  by  any  contingency 
contained  in  any  devise,  grant  or  otherwise,  may  be  or  become 
entitled  to  any  beneficial  interest  in  the  premises :  and, 

3.  It  shall  be  verified  by  affidavit. 

28  B.,  342;  1  B.,  606;  7  FaL,  399;  Hop.,  601. 

§6.  Every  person  having  any  such  interest  as  aforesaid,  ^leBto 
whether  in  possession  or  otherwise,  and  every  person  entitled  pe  tlon* 
to  dower  in  such  premises,  if  the  same  has  not  been  admea- 
sured, may  be  made  party  to  such  petition. 

2N.  Y.,  260;  1  Bn  606. 

§  7.  In  case  any  one  or  more  of  such  parties,  or  the  share  jwmown^ 
or  quantity  of  interest  of  any  of  the  parties  be  unknown  to  ownc^B, 
the  petitioner,  or  be  uncertain,  or  contingent,  or  the  owner- 
ship of  the  inheritance  shall  depend  upon  an  executory  devise, 
or  the  remainder  shall  be  a  contingent  remainder,  so  that 
such  parties  can  not  be  named,  the  same  shall  be  set  forth  in 
such  petition. 

1  R.  L.,  607,  §  1,  14  A  16 ;  17  N.  Y.,  217. 

S  8.  It  shall  not  be  necessary  in  the  first  instance  to  make  cwdiu«. 
any  creditor,  having  a  lien  on  the  premises  in  question,  or 
on  any  part  thereof,  by  judgment,  decree,  mortgage,  or  other- 
wise, a  party  to  the  proceedings,  nor  shall  the  partition  of  the 
premises  alter,  affect  or  impair  the  lien  of  such  creditors, 
except  in  the  cases  provided  for  in  the  next  section. 

Laws  of  1830,  eh.  320,  §  40. 

5  9.  Where  the  lien  is  on  the  undivided  interest  or  estate  jj^ggj*  * 
of  any  of  the  parties,  such  lien,  if  partition  be  made  of  the 
premises,  shall  thereafter  be  a  charge  only  on  the  share 
assigned  to  such  party,  and  such  share  shall  be  first  charged 
with  its  just  proportion  of  the  costs  of  the  proceedings  in  par- 
tition, in  preference  to  any  such  lien. 

§  10*.  But  the  parties  presenting  such  petition  may,  at  their  J**1,*0" 
election,  make  every  creditor  having  a  specific  lien  on  the  madcpM- 
undivided  interest  or  estate  of  any  of  the  parties,  by  mort-    ea" 
gage,  devise,  or  otherwise,  a  party  to  the  proceedings ;  and 
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TRU  *   in  such  case,  the  petition  shall  set  forth  the  nature  of  every 
such  lien  of  incumbrance. 

Laws  of  1830,  ch.  320,  g  41. 

raitianto  g  iff*.  A  copy  of  such  petition,  with  notice  that  the  same 
Mry  will  be  presented  to  the  court  on  some  certain  day  in  term, 
shall  be  served  forty  days  previous  to  such  term,  on  all  the 
parties  interested  in  such  lands  or  tenements,  who  shall  not 
have  joined  in  such  petition,  and  on  the  guardians  of  such  as 
are  minors,  who  shall  have  been  appointed  in  the  manner 
herein  before  directed. 

1R.L,  501,  g  9. 

lsio]        $  11.  The  notice  of  such  application  shall  be  directed  to  all 

SJSSed?°w  ti*e  P83^68  wh°  are  known  and  whose  interests  are  known, 

and  to  those  who  are  known  but  whose  interests  are  uncer- 

.    tain,  contingent  or  unknown,  by  name,  and  generally  to  all 

others  unknown,  having  or  claiming  any  interest  in  such 

premises. 

1R.L.,  607,  §2;    23  B.,  301;    2H.,16l;    1H.,141;    11  W.,  488;    11 
W.,  641. 

Kotto*  *&.     §  12.  If  any  parties,  having  such  interest,  are  unknown,  or 
wabsciSt""1  if  either  of  the  known  parties,  whether  minors  or  of  full  age, 
EwjraV    reside  out  of  this  state,  or  can  not  be  found  therein,  and  such 
"■**       facts  be  made  to  appear  to  the  court  by  affidavit,  the  petition 
and  notice  may  be  served  on  such  unknown  or  absent  party, 
by  publishing  the  same  for  three  months  previous  to  the  pre- 
sentation of  such  petition,  once  in  each  week,  successively, 
in  the  state  paper  and  in  a  newspaper  printed  in  the  county 
where  the  premises  are  situated,  if  there  be  any,  and  if  there 
be  hone,  then  in  a  newspaper  printed  in  the  city  of  New-York, 
which  shall  be  equivalent  to  a  personal  service  on  such  known 
orsenred    or  unknown  parties.    Or  instead  thereof,  with  respect  to  any 
jnSS?   known  absent  party,  such  petition  and  notice  may  be  served 
pMty-        personally,  out  of  this  state,  forty  days  previous  to  its  pre- 
sentation, without  publishing  the  same. 
Roie  to  §13.  Upon  the  presentation  of  such  petition,  and  due 

«uweVAn  proof  being  made  of  the  service  or  publication  thereof,  with 
notice  as  aforesaid,  and  of  the  facts  justifying  the  mode  of 
publication,  the  court  shall,  by  rule,  order  the  parties  inte- 
rested in  the  premises,  and  who  did  not  join  in  such  petition, 
whether  known  or  unknown,  and  whether  the  share  or  inte- 
rest is  known  or  unknown,  or  whether  they  are,  or  may 
become,  entitled  to  any  beneficial  interest  in  the  premises  in 
reversion,  remainder,  or  by  any  executory  devise,  contingency 
or  otherwise,  to  appear  und  show  title  to  the  proportions 
which  they  may  claim  of  the  premises  set  forth  in  the  said 
petition,  and  to  answer  the  said  petition  within  the  usual  time 
allowed  for  pleading  hv  the  said  court. 

1  R.  L.,  501,  §  3  &  14;  1  E,  291. 

fierriceof       $  14.  Notice  of  such  role,  and  all  other  notices  in  any  sub- 
SSSt      sequent  proceedings,  unless  otherwise  specially  directed,  may 
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be  served  by  affixing  the  same  in  the  office  of  the  clerk  of  the   1mB*a 
court,  which  shall  be  equivalent  to  personal  service  on  the  party 
to  be  affected  thereby. 

$  15.  Any  person  having  any  interest  in  the  premises,  or  JSg^** 
having  any  claim  by  which  he  may  become  interested  at  any 
future  time,  in  reversion,  remainder,  or  by  any  executory 
devise,  contingency  or  otherwise,  and  whether  such  interest 
be  present  and  vested  or  contingent,  and  whether  such  parties 
<nr  their  interest  be  known  or  unknown,  may,  within  the  time 
prescribed  in  such  rule,  or  within  audi  further  time  as  the 
court  may  allow  for  the  purpose,  appear  and  answer  to  the  said 
petition  as  to  a  declaration.    If  such  person  be  not  named  as  how  admit- 
a  party  in  the  petition,  he  may  be  admitted  to  appear  and  tod" 
answer  the  same,  as  a  defendant,  by  the  court  or  by  any     pmu 
judge  thereof  in  vacation,  upon  his  petition,  accompanied 
by  an  affidavit  of  his  interest. 

1 IL  L.,  607,  g  3  *  14. 

$  16.  Any  party  appearing,  may  plead  either  separately  gjyt^ 
or  jointly,  with  one  or  more  of  his  co-defendants,  that  the  Ac*" 
petitioners  or  any  of  them,  at  the  time  of  presenting  such 
petition,  were  not  in  the  possession  of  the  premises  in  ques- 
tion, or  any  part  thereof;  or  that  the  defendants  or  any  of 
them  did  not  hold  the  premises  together  with  the  petitioners, 
at  the  time  of  the  commencement  of  the  proceedings,  as 
alleged  in  the  petition;  and  under  the  last  mentioned  plea, 
the  defendant  pleading  it,  may  give  notice  of  any  special 
matter  to  sustain  such  plea,  and  may  give  evidence  thereof     . 
on  the  trial  as  if  the  same  had  been  pleaded. 

1B.L,  607,  §  3;  16  N.  Y.,  624;  5  B.,  61 ;  19  W.,  367;  4  How.  P.  R-, 
126. 

5 17.  ^Replications  and  further  pleadings  may  be  had  between  gcpu <a^ 
the  parties  respectively,  according  to  the  practice  of  the  court,    0Ml 
aa  in  personal  actions,  until  an  issue  or  issues  in  law  or  in 
fact,  be  joined  between  the  said  parties  or  some  of  them. 

2 18.  Whenever  the  joint  tenancy  or  tenancy  in  common  JJJglSLS' 
of  any  defendant  shall  be  denied  by  co-defendant,  and  it  shall  by  defeiid. 
become  necessary  to  determine  the  same,  in  order  to  effect  a  " ' 
complete  and  final  partition,  so  far  as  the  rights  of  the  parties 
are  concerned,  the  court  may  direct  an  issue  to  be  formed  on 
the  record,  and  may  direct  the  jury  to  inquire  into,  try  and 
determine  as  well  the  tenancy  of  the  defendant  so  denied,  as 
the  other  issues  joined  on  such  pleadings. 

$  19.  All  issues  so  joined  shall  be  tried,  and  the  like  pro-  w^ 
ceedings  for  the  trial  thereof  shall  be  had,  and  bills  of  exception 
may  be  taken  and  demurrers  to  evidence  filed,  and  the  court 
may  set  aside  verdicts  and  grant  new  trials  therein,  as  in  per- 
sonal actions ;  and  either  before  or  after  the  trial  of  any  such  ^JjgJJy 
issue,  the  court  may  permit  the  petition  and  all  subsequent  *c 
proceedings  to  be  amended,  so  as  to  represent  truly  the  rights 
claimed  by  any  party. 

6  P*L,  406. 
IL— 42 
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n^Jt.1       §  20*  Tlie  court  may  allow  any  amendment  of  the  plead- 
tie»-  ings  or  proceedings,  so  as  to  make  defendant  thereto,  any 

person  who  shall  have  appeared  in  the  course  of  the  proceed- 
ings, to  bo  interested  in  the  premises,  by  any  will,  deed  or 
grant  from  any  person  who  is  a  defendant  in  such  partition, 
and  who  might  originally  have  been  made  defendant,  if  his 
interest  had  then  existed  or  been  known ;  but  no  person  shall 
be  so  made  defendant  without  forty  days'  notice  of  the  motion 
to  that  effect  being  personally  served  on  him,  or  published 
three  months,  as  in  the  case  of  an  original  application. 

1R.L,  508,  §  3,  and  Laws  of  1821, 122. 

Trw  of  §  21.  After  any  such  amendment,  any  party  whose  rights 

k?.rr        are  affected  thereby,  and  who  has  not  had  an  opportunity  to 

sustain  his  claim,  shall  be  entitled  to  have  an  issue  made  up 

[sail     and  tried,  to  determine  such  right;  and  the  court  may,  after 

an  amendment  in  any  other  case,  where  it  may  be  deemed 

proper,  order  a  trial  to  be  had. 

Proof.  Ac.,       §  22.  If  the  default  of  any  of  the  defendants,  whether 

Mrtain  ln    known  or  unknown,  shall  have  been  entered,  the  court  shall 

CM0S*        require  the  petitioners  to  exhibit  proof  of  their  title,  and  an 

abstract  of  the  conveyances  by  which  the  same  is  held.    Such 

proof  may  be  taken  in  open  court,  or  by  the  clerk  thereof,  on 

a  reference  for  that  purpose.    And  in  either  case,  the  proof 

given  and  the  abstract  furnished,  shall  be  filed  with  the  clerk. 

1  R.  Ih  508,  §  3 ;  3  W.t  426. 

pvtieitoiM  S  23-  T*16  court  shall  ascertain,  from  the  proofe  so  taken,  in 
aBcortoiQ-  case  of  a  default ;  or  from  the  confession,  by  plea,  of  the 
•  ■  parties,  if  they  appeared ;  or  from  the  verdict  of  the  jury,  by 
which  any  issue  of  fact  shall  have  been  tried;  and  shall 
declare,  the  rights,  titles  and  interest  of  the  parties  to  such 
proceedings,  plaintiffs  as  well  as  defendants,  so  far  as  the  same 
shall  have  appeared ;  and  shall  determine  the  rights  of  the 
said  parties  in  such  lands,  tenements  or  hereditaments,  and 
give  judgment  that  partition  be  made  between  such  of  them 
as  shall  have  any  right  therein,  according  to  such  rights. 

4  B.,  228;  1  B.,  660;  1  PaL,  20;  3  W.,  426. 

when  §  24.  If  after  the  trial  of  any  such  issues,  or  after  judgment 

£ome*<£n-  by  default,  confession  or  otherwise,  against  those  parties  who 
SSSuSiSl  are  known,  the  part  or  interest  of  any  parties  who  shall  not 
have  pleaded  in  the  cause,  whether  known  or  unknown,  in 
and  to  such  premises,  shall  not  have  appeared  by  the  evidence 
in  the  cause,  then  the  said  court  shall  give  judgment  that 
partition  be  made,  so  far  as  the  rights  or  interests  of  the  par- 
ties who  are  known,  arid  who  have  appeared  in  the  said  cause, 
have  been  ascertained,  and  the  residue  of  the  premises  shall 
remain  for  the  parties  whose  interests  have  not  been  ascer- 
tained, subject  to  division  between  them  at  any  future  time. 

1R.Ii,  508f§3&15;  15N.Y.,617;  3S.S.O.,386;  see  Laws  of  184t 
eh.  430.     Post*  vol.  4>  p.  613. 
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5  25.  Whenever  any  judgment  of  partition  shall  be  rendered  c^SL* 
as  aforesaid,  the  court  shall,  by  rule,  appoint  three  reputable  ■&»»». 
freeholders,  commissioners,  to  make  the  partition  so  adjudged, 
according  to  the  respective  rights  and  interests  of  the  parties, 
as  the  same  were  ascertained  and  determined  by  such  court ; 
and  in  such  rule  the  court  shall  designate  the  part  or  shares 
which  shall  remain  undivided,  for  the  owners  whose  interests 
shall  be  unknown  and  not  ascertained. 

1R.L,  508,  §  3  &  4. 

§  26.  If  the  persons  so  appointed  commissioners,  or  either  vacancies. 
of  them,  shall  die,  resign  or  neglect  to  serve,  the  court  may, 
from  time  to  time,  appoint  others  in  their  places. 

§  27.  The  commissioners,  before  proceeding  to  the  execu-  JjJJuJ. 
tion  of  their  duties,  shall  severally  be  sworn  or  affirmed,  »?on?«t&c 
before  any  officer  authorised  to  take  affidavits,  honestly  and 
impartially  to  execute  the  trust  reposed  in  them,  and  to  make 
partition,  as  directed  by  the  court ;  which  oath  shall  be  filed     [322] 
with  the  clerk  of  the  court,  at,  or  before,  the  coming  in  of  the 
report  of  such  commissioners. 

§  28.  The  commissioners  shall  forthwith  proceed  to  make  to  make 
partition,  according  to  the  said  judgment  of  the  court,  unless  5£titlon' 
it  shall  appear  to  them,  or  any  two  of  them,  that  partition  of 
such  real  estate  cannot  be  made,  without  great  prejudice  to 
the  owners  thereof,  in  which  case,  they  shall  make  a  return 
of  such  fact  to  the  court,  in  writing,  under  their  hands. 

1  R.  L.,  508,  §  4;  1  B,  Ch.,  U;  3  a  S.  C,  386. 

S  29.  In  making  partition,  the  commissioners  shall  divide  now  tote 
the  said  real  estate,  and  allot  the  several  portions,  and  shares  m  c> 
thereof  to  the  respective  parties,  quality  and  quantity  rela- 
tively considered  by  them,  according  to  the  respective  rights 
and  interests  of  the  parties  so  adjudged  by  the  court,  desig- 
nating the  several  shares  and  portions  by  posts,  stones,  or 
other  permanent  monuments ;  and  they  may  employ  a  sur- 
veyor, with  the  necessary  assistants,  to  aid  them  therein. 

5  30.  The  commissioners  shall  make  a  fall  and  ample  report  **g£[  °f 
of  their  proceedings,  under  the  hands  of  any  two  of  them,  SoSSUTac; 
specifying  therein  Hie  manner  of  executing  their  trust,  and 
describing  the  land  divided  and  the  shares  allotted  to  each 
party,  with  the  quantity,  courses  and  distances  of  each  share, 
and  a  description  of  tide  posts,  stones  or  other  monuments 
thereof,  and  the  items  of  their  charges. 

16  N.  Y.,  624. 

S  31.  All  the  commissioners  must  m.eet  together  in  the  per-  jg  *°  moet» 
formance  of  any  of  their  duties ;  but  the  acts  of  a  nuyority  so 
met,  shall  be  valid. 

§  32.  The  expenses  of  the  commissioners,  including  the  J6"^ 
expenses  of  a  surveyor  and  his  assistants,  when  they  shall  bo  exp 
employed,  shall  be  ascertained  and  allowed  by  the  court ;  and 
the  amount  thereof,  together  with  the  fees  allowed  by  law  to 
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the  commissioiiers,  shall  be  paid  by  the  petitionees,  and  shall 
be  allowed  to  them  as  part  of  the  costs  to  be  taxed. 

6  Cow.,  113. 

B*p*to       g  33.  qphg  gaid  report  shall  be  proved  or  acknowledged 
Jfeud      before  some  officer  authorised  to  take  the  proof  of  deeds,  in 
the  same  manner  that  deeds  are  required  to  be  proved  or 
acknowledged,  to  entitle  them  to  be  recorded,  and  shall  be 
filed  in  the  office  of  the  clerk  of  the  court. 

1R.L.,  60S,  §4;  44  Bn  372. 

£8?*         S  34.  On  good  cause  shown,  the  court  may  set  aside  the 

report,  Ac.  report,  and  appoint  new  commissioners  as  often  as  may  be 

necessary,  who  shall  proceed  in  like  manner  as  above  directed. 

9  How.  P.  R.,  71.   • 

£2^£>rt  §  35.  Upon  any  report  of  the  commissioners  being  confirmed 
by  the  court,  judgment  shall  thereupon  be  given,  that  such 
partition  be  firm  and  effectual  forever,  and  such  judgment 
shall  be  binding  and  conclusive : 

i.  On  all  parties  named  therein,  and  their  legal  represen- 
tatives, who  shall,  at  the  time,  have  any  interest  in  the  premises 
divided,  as  owners  in  fee,  or  as  tenants  for  years,  or  as  entitled 
to  the  reversion,  remainder  or  inheritance  of  such  premises 
after  the  termination  of  any  particular  estate  therein ;  or  who, 
by  any  contingency  contained  in  any  will  or  grant  or  other- 
wise, may  be  or  may  become  entitled  to  any  beneficial  interest 
in  the  premises ;  or  who  shall  have  any  interest  in  any  undi- 
-  vided  share  of  the  premises,  as  tenant  for  years,  for  life,  by 
the  curtesy,  or  in  dower : 

2.  On  all  persons  interested  in  the  premises,  who  may  be 
unknown,  to  whom  notice  shall  have  been  given  of  the  appli- 
cation for  partition,  by  such  publication  as  is  herein  before 
directed:  and, 

3.  On  all  other  persons  claiming  from  such  parties,  or  per- 
sons or  either  of  them. 

1  R.  K,  608,  §  4;  16  N.  Y.f  626;  9  B.,  604;  1  B.,  663;  1  Ed.,  630;  3 
H.,  267 ;  1  HM  141 ;  11  W.,  488 ;  11  W.,  647 ;  13  J.  R.,  488. 

£2?™?**  §  3s-  But  siid1  judgment  and  partition  shall  not  affect  any 
»<fected.  tenants,  or  persons  having  claims  as  tenants,  in  dower,  by  the 
curtesy,  or  for  life,  to  the  whole  of  the  premises  which  shall 
be  the  subject  of  such  partition ;  nor  shall  such  judgment  and 
partition  preclude  any  person  except  such  as  are  specified 
in  the  last  section,  from  claiming  any  title  to  the  premises  in 
question,  or  from  controverting  the  title  or  interest  of  the 
parties,  between  whom  such  partition  shall  have  been  made. 

1R.L.,  608,  §3,4  415;  15N.Y.,625;  1B.,663;  11  How.  P.  R.,  490. 

praiLs  or     §  37«  If  ^e  commissioners  so  appointed,  shall  report  to  the 
ggtf       court,  that  the  lands,  tenements  or  hereditaments,  of  which 
partition  shall  have  been  directed  as  aforesaid,  are  so  situated, 
or  that  any  distinct  lot,  tract  or  portion  thereof,  is  so  situ- 
ated, that  a  partition  thereof  cannot  be  made,  without  great 
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prejudice  to  the  owners  of  the  same;  and  if  the  court  shall  be   TmMK 
satisfied  that  such  report  is  just  and  correct,  the  court  may 
thereupon,  by  a  rule  to  be  entered  on  the  filing  of  the  said 
report,  order  the  commissioners  to  sell  the  premises  so  situ- 
ated, at  public  auction,  to  the  highest  bidder. 

1  ».  L,  608,  §  6;  19  W.,  226. 

5  38.  The  court  shall  direct,  in  such  order,  the  terms  of  J^JJJ01 
credit  which  may  be  allowed,  for  any  portions  of  the  purchase 
money  of  which  it  shall  think  proper  to  direct  the  investment, 
and  for  such  portions  of  such  purchase  money,  as  are  required 
by  the  provisions  herein  after  contained,  to  be  invested  for 
the  benefit  of  any  unknown  owners,  any  infants,  any  parties 
out  of  the  state,  or  any  tenants  for  life,  in  dower  or  by  the 
curtesy. 

5  39.  The  portions  of  the  purchase  money  for  which  credit  2SSJa.how 
shall  have  been  so  allowed,  shall  always  be  secured  at  interest, 
by  a  mortgage  of  the  premises  sold,  by  a  bond  of  the  pur- 
chaser, and  by  such  other  security  as  the  court  shall  prescribe. 

$  40.  The  commissioners  may  take  separate  mortgages  and  JgJS^ 
other  securities,  for  such  convenient  shares  or  portions  of  the 
purchase  money,  as  are  directed  by  the  court  to  be  invested 
as  aforesaid,  in  the  name  of  the  clerk  of  the  court  and  his  [3843 
successors  in  office,  or  of  any  one  of  such  clerks,  and  for  such 
shares  as  any  known  owner  of  full  age  shall  desire  to  have  so 
invested,  in  the  names  of  such  owners. 

§41.  Upon  such  sales  being  confirmed,  as  herein  after  to  whom  to 
mentioned,  the  said  commissioners  shall  deliver  such  mort-  ed. e  Ter" 
gages  or  other  securities,  to  the  clerk  of  the  court,  or  to  the 
known  owners  whose  shares  were  so  invested. 

$  42.  Before  the  making  of  any  order  for  the  sale  of  the  said  *£*** 
premises,  where  the  creditors  having  specific  liens  shall  not  Sel1*1* 
have  been  made  parties,  the  court,  on  the  motion  of  either 
party,  shall  direct  the  petitioner  to  amend  his  petition,  by 
making  every  creditor  having  a  specific  lien  on  the  undivided 
interest  or  estate  of  any  of  the  parties  by  mortgage,  devise, 
or  otherwise,  a  party  to  the  proceedings ;  and  shall  direct  the 
clerk  of  the  court  to  ascertain  and  report  whether  the  shares 
or  interests  in  the  premises  of  the  parties  in  such  suit,  or  any 
of  them,  are  subject  to  any  general  lien  or  incumbrance  by 
judgment  or  decree. 

Laws  of  1830,  ch.  320,  §  42. 

§  43.  The  clerk  to  whom  such  reference  shall  be  made,  gj*B 
shall  immediately  thereafter  cause  a  notice  to  be  published 
once  in  each  week,  for  six  weeks  successively,  in  the  state 
paper,  and  also  in  a  newspaper  printed  in  every  county  in 
which  any  of  the  lands  in  question  are  situated,  requiring  all 
persons  having  any  general  lien  or  incumbrance  on  any  undi- 
vided interest  or  share  therein,  by  judgment  or  decree,  to 
produce  to  the  said  clerk,  on  or  before  a  certain  day  to  be 
named  in  such  notice,  proof  of  all  such  liens  or  incumbrances, 
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together  with  satisfactory  evidence  of  the  amount  due  there- 
on ;  and  the  clerk  shall  report,  with  all  convenient  speed,  the 
names  of  the  creditors,  the  nature  of  the  incumbrances,  tho 
dates  thereof,  and  the  several  amounts  appearing  to  be  dtu 
thereon. 

Laws  of  1830,  ch.  320,  §  43;  7  Ab.,  418;  12  W.f  269;  4  Pai.,  481. 

§  44.  If  it  shall  appear  by  the  proceedings  on  such  petition 
or  such  report,  that  there  are  any  existing  incumbrances  upon 
the  estate  or  interest  in  the  premises  of  any  party  named 
in  the  proceedings  in  the  suit,  the  court  shall,  in  the  order  of 
sale,  direct  the*  commissioners  to  bring  into  court,  and  pay 
to  the  clerk  thereof,  the  portion  of  the  monies  arising  from 
the  sale  of  the  estate  and  interest  of  such  party,  after  deduct- 
ing the  portion  of  the  costs,  charges  and  expenses  to  which  it 
shall  be  liable. 

Laws  of  1830,  ch.  320,  §  44. 

§  45.  Such  party  may  apply  to  the  court  to  order  such 
monies,  or  such  part  thereof  as  he  shall  claim,  to  be  paid  to 
him ;  which  application  shall  be  accompanied, 

i.  By  his  own  affidavit,  stating  the  true  amount  actually 
due  on  each  incumbrance,  the  owner  of  such  incumbrance, 
and  his  residence,  as  far  as  known  to  such  party : 

2.  By  proof,  by  affidavit,  of  the  due  service  of  a  notice  on 
each  owner  of  any  incumbrance,  of  the  intention  to  make 
such  application,  at  least  fourteen  days  previously.  If  such 
owner  reside  in  this  state,  such  notice  shall  be  served  person- 
ally, or  if  he  be  absent  from  his  residence,  by  leaving  a  copy 
there,  with  some  person  of  proper  age.  If  such  owner  reside 
out  of  this  state,  such  notice  may  be  served  on  him  personally, 
twenty  days  previously  or  by  publishing  the  same  in  the  state 
paper  four  weeks  successively,  once  in  each  week. 

§  46.  Upon*  such  application  and  proof  of  notice  being 
made,  the  court  shall  proceed  to  hear  the  proofs  and  allega- 
tions of  the  parties.  If  any  question  of  fact  shall  arise, 
which,  in  the  opinion  of  the  court,  cannot  be  satisfactorily 
determined  without  a  trial'  by  jury,  the  court  shall  award  a 
feigned  issue,  to  be  tried  as  in  other  cases.  The  costs  of  such 
trial  shall  be  paid  by  the  party  failing ;  which  payment  shall 
be  enforced  by  attachment,  as  in  other  cases. 

§  47.  When  the  amount  of  existing  incumbrances  shall 
have  been  ascertained,  the  court  shall  proceed  to  order  a  dis- 
tribution of  the  monies  so  brought  into  and  remaining  in 
court,  among  the  several  creditors  having  such  incumbrances, 
according  to  the  priority  thereof  respectively. 

g  48.  The  clerk  or  other  officer  of  the  court  by  whom  any 
such  incumbrance  shall  be  paid  off,  shall  procure  satisfaction 
thereof  to  be  acknowledged,  in  the  form  required  by  law,  and 
shall  cause  such  incumbrance  to  be  duly  satisfied  or  cancelled 
of  record,  and  shall  defray  the  expenses  thereof  out  of  the 
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portion  of  the  monies  in  court  belonging  to  the  party  by    Tm*a 
whom  such  incumbrance  was  payable. . 

§  49.  The  proceedings  to  ascertain  and  settle  the  amount  of  §Jj*£gf£ 
incumbrances  as  herein  provided,  shall  not  affect  any  other  be  delayed. 
party  in  such  suit  for  partition,  nor  delay  the  paying  over  or 
investing  of  monies  to  or  for  the  benefit  of  any  party  upon 
whose  estate  in  the  premises  there  shall  not  appear  to  be  any 
existing  incumbrances. 

§  50.  Whenever  the  estate  of  any  tenant  in  dower,  or  by  J^e°for 
the  curtesy,  or  for  life,  to  the  whole  or  any  part  or  share  of  the  ^SSiS  £ 
premises  in  question,  has  been  admitted  by  the  parties,  or  premises. 
ascertained  by  the  court,  to  be  existing  at  the  time  of  the 
order  for  such  sale,  and  the  person  entitled  to  such  estate  has 
been  made  a  party  to  the  proceedings,  the  court  shall  first 
consider  and  determine,  under  all  the  circumstances  of  the 
case,  whether  such  estate  ought  to  be  excepted  from  such  sale, 
or  whether  the  same  should  be  sold;  and  in  making  such 
determination,  they  shall  have  regard  to  the  interests  of  all 
the  parties. 

Laws  of  1814,  249,  §  1 ;  1R.L,  513,  §  15;  7  Pai.,  394. 

§  51.  If  a  sale  of  the  premises  including  such  estate,  shall Ib- 
be  ordered,  the  estate  and  interest  of  every  such  tenant  or 
person  shall  pass  thereby ;  and  the  purchaser,  his  heirs  and 
assigns,  shall  hold  such  premises  free,  and  discharged  from  all 
claims  by  virtue  of  any  such  estate  or  interest,  whether  the 
same  be  to  any  undivided  share  of  a  joint  tenant,  or  tenant 
in  common,  or  to  the  whole  or  any  part  of  the  premises  sold. 

1  B.,  563 ;  1  Pai.,  472 ;  1  Ed.,  567 ;  13  How.  P.  R,  276,  480. 

S  52.  Upon  such  sale  being  made  of  any  such  interest  or  SSffSw? 
estate,  the  court  shall  direct  the  payment  of  such  sum  in  Ms  assent 
gross,  out  of  the  proceeds  thereof,  to  the  person  entitled  to 
such  estate  in  dower,  tenancy  by  the  curtesy,  or  tenancy  for 
life,  as  shall  be  deemed,  upon  the  principles  of  law,  applicable     t3JM» 
to  annuities,  a  reasonable  satisfaction  for  such  estate  or  inte- 
rest, and  which  the  person  so  entitled  shall  consent  to  accept 
in  lieu  thereof,  by  an  instrument  under  seal,  duly  acknow- 
ledged or  proved  in  the  manner  that  deeds  are  required  to  be 
proved,  to  entitle  them  to  be  recorded. 

Laws  of  1814,  249,  §  1;  1  R.  Ll,  513,  §  15. 

§  53.  In  case  no  such  consent  be  given  at  or  before  the  SjSHftm- 
coming  in  o£the  report  of  sale  by  the  commissioners,  then  g^110* 
the  court  shall  ascertain  and  determine  what  proportion  of  the 
proceeds  of  such  sale,  after  deducting  all  expenses,  will  be  a 
just  and  reasonable  sum  to  be  invested  for  the  benefit  of  the 
I>erson  entitled  to  such  estate  or  interest  in  dower,  by 
the  curtesy,  or  for  life;  and  shall  order  the  same  to  bb 
brought  into  court,  for  that  purpose. 

S  54.  The  proportions  of  the  proceeds  of  such  sale,  shall  be  {^"obe 
ascertained  and  determined,  in  the  several  cases  as  follows :     i^ted. 
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i.  If  an  estate  in  dower  shall  have  been  included  in  such 
order  of  sale,  its  proportion  shall  be  one-third  of  the  proceeds 
of  the  sale  of  the  premises,  or  of  the  sale  of  the  undivided 
share  In  such  premises,  upon  which  such  claim  of  dower 
existed : 

2.  If  an  estate  by  the  curtesy,  or  other  estate  for  life,  shall 
be  included  in  such  order  of  sale,  its  proportion  shall  be  the 
whole  proceeds  of  the  sale  of  the  premises,  or  of  the  sale  of 
the  undivided  share  thereof,  in  which  such  estate  shall  be : 

And  in  all  cases,  the  proportion  of  the  expenses  of  the  pro- 
ceedings shall  be  deducted  from  the  proceeds  of  such  sale. 

1  B.,  563. 

5  55.  If  the  persons  entitled  to  any  such  estate  in  dower, 
by  the  curtesy  or  for  life,  be  unknown,  the  court  shall  take 
order  for  the  protection  of  the  rights  of  such  persons,  in  the 
same  manner,  as  far  as  may  be,  as  if  they  were  known  and 
had  appeared. 

Laws  of  1840,  ch.  177,  ch.  379.      Post,  vol  4>  p.  611. 

g  56.  The  commissioners  shall  give  notice  of  any  sale  to  be 
made  by  them,  for  the  same  time  and  in  the  same  manner  as 
is  required  by  law  on  sales  of  real  estate  by  sheriffs  on 
execution. 

22  B.,  171. 

§  57.  The  terms  of  such  sale  shall  be  made  known  at  the 
time ;  and  if  the  premises  consist  of  distinct  buildings,  forms 
or  lots,  they  shall  be  sold  separately. 

§  58.  Neither  of  the  said  commissioners,  nor  any  person  foi 
the  benefit  of  either  of  them,  shall  be  interested  in  the  pur- 
chase, nor  directly  nor  indirectly  purchase  any  of  the  premises 
sold,  nor  shall  any  guardian  of  any  infant  party  in  such  suit, 
purchase,  or  be  interested  in  the  purchase  of,  any  lands  being 
the  subject  of  such  suit,  except  for  the  benefit  or  in  behalf  or 
such  infant ;  and  all  sales  contrary  to  the  provisions  of  this 
section  shall  be  void. 

22  B.,  171. 

§  59.  After  completing  such  sale,  the  commissioners  shall 
report  the  same  to  the  court  on  their  oath,  with  a  description 
of  the  different  parcels  of  land  sold  to  each  purchaser,  the 
name  of  such  purchaser,  and  the  price  bid  by  him ;  which 
report  shall  be  filed  in  the  court. 

1B.L,  610,  §  5. 

§  60.  If  such  sales  be  approved  and  confirmed  by  the  court, 
an  order  shall  be  entered,  directing  the  commissioners,  or  any 
two  of  them,  to  execute  conveyances  pursuant  to  such  sales; 
which  they  are  hereby  authorised  to  do. 

S  61*.  Such  conveyances  so  executed,  shall  be  recorded  in 
the  county  where  the  premises  are  situated;  and  shall  be  a 
bar,  both  in  law  and  equity,  against  all  persons  interested  in 
such  premises  in  any  way,  who  shall  have  been  named  as 
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parties  in  the  said  proceedings;  and  against  all  such  persons    TlTLB  ** 
and  parties  as  were  unknown,  if  notice  shall  have  been  given 
of  the  application  for  partition,  by  such  publication  as  is 
herein  before  directed;  and  against  all  other  persons  claiming 
from  such  parties,  or  either  of  them. 

17  N.  Y..  211. 

g  61b.  Such  conveyances  shall  also  be  a  bar  against  all  per-  Effector 
sons  having  general  liens  or  incumbrances  by  judgment  or  Mme* 
decree  on  any  undivided  share  or  interest  in  the  premises  sold, 
in  all  cases  where  the  notice  to  such  creditors  herein  before 
prescribed  shall  have  been  given ;  and  also  against  all  persons 
having  specific  liens  on  any  undivided  share  or  interest  therein 
who  shall  have  been  made  parties  to  the  proceedings.  But 
no  creditor  having  any  such  specific  lien,  shall  be  affected  by 
such  sale  or  conveyance,  unless  he  shall  have  been  made  party 
to  the  proceedings. 

Laws  of  1830,  ch.  320,  §  45;  4  Pai.,  442;  3  Pai.,  666. 

§  62.  The  costs  and  expenses  of  the  proceedings,  shall  be  costiand 
deducted  from  the  proceeds  of  every  sale  made  by  the  com-  expenMi- 
missioners;  and  shall  be  by  them,  in  the  first  instance,  paid 
to  the  petitioners  or  their  attorney. 

§  63.  The  proceeds  of  every  such  sale,  after  deducting  the  gjfj*  of 
costs,  shall  be  divided  among  the  parties  whose  rights  and  proceeds  or 
interests  shall  have  been  sold,  in  proportion  to  their  respective  B*le' 
rights  in  the  premises;  and  the  shares  of  such  of  the  said 
parties  as  are  of  full  age,  shall  be  paid  to  them  or  their  legal 
representatives,  by  the  commissioners,  or  shall  be  brought 
into  court  for  their  use. 

1R.L,  510,  §6;  4  Pal,  443. 

§  64.  Where  any  of  such  known  parties  are  infants,  the  shares  of 
court  may  in  its  discretion,  direct  the  share  of  such  infant  to  SanS. 
be  paid  over  to  the  general  guardian,  or  to  be  invested  in  per- 
manent securities  at  interest,  in  the  name  and  for  the  benefit 
of  such  infant. 

$  65.  Where  any  of  the  parties  whose  interests  have  been  n>.  of  un- 
sold, are  absent  from  the  state,  without  legal  representatives  SK111* 
in  this  state,  or  are  not  known  or  named  in  the  proceedings,  ownert- 
the  court  shall  direct  the  shares  of  such  parties  to  be  invested 
in  permanent  securities  at  interest,  for  the  benefit  of  such 
parties,  until  claimed  by  them  or  their  legal  representatives. 

1B.L,  610,  §  1. 

S  66.  Where  the  proceeds  of  a  sale,  belonging  to  any  tenant  J*™*,10 
in  dower,  or  by  the  curtesy,  or  for  life,  shall  be  brought  into  t™m?T 
court,  as  herein  before  directed,  the  court  shall  direct  the  same 
to  be  invested  in  permanent  securities  at  interest,  so  that 
such  interest  shall  annually  be  paid  to  the  parties  entitled 
to  such  estates,  during  their  lives  respectively. 

16  B.,  531. 


n.— 43 
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g  67,  The  court  may,  in  its  discretion,  require  all  or  any  of 
the  parties,  before  they  shall  receive  any  share  of  the  monies 
arising  from  such  sale,  to  give  security  to  the  satisfaction  of 
such  court,  to  refund  the  said  share  with  interest  thereon,  in 
case  it  shall  thereafter  appear  that  such  party  was  not  entitled 
thereto. 

1  II.  L.,  510,  §  1. 

g  G8.  Where  any  security  is  directed  to  be  taken  by  a  court, 
or  any  investment  to  be  made,  or  any  security  shall  be  taken 
by  commissioners  on  the  sale  of  any  real  estate  as  herein 
before  directed,  except  where  provision  shall  be  made  for 
taking  the  same  in  the  name  of  any  known  owner,  the  bonds, 
mortgages,  or  other  evidences  thereof  shall  be  taken  in  the 
name  of  the  clerk  of  the  court,  and  his  successor  in  office, 
who  shall  hold  the  same  by  virtue  of  their  respective  offices, 
and  shall  deliver  them  to  their  successors. 

16  B.,  634. 

g  69.  Such  clerks  shall  receive  the  interest  or  principal  of 
any  sums  as  they  become  due,  and  apply  or  re-invest  the 
same,  according  to  the  circumstances  of  the  case,  as  the  court 
shall  direct;  and  shall,  once  in  every  year,  render  to  the  court 
an  account  in  writing,  and  on  oath,  of  all  monies  received  by 
them,  and  of  the  application  thereof;  and  upon  any  neglect 
to  render  such  account,  and  upon  any  misapplication  of  any 
monies  received,  the  court  shall  suspend  such  clerk  from  exer- 
cising the  duties  of  his  office,  and  shall  immediately  report 
his  delinquency  to  the  governor,  to  the  end  that  he  may  be 
removed  by  the  governor  and  senate. 

g  70.  Ail  investments  and  re-investments  under  the  pro- 
visions of  this  Title,  shall  be  made  in  the  public  stocks  of  the 
United  States,  or  of  this  state,  or  on  bond  and  mortgage  upon 
unincumbered  real  estate,  of  at  least  double  the  value  of  such 
investment;  and  no  such  security,  bond,  mortgage,  or  other 
evidence  of  such  investment,  shall  be  discharged,  transferred 
or  impaired,  by  any  act  of  the  clerk,  without  the  order  of 
the  court,  entered  in  the  minutes  thereof. 

1  N.  Y.,  444 ;  16  B.,  531  j  4  S.  C1l,  65. 

g  71.  Any  person  interested  in  such  investments  or  securi- 
ties, may,  with  the  leave  of  the  court,  prosecute  the  same  in 
the  name  of  the  existing  clerk;  and  no  suit  shall  be  abated 
by  the  death,  removal  from  office,  or  resignation  of  the  clerk 
to  whom  such  evidences  were  executed,  or  of  any  of  his 
successors. 

g  72.  When  final  judgment  for  partition  shall  be  rendered, 
the  court  shall  also  adjudge  each  of  the  parties  concerned 
therein,  other  than  the  petitioners,  to  pay  to  such  petitioners, 
a  proportion  of  the  costs  and  charges  of  the  proceedings,  to 
be  ascertained  by  the  court,  according  to  the  respective  rights 
of  the  parties,  and  the  proportion  of  such  costs  assessed  upon 
the  unknown  owrners,  to  be  chargeable  on  the  part  remaining 
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undivided;  and  upon  such  judgment,  execution  may  issue  as  TITLE  * 
in  personal  actions,  and  may  be  levied  on  the  property  of  the 
parties  respectively  charged  with  such  costs,  and  upon  any 
share  or  part  of  the  premises  allotted  on  any  such  division,  to 
any  owner  unknown  or  not  named,  and  upon  every  portion  t329^ 
remaining  undivided,  for  the  proportion  adjudged  to  be  paid 
by  such  owners  or  chargeable  to  the  part  remaining  undivided. 
And  a  sale  of  such  premises  thereupon  shall  be  as  valid  as  if 
such  unknown  owner  had  been  named  in  the  proceedings  and 
in  such  execution. 

1R.  L.,  510,  §C. 

§  73.  If  the  petitioners  for  any  partition  shall  become  non-  £°»}jst 
suit,  or  suffer  a  discontinuance,  or  a  verdict  shall  pass  against  petitioners. 
them,  or  judgment  shall  be  rendered  against  them  on  demurrer 
they  shall  pay  costs,  to  be  recovered  and  collected  as  in  per- 
sonal actions. 

§  74.  Any  proceedings  for  partition  commenced  in  the  court  ^JJJJJJ^ 
of  common  pleas,  or  in  a  mayor's  court,  may  bo  removed  into  "»to  ** 
the  supreme  court  by  writ  of  certiorari,  to  be  allowed  by  any  KS*f 
of  the  justices  thereof,  if  the  same  be  served  before  any  juror 
shall  be  sworn  to  try  any  issue  joined  in  such  proceedings,  or 
before  judgment  be  given,  that  partition  shall  be  made ;  and 
upon  such  removal,  the  like  proceedings  shall  be  had  as  if  the 
petition  had  been  originally  presented  to  the  supreme  court. 

1R.L,  610,  §  11. 

§  75.  Upon  any  final  judgment  rendered,  that  partition  be  JJ*?01 
made,  or  confirming  partition,  or  for  the  sale  of  any  premises, 
or  confirming  such  sale,  a  writ  of  error  may  be  brought  by 
any  of  the  parties  to  such  judgment,  jointly  or  separately, 
and  without  the  consent  of  any  co-plaintiff  or  co-defendant, 
within  the  same  time  and  under  the  like  restrictions,  as  in 
cases  of  personal  actions. 

1  R.  L.,  510,  §  12. 

§  76.  It  shall  not  be  necessary  for  a  plaintiff  or  defendant  £™3<2* 
bringing  such  writ,  to  summon  and  sever  any  co-plaintiff  or  jgi»t»* 
co-defendant. 

§  77.  Error  may  be  assigned  upon  such  writ  for  any  erro-  **S$&&% 
neous  adjudication  upon  the  rights  of  any  of  the  respective  jg*11111^ 
defendants  or  respective  plaintiffs,  and  the  court  shall  direct 
the  person  whose  interest  is  affected  by  such  adjudication,  to 
plead  to  such  assignment  of  errors,  and  to  appear  in  such 
cause  as  a  defendant  in  error. 

§  78.  The  court  may  give  judgment  either  for  aflirmance  or  jJJgJJJ11 
reversal,  in  part  or  in  whole,  with  costs  to  be  paid  by  either 
of  the  parties,  or  by  any  one  or  more  defendant  or  plaintiff,  to 
his  co-defendant  or  co-plaintiff. 

§  79.  The  court  of  chancery  shall  have  the  same  power,  32J£* 
upon  petition  or  bill  filed  in  that  court,  to  decree  partitions 
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and  sales  of  lands,  tenements  and  hereditaments,  as  is  herein 
given  to  the  common  law  courts  in  like  cases. 

1  R.  L.t  514,  §  16  k  17 ;  4  B.,  229;  3  Pal,  245  ;  4  S.  Ch.,  509 ;  1  S.  Ch.f 
201. 

§  80,  The  same  notice  shall  be  given,  served  and  published 
and  verified  by  affidavit,  guardians  of  minors  shall  be  ap- 
pointed, the  same  rules  as  to  parties  shall  apply,  and  the  like 
proceedings  shall  be  had,  as  herein  before  directed,  except  as 
herein  after  provided. 

Laws  of  1830,  ch.  320,  §  48. 

§  81.  Instead  of  appointing  commissioners  in  the  first 
instance,  to  make  partition,  if  it  shall  appear  by  the  report  of 
a  master  or  otherwise,  that  the  premises,  or  any  part  of  them 
are  so  circumstanced  that  a  partition  thereof  cannot  be  made 
without  great  prejudice  to  the  owners,  the  court  may  order  a 
sale  of  such  premises  at  public  auction,  by  one  of  the  masters, 
upon  the  same  notice  as  herein  before  directed  in  sales  by 
commissioners,  which  sales  shall  be  made  in  the  manner  herein 
before  prescribed ;  and  on  the  master's  report  being  confirmed, 
he  shall  execute  conveyances  to  the  purchasers  at  such  sales, 
which  shall  have  the  same  effect  as  if  executed  by  commis- 
sioners, according  to  the  foregoing  provisions.  The  court 
may  in  like  manner,  as  above  provided,  amend  the  petition  or 
bill,  and  other  pleadings,  with  the  like  saving  to  the  parties 
affected  thereby,  and  may  award  one  or  more  issues  to  try 
any  feet  contested  by  the  parties. 

Laws  of  1826,  146;  22  B.,  171 ;  2  B.,  601;  10  Pal,  475;  7  How.  P.  B^ 
307. 

S  82.  Any  bill  or  petition  may  be  taken  as  confessed  in  the 
court  of  chancery,  in  the  same  manner  as  judgment  by  default 
may  be  entered  in  the  supreme  court,  according  to  the  practice 
of  courts  of  equity  in  other  cases. 

1  R.  L.,  514>  §  16  A  17. 

§  83a.  Whenever  partition  shall  be  decreed  by  a  court  of 
equity,  if  it  shall  appear  that  it  cannot  be  made  equal  between 
the  parties,  without  prejudice  to  the  rights  and  interests  of 
some  of  them,  the  court  may  decree  compensation  to  be  made 
by  one  party  to  the  other,  for  equality  of  partition,  according 
to  the  equity  of  the  case. 

1  R.  L.,  514,  §  16  A  17;  1  B.,  506. 

§  83b.  Whenever  a  reference  to  ascertain  and  report  incum- 
brances shall  become  necessary,  the  same  may  be  made  to  a 
master  or  to  a  register  or  clerk  as  the  court  shall  think  fit. 

Laws  of  1830,  ch.  320,  §  49;   1847,  ch.  280,  §  77. 

§  84.  The  final  decree  of  such  court  for  the  partition  or  sale 
of  any  premises,  made  upon  such  petition  and  proceedings 
aforesaid,  and  every  partition  or  sale  made  thereupon,  shall 
be  binding  and  conclusive  on  all  parties  named  in  the  said 
proceedings,  and  on  all  parties  interested  in  the  premises,  who 
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or  whose  interest  may  be  unknown,  and  their  legal  represen-   TmjR  * 
tatives,  and  all  claiming  under  them,  as  if  such  sales,  partition 
and  proceedings  had  taken  place,  and  judgment  had  been 
rendered  thereon  in  the  supreme  court,  under  the  foregoing 
provisions. 

23  B.f  301. 

§  85.  Any  party  to  such  decree,  and  any  party  interested  fwg*1* 
in  the  premises,  though  not  named  in  the  pleadings,  who  decrees. 
would  be  entitled  to  bring  a  writ  of  error,  if  the  proceedings 
were  in  the  supreme  court,  may  appeal  from  any  decree  or 
order  of  the  said  court,  upon  any  such  proceedings,  within  tho 
same  time  and  under  the  like  regulations,  as  in  other  cases. 

§  86.  Whenever  it  shall  appear  satisfactorily,  by  due  proof,  J*^?11®1 
or  on  the  report  of  a  master  to  the  court  of  chancery,  that  "JjJ**]* 
any  infant  holds  real  estate  in  joint  tenancy  or  in  common,  or  s**"11*11* 
in  any  other  manner  which  would  authorise  his  being  made  a 
party  to  a  suit  in  partition,  and  that  the  interest  of  such  infant 
or  of  any  other  person  concerned  therein,  requires  that  parti- 
tion of  such  estate  should  be  made,  such  court  may  direct  and    &*u 
authorise  the  general  guardian  of  such  infant  to  agree  to  a 
division  thereof,  or  to  a  sale  thereof,  or  of  such  a  part  of  the 
said  estate,  as  in  the  opinion  of  the  court  shall  be  incapable  • 

of  partition,  or  as  shall  be  most  for  the  interest  of  the  infant  to 
be  sold. 

laws  of  1814,  129,  §  2;  1830,  ch.  320,  §  46;  2  Pal,  566;  2*7  How.  P. 
R.,^29. 

5  87.  Such  guardian  shall  report  to  the  court,  on  oath,  the  order  for 
partition  or  sale  so  made  by  him,  and  if  the  same  shall  beSS.87' 
approved  and  confirmed  by  the  court,  an  order  shall  be  en- 
tered authorising  such  guardian  to  execute  conveyances  of 
the  right  of  such  infant  to  such  part  of  the  said  estate  #&  shall 
have  been  sold,  to  the  purchaser  thereof,  or  to  execute  re- 
leases of  the  right  of  such  infant  to  such  part  of  the  said 
estate,  as  in  the  said  division  falls  to  the  shares  of  the  other 
joint  tenants,  or  tenants  in  common. 
27  How.  p.  r.;1;9.     f  .  '(  aX 

§  88*.  Such  deeds  shall  be  as  Valid  and  effectual  to  convey  Effect  or 
the  share  and  part  of  such  infant,  as  if  the  same  had  been deedi* 
executed  by  such  infant  after  arriving  at  full  age.    And  in  in&nu, 
case  of  a  sale  of  any  part  of  such  estate,  the  infant  shall  be5£tof 
deemed  a  ward  of  the  court,  and  such  order  shall  be  taken  as 
the  court  may  direct,  for  securing,  investing  and  applying  the 
proceeds  of  the  sale,  and  requiring  security  from  the  guar- 
dian for  that  purpose. 

88b.  Whenever  such  infant  shall  be  a  married  woman,  the  Guardian 
court  of  chancery,  upon  petition,  may  appoint  her  husband S£Eri,d 
as  her  guardian ;  and  to  every  husband  so  appointed,  the  pro- 
visions of  the  three  last  preceding  sections  shall  be  deemed 

tO  apply.      I*ws  of  1830,  ch.  320,  §  47. 

S  89.  Whenever  it  shall  appear  to  the  court  of  chancery,  on  partition 
the  application  of  any  committee  of  any  idiot,  lunatic,  or  per-*JC0mmlfc" 
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son  mentally  incapable  of  managing  his  affairs,  holding  any 
real  estate  in  joint  tenancy,  or  in  common,  or  in  any  other 
manner,  to  authorise  his  being  made  party  to  a  suit  in  parti- 
tion, that  the  interest  of  such  idiot,  lunatic  or  other  person  as 
aforesaid,  or  any  of  the  parties  interested  in  such  estate, 
requires  a  partition  thereof,  it  shall  be  referred  to  a  master  in 
chancery,  to  inquire  into  and  report  upon  the  circumstances. 

1  R.  L.,  148,  §  4. 

§  90.  Upon  the  coming  in  of  the  report,  and  a  hearing  and 
examination  of  the  matter,  the  court  may  authorise  such 
committee  to  agree  to  a  partition  of  such  estate,  and  to  exe- 
cute releases  of  the  right  of  such  lunatic,  idiot,  or  other 
person  as  aforesaid,  in  and  to  the  share  of  such  estate  falling 
to  the  other  joint  tenants,  or  tenants  in  common. 

§  91.  Such  releases  shall  be  as  valid  and  effectual  to  convey 
the  share  of  such  lunatic,  idiot  or  other  person  of  unsound 
mind,  as  if  the  same  had  been  executed  by  them  'respectively 
when  of  sound  mind  and  understanding,  and  for  a  valuable 
consideration. 

§  92.  Where  any  lands  or  tenements  shall  be  held  by  the 
people  of  this  state,  and  by  any  individuals  as  tenants  in 
common,  proceedings  for  the  partition  thereof  may  be  had 
against  the  people  of  this  state,  in  the  supreme  court  or  in 
the  court  of  chancery,  in  the  same  manner  as  against  indi- 
viduals, and  the  like  orders,  decrees,  and  judgments  shall  be 
had  therein. 

Lpwaof  1814,  249,  §  2  &  3. 

§  93.  The  petition  and  all  other  notices  required  to  be 
served  in  other  cases,  shall  be  served  on  the  attorney-general, 
who  shall  appear  in  behalf  of  the  state,  and  attend  to  its 
interests. 

$  94.  The  authority  hereby  given  to  proceed  for  the  parti- 
tion of  real  estate,  shall  not  authorise  the  revival  or  prose- 
cution of  any  claim  to  lands  which  would  or  might  otherwise 
be  barred  by  any  statute  of  limitations,  or  by  the  acquiescence 
of  any  party  having  any  such  claim. 

1  B.  L.,  512,  §  13. 

g  95.  Proceedings  in  partition  which  may  be  pending  when 
this  Title  becomes  a  law,  shall  not  be  invalidated  hereby;  but 
any  proceedings  to  be  had  upon  any  suit  already  commenced 
or  hereafter  to  be  brought,  after  this  Title  shall  take  effect, 
shall  be  conducted  according  to  the  foregoing  provisions. 

See  Laws  of  1857,  ch.  679;  1852,  ch.  277;  1847,  ch.  280,  ch.  430- 
1840,  ch.  177;  1830,  ch.  320,  §  40,  41,  43,  45,  46,  47,  48;  Code! 
§  420,  §  30.  Post,  vol.  4,  p.  616,  615,  556,  613,  511 ;  vol.  5,  p.  118. 
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TITLE  IV,  ™LE1 

OF  THE  WRIT  OF  NUISANCE. 

Sec.  1.  Common  law  remedy  retained. 

2.  Proceedings  in  case  of  transfer  of  nuisance. 

3.  Form  of  the  writ  of  nuisance. 

4.  Writ  how  to  bo  served. 

5.  Proceedings  if  defendant  make  default,  &c. 

6.  Trial  of  issues  of  fact,  view,  and  assessing  damages. 

7.  Judgment  in  nuisance  for  plaintiff. 

§  1.  The  common  law  remedy  by  writ  of  nuisance  is  re-  gj^jj? 
tained  as  heretofore  accustomed,  subject  to  the  provisions  retained.' 
herein  contained. 

By  sec.  453  of  tlio  Code,  the  writ  of  nuisance  is  abolished. 

S  2.  In  cases  of  nuisance,  the  plaintiff  shall  not  go  with-  J3Su5S.af 
out  remedy,  because  the  land  is  transferred  to  another;  but  in  nu  8ancc* 
such  case  the  party  by  whom  the  nuisance  was  erected,  and 
he  to  whom  it  was  transferred,  shall  both  be  named  as  defen- 
dants in  the  writ. 

1  R.  L.,  80,  §  5;  29  B.,  393;  5  B.,  79,  654;  4  B.,  564;  4  D.,  311;  3  D., 
306 ;  2  S.  S.  C,  126,  281.     39  B.,  402. 

§  3.  The  writ  of  nuisance  shall  be  substantially  in  the  fol-  Form  or  the 

lowing  fomi :  nuisance. 

"The  People,  &e.  to  the  sheriff,  &c.  Whereas  A.  B.  has 
complained  to  us,  that  C.  D.  unjustly  has  raised  a  certain  dam, 
[or  fc  a  certain  pool,'  or  '  a  certain  house,'  or  *  thrown  down  a 
certain  hedge,'  &c.  as  the  case  may  be,]  in  the  town  of 
iu  your  county,  to  the  nuisance  of  the  freehold  of  the  said 
A.  B. ;  we  do  therefore  command  you,  that  you  summon  the 
said  C.  D.  that  he  be  before  our,  &c.  at,  &c.  on,  &c.  to  answer 
the  said  A.  B.  in  the  premises.  And  have  you  then  there  this 
writ.    Witness,  &c." 

g  4.  The  writ  shall  be  served  on  or  before  the  return  day  JJriiSSSto 
thereof,  on  the  defendant  personally,  if  he  can  be  found,  by     8erv  * 
delivering  to  him  a  copy  thereof.    If  the  defendant  can  not 
be  found  within  the  county,  the  writ  may  be  served  by  leav- 
ing a  copy  at  his  dwelling-house,  with  any  person  of  proper 
age  found  therein.    The  copy  to  be  delivered  shall,  in  all     I33»l 
cases,  be  certified  by  the  officer  serving  it,  and  he  shall  specify 
in  his  return  the  mode  in  which  the  service  was  made. 

5  5.  If  the  defendant  shall  not  appear  according  to  the  Eg™* 
rules  of  the  court,  or  shall  make  default  after  appearance,  a  defendant's 
writ  of  inquiry  shall  issue  to  the  sheriff  of  the  proper  county   c    L 
commanding  him  to  go  to  the  place  where  the  nuisance  is 
alleged  to  exist,  and  by  the  verdict  of  a  jury,  to  inquire  thereof, 
andof  the  damages  occasioned  thereby,  and  on  the  return  of 
such  inquest,  the  plaintiff  shall  have  judgment. 

§  0.  If  an  issue  of  fact  be  joined  in  the  action,  it  shall  not  SSiS?* 
bo  necessary  for  the  jury  to  view  the  nuisance  complained  of,  damage* 
unless  the  court,  upon  the  application  of  the  parties,  or  of  one 
of  them,  and  on  good  cause  shown,  shall  make  order  therefor. 
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™LK  **    If  no  such  order  be  made,  the  issue  so  joined,  shall  be  tried 

in  like  manner  as  issues  of  fact,  in  other  actions.    And  in  all 

cases,  the  jury  that  inquire  of  the  nuisance,  shall  also,  if  they 

find  for  the  plaintiff,  assess  the  damages  occasioned  thereby. 

tor^SJftiir      §  7.  The  judgment  upon  a*  writ  of  nuisance,  in  case  the 

orp  plaintiff  shall  prevail,  shall  be  as  heretofore  accustomed,  that 
the  nuisance  be  removed,  and  that  the  plaintiff  recover  the 
damages  occasioned  thereby. 

See  Code  of  Procedure,  §  453.     Post,  vol.  5,  p.  125. 

TITLE  V. 

OF  WASTE. 

Sec.  1.  Guardians  and  certain  tenants  liable  to  action  for  waste* 

2.  Tenant  liable  for  waste  done  by  his  assignee. 

3.  Joint  tenants  and  those  in  common  liable  for  waste. 

4.  When  heirs  may  maintain  actions  for  waste. 

5.  First  process  to  be  summons. 

6.  Summons,  how  to  be  served. 

7.  When  special  order  for  rule  to  plead  necessary. 

8.  Proceedings  if  defendant  make  default 

9.  Trial  of  issue  of  fact;  view;  assessment  of  damages. 

10.  Judgment  for  plaintiff  not  being  joint  tenant 

11.  Joint  tenant,  Ac.,  may  elect  to  recover  damages  or  have  partition. 

12.  Judgment  for  partition  to  be  given. 

13.  Proceedings  to  effect  partition. 

14.  Commissioners  to  be  appointed. 

15.  Their  duty  in  making  partition. 

16.  Judgment  on  their  report,  costs. 

1*7.  When  sale  to  bo  made;  proceeds  how  divided. 

18.  When  court  may  stay  defendant  from  doing  waste. 

19.  Power  of  court  to  enforce  order. 

20.  Purchaser  under  execution  may  sue  for  waste. 

21  &  22.  Certain  acts  by  lawful  occupant  not  to  be  waste. 
23  &  24.  Waste  of  land  sold  by  execution,  how  prevented. 

25.  Proceedings  for  waste  done  after  order  served. 

26.  When  notice  to  show  cause,  to  be  given. 

27.  Commitment  for  violating  order. 

28.  Defendant  to  be  committed  to  close  custody. 

29.  When  defendant  may  be  discharged  on  giving  bond. 

[334]  §  !•  1?  any  guardian  or  any  tenant  by  the  curtesy,  tenant 
Sirt!onbtor in  dower,  or  for  term  of  life  or  years,  or  the  assigns  of  any 
waate.  such  tenant,  shall  commit  waste  during  their  several  estates 
or  terms,  of  the  houses,  gardens,  orchards,  land  or  woods,  or 
of  any  other  thing  belonging  to  the  tenements  so  held,  with- 
out a  special  and  lawful  license  in  writing  so  to  do,  they  shall 
respectively  be  subject  to  an  action  of  waste. 

1  R.  L.,  62,  §  2  &  3;  10  N.  T.,  114;  6  B.,  9;  12  W.,  72;  2  W.,  605;  25 
N.  Y.,  257. 

ib.  by  §  2.  In  case  any  such  tenant  shall  let  or  grant  his  estate, 

Sf8tS?Mt.  and  still  retain  possession  of  the  same,  and  commit  waste, 
the  party  entitled  to  the  reversion  of  the  tenements,  may 
maintain  his  action  of  waste  against  such  tenant. 

1  R.  L.,  62,  §  7 ;  25  N.  Y.,  257. 
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§  3.  If  one  joint  tenant  os  tenant  in  common,  shall  commit  j™1*  * 
waste  of  the  estate  held  in  joint  tenancy  or  in  common,  he  ffiSmS* 
shall  be  subject  to  an  action  of  waste,  at  the  suit  of  his 
co-tenant  or  tenants. 

1R.L,  62,  $5;  25  N.  Y.,  257. 

§  4*  An  heir  whether  he  be  within  or  of  full  age,  may  gj^i 
maintain  an  action  for  waste  done  in  the  time  of  his  ancestor, 
as  well  as  in  his  own  time. 

1R.L,  62,  §C;  25N.T.,  257. 

§5.  The  first  process  in  the  action  of  waste,  shall  be  a  Form  of 
summons,  which  shall  be  made  out  substantially  in  the  B1unin01* 
following  form : 

"The  people,  &c,  to  the  sheriff,  &c.  We  command  you 
that  you  summon  A.  B.  that  he  be  before,  &c,  at,  &c,  on, 
&c.,  to  show  wherefore  he  has  committed  waste,  to  the  injury 
of  0.  D.  of  a  certain  dwelling-house  and  garden,  situated  in 
the  town  of  in  the  said  county  of  ,  [describing 

the  premises  according  to  their  actual  situation,  and  with  the 
same  certainty  as  in  this  Chapter  before  required  in  declara- 
tions in  ejectment,]  and  which  said  premises  the  said  A.  B. 
holds  in  dower,  of  the  inheritance  of  the  said  0.  D.  [or '  which 
the  said  A.  B.  holds  as  tenant  for  years  or  otherwise,'  as  the 
case  may  be.]  And  have  you  then  there  this  precept  Wit- 
ness, &c." 

Code,  §  460.      Post,  vol.  5,  p.  124. 

S  6.  Every  such  summons  shall  be  served  on  or  before  the  J^11^^ 
return  day  thereof,  on  the  defendant  personally,  if  he  can  be  W8erv 
found,  by  delivering  to  him  a  copy  thereof.  If  the  defendant 
can  not  be  found  within  the  county,  the  summons  may  be 
served  by  leaving  a  copy  at  his  dwelling-house  on  the  premises 
wasted,  if  there  be  one,  with  any  person  of  proper  age  found 
therein.  The  copy  to  be  delivered  shall  in  all  cases  be  certi- 
fied by  the  officer  serving  it. 

S  7.  But  where  the  summons  was  served  in  any  other  *f£p\0T 
manner  than  upon  the  defendant  personally,  no  rule  to  plead,  nieto" 
shall  be  entered,  without  the  special  order  of  the  court.  pl6ad* 

§  8.  If  the  summons  be  returned  duly  served,  and  the  J*00^*- 
defendant  shall  not  appear  according  to  the  rules  of  the  court,  dXSlnt'i. 
or  shall  make  default  after  appearance,  a  writ  of  inquiry  shall  dcflwlt 
issue  to  the  sheriff  of  the  proper  county,  commanding  him  to 
go  to  the  place  wasted,  and  by  the  verdict  of  a  jury,  to  inquire 
of  the  waste  done  and  of  the  damages  occasioned  thereby;     isaai 
and  on  the  return  of  such  inquest,  the  plaintiff  shall  have 
judgment. 

§  9.  If  an  issue  of  fact  be  joined  in  the  action,  it  shall  not  JJJJ^0^ 
be  necessary  for  the  jury  to  view  the  premises  alleged  to  be  SaSSgea?0 
wasted,  unless  the  court,  upon  the  application  of  the  parties, 
or  of  one  of  them,  upon  good  cause  shown,  shall  make  order 
theiefor.    If  no  such  order  be  made,  the  issue  so  joined  shall 
be  tried  in  like  manner  as  issues  of  fact  in  other  actions.    And 

n.- 
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title  s.    .^  ^  eases,  the  jury  that  inquire  of  the  waste  done,  shall  also 

assess  the  damages  occasioned  thereby. 
judgment.       §  10.  If  the  action  be  brought  by  any  other  than  a  joint 
tenant  or  tenant  in  common,  and  if  the  plaintiff  prevail 
therein,  the  judgment  shall  be,  that  the  plaintiff  recover  the 
place  wasted,  and  treble  the  damages  found  by  the  jury. 

1  R.  L.,  62,  §  1,  3,  4  &  6;  29  B«  17. 

§  11.  If  the  action  be  brought  by  a  tenant  in  common,  or 
by  a  joint  tenant,  against  his  co-tenant,  and  the  plaintiff 
recover  judgment  therein,  he  shall  be  entitled,  at  his  election, 
either  to  take  judgment  for  treble  the  damages  found  by  the 
jury,  or  to  have  partition  made  of  the  premises  so  held  in 
common  or  joint  tenancy. 

§  12.  If  he  elect  to  have  partition  made,  the  court,  upon 
the  coming  in  of  the  verdict  of  the  jury,  shall  give  judgment 
that  partition  be  made. 

§  13.  If  the  respective  rights  and  interests  of  the  parties 
have  not  been  ascertained  or  admitted,  the  plaintiff  shall  file 
a  suggestion  setting  forth  the  same,  as  in  a  petition  for  parti- 
tion, and  praying  for  partition ;  to  which  the  defendant  shall 
plead,  and  the  same  proceedings  shall  be  had  thereon,  in  all 
respects,  as  provided  in  the  third  Title  of  this  Chapter. 

§  14.  When  the  rights  and  interests  of  the  parties  shall 
have  been  ascertained,  the  court  shall  appoint  commissioners 
to  make  partition  ;  who  shall  proceed,  in  all  respects,  as  pre- 
scribed in  the  said  third  Title,  except  as  herein  otherwise 
provided. 

§  15.  The  commissioners  shall,  in  the  first  place,  deduct 
from  the  share  or  portion  of  the  defendant,  the  amount  of 
the  damages  found  by  the  jury,  unless  they  shall  have  been 
paid  by  the  defendant,  and  shall  make*  partition,  so  as  to  allot 
to  the  plaintiff  so  much  of  such  share,  as  will  compensate  him 
for  such  damages  remaining  unpaid,  and  they  shall  proceed 
and  divide  the  residue  equally  and  justly  between  the  parties, 
according  to  their  respective  rights. 

g  16.  Upon  the  report  of  the  commissioners  being  confirmed, 
judgment  shall  be  rendered,  that  such  partition  be  final  and 
effectual  between  the  parties.  Such  judgment  shall  have  the 
like  effect  as  a  judgment  in  proceedings  for  partition;  and 
the  costs,  from  the  filing  of  the  suggestion,  shall  be  ascer- 
tained and  paid  in  the  same  proportions,  and  may  be  collected 
in  the  same  manner. 

g  17.  If  the  commissioners  report  that  the  premises  are  so 
situated  that  a  partition  thereof  cannot  be  made,  a  sale  shall 
be  ordered  in  the  like  cases,  and  the  same  proceedings  in  all 
respects,  shall  be  had  thereon,  as  provided  in  the  said  third 
Title  of  this  Chapter,  and  with  the  like  effect ;  except  that 
the  amount  of  damages  assessed  by  the  jury,  and  the  plain- 
tiff's costs  in  the  action  of  waste,  to  the  time  of  filing  the 
suggestion,  shall  bo  deducted  from  the  portion  of  the  pro- 
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ceeds  of  such  sale  belonging  to  the  defendant,  and  shall  be    TITLB  * 
paid  to  the  plaintiff. 

§  18.  After  the  commencement  of  any  action  for  the  staying 
recovery  of  land,  or  for  the  recovery  of  the  possession  of  defendants. 
land,  the  defendant  shall  not  make  any  waste  of  the  land  in 
demand,  pending  the  suit ;  and  if  such  defendant  shall  com- 
mit waste,  the  court  in  which  the  suit  is  pending,  shall  have 
power,  on  the  application  of  the  plaintiff,  to  make  an  order 
restraining  the  defendant  from  the  commission  of  any  further 
waste  thereon. 

1R.I*,  88,  §29;    6  B.,  486;    4  B.,  112;    3  B.,  347;    12  W.,  162;  4  W., 
208;  4  J.  C.  R.,  21. 

§  19.  The  court  making  such  order,  shall  have  the  same  ordtrhow 
power  to  attach  and  commit  the  defendant  for  any  violation  cnforced- 
thereof,  that  is  possessed  by  the  court  of  chancery  upon  the 
violation  of  an  injunction  to  stay  waste,  issued  by  that  court. 

§20.  Whenever  any  lands  or  tenements  shall  be  sold  by  Action  for 
virtue  of  an  execution,  issued  upon  any  judgment  or  decree,  lipoid 
the  person  to  whom  a  conveyance  may  be  executed  by  the  {ft£fecu" 
sheriff,  pursuant  to  such  sale,  may  maintain  an  action  of 
waste  against  any  person  who  may  have  been  in  possession 
of  the  premises  so  conveyed,  after  the  sale  thereof,  for  any 
waste  committed  on  such  premises,  after  such  sale. 

14  N.  Y.,  475;  3  D.,  80. 

§  21.  But  no  person  lawfully  entitled  to  the  possession  of  Exception. 
any  premises  so  sold,  shall  be  liable  to  any  such  action,  for 
doing  either  of  the  acts  authorised  in  the  next  session. 

§  22.  Any  person  entitled  to  the  possession  of  lands  or  gj^Jk 
tenements  sold  under  execution,  may,  until  the  expiration  of  wJltc* 
fifteen  months  froni  the  time  of  such  sale,  use  and  enjoy  the 
same,  as  follows,  without  being  deemed  guilty  of  waste : 

i.  He  may,  in  all  cases,  use  and  enjoy  the  premises  sold,  in 
like  manner,  and  for  the  like  purposes,  in  and  for  which  they 
were  used  and  applied,  prior  to  such  sale,  doing  no  permanent 
injury  to  the  freehold : 

2.  If  the  premises  sold  were  buildings,  or  any  other  erec- 
tions, he  may  make  necessary  repairs  thereto ;  but  he  shall 
make  no  alterations  in  the  form  or  structure  thereof: 

3.  If  the  premises  sold  were  land,  he  may  use  and  improve     i33rJ 
the  same,  in  the  ordinary  course  of  husbandry ;  but  he  shall 

not  be  entitled  to  any  crops  growing  thereon  at  the  expiration 
of  the  said  fifteen  months : 

4.  He  may  apply  any  wood  or  timber  on  such  land,  to  the 
neeesstfry  reparation  of  any  fences,  buildings  or  erections, 
which  may  have  been  thereon  at  the  time  of  the  sale  : 

5.  If  the  land  sold  is  actually  occupied  by  such  person,  he 
may  take  necessary  fire- wood  therefrom,  for  the  use  of  his 
family. 

3  D.,  79 ;  10  Pai.,  598. 

§  23.  If  the  person  against  whose  property  such  execution  $?£,* 
shall  have  been  issued,  or  any  person  who  may  be  in  posses-  WMte  ta 
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JUS**  *■    sion  of  the  premises  so  sold,  shall,  at  any  time  after  the  sale 


of  such  premises,  and  before  the  time  allowed  for  redeeming 
the  same,  do  any  act  of  waste  thereon,  or  shall  threaten  or 
make  preparations  to  commit  waste  thereon,  the  purchaser  of 
such  premises,  or  his  authorised  agent,  may  apply  by  petition 
to  the  chancellor,  or  to  any  circuit  judge  or  supreme  court 
\  commissioner,  or  to  the  first  judge  of  the  county  courts  of  any 

county,  for  an  order  restraining  such  wrong-doer  from  the 
commission  of  any  further  waste  upon  such  premises. 

Laws  of  1820,  168,  §  5. 

it.  §  24.  If  the  officer  to  whom  application  shall  be  so  made, 

shall  be  satisfied  by  due  proof,  that  waste  has  been  actually 
•       committed  by  the  person  against  whom  the  application  is 
made,  or  that  the  same  has  been  threatened,  or  that  prepa- 
rations for  committing  it  have  been  made,  by  such  person, 
such  officer  shall  grant  an  order  restraining  such  person 
from  the  commission  of  any  waste  on  the  premises  so  sold. 
vfobtionof     §  25.  If  the  person  against  whom  any  such  order  shall  be 
2SSk£Lw  made,  shall,  after  the  service  of  a  copy  thereof,  commit  any 
waste  in  violation  of  the  said  order,  he  shall  be  liable  to  be 
proceeded  against  and  punished  in  the  same  manner  as  for 
violation  of  an  injunction  to  stay  waste,  issued  out  of  the 
court  of  chancery ;  and  for  that  purpose  the  officer  who  may 
have  granted  any  such  order,  shall  possess  the  same  power 
and  jurisdiction  as  the  chancellor. 
Sotwum      $  26-  When  complaint  shall  be  made  of  the  violation  of 
'  any  such  order  to  restrain  waste,  the  court  or  officer  may 
order  notice  to  be  given  to  the  person  complained  of,  to  shew 
cause  why  he  should  not  be  committed,  if  from  the  circum- 
stances of  the  case  they  shall  judge  such  order  expedient. 
commit.         §  27.  Upon  satisfactory  proof  of  such  violation,  such  court 
ment,form  or  0fficer  shall  issue  a  warrant  to  the  sheriff  of  the  county, 
reciting  such  order  and  the  proof  of  the  violation  thereof,  and 
thereby  commanding  such  sheriff  to  commit  such  defendant 
to  close  confinement,  for  such  term  of  time,  not  more  than 
one  year,  as  shall  be  deemed  expedient. 
(338]        §  28.  The  sheriff  shall  execute  such  warrant  accordingly, 
Sb&j.066  a™  sball  commit  the  person  named  therein,  without  allowing 

him  the  liberties  of  the  jail. 

fefeL&nt       §  29-  Such  warrant  may  be  superseded,  and  such  person 

ma^dis-  may  be  discharged  by  the  court  or  officer  committing  him, 

charBed-      upon  receiving  a  bond,  in  such  penalty  and  with  such  sufficient 

sureties,  as  such  court  or  officer  may  approve,  to  the  person 

applying  for  the  warrant  of  commitment,  conditioned  that 

such  prisoner  shall  not  commit  any  waste  on  such  premises ; 

which  bond  shall  be  delivered  to  such  applicant  for  his  use, 

and  to  be  prosecuted  by  him  for  any  breach  of  the  condition 

thereof. 

See  Code,  §  450,  451.    Post,  vol.  5,  p.  124. 
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TITLE  VI.*  Tm,1T- 

OF  TRESPASS  ON  LANDS. 

Sao.  1.  Treble  damages  to  be  recovered  for  certain  trespasses. 

2.  Cases  in  which  single  damages  only  to  be  recovered. 

3.  Just  value  of  timber  taken  for  roads  or  bridges,  only  to  be  recovered. 

4.  Treble  damages  by  persons  forcibly  ousted,  Ac. 

§  1.  Every  person  who  shall  cut  down  or  carry  off,  any  Treble 
wood,  underwood,  trees  or  timber,  or  shall  girdle  or  otherwise  SSSS* 
despoil  any  trees  on  the  land  of  any  other  person,  without  the  r""~ 
leave  of  the  owner  thereof,  or  on  the  land  or  commons  of  any 
city  or  town,  without  having  any  right  or  privilege  in  such 
commons,  and  without  license  from  the  corporation  or  proper 
officers  of  such  city  or  town,  shall  forfeit  and  pay  to  the  owner 
of  such  land,  or  to  such  city  or  town,  treble  the  amount  of  the 
damages  which  shall  be  assessed  therefor  in  an  action  of  tres- 
pass, by  a  jury,  or  by  a  justice  of  the  peace  in  cases  provided 
by  law. 

1R.L,  525,  §  29;  29  B.,  14;  4  J).,  422;  2  W.,  247;  8  Cow.,  115;  1 
Cow.,  175,  176,  338;  14  J.  R.,  327;  8  J.  B.,344;  U.K.,  510;  18 
How.  P.  R,  468.    29  N.  Y.,  26;  27  How.  P.  R.,  51. 

S  2.  If  upon  the  trial  of  any  such  action,  it  shall  appear  that  JfgjJ Jj* 
the  trespass  was  casual  and  involuntary,  or  that  the  defendant  owes. 
had  probable  cause  to  believe  that  the  land  on  which  such 
trespass  was  committed,  was  his  own ;  or  that  such  wood, 
trees  or  timber  were  taken  for  the  purpose  of  making  or 
repairing  any  public  road  or  bridge,  by  the  authority  of  a 
commissioner  or  overseer  of  highways ;  judgment  shall  be 
given  to  recover  only  the  single  damages  assessed  by  the 
jury. 

29B.,18;  25  W.,  422. 

§  3.  Nothing  in  either  of  the   preceding  sections  shall  n>. 
authorise  any  person  to  recover  more  than  the  just  value  of 
any  timber  taken  for  the  making  or  repairing  any  public 
roads  or  bridges.   27  How.  p.  b.,  51. 

5  4.  If  any  person  be  disseised,  ejected  or  put  out  of  any  Jjg*£ 
lands  or  tenements,  in  a  forcible  manner,  or  being  put  out,  be  detainer. 
afterwards  holden  and  kept  out  by  force,  or  with  strong  hand, 
he  shall  be  entitled  to  maintain  an  action  of  trespass,  and 
shall  recover  therein  treble  the  damages  assessed  by  the  jury     iswi 
or  by  a  justice  of  the  peace,  in  cases  provided  by  law. 

1R.L.,  524,  §22;  17  W.,  261. 

TITLE  Til. 

GENERAL    PROVISIONS    CONCERNING    ACTIONS    RELATING    TO 
REAL  PROPERTY. 

Sec.  h  Bereraioners,  when  to  be  admitted  as  parties. 

2.  Action  by  reversioner,  after  default  of  tenant 

3.  Restitution  how  made  on  reversal  of  judgment 

•This  Title  it  not  affected  by  the  Code.    See  Code,  f  471. 
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T™*  *•     Sec.  4.  When  wife  may  be  admitted  to  defend  alone. 

6.  Wife  to  recover  land  lost  by  default  of  husband. 

C.  Recoveries  of  tenants  for  life,  void  as  to  reversion. 

7.  Restitution  to  be  awarded  to  reversioners. 

8.  Executions  not  to  be  avoided  by  feigned  recoveries. 

9.  Lessees  for  years  may  falsify  recoveries. 

10.  Remedies  of  parties  recovering  against  lessee,  for  waste. 

11.  Heirs  may  bring  joint  or  several  actions. 

12.  Guardians  for  infant  defendants  in  actions  relating  to  lands. 

13.  When  court  may  grant  party  leave  to  survey  lands. 

14.  Contents  of  order;  copy  to  be  served  on  owner  of  lands. 
16.  Authority  of  party  under  order. 

16.  Writs  of  view  abolished ;  bills  of  particulars  how  obtained. 

17.  Landlords,  Ac.  may  defend. 

13.  Action  not  to  be  defeated  by  alieuatiou  of  defendants. 

19.  Purchaser  during  suit,  liable  for  rents  and  profits. 

20.  Damages  may  be  assessed  at  circuit. 

21.  Proceedings  theroon, 

22.  Execution  for  costs,  may  be  included  in  writ  of  possession. 

23.  Practice  in  personal  actions  to  apply  to  real  actions,  fcc 

24.  Actions  and  process  not  retained  heroin,  abolished. 

Aversion,  §  1.  If  any  tenant  for  life,  in  dower,  or  by  the  curtesy,  be 
tobe^dSit.  impleaded,  and  the  person  to  whom  the  reversion  or  remain- 
ted-  der  appertains,  shall  come  into  court  before  any  trial  shall 

have  been  had  in  such  action,  or  before  judgment  by  default 
therein,  and  pray  to  be  received  to  defend  his  right,  he  shall 
be  received  for  that  purpose,  and  shall  be  permitted  to  plead 
to  the  action,  upon  such  terms  as  the  court  shall  deem  just 

1  R.L.,  183,  §5;  23  N.  Y.,  142. 

when  to         §  2.  If  any  tenant  for  life  ofc  years,  make  default  or  give  up 

dSfanittf    any  lauds  demanded,  so  that  judgment  be  given  on  such 

tenant.       default  or  surrender,  the  heir  or  person  to  whom  the  reversion 

or  remainder  of  such  lapds  appertains,  may,  after  the  death 

of  such  tenant,'  have  an  action  of  ejectment  to  recover  the 

same  lands. 

Rcatitntion      §  3.  If  a  judgment  be  reversed,  the  tenant  who  lost  by  the 

o7jrnd|-rBI11  first  judgment,  if  he  be  in  life,  shall  be  restored  to  the  posses- 

ment-        sion  of  the  tenements  so  lost,  with  the  issues  in  the  mean 

time,  and  the  party  pursuing,  to  the  arrearages  of  rent,  if  any 

be  due,  for  the  same  tenements ;  and  if  such  tenant  be  dead 

at  the  time  of  the  judgment  given  upon  any  writ  of  error, 

restitution  shall  be  made  to  the  party  pursuing,  with  the 

issues  after  the  death  of  the  said   tenant,  together  with 

the  arrearages  of  rent,  if  any  were  due,  in  the  life  time  of  the 

said  tenant. 

1  R.  L.,  183,  §  6. 

[340]         $  4-  When  a  husband  and  wife  shall  be  impleaded,  if  the 
wire  to  be   husband  absent  himself,  and  will  not  defend  the  wife's  right, 
aeJSndf&c?  if  the  wife  apply  before  judgment,  she  shall  be  admitted  to 
defend  without  her  husband. 

1  R.  L.,  183,  §  3,  4  &  9 ;  23  N.  Y.,  142. 
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5  5.  If  the  husband  lose  by  default,  any  land  which  was  W^J  * 
the  right  of  his  wife,  the  wife,  after  the  death  of  her  husband,  JJ^I^t 
may  have  an  action  of  ejectment  to  recover  the  same,  and  the  of  husband, 
judgment  by  default  shall  bo  no  bar  to  such  action. 

5  6.  All  recoveries  had  by  agreement  of  the  parties,  or  by  ££*£l0fl 
fraud,  against  any  tenant  for  life,  in  dower,  or  by  the  curtesy,  JJJJ^JJ* 
of  any  lands,  tenements  or  hereditaments,   shall  bo  void  ST™ 0Mi 
against  all  persons  to  whom  any  reversion  or  remainder  of 
such  lands  may  appertain,  and  against  their  hen's,  unless  the 
appearance  of  the  person  having  such  reversion  or  remainder, 
shall  have  been  duly  entered  in  the  court  where  such  recovery 
shall  be  had.    But  this  provision  shall  not  extend  to  any 
person  who  shall  recover  any  lands,  tenements  or  heredita- 
ments without  fraud,  by  reason  of  any  former  right  or  title. 

S  7.  If  the  person  to  whom  the  reversion  or  remainder  of  gfJJJE?0* 
any  estate  belongs,  shall  establish  that  any  recovery  against  eionew,  &* 
the  tenant  for  life,  in  dower,  or  by  the  curtesy,  was  obtained 
by  fraud,  restitution  of  the  same  tenements  shall  be  made  to 
him,  with  the  issues  and  arrearages,  as  herein  before  provided; 
bat  such  tenant  may  have  a  writ  of  scire  facias  upon  the 
same  judgment  so  reversed  or  given  on  any  writ  of  error,  if 
he  desire,  and  may  therein  traverse  the  fraud,  and  not  other- 
wise. 

1  R.  L.,  183,  §  6. 

S  8.  No  execution  shall  be  avoided  by  means  of  any  feigned  JJgjjgjJ 
recovery,  but  all  persons  entitled  to  have  execution  of  any  recoveres* 
lands,  tenements  or  hereditaments,  shall  have  the  like  means 
to  avoid  and  falsify  the  same  recoveries,  as  a  tenant  of  the 
freehold,  who  was  neither  party  nor  privy  to  such  recovery, 
has  by  the  course  of  the  common  law. 

1R.L,  183,  §  10. 

5  9.  A  lessee  for  years  may  falsify  for  his  term  only,  recov-  JJJgJJJJ^ 
eries,  in  the  same  manner  as  a  tenant  of  the  freehold  who  years. 
was  neither  party  nor  privy  to  the  recovery,  may  do  by  the 
course  of  common  law.  And  such  lessees,  and  their  personal 
representatives  and  assigns,  notwithstanding  any  recoveries 
that  may  be  so  falsified,  shall  hold  'their  terms  according  to 
their  demises,  as  if  such  recovery  had  not  been  had. 

23  N.  Y.,  142. 

§  10.  After  any  recovery  had,  the  recoverers,  their  heirs  5S8$Jor 
and  assigns,  shall  have  the  like  remedies  against  any  lessees  recovering. 
for  years,  their  representatives  and  assigns,  for  any  rents  or 
services  reserved,  coming  due  after  such  recoveries,  and  also 
like  actions  for  waste  done  after  such  recoveries,  as  the  lessors 
might  have  had  if  such  recoveries  had  not  been  made. 

§  11.  When  any  person  shall  die,  leaving  heirs  either  in  the  i341! 
same  or  different  degrees ;  and  where  several  persons  shall  JEnf* 
be,  in  any  other  way,  entitled  to  real  estate,  as  tenants  in  EST** 
common,  or  as  joint  tenants,  they  may  bring  one  action  for 
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Guardian* 
for  infant 
defendants. 


Order  for 
survey  of 
lands. 


Contents  of 
order:  to  be 
served. 


Authority 
of  party 
under  order. 


Writs  of 
view  abol- 
ished. 

Bills  of  par- 
ticulars. 


Imparlan- 
ces, Ac 
abolished. 
[34*| 


the  recovery  thereof,  or  may  bring  several  actions  for  their 
respective  shares  or  interests. 

1  E.  L.,  80,  §  2;  23 N.  T.,  142;  17  B.,  154;  6  B.,  127;  6  H.,  138. 

§  12.  Actions  relating  to  real  property  shall  not  be  delayed, 
nor  shall  the  remedy  of  any  plaintiff  be  suspended,  by  reason  of 
the  infancy  of  any  defendant  therein  ;  but  guardians  to  defend 
the  rights  of  infant  defendants,  shall  be  appointed  as  in  per- 
sonal actions.  And  in  all  such  actions  against  an  infant,  if  he 
do  not  procure  the  appointment  of  a  guardian  within  the  time 
required  for  his  appearance  therein,  the  plaintiffs  may  pro- 
ceed to  have  such  guardian  appointed  as  in  personal  actions. 

§  13.  Whenever  the  court,  in  which  any  action  enume- 
rated in  this  Chapter,  shall  be  pending,  shall  be  satisfied  that 
a  survey  of  any  premises  in  the  possession  of  either  party,  or 
of  any  boundary  line  between  the  parties,  or  between  the 
lands  of  either  of  them  and  the  lands  of  other  persons,  is 
necessary  or  expedient,  to  enable  either  party  to  declare, 
plead,  or  prepare  for  trial,  or  for  any  other  proceeding  in  such 
action,  it  may,  by  rule  of  court,  upon  the  application  of 
either  party,  order  that  such  party  have  leave  to  make  such 
survey. 

§  14.  Such  order  shall  specify  the  premises  or  boundary 
lines  to  be  surveyed,  by  a  description  as  definite  as  may  be  ; 
and  a  copy  of  the  same  shall  be  served  previous  to  such  entry 
on  the  owner  or  occupant  of  the  premises  upon  which  it  may 
be  necessary  to  enter,  to  make  such  survey. 

23N.Y^142. 

§  15.  The  party  obtaining  such  order,  his  necessary  sur- 
veyors, servants  and  agents,  may  enter  upon  any  premises 
necessary  for  the  purpose  of  making  such  survey,  and  may 
there  make  the  same,  after  having  served  such  rule  as  herein 
before  directed;  and  for  so  doing,  no  person  acting  under 
such  order,  shall  be  liable  to  any  action  of  trespass,  or  other 
action;  but  every  such  person  shall  be  responsible  in  any 
action  on  the  case,  for  any  unnecessary  injury  caused  by  him. 

§  16.  No  writ  of  view,  shall  hereafter  be  allowed  in  any 
action  for  the  recovery  of  real  estate  or  the  possession  there- 
of, except  where  otherwise  specially  provided  for;  but  any 
judge  of  the  court  in  which  the  action  is  pending,  and  any 
other  officer  who  may  be  authorised  to  perform  the  duties  of 
such  judge  at  chambers,  shall  have  power  whenever  he  shall 
think  proper  so  to  do,  to  order  the  plaintiff  to  deliver  to  the 
defendant,  a  particular  description  of  the  premises  demanded, 
in  the  same  manner  and  subject  to  the  same  provisions,  as  in 
cases  where  bills  of  particulars  may  be  required  in  personal 
actions. 

§  17.  No  imparlance,  voucher,  aid-prayer,  or  receipt,  shall 
be  allowed ;  but  whenever  any  action  shall  be  brought  against 
any  tenant,  to  recover  the  land  held  by  him,  or  the  possession 
of  such  land,  the  landlord  of  such  tenant,  and  any  person 
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having  any  privity  ot  estate  op  interest  with  such  tenant,  or  J^^ 
with  such  landlord,  in  the  premises  in  question,  or  in  any  *£"** 
part  thereof,  may  be  made  defendant  with  such  tenant  in  case     m  ' 
he  shall  appear;  or  may,  at  his  election,  appear  without  such 
tenant.    And  in  the  latter  case,  the  .court  may  order  a  stay  pJSjg. 
of  execution  upon  any  judgment  against  the  tenant  in  pos-  "g»- 
session,  until  the  further  order  of  the  court. 

1  R.  L.,  443,  §  30 ;  12  N.  Y.,  683 ;  5  N.  Y.,  661 ;  6  Cow.,  694  ;  10  W., 
554;  12  Ab.,  431. 

§  18.  Whenever  any  action  for  the  recovery  of  any  lands  ^ii^^M 
or  tenements,  or  for  the  recovery  of  the  possession  thereof,  ***** m 
shall  be  commenced  against  any  person  in  possession  of  the 
premises  in  question,  or  in  the  receipt  of  the  profits  thereof, 
such  action  shall  not  be  barred  or  delayed  by  reason  of  any 
alienation  or  conveyance  made  by  such  person  to  any  other, 
either  before  or  after  the  commencement  of  such  action. 

1R.L,  82,  §  9. 

S  19.  If  the  defendant  in  any  action  for  the  recovery  of  uabuitjor 
land,  or  the  possession  of  land,  shall  alien  the  land  in  question,  SES^STt. 
pending  the  suit,  and  shall  have  no  property  whereof  any 
damages  for  the  issues  and  profits  of  such  land  recovered 
against  him,  may  be  levied,  every  person  to  whose  hands  such 
limds  may  have  come,  shall  be  liable  to  an  action  for  such 
damages,  for  the  time  that  he  shall  have  possessed  the  pre-  i 

mises.  ' 

IR.L.,66;  23  N.  Y.,  142. 

$  20.  Whenever  by  the  provisions  of  law,  any  writ  of  in-  £J2S?*t 
qmry  may  be  issued  to  assess  the  damages  which  any  person  SS5888  * 
shall  be  entitled  to  recover  for  the  mesne  profits  arising  """"^ 
from  the  possession  of  real  estate,  or  to  ascertain  any  damages 
which  a  plaintiff  in  dower  shall  be  entitled  to  recover,  or  to 
assess  the  damages  in  an  action  of  waste,  instead  of  issuing 
such  writ,  the  plaintiff  may  have  such 'damages  assessed  at  a 
circuit  court,  to  be  held  in  the  county  where  the  venue  in  the 
action  is  laid. 

5  21.  For  that  purpose  the  plaintiff  may  make  up  a  circuit  gSJf*^ 
roll  of  the  pleadings  and  proceedings,  with  an  entry  of  an  porpow. 
order  therein,  that  such  damages  be  assessed  at  such  circuit 
court ;  and  such  court  shall  proceed  thereon,  pursuant  to  such 
order,  in  the  same  manner  as  in  other  causes  sent  to  that 
court  to  be  tried ;  and  the  verdict  of  the  jury  thereupon,  shall 
be  certified  and  returned  in  like  manner. 

S  22-  Whenever  a  writ  of  possession  shall  be  issued  upon  a  %£%££* 
judgment  in  any  action  relating  to  real  property,  the  plaintiff  m  m 
may  include  in  the  same  process,  an  execution  against  the 
property  or  body  of  the  defendant,  to  collect  the  costs  or 
damages  which  may  be  due,  in  the  same  cases  in  which  he 
wotda  be  authorised  to  issue  such  execution  separately. 

S  23.  The  practice  in  actions  relating  to  real  estate,  enume-  SS^^ 
rated  in  this  Chapter,  shall  be  the  same  in  all  respects  as  in  ■*!«»■. 

IL— 45 
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T1TLB  & 
[343] 


Certain  ac- 
tions and 


abolished. 


Petition  for 
production 
of  certain 
persona. 


Contents  of 
petition. 


personal  actions  except  where  otherwise  specially  provided 
by  law ;  and  rules  to  plead,  reply  and  answer  may  be  entered 
and  may  be  enlarged,  and  proceedings  may  be  stayed,  in  the 
like  cases.  And  all  the  provisions  of  law  respecting  plead- 
ings, process,  records  and  judgments,  in  personal  actions, 
shall,  so  for  as  may  be,  apply  to  actions  relating  to  real  estate. 
§  24.  All  writs  of  right,  writs  of  dower,  writs  of  entry  and 
writs  of  assize,  all  fines  and  common  recoveries,  and  all  other 
real  actions  known  to  the  common  law,  not  enumerated  and 
retained  in  this  Chapter;  and  all  writs  and  other  process 
heretofore  used  in  real  actions,  which  are  not  specially  retained 
in  this  Chapter ;  shall  be,  and  they  are  hereby  abolished. 

1  N.  T.,  209. 

See  Code,  §  455.    Post,  vol.  5,  p.  125. 

TITLE  Vm.* 

PROCEEDINGS  TO    DISCOVER   THE   DEATH  OF  PERSONS,  UPOT 
WHOSE  LIVES  AKY  PARTICULAR  ESTATE  HAT  DEPEND 

Sic.   1.  Persona  upon  whose  lives  estates  depend,  how  produced. 

2.  Contents  of  petition  for  that  purpose. 

3.  Petition  how  verified  and  served  with  notice,  Ao. 

4.  Order  of  court  for  production  of  person. 
6.  Order  how  served;  how  to  be  executed.* 
&  Subpoenas  for  witnesses  to  attend. 

f .  When  and  by  whom  habeas  corpus  to  bo  allowed. 

8.  Return  by  master  or  commissioners. 

9.  Proceedings  if  order  complied  with;  costs  how  paid. 
10.  If  person  not  produced  to  be  deemed  dead. 

11  to  14.  Proceedings  where  it  is  alleged  that  the  person  required  is  out  of  the 
stato. 

15.  Matters  that  may  be  shown  by  party  applied  against. 

16.  Order  of  court  thereon. 

1*7.  Copies  of  orders  of  court,  to  be  evidence  of  facts. 

18.  Provision  for  costs. 

19.  Restoration  of  estates  recovered  on  presumption  of  death. 

20.  Remedy  of  person  evicted  for  rents  and  profits. 

§  1.  Any  person  entitled  to  claim  any  lands  or  tenements, 
after  the  death  of  any  other  person  having  any  prior  estate  in 
such  lands  or  tenements,  may,  once  a  year,  apply  by  petition, 
to  the  court  of  chancery,  for  an  order,  that  the  person  upon 
whose  life  such  prior  estate  depends,  be  produced  and  shown, 
as  herein  after  provided,  by  the  guardian,  husband,  trustee, 
or  party  who  may  have  the  custody  of  such  other  person,  or 
of  his  estate,  or  who  may  be  entitled  to  such  custody. 

1  R.  L.,  104,  §  3. 

§  2.  Every  such  petition  shall  state, 

1.  The  interest  of  such  applicant  in  the  lands  or  tenements 
described  therein :  and, 

2.  That  he  has  cause  to  believe  and  does  believe,  that  the 
person  upon  whose  life  such  prior  estate  depends,  is  dead,  and 

•This  Title  is  not  affected  by  the  Code.  See  Code,  f  47t 
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that  his  death  is  concealed  by  the  party  against  whom  the   TIXLB  * 
application  is  made. 

5  3.  Such  petition  shall  be  verified  by  affidavit,  and  a  copy     t344i 
shall  be  served  upon  the  person  against  whom  the  application  aSuS*" 
is  intended  to  be  made,  with  at  least  fourteen  days'  notice  of  "orvo<L 
the  time  and  place  at  which  the  same  is  intended  to  be  pre- 
sented. 

§4.  If  no  sufficient  cause  be  shown  to  the  contrary,  the  °J*£of 
court  of  chancery,  upon  due  proof  of  the  service  of  such 
petition  and  notice,  shall  make  an  order  requiring  the  party 
against  whom  the  application  is  made,  to  produce  and  show 
the  person  upon  whose  life  such  estate  depends,  at  such  time 
and  place,  and  to  such  master  of  the  court,  or  commissioner 
or  commissioners,  not  exceeding  two,  as  shall  be  named  in 
such  order. 

§  5.  A  certified  copy  of  such  order  shall  be  served  upon  fSSgo'Jf4 
the  party  against  whom  the  application  is  made,  at  least  of  order, 
fourteen  days  before  the  day  specified  therein,  at  which  any 
person  shall  be  required  to  be  produced.  The  master  or  com- 
missioners shall  attend  at  the  time  and  place  specified  in  the 
order,  for  the  purpose  of  attending  to  the  execution  thereof, 
aad  they  shall  have  power  to  take  proof,  by  the  examination 
of  witnesses  to  be  sworn  by  them,  as  to  the  identity  of  the 
person  upon  whose  life  such  estate  depends. 

§  6.  Subpoenas  to  compel  the  attendance  of  witnesses  before  g£b$t?M 
such  master  or  commissioners,  may  be  issued  and  served  in  »««*• 
the  like  manner  and  with  the  like  effect,  as  before  examiners 
in  chancery  in  any  cause  pending  in  that  court. 

§7.  If  it  appear  satisfactorily  to  the  master  or  commission*  {£?£?££ 
ers,  on  due  proof  by  affidavit,  that  the  person  required  to  be  "Jjjjj 
produced  is  in  prison,  or  is  kept  or  detained  by  any  other, 
they  may  allow  a  writ  of  habeas  corpus  to  be  issued  out  of 
the  court  of  chancery,  to  bring  the  body  of  such  person  before 
them ;  which  writ  shall  be  served  and  executed  in  the  same 
manner  as  such  writs  to  inquire  into  the  cause  of  the  detention 
of  any  person,  and  all  the  provisions  of  law,  in  relation  to 
obedience  to  such  writ,  shall  apply  to  the  writ  so  allowed  by 
such  master  or  commissioners. 

S  8.  If  such  person  shall  be  produced  before  the  master  or  222S,bic. 
commissioners,  pursuant  to  the  order  of  the  court,  they  shall 
state  the  same  in  their  return,  and  shall  also  state  therein, 
whether  they  or  either  of  them,  were  personally  acquainted 
with  such  person,  or  whether  his  identity  was  proved  by 
witnesses  examined  by  them,  and  shall  set  forth  such  proof  in 
their  return.  If  such  person  shall  not  be  produced  before 
them,  they  shall  so  state  in  their  return. 

§  9.  Upon  the  filing  of  any  such  return,  if  it  shall  appear  *?*«*- 
that  the  order  has  been  complied  with,  the  proceedings  shall  orSr  com- 
be discharged,  and  the  court  shall  direct  an  entry  of  such  plleiwlth- 
return  to  be  made  in  its  minutes ;  and  shall  order  the  costs 
of  the  proceedings  to  be  paid  by  the  applicant. 
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wms        g  10.  If  it  shall  appear,  from  such  return,  that  the  person 
wtaTJwr-   upon  whose  life  such  estate  depends,  was  not  produced  before 
SSwdtobo  *he  commissioners,  as  require*!  by  the  order,  and  that  due 
deemed      service  of  such  order  was  made,  as  herein  required,  such 
mi  person  shall  thereafter  be  taken  to  be  dead ;  and  the  party 

entitled  after  his  death,  may  forthwith  enter  upon  the  said 
lands  or  tenements,  in  the  same  manner  as  if  such  person 
were  actually  dead, 
proceed-         §  11.  If  it  shall  be  shown  to  the  court,  by  affidavit  on  the 
{Srmbe    part  of  the  person  against  whom  any  such  application  shall 
ouj£f  the    ^  ma/ie,  in  any  stage  of  the  proceeding,  that  the  person  upon 
whose  life  such  estate  depends,  is  or  lately  was  at  some  place 
certain,  beyond  sea  or  elsewhere  out  of  this  state,  the  pro- 
ceedings shall  cease,  unless  the  party  prosecuting  such  older, 
shall,  at  his  own  costs  and  charges,  obtain  a  commission,  to 
be  issued  out  of  the  court  of  chancery,  and  to  be  directed 
to  one  or  more  commissioners,  to  be  appointed  for  that  puis 
pose  by  the  court,  residing  at  such  place,  to  obtain  a  personal 
view  of  the  person  upon  whose  life  such  estate  depends. 
Notice.  §  12.  If  such  party  shall  elect  so  to  send  to  such  place,  he 

shall  give  notice,  in  writing,  to  the  party  against  whom  the 
original  application  shall  have  been  made,  of  the  time,  and 
place  certain  at  which  the  commissioners  will  attend,  for  the 
purpose  of  having  such  view,  as  follows : 

1.  If  the  place  be  within  any  of  the  United  States,  or  in 
either  of  the  provinces  of  Canada,  at  least  two  months'  notice 
shall  be  given : 

2.  If  the  place  be  within  either  of  the  West-India  islands, 
at  least  three  months'  notice : 

3.  For  all  other  places,  at  least  four  months'  notice. 

1  R.  L.,  104,  §  4. 

Towenot       §  13.  The  commissioners  shall  possess  the  same  powers, 
SEEnT     and  shall  proceed  in  like  manner,  as  above  provided,  and  the 
like  proceedings  shall  be  had,  and  with  the  like  effect,  upon 
the  coming  in  of  their  return, 
order  on         §  14.  If  it  shall  appear  from  such  return,  that  the  person 
SSSifr.      upon  whose  life  such  estate  depends,  was  produced  before 
ilon-         them,  the  application  shall  be  discharged,  with  the  like  effect 
as  before  provided ;  if  it  shall  appear  that  he  was  not  so  pro- 
duced, he  shall  thereafter  be  taken  to  be  dead,  and  the  party 
entitled  after  his  death,  may  forthwith  enter  upon  the  said 
lands  and  tenements,  in  the  same  manner  as  if  such  person 
were  actually  dead. 
party  re-         §  15.  The  party  against  whom  any  such  application  shall 
pSStaeS0     be  made,  may  show,  by  affidavit  or  otherwise,  to  the  court  of 
ESrSbm    chancery, 

<******  i.  That  the  person  upon  whose  life  such  estate  depends,  is 

or  was  living,  at  the  time  of  any  return  made  by  any  com- 
missioners appointed  under  this  Title : 
[346]        2.  That  such  party  has  used  his  utmost  endeavors  to  procure 

Digitized  by  VjOOQ IC 


matter*. 


chap,  vi.]  PERSONAL  ACTIONS.  357 

the  person  upon  whose  life  such  estate  depends,  to  appear    CHAP*  * 
before  such  commissioners,  according  to  the  exigency  of  the 
order  by  which  they  were  appointed :  and, 

3.  That  he  could  not  procure  or  compel  such  person  so  to 
appear. 

$  16.  If  such  court  be  satisfied  of  the  truth  of  such  allega-  order  of 
tions,  it  shall  cause  an  entry  of  such  proof  to  be  made  in  its  tt££on. 
minutes,  and  shall  thereupon  declare  that  there  is  no  reason 
to  presume  the  death  of  the  person  upon  whose  life  such  par- 
ticular estate  shall  depend;  and  all  further  proceedings  on 
such  application  shall  cease. 

1  R.  L.,  104,  §  6. 

g  17.  A  copy  of  any  entry  made  in  the  minutes  of  the  °J*2?of 
court  of  chancery,  pursuant  to  the  provisions  of  this  Title,  evidence, 
duly  certified,  shall  be  evidence,  in  all  courts  within  this  state, 
of  the  facts  therein  stated. 

5 18.  When  provision  is  not  herein  otherwise  made  for  the  cosu. 
payment  of  the  costs  of  the  proceedings,  the  same  shall  be 
paid  by  such  party  as  the  court  shall  direct. 

g  19.  Any  estate  which  shall  have  been  recovered  upon  the  Jfjggjg 
presumption  of  the  death  of  any  person,  shall  be  restored  to  wrtLin 
him  who  shall  have  been  evicted,  if  in  any  subsequent  action,  CMe" 
the  person  presumed  to  be  dead,  shall  be  proved  to  have  been 
living,  at  the  time  of  the  commencement  of  such  action. 

1R.L.,  104,  §  5. 

§  20.  Every  person  so  evicted,  his  executors  or  administra-  £n?B°todfor 
tors,  shall  recover,  in  any  action  to  be  brought  by  him  or  Proflto- 
them,  the  full  profits  of  the  estate,  during  the  time  he  shall 
have  been  deprived  thereof,  and  during  the  life  time  of  the 
person  on  whose  life  such  estate  depended,  against  such  as 
occupied  the  same,  his  or  their  executors  or  administrators. 

1  R.  L.,  104,  §  2  &  6. 


CHAP.  VI. 

Of   Proceedings   in  Personal    Actions    brought  for  the 
Recovery  of  any  Debt,  or  for  Damages  only. 

Title  1. — Of  the  commencement  of  suits  and  the  proceedings  therein, 

until  the  forming  of  an  issue  of  fact. 
Title  2. — Of  pleadings  and  set-ofls. 
Title  3. — Of  the  assessment  of  damages  upon  default. 
Title  -4. — Of  judgments. 

Title  5. — Of  executions,  and  the  duties  of  officers  thereon. 
Title  6. — Provisions  concerning  certain  proceedings  in  the  progress 

of  an  action  at  law. 


Digitized  by  VjOOQ IC 


358  PERSONAL  ACTIONS.  [runrm 

TITLE  I. 

OF  THE  COMMENCEMENT   OF    SUITS    AND    THE   PROCEEDINGS 
THEREIN,  UNTIL  THE  FORMING  OF  AN  ISSUE  OF  FACT. 

Ssc.    1.  Actions,  how  commenced. 

2.  Proceedings  when  declaration  served  personally. 

3.  When  capias  may  be  issued  against  a  fictitious  name. 

4.  Mode  of  serring  a  capias  on  which  bail  is  not  required. 

5.  Appearance,  to  be  entered. 

6.  True  cause  of  action  to  be  stated,  in  order  to  hold  to  baiL 

7.  Where  bail  may  be  required,  of  course. 

8.  In  other  cases,  order  for  bail  may  be  granted. 

9.  Heirs  and  executors,  not  to  be  held  to  baiL 

10.  Sheriff  how  to  execute  writ  requiring  bail. 

11.  Defendant  to  be  discharged  on  executing  a  bond. 

12.  When  bond  to  be  assigned. 

13.  When  defendant's  appearance  may  be  entered  by  plaintiff. 

14.  Rule  ou  sheriff  for  special  bail. 

15.  Attachment  for  not  putting  in. 
10.  Sheriff  may  put  in  bail. 

17.  Proceedings  against  sheriff  on  attachment. 

18.  Court  to  ascertain  amount  due  to  plaintiff. 

19  Proceedings  to  be  stayed,  on  sheriff's  confessing  judgment 

20.  Or  sheriff  may  confess  judgment,  Ac. 

21.  Execution  when  to  issue  j  remedy  on  bond  of  sheriff. 

22.  Commitment  of  defendant  to  be  returned. 

23.  In  such  case  declaration  how  to  be  served. 

24.  When  to  declare  where  defendant  has  appeared. 

25.  Consequence  of  neglect 

26.  Warrants  of  attorney  and  entries  thereof  abolished. 

pe»<mai        §  1.  Actions  brought  for  the  recovery  of  any  debt,  or  foi 
comm1^0*  damages  only,  may  be  commenced,  either, 
"*•  i.  By  the  issuing  and  service  of  a  capias  ad  respondendum 

against  persons  not  privileged  from  arrest: 

2.  By  summons  against  corporations:  or, 

3.  By  filing  in  the  office  of  one  of  the  clerks  of  the  supreme 
court,  or  with  the  clerk  of  the  court  of  common  pleas  of  the 
county  in  which  the  defendant  resides,  a  declaration;  enter- 
ing a  rule  in  'the  minutes  kept  by  such  clerk,  requiring  the 
defendant  to  plead  to  such  declaration  according  to  the  prac- 
tice of  the  court;  and  serving  a  copy  of  such  declaration  and 
notice  of  such  rule  personally  on  the  defendant;  which  mode 
of  commencing  an  action  may  be  adopted  against  any  person, 
whether  privileged  from  arrest  or  not. 

6  N.  Y.,  178 ;  6  B.,  605 ;  2  B.t  162 ;  6  H.t  10;  6  H.,  213;  2  H.,  385 ;  20 
W.,  681 ;  12  W.,  10;  11  W.,  178 ;  10  W.r  692,  600;  9  W.f  433,  484, 
497;  7  W.,  489;  6  W.,  76,  106;  14  Ab.,  279. 

proceed-        $  2.  Upon  due  proof  of  the  service  of  a  declaration  per- 

iSrJiwof    sonally  on  all  the  defendants  in  the  cause,  their  appearance 

declaration,  shall  be  entered  by  the  clerk  of  the  court,  in  the  same  manner 

as  if  they  had  endorsed  their  appearance  on  a  capias;  and 

their  default  may  be  entered  for  not  pleading,  and  the  same 
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proceedings  may  be  had  against  them,  in  all  respects,  as  if    TITLB  L 
they  had  appeared. 

20  W.,  681;  19  W.,  148;  12  W.,  9,  155,  190;  10  W.,  572;  7  W.,  490; 
2  W.,  347  ;  Laws  of  1840,  ch.  386;  1833,  ch.  271. 

S  3,  When  the  name  of  any  defendant  shall  not  be  known  JJ^JJJ* 
to  the  plaintiff,  a  capias  ad  respondendum  may  be  issued  against  «t  a"  ' 
such  person  by  a  fictitious  name.  *  knoW11' 

19  W.,  149;  16  W.,  613;  22  How.  P.  R.,  521. 

<5  4.  UiK)n  the  service  of  a  capias  ad  respondendum  upon  tojjj  »»" 
any  person,  which  does  not  require  the  defendant  to  be  held  A^La. 
to  bail,  he  may  endorse  his  appearance  on  such  writ,  or  if  he     [348] 
refuse  to  do  so,  the  sheriff  may  return  the  writ  personally 
served. 

1  R.  L.t  424,  g  14. 

S  5.  Upon  such  writ  being  returned  with  the  appearance  SJjjESc 
of  a  defendant  endorsed,  or  as  having  been  personally  served,  oFdefend- 
the  clerk  of  the  court  shall  enter  the  appearance  of  the  " 
defendant  upon  whom  the  same  was  served ;  and  thereafter, 
proceedings  may  be  had  against  such  defendant,  as  if  he  had 
actually  appeared. 

§  6.  No  persoh  shall  be  held  to  bail  on  a  capias  ad  respon-  JJ^fti 
dendum,  unless  the  true  cause  of  action  be  particularly  Jjf61*10 
expressed  therein. 

13  B.,  322;  2H,  600. 

§  7.  In  the  following  cases,  the  defendant  may  be  held  to  SjJJ£  wl 
bail,  of  course,  and  without  any  special  order  for  that  purpose :  "jgjjo  jj- 

1.  In  all  actions  of  debt,  except  such  as  shall  be  brought  m™. 
upon  a  judgment  rendered  in  a  suit  wherein  the  defendant 
was  held  to  bail,  and  except  such  as  shall  be  brought  upon 
any  bail  bond  or  recognizance  of  bail,  or  upon  any  replevin 
or  other  bond  in  which  any  surety  shall  have  joined,  taken  in 
the  course  of  judicial  proceedings,  or  by  virtue  of  any  statute : 

«.  In  all  actions  upon  contracts  for  the  payment  of  any 
money,  the  performance  of  any  service,  or  delivery  of 
any  property,  where  the  demand  or  damages  shall  be  certain, 
or  can  be  reduced  to  certainty: 

3.  In  actions  of  trover,  and  in  actions  of  trespass  for  taking 
personal  property,  and  in  actions  of  replevin,  in  the  cases 
provided  bylaw: 

4.  In  actions  for  trespass  upon  land. 

»1B.L,  324,  §  4;  2  IL,  600;  1  EL,  202,  374. 

S  8.  In  all  cases  other  than  such  as  are  herein  provided  for  gjg  ta,or 
holding  a  defendant  to  bail,  an  order  requiring  such  bail  may  <>«"*  <*•••• 
be  granted  by  a  judge  of  the  court  in  which  the  writ  is  issued 
in  the  cases  and  according  to  the  practice  established  in  the 
supreme  court. 

1  H.,  374;  10  W.,  618;  2  How.  P.  R.,  273. 

5  9.  Persons  prosecuted  in  their  representative  character  as  «™  ™^* 
heirs,  executors,  administrators,  assignees  or  trustees,  under  £u. 
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the  provisions  of  any  statute,  or  otherwise  cannot  be  held  to 
bail,  unless  they  shall  have  incurred  a  personal  obligation 
to  pay  the  debt  or  demand  claimed. 
service  of  §  10.  The  sheriff  or  other  officer  to  whom  any  writ  shall  te 
t^  K3C1  delivered,  requiring  the  defendant  to  be  held  to  bail,  as  hereto 
provided,  shall  execute  the  same  by  arresting  the  body  of  th* 
defendant,  and  keeping  him  in  his  custody  until  discharged 
according  to  law. 

1R.L,  423,  §  13. 

Bail  bond;  §  11.  Every  defendant  so  arrested  &hall  be  entitled  to  be 
tSLS!11"  discharged  therefrom,  upon  executing  to  the  officer  making 
such  arrest,  with  the  addition  of  his  name  of  office,  a  bond, 
in  a  penalty  equal  to  the  sum  endorsed  on  the  writ,  with  two 
sufficient  sureties,  conditioned  that  such  defendant  will  appear 
[3*»]  in  the  action  commenced  by  such  writ,  by  putting  in  special 
bail  within  twenty  days  after  the  return  day  specified  in  sucb 
writ,  and  by  perfecting  such  bail,  if  required,  according  tr- 
ibe rules  and  practice  of  the  court. 

1R.L,  423,  §  13 ;  21  W.,  80;  39  B.,  348;  19  Ah,  234. 

£"£*         §  12.  If  default  be  made  in  the  condition  of  such  bond,  tbe 

£j"&W.  sheriff  taking  the  same  shall  assign  such  bond  to  the  plaintiff 

*"*    in  the  action,  at  his  request,  who  may  prosecute  the  same  in 

his  own  name ;  and  such  proceedings  shall  be  had  in  such 

action,  for  the  recovery  of  the  plaintiff's  demand,  and  for  the, 

relief  of  the  bail  thereon,  as  in  this  act  herein  after  prescribed. 

1R.L,  519,  §8;  23  N.  Y.,  142;  1  J.R.,  138;  44  B.,  12;  39  B.,  348; 
19  A.,  284 ;  29  How.  P.  R.,  255.  N 

**£&■     S  18.  In  cases  where  special  bail  shall  be  required,  if  the 
appearance,  same  be  not  given  within  double  the  time  herein  prescribed 
for  that  purpose,  the  plaintiff  may  enter  the  defendant's  ap- 
pearance, and  proceed  to  judgment,  in  like  manner  as  if 
special  bail  had  been  given. 

1  B.  L.,  324,  §  5. 

SSdftau.  $ 14-  If  special  bail  shall  not  be  put  in  and  perfected  within 
'  twenty  days  after  the  return  day  of  the  writ  on  which  the 
arrest  was  made,  upon  filing  an  affidavit  that  such  bail  is  not 
put  in  and  perfected,  and  that  such  writ  has  been  returned 
served,  a  ride  may  be  entered  with  the  clerk  of  the  court, 
in  vacation  or  in  term,  requiring  the  sheriff  or  other  officer 
making  such  arrest,  to  put  in  special  bail,  within  twenty  days 
after  service  of  notice  of  such  rule. 

te^SSS  S  15#  K  such  baU  **  not  Put  **  and  VafoctoA  within  the 
time  specified  in  such  rule,  upon  filing  an  affidavit  of  the 
service  of  notice  thereof,  a  rale  may  be  entered,  in  vacation  or 
in  term,  that  an  attachment  issue  against  the  sheriff  or  other 
officer  who  may  have  made  the  arrest,  and  such  attachment 
may  be  issued  accordingly. 
5Stf i5£*  S  16*  The  sheriff  or  other  officer  who  shall  have  made  an 
SSceg.  arrest,  may,  for  his  own  indemnity,  put  in  special  bail  to  the 
action,  as  now  practiced  in  the  courts  of  common  law,  when 
such  bail  shall  have  been  required  as  herein  directed,  and  the 
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putting  the  same  in,  shall  have  been  neglected  by  the  defen- 
dant, so  as  to  subject  such  sheriff  to  an  attachment;  and  the 
putting  in  such  bail,  by  such  officer,  shall  not  be  deemed  a 
performance  of  the  condition  of  the  bond  taken  on  the  arrest; 
but  such  officer  may,  notwithstanding,  prosecute  such  bond, 
and  recover  the  amount  of  all  damages  he  may  have  sustained 
by  the  neglect  of  the  defendant  to  put  in  such  bail. 

23  N.  T.,  142;  IE,  60. 

$  17.  Upon  a  sheriff  being  brought  into  court  on  such  at-  g°°^ 
taehnient,  the  same  proceedings  shall  be  had  as  are  now  augment. 
practised  upon  a  sheriff's  disobedience  of  a  rule  to  bring  in 
the  body  of  the  defendant,  and  such  sheriff  shall  be  liable 
in  the  same  manner  and  to  the  same  extent,  and  the  court 
shall  have  the  like  power  in  all  respects. 

S  18.  When  a  sheriff  shall  be  brought  into  court  upon  an  ^JJ0^ 
attachment  for  not  putting  in  bail  to  the  action,  the  court  ascertained. 
may,  by  summary  proceedings,  ascertain  the  amount  due  to 
the  plaintiff  in  the  action,  in  the  same  manner  as  if  interlocu-     t*501 
tory  judgment  had  been  entered  against  the  defendant. 

5  19.  If  the  court  shall  determine  that  the  amount  so  f"*^* 
ascertained  ought  to  be  paid  by  the  sheriff,  and  if  the  sheriff  *uj«i. 
shall  confess  a  judgment  to  the  plaintiff  for  the  amount  so 
ascertained,  with  the  costs  of  the  suit  and  of  the  proceedings, 
the  court  shall  thereupon  stay  all  other  proceedings  against 
him,  until  he  shall  have  had  a  reasonable  time  to  obtain  judg- 
ment on  the  bond  taken  on  the  arrest  of  the  defendant,  and 
to  collect  the  amount  so  ascertained  to  be  due  to  the  plaintiff. 

S  20.  The  sheriff,  upon  being  served  with  such  attachment,  ">• 
may  at  his  option,  confess  a  judgment  to  the  plaintiff  for  the 
amount  due  him,  with  the  costs  of  the  suit  and  of  the  pro- 
ceedings, and  shall  thereupon  be  discharged  from  arrest  on 
such  attachment;  and  proceedings  on  such  judgment  shall  be 
stayed,  as  in  the  last  section  prescribed,  and  no  execution 
shall  be  issued  thereon,  without  the  leave  of  the  court. 

5  21.  If  in  any  such  action,  after  a  reasonable  time  allowed,  JggJJjj1 
the  sheriff  shall  not  satisfy  the  plaintiff  in  the  action,  the  sheriff'* 
amount  due  him,  with  costs  and  interest,  the  court  shall  bond* 
award  execution  on  the  judgment  confessed  by  such  sheriff, 
as  herein  provided;  and  if  such  execution  be  returned  unsat- 
isfied, in  part  or  in  whole,  the  same  proceedings  shall  be  had 
on  the  official  bond  of  such  sheriff,  to  collect  such  deficiency 
as  are  provided  in  other  cases  of  delinquency. 

6  Cow.,  583. 

8  22.  If  a  defendant  arrested  on  a  process  in  which  he  is  sgjjw 
required  to  be  held  to  bail,  shall  be  committed  to  prison  for 
the  want  of  such  bail,  the  sheriff  shall  specially  return  upon 
such  process,  the  fact  that  the  defendant  is  so  imprisoned  for 
want  of  bail. 

S  23.  Upon  such  return  being  made,  the  plaintiff  shall  de-  J£££[nff 
clare  against  such  defendant,  before  the  end  of  the  term  next  prisoner. 
H. — 46 
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rma  *  after  such  process  was  returnable,  and  shall  deliver  a  copy  of 
the  said  declaration  to  such  prisoner,  or  to  the  sheriff  or  keeper 
of  the  jail,  in  whose  custody  such  prisoner  shall  be.  If  such 
declaration  be  not  served  as  herein  prescribed,  the  defendant 
shall  be  discharged  from  his  imprisonment,  and  shall  be  enti- 
tled to  judgment  of  discontinuance  against  the  plaintiff. 

1R.L,  353,  §  11 ;  1  B.f  479 ;  12  W.,  209. 

ib.  whan        §  24.  When  a  defendant  shall  have  appeared  in  any  suit, 
drfe&dant    ^y  causing  fts  appearance  to  be  entered,  or  by  putting  in  and 
p«red,  Ac.  perfecting  special  bail,  where  such  bail  is  required;  the  plain- 
tiff shall  declare  against  such  defendant,  by  the  end  of  the 
next  term  after  the  return  of  the  writ  by  which  such  suit  was 
commenced. 

1B.L,  345,  §  11;  6  W.,  640;  IS.  S.  C,  657. 

Effect  of         §25.  If  a  plaintiff  fail  to  declare,  as  in  the  last  section  pie- 
neglect.      scribed,  judgment  of  discontinuance  may  be  entered  against 
him,  according  to  the  course  and  practice  of  the  court 

7  How.  P.  R.,  478. 

i35i)  §  26.  It  shall  not  be  necessary  to  file  any  warrant  of  attorney 
2to™^of  to  authorise  any  attorney  to  appear  in  any  court,  for  either 
ibdithe*.  party  to  an  action  brought  therein,  except  in  cases  where  it 
shall  be  specially  required  by  law ;  nor  shall  any  entry  of  a 
warrant  of  attorney  in  any  judgment  roll  or  record,  or  other 
proceeding,  be  necessary ;  but  the  plaintiff  in  his  declaration, 
and  the  defendant  in  his  plea,  shall  state  the  name  of  the 
attorney  or  attornies  by  whom  they  respectively  appear. 

12  W.,  424;  1  How.  P.  R.,  123. 

See  Laws  of  1833,  ch.  17 ;  ch.  271 ;  1840,  ch.  386.      Post,  voL  4,  pp. 
618,  684. 

TITLE  D. 

OF  PLEADINGS  AM)  SET-OFFS. 

Sbo.    1  ft  2.  Form  of  declaring  for  money  received  contrary  to  a  statute. 

3.  Also  in  trover  for  goods  so  received. 

4.  On  general  demurrer,  formal  defects  to  be  disregarded. 
6.  In  such  case,  court  to  amend  such  defects. 

6.  Judgment  on  special  demurrer  in  certain  cases. 

7.  Dilatory  pleas  to  bo  proved. 

8.  Easoigns  and  wager  of  law  abolished. 

9.  Defendants  may  plead  several  pleas. 

10.  When  notice  may  be  given,  instead  of  pleading. 

11.  Payment  may  be  pleadod  in  actions  on  bills,  judgments,  Ac. 

12.  Also  in  actions  on  bonds  with  conditions  to  pay  money. 

13.  Sum  due  may  be  paid  after  suit  brought  on  such  bonds. 

14.  Venue  in  actions  against  public  officers. 

15.  Special  matters  may  bo  proved  in  such  suits. 

16.  In  certain  suits,  statutes  need  not  be  recited. 

17.  Replication  in  such  suits ;  evidence  on  trial. 

18.  Oases  in  which  demands  may  be  set  off. 

19.  Set-off  must  be  pleaded. 

20.  With  what  pleas  notice  of  set-off  to  be  given. 

21.  Judgment  if  set-off  be  equal  to  or  loss  than  plaintiff's  debt 
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Sac  22.  When  there  is  a  balanoe  due  the  defendant  OTLH 

23.  Set-offs  in  suits  by  executors  and  administrators. 

24.  Judgment  for  balance  against  them. 

25.  Executors  and  trustees,  may  set  off  in  suits  against  them. 

26.  Replication  and  notice  to  plea  of  insolvent  discharges. 

27.  When  several  matters  may  be  replied  or  rejoined. 

28.  Ancient  forms  of  pleading  not  to  prejudice  parties. 

g  1.  In  actions  of  debt  brought  to  recover  any  money,  *°n»  of 
goods  or  other  thing,  received  by  any  person  contrary  to  the  $1*8?™ 
provisions  of  any  statute,  it  shall  be  sufficient  for  the  plaintiff,  ££e?111 
without  setting  forth  the  special  matter,  to  allege  in  his  decla- 
ration that  the  defendant  is,  or  that  his  testator  or  intestate 
was,  indebted  to  the  plaintiff  in  the  sum  so  received,  or  in  the 
value  of  the  goods  or  other  thing  so  received,  whereby  an 
action  accrued  to  the  plaintiff,  according  to  the  provisions  of 
such  statute,  naming  the  subject  matter  thereof,  in  the  follow- 
ing form :  "  according  to  the  provisions  of  the  statute  regu- 
lating the  rate  of  interest  on  money,"  or,  "  according  to  the 
provisions  of  the  statute  against  betting  and  gaming,"  as 
the  case  may  require,  or  in  some  o£her  general  terms  referring 
to  such  statute. 

2  R.  L.,  64,  §  2,  and  1  R.  L.,  163,  §  2. 

§  2.  If  an  action  of  assumpsit  be  brought  for  any  money     iM»i 
received  contrary  to  the  provisions  of  any  statute,  it  shall  be  2mpsi£ 
sufficient  for  the  plaintiff,  without  setting  forth  the  special 
matter,  to  allege  in  his  declaration,  that  the  same  was  received 
contrary  to  the  provisions  of  such  statute,  referring  to  the 
same,  as  prescribed  in  the  last  section. 

2  N.  T.f  132. 

g  3.  If  an  action  of  trover  be  brought  for  any  goods  or  *££, 
other  thing  received  contrary  to  the  provisions  of  any  statute,  r??er* 
the  plaintiff  shall  set  forth  in  his  declaration,  that  such  goods 
or  other  things  were  converted  by  the  defendant,  contrary  to 
the  provisions  of  such  statute,  referring  to  the  same,  as  pre- 
scribed in  the  preceding  sections. 

7  Cow.,  290. 

§  4.  When  any  demurrer  shall  be  entered  in  any  action,  Formal 
and  issue  l>c  joined  thereon,  the  court  shall  proceed  and  give  «2eraion 
judgment,  according  as  the  very  right  of  the  cause  and  matter  bSES? to 
in  law  shall  appear,  without  regarding  any  defect  or  other  «Mded- 
imperfection  in  any  process  or  pleading,  so  as  sufficient  mat- 
ter appear  in  the  pleadings*  to  enable  the  court  to  give  judg- 
ment according  to  the  very  right  of  the  cause,  unless  such 
defect  or  other  imperfection  be  specially  expressed  in  the 
demurrer. 

5  5.  After  issue  shall  be  joined  on  any  demurrer,  the  court  gjjjgj^ 
shall  amend  every  such  defect  or  other  imperfection  in  any  amended. 
process  or  pleading,  in  the  last  section  mentioned,  other  than 
those  which  the  party  demurring  shall  specially  express  in  his 
demurrer. 

1RL.,120,§7;  2H.,497;  1H,  341;  4  W.,  420. 
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§  6.  When  a  defendant  shall  demur  to  any  pleading  of  the 
plaintiff,  on  account  of  some  defect  or  other  imperfection, 
which  the  court  is  by  the  two  last  sections  authorised  to  dis- 
regard and  amend,  in  case  the  same  had  not  been  specially 
expressed ;  if  judgment  bo  rendered  on  such  demurrer  for  the 
plaintiff;  it  shall  be  absolute,  as  if  the  defendant  had  confessed 
the  pleading  so  demurred  to,  and  the  defendant  shall  not  be 
allowed  to  withdraw  his  demurrer,  or  to  plead  any  other 
matter  of  law  or  of  fact. 

21 B.,  640. 

g  7.  No  plea  in  abatement,  or  other  dilatory  plea,  which 
does  not  involve  the  merits  of  the  action,  shall  be  received  by 
any  court,  unless  the  party  offering  such  plea  shall  prove  the 
truth  thereof  by  affidavit,  or  by  some  other  evidence. 

1R.L.,624>§23;  23  W.,  40. 

§  8.  No  essoign  shall  be  allowed  in  any  suit ;  nor  shall  any 
person  be  permitted  to  wage  his  law,  in  any  case. 

1  R.  L.f  524,  §  24. 

S  9.  The  defendant  in  any  action  may  plead  as  many 
several  matters  as  he  shall  think  necessary  for  his  defence ; 
subject  to  the  power  of  the  court  to  compel  him  to  elect  by 
which  plea  he  will  abide,  in  cases  where  he  may  plead  incon- 
sistent pleas. 

1R.L.,619,§10;  4D.,  66;  ID.,  678;  18  W.,  601;  7  Ab.,  386;  lOHovr. 
P.  R.,  44;  9  How.  P.  R.,  290;  6  How.  P.  R.,  461. 

§  10.  Whenever  a  defendant  shall  plead  the  general  issue, 
in  any  action  in  which  such  issue  may  be  pleaded,  or  when- 
ever he  shall  plead  nil  debet  to  an  action  of  debt  on  judgment, 
or  whenever  in  an  action  of  covenant,  he  shall  by  his  plea 
deny  the  execution  of  the  instrument  on  which  the  plaintiff 
may  have  declared,  he  may  give  notice  with  such  plea,  of 
any  matters  which,  if  pleaded,  would  be  a  bar  to  such  action, 
and  may  give  such  matter  in  evidence  on  the  trial,  in  the 
same  manner  as  if  the  same  had  been  pleaded. 

1R.L,  616,  §  1 ;  23  W.,  375 ;  20  W.,  266;  13  J.  R.,  476. 

S  11.  When  any  action  shall  be  brought  upon  any  single 
bill,  or  upon  a  judgment,  and  where  a  scire  facias  is  brought 
upon  a  judgment,  the  defendant  may  plead  payment  of  the 
amount  due  on  such  bill  or  judgment,  in  bar  of  such  action 
or  writ. 

1R.L,  517,  §  5. 

§  12.  To  any  action  which  shall  be  brought  on  a  bond, 
which  has  a  condition  by  which  the  same  is  to  become  void  on 
the  payment  of  a  less  sum,  the  defendant  may  plead  payment 
of  the  principal  sum  and  interest  due  by  the  condition  of  such 
bond,  before  the  commencement  of  such  action,  in  bar  thereof, 
although  such  payment  was  not  made  strictly  according  to 
such  condition. 

19W..104;  46  B.,  62. 
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§  13.  Whenever  an  action  shall  be  pending  upon  any  such  j^^^ot 
bond  as  is  mentioned  in  the  preceding  section,  the  defendant  Jg"*3t 
may,  at  any  time  before  judgment  rendered  in  such  action,  * 
pay  to  the  plaintiff,  or  bring  into  court  for  the  plaintiff's  use, 
the  principal  sum  and  interest  due  on  such  bond,  together 
with  the  costs  incurred  in  such  action,  and  thereupon  such 
action  shall  be  discontinued. 

1  B.  L.,  517,  §  6. 

g  14.  Every  action  against  any  public  officer  appointed  ^Jeta 
under  the  authority  of  the  state,  or  elected  by  the  people,  and  Safest 
against  any  person  specially  appointed,  according  to  law,  to  Hn«». 
execute  the  duties  of  any  such  public  officer,  for  or  concern- 
ing any  act  done  by  such  officer  or  person  by  virtue  of  his 
office,  and  every  action  against  any  other  person,  who  by  the 
commandment  of  such  officers  or  persons,  or  in  their  aid  or 
assistance,  does  any  thing  touching  the  duties  of  such  office 
or  appointment,  shall  be  laid  in  the  county  where  the  feet 
complained  of  happened,  and  not  elsewhere,  provided,  how- 
ever, that  actions  brought  by  the  county  or  town  officers  of 
one  county  in  their  official  capacity  against  the  county  or 
town  officers  of  another  county  in  their  official  capacity  shall 
be  hud  in  some  county  adjoining  the  county  of  the  defen- 
dants, except  the  county  of  the  plaintiffs. 

1  R.  L.,  156,  §  1 ;  Laws  of  1820,  10*7,  g  2 ;  1843,  eh.  201 ;  18  B.,  91;  3 
B.,  252;  24  W.,  382;  13  W.,  37,  2G6;  9  W.,  208,  601. 

$  15.  In  every  such  action  the  defendant  may  plead  the  J^^f1^ 
general  issue,  and  give  the  special  matter  in  evidence,  with-  namST* 
out  notice. 

1B.L,  165,  §  1,  and  Laws  of  1820,  107,  §  2;  3B,  252;  24  W.,  383; 
12  W.,  287,  498;  14  Ab.,  324. 

5 16.  In  every  action  hereafter  brought  against  any  person,  Beciting 
for  any  act  done  by  authority  of  any  statute  of  this  state,  the  *******- 
defendant  may  plead  not  guilty,  or  may  make  avowry,  cogni- 
zance or  justification  of  the  act  done,  alleging  therein  that 

the  same  was  done  by  authority  of  such  statute,  specifying  the 
Chapter  and  Title  containing  the  same,  or  referring  thereto  in 
some  other  manner  with  convenient  certainty,  without  ex- 
pressing any  matter  contained  in  such  statute. 

1  R.  L.,  155,  §  2. 

5 17,  To  every  such  plea,  the  plaintiff  may  reply  that  the  g^11** 
defendant  did  the  act  complained  of,  in  his  own  wrong,  with-    ^ 
out  the  authority  of  any  statute  of  this  state.    Upon  the  trial 

of  any  issue  so  joined,  the  whole  matter  may  be  given  in 
evidence  by  both  parties. 

S 18*  In  the  following  cases,  and  under  the  following  cir-  [854] 
cmnstances,  a  defendant  may  set  off  demands  which  he  has  Sc^°ffi>- 
against  the  plaintiff: 

i.  It  must  be  a  demand  arising  upon  judgment  or  upon  JJ*£*f  ^ 
contract,  express  or  implied,  whether  such  contract  be  written  contract, 
or  unwritten,  sealed  or  without  seal;  and  if  it  be  founded 
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*"***  *    upon  a  bond,  or  other  contract  having  a  penalty,  the  suni 

equitably  due,  by  virtue  of  its  condition,  only,  shall  be 

set  off: 

£S3iStdta       2#  ■"■*  must  be  due  to  him  in  his  own  right,  either  as  being 

hi!  own      the  original  creditor  or  payee,  or  as  being  the  assignee  aim 

riBht*        owner  of  the  demand : 

Miut  be  3.  It  must  be  a  demand  for  real  estate  sold,  or  for  personal 
I^forpro-'  property  sold  or  for  money  paid,  or  services  done;  or  if  it 
i"rt7.        fo  not  mi£i  a  demand,  the  amount  must  be  liquidated,  or  be 

capable  of  being  ascertained  by  calculation: 
wiienu^       4.  It  must  have  existed  at  the  time  of  the  commencement 
cxuted."    of  the  suit,  and  must  then  have  belonged  to  the  defendant: 
in  what         5.  It  can  be  allowed  only  in  actions  founded  upon  demands 
iuow'od.      which  could  themselves  be  the  subject  of  set-off,  according  to 

law: 
defcJdinta      6'  "  there  b6  several  defendants,  the  demand  set  off  must 

n  *  be  due  to  all  of  them  jointly: 

*™um  7*  ^  nrast  be  a  demand  existing  against  the  plaintiff  in  the 

pEiiiSft     action,  unless  the  suit  be  brought  in  the  name  of  a  plaintiff 

who  has  no  real  interest  in  the  contract  upon  which  the  suit 

is  founded;  in  which  case,  no  set-off  of  a  demand  against  the 

plaintiff  shall  be  allowed,  unless  as  herein  after  specified: 

*cSS£Sl     8-  "  *^e  ^tion  be  founded  upon  a  contract,  other  than  a 

'  negotiable  promissory  note,  or  bill  of  exchange,  which  has 

been  assigned  by  the  plaintiff,  a  demand  existing  against  such 

plaintiff,  or  any  assignee  of  such  contract,  at  the  time  of  the 

assignment  thereof,  and  belonging  to  the  defendant  in  good 

faith  before  notice  of  such  assignment,  may  be  set  off  to  the 

amount  of  the  plaintiff's  debt,  if  the  demand  be  such  as 

might  have  been  set  off  against  such  plaintiff  or  such  assignee, 

while  the  contract  belonged  to  him : 

'tfrotMor'      9'  ^  *^e  ac^0n  k6  upon  a  negotiable  promissory  note,  or 

Sii£° e* or  bill  of  exchange,  which  has  been  assigned  to  the  plaintiff,  after 

it  became  due,  a  set-off  to  the  amount  of  the  plaintiff's  debt, 

may  be  made  of  a  demand  existing  against  any  person  or 

persons  who  shall  have  assigned  or  transferred  such  note, 

or  bill,  after  it  became  due,  if  the  demand  be  such  as  might 

have  been  set  off  against  the  assignor,  while  the  note  or  bill 

belonged  to  him : 

b£neS?iaii        10-       ^  plaintiff  be  a  trustee  for  any  other,  or  if  the  suit 

inSJcstSd'  be  in  the  name  of  a  plaintiff  who  has  no  real  interest  in  the 

in  uuit.       contract  upon  which  the  suit  is  founded,  so  much  of  a  demand 

existing  against  those  whom  the  plaintiff  represents,  or  for 

whose  benefit  the  action  is  brought  may  be  set  off,  as  will 

[355]     satisfy  the  plaintiff's  debt,  if  the  same  might  have  been  set 

off  in  an  action  brought  by  those  beneficially  interested: 

Eruptions      n.  But  if  such  action  be  brought  by  the  assignee  of  an 

^gneetof    insolvent,  imprisoned,  absent,  concealed  or  absconding  debtor, 

no  set-off  shall  be  allowed  of  any  debt,  unless  in  the  cases 


insolvents. 
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provided  in  the  fifth  Chapter  of  the  Second  Part  of  the   ***** * 
Bevised  Statutes. 

1  R  I*,  515,  §  1 ;  11  N.  Y.,  298 ;  27  B.,  80;  22  B.,  650;  6  B.,  28 ;  3  B., 
41;  1  B.,  219;  6  H.,  10;  5  H.,  163;  1  H.,  164,  222;  19  W.,  398; 
16  W.,  669;  16  W.,  61,  559,  625;  12  W.,  356;  11  W.,  685;  10  W., 
399;  8  W.,  115 ;  7  W.,  327 ;  7  Cow.,  481 ;  6  Cow.,  615,  694;  1  J.  R, 
64;  4  Ed.,  313 ;  2  Ed.,  75,  625 ;  1 S.  S.  C,  266 ;  2  Du.,  205 ;  13  How. 
P.  R,  246;  8  How.  P.  R,  320;  6  How.  P.  R,  432;  2  Hilt,  295. 

J 19.  To  entitle  a  defendant  to  a  set-off,  he  must  plead  or  2?  ^p10** 
give  notice  of  the  same. 

10  How.  P.  R,  71. 


ed,*c 


S  20.  Such  notice  must  be  given,  together  with  the  plea  of  Ngi\ce1w*th 
the  general  issue,  in  those  actions  in  which  such  issue  may  be  w    p  CM' 
pleaded,  or  with  the  plea  of  nil  debet  to  an  action  of  debt  on 
judgment,  or  in  the  action  of  covenant,  with  a  plea  denying 
the  execution  of  the  instrument  on  which  the  plaintiff  may 
have  declared. 

5  Cow.,  231 ;  4  Cow.,  21. 

S  21.  If  the  amount  of  the  set-off  duly  established,  be  equal  JSKS^fr 
to  the  plaintiff's  debt  or  demand,  judgment  shall  be  entered  equmior 
that  the  plaintiff  take  nothing  by  his  action ;  if  it  be  less  than  eu% 
tie  plaintiff's  debt  or  demand,  the  plaintiff  shall  have  judg- 
ment for  the  residue  only. 

10  How.  P.  R,  71;  6  B.,  28. 

$22.  If  there  be  found  a  balance  due  from  the  plaintiff  in  S£npj3T 
the  action,  to  the  defendant,  judgment  shall  be  rendered  for  tiff *b  debt, 
the  defendant  for  the  amount  thereof;  but  no  such  judgment 
shall  be  rendered  against  the  plaintiff,  when  the  contract 
which  is  the  subject  of  the  suit,  shall  have  been  assigned 
before  the  commencement  of  such  suit,  nor  from  any  balance 
due  from  any  other  person  than  the  plaintiff  in  the  action. 

6  How.  P.  R,  432. 

S  23.  In  suits  brought  by  executors  and  administrators,  Jygjg,}7 
demands  existing  against  tneir  testators  or  intestates,  and  Ac!00  "' 
belonging  to  the  defendant  at  the  time  of  their  death,  may  be 
set  off  by  the  defendant  in  the  same  manner  as  if  the  action 
had  been  brought  by  and  in  the  name  of  the  deceased. 

6  B.,  333;  3  B.  Ch.,  168;  2  H.,  213;  21  W.,  674;  8  W.,  531.  | 

S  24.  Whenever  a  set-off  is  established  in  a  suit  brought  by  gjjjggj^ 
executors  or  administrators,  the  judgment  shall  be  against  wains?1106 
them  in  their  representative  character,  and  shall  be  evidence    em* 
of  a  debt  established,  to  be  paid  in  the  course  of  administra- 
tion ;  but  execution  shall  not  issue  thereon,  until  directed  by 
the  surrogate  who  granted  letters  testamentary  or  of  adminis- 
tration. 

6  B.,  333. 

§  25.  In  actions  against  executors  and  administrators,  and  JJgjfcJ* 
against  trustees  and  others  sued  in  their  representative  char-  Jj8t€et» ' 
acter,  the  defendants  may  set  off  demands  belonging  to  their 
testators  or  intestates,  or  those  whom  they  represent,  in  the 

• 
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tITL*  *  same  manner  as  the  persons  so  represented,  would  have  been 
entitled  to  set  off  the  same,  in  an  action  against  them. 

21  W.,  674. 

Replies        §  26.  In  every  action  in  which  the  defendant  shall  plead 
topieaof   any  discharge  from  his  debts,  or  from  imprisonment,  or  any 
diKbl^.  exemption  from  arrest  or  imprisonment,  obtained  by  virtue  of 
[3M»]    any  statute  of  this  state,  the  plaintiff  may  reply  generally, 
that  such  discharge  or  exemption  was  obtained  by  fraud,  and 
pray  that  the  same  may  be  inquired  of  by  the  country ;  and 
may  annex  thereto  a  notice,  specifying  the  several  acts  of 
fraud  of  which  evidence  will  be  given  on  the  trial,  to  invali- 
date such  discharge  or  exemption ;  which  shall  entitle  such 
plaintiff  to  give  evidence  of  the  matters  so  specified,  on  the 
trial,  in  the  same  manner  as  if  they  had  been  specially  replied. 

1RL,  471,  §  29. 

Kopiying,  §  27.  Whenever  it  shall  become  necessary  for  the  attain- 
JrttST1  ment  of  justice,  to  allow  a  plaintiff  to  reply  several  matters  to 
the  plea  of  a  defendant,  or  to  allow  a  defendant  to  rejoin  several 
matters  to  the  replication  of  a  plaintiff,  the  court  in  which  the 
action  shall  be  pending,  on  the  special  application  of  the  party 
desiring  so  to  reply  or  rejoin,  may  allow  the  same  to  be  done. 

12  Wn  250 ;  9  W.,  377  ;  6  W.,  505,  621 ;  4  W.t  212. 

§  28.  No  person  shall  be  prejudiced  by  the  ancient  terms 
and  forms  of  pleading,. so  that  the  matter  fully  appear  in  tiie 
process  or  declaration  or  other  pleading. 

1  B.  L.,  118,  §  6. 
See  Laws  of  1829,  ch.  252.  Post,  vol.  3,  p.  26.  1833,  ch.  276,  vol.  4, 
p.  453 ;  (4  H.,  35,  563  ;  2  H.,  188 ;  1  H.,  371 ;  14  W.,  244)  ;  1835, 
ch.  197;  vol.  4,  p.  620;  (2  H.,  496;  1  H.,  339);  ch.  211,  vol.  4^ 
455 ;  1836,  ch.  385 ;  vol.  4,  p.  621 ;  1837,  ch.  93 ;  (1  H.,  673 ;  24  Wn 
39)  ;  1840,  ch.  386  ;  vol  4,  p.  684 ;  1841,  ch.  282  ;  voL  4,  p.  457; 
1843,  ch.  201 ;  vol.  4,  p.  647 ;  1845,  ch.  24 ;  vol  4,  p.  457;  oh*  67, 
vol.  4,  p.  150;  1846,  ch.  243;  vol.  4,  p.  621 ;  Code,  Part  II,  Tide 
VI,  vol.  5,  p.  14.  * 

TITLE   ID, 

OF  THB  ASSESSMENT  OF  DAMAGES  UPOK  DEFAULT. 

Sec.  1  &  2.  Upon  introductory  judgment  on  certain  contracts,  damages  to  be  auBOBBfrt 
by  clerk. 

3.  When  notice  of  assessing  necessary. 

4.  Evidences  of  execution  of  contract;  general  counts. 
§            6.  Clerk  to  administer  oaths ;  lost  contracts;  report 

6.  Sum  assessed  to  be  reported  and  stated  on  contract  ^ 

7.  Exception  to  report ;  judgment  thereon.  '  -v 

8.  Judgment,  how  to  be  entered  on  record. 

9.  Clerks  of  counties  may  assess  in  certain  cases. 

10.  Assessing  damages  after  judgment  on  bail  bond. 

11.  Proceedings  for  that  purpose. 

12.  Writs  of  inquiry  in  other  actions  on  bail  bonds. 

13.  Declaration  in  original  action  to  be  filed. 

14.  Amount  to  be  collected  by  execution  on  bail  bond  suits. 

A5S£g      5  1-  In  ©very  suit  brought  in  a  court  of  record,  wherein 

SderE    any  written  obligation  or  contract  specified  in  the  next  section, 

shall  be  set  forth  in  the  declaration  as  the  cause  of  action,  if 
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interlocutory  judgment  be  rendered  for  the  plaintiff  by  default,    TITL,  * 
or  upon  demurrer,  or  upon  confession,  the  court  shall  direct 
the  clerk  thereof  to  examine,  ascertain  and  report,  what  sum 
the  plaintiff  ought  to  recover  for  his  damages. 

1  R.  L.,  522,  §  16 ;  5  How.  P.  R.,  30. 

§  2.  The  obligations  or  contracts  upon  which  such  assess-  SJJJJJJ? 

•  ment  may  be  made,  must  be  in  writing,  and  must  be,  either,  tid 

i.  A  bill  of  exchange,  promissory  note,  order  or  draft,  for 
tbe  payment  of  money:  or, 

2.  Some  contract  for  the  absolute  payment  of  money  only: 
or, 

3.  Some  contract  for  the  payment  of  a  sum  certain,  though     twro 
payable  in  specific  articles :  or, 

4.  Some  contract  for  the  delivery  of  specific  articles,  at  a 
value  or  price  stipulated  in  the  same  contract. 

1  R.  L.,  522,  §  15 ;  Laws  of  1832,  ch.  276.    Post,  vol  4,  p.  453. 

§  3.  If  the  defendant  shall  have  appeared  in  the  cause  by  2j£3ij. 
attorney,  or  shall  have  given  notice  of  his  intention  to  appear 
and  defend  the  action,  the  like  notice  of  assessment  of  dam- 
ages by  the  clerk,  shall  be  given  as  herein  required  of  the 
trial  of  a  cause;  but  in  all  other  cases,  no  notice  shall  be 
necessary,  and  the  clerk  shall  proceed  therein,  on  the  entry  of 
the  ride  requiring  such  assessment. 

10W.,  5G0;  5  How.  P.  R.,  30. 

*  5  4.  In  assessing  such  damages,  the  production  to  the  clerk  Evidence  to 
of  the  bill  of  exchange,  promissory  note  or  contract,  specially  duceST 
set  forth  in  the  declaration,  shall  be  sufficient  evidence  of  the 
execution  of  the  same,  without  any  other  proof;  and  such 
assessment  shall  be  made,  notwithstanding  there  may  be  . 
general  or  other  counts  in  the  declaration,  besides  those  in 
which,  the  note,  bill  or  contract  shall  be  specially  set  forth 

1  R.  L.,  523,  §  17. 

§  5.  Any  clerk  authorised  to  assess  damages  by  the  pro-  ^K?L 
visions  of  this  Title,  may  administer  oaths  to  witnesses,  and 
take  their  testimony,  whenever  it  may  be  necessary :  if  the 
instrument  declared  on,  be  lost,  the  clerk  may  take  proof 
thereof,  and  of  the  contents  of  such  instrument,  which 
proof  shall  be  stated  in  his  report.  And  whenever  required 
by  either  party,  he  shall  reduce  to  writing  the  testimony 
taken  by  him,  and  include  the  same  in  his  report. 

1  R.  L.,  623,  §  18. 

S  6.  The  clerk  shall  report  to  the  court  the  sum  ascertained  Report,  *& 
by  him  to  be  due  to  the  plaintiff,  and  shall  certify,  under  his 
hand,  upon  such  original  bill,  note  or  contract,  the  amount  of 
damages  assessed  thereon. 

S  7.  Either  party  may  except  to  such  report,  and  on  such  gggfj^ 
exception  being  made,  the  court  shall  hear  and  examine  the  ment 
matter,  and  cause  justice  to  be  done  between  the  parties ;  and 
shall  give  judgment  for  the  sum  reported,  or  for  such  sum  as 
n.— 47 
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title  4    ^  cour^  Up0I1  hearing  tho  exception,  if  any,  shall  hare 

ascertained  to  be  due  to  the  plaintiff. 
Entry  of         g  8.  The  judgment  so  rendered  shall  be  entered  on  the 
judgment.    recor(j>  wjthout  stating  any  reference  to  the  clerk,  or  any  pro- 
ceedings in  consequence  thereof,  and  the  damages  shall  be 
stated  as  having  been  assessed  by  the  court. 
AtM-Mmcnt      §  9.  If  the  cause  bo  pending  in  the  supreme  court,  the  clerk 
Montiea!  °r  of  the  county  in  which  the  venue  in  such  cause  shall  be  laid, 
shall  have  the  same  authority  to  assess  the  damages,  as  any 
clerk  of  the  supreme  court,  and  shall  in  all  respects  proceed 
therein  in  the  like  manner, 
iwsj         g  io.  If  a  bond  taken  on  the  arrest  of  a  defendant,  in  those 
mfiuSn m  actions  in  which  an  assessment  of  damages  might  be  made 
bau  bonds,  ^y  the  clerk,  shall  have  beeu  prosecuted  by  the  plaintiff  in 
such  action,  and  judgment  rendered  thereon,  the  court  shall 
in  like  manner  direct  the  clerk  to  examine,  ascertain  and 
report,  what  sum  the  plaintiff  ought  to  recover  for  the  dam- 
ages upon  his  original  cause  of  action. 
Proceed-         J  11.  The  same  proceedings  in  all  respects  shall  be  had  in 
m£m?       ascertaining  such  damages  as  are  herein  provided,  in  case 
•     interlocutory  judgment  had  been  rendered  in  such  original 
action. 
writs  of         g  12.  When  a  bond  taken  on  the  arrest  of  a  defendant,  in 
other  causes  than  those  provided  for  in  the  two  last  sections, 
shall  have  been  assigned  to  the  plaintiff,  and  judgment  shall 
be  rendered  thereon  in  his  favor,  a  writ  of  inquiry  of  damages 
shall  issue  in  the  original  action,  in  the  same  manner  as  if  the 
defendant  had  appeared  therein,  and  interlocutory  judgment 
had  been  obtained  against  him. 

1  K.  L.,  523,  §16;  2  Hour.  P.  R.,  C2. 

Declaration  §  13.  Iu  all  cases  in  which  a  judgment  shall  be  rendered  for 
the  plaintiff,  on  a  bond  taken  upon  the  arrest  of  a  defendant, 
no  damages  shall  be  assessed  until  a  declaration  in  the  original 
action  shall  have  been  filed. 
Amonnt  to  §  14.  The  damages  so  assessed,  either  by  the  clerk,  or  upon 
total  a  writ  of  inquiry,  with  the  interest,  the  costs  in  the  original 
suit,  and  in  the  suit  on  such  bond,  shall  be  endorsed  upon  the 
execution  issued  upon  such  judgment,  as  the  amount  to  be 
collected,  with  sheriff's  fees,  and  no  more  shall  be  collected 
on  such  execution. 

Sec  Laws  of  1832,  cli.  270,  §  10.      Post,  vol.  4,  p.  453. 

TITLE  IV. 

OF  JUDGMENTS. 

Art.  1. — General  provisions  concerning  judgments. 

Art.  2.  —  Of  docketing  judgments,  their  priority,  and  the  mode  of  cancelling  and 
discharging  thorn. 


inquiry. 


to  bo  filed. 
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ARTICLE  FIRST.  ***•  L 

GENERAL  PROVISIONS  CONCERNING   JUDGMENTS. 

Sec.    1.  Plaintiff  not  to  be  non-suited  after  verdict. 

2.  Setting  aside  judgments  for  irregularity. 

3.  Real  estate  bound  by  docket  of  judgments. 

4.  Lien  to  cease  after  ten  years,  as  against  purchasers,  Ac. 

5.  Certain  timo  to  bo  deducted,  if  notice  be  filed  with  clerk. 
C.  Duty  of  clerk  with  whom  notice  is  filed. 

7.  Judgments  docketed  against  a  dead  person ;  their  effect. 

8.  Cases  where  court  may  allow  them  to  bo  docketed. 

9.  Time  of  signing  record,  to  bo  stated  in  its  margin. 
10.  Judgments  by  confession,  how  entered. 

g  1.  When  a  verdict  shall  have  been  rendered  in  any  action,  AiterTei^ 
the  plaintiff*  shall  not  thereafter  be  non-suited,  but  judgment  twnSttT 
shall  be  rendered  upon  the  matter  foimd  by  such  verdict.  SSiSSl 

1  It.  L.,  89,  §  35 ;  27  B.,  258. 

g  2.  No  judgment  in  any  court  of  record,  shall  be  set  aside     vum 
for  irregularity  on  motion,  unless  such  motion  be  made  within  ^"J^dg. 
one  year  after  the  time  such  judgment  was  rendered.  m«nt* 

Laws  of  1817,  178;  3  D.,  257;  1  Du.,  C87  ;  17  How.  P.  R.,  497;  5  How. 
P.  R.,  381 ;  Code,  §  174. 

g  3.  All  judgments  hereafter  rendered  in  any  court  of  record  2Sn^;to 
shall  bind,  and  be  a  charge  upon  the  lands,  tenements,  real  judgment*. 
estate  and  chattels  real  of  every  person  against  whom  any 
such  judgment  shall  be  rendered,  which  such  person  may  have 
at  the  time  of  docketing  such  judgment,  or  which  such  person 
shall  acquire  at  any  time  thereafter ;  and  such  real  estate  and 
chattels  real,  shall  be  subject  to  be  sold  upon  execution  to  be 
issued  on  such  judgment. 

1  R.  L.,  500,  §  1;  13  N.  Y.f  189;  17  B.f  137,  396;  4  B.,  443;  1  B.  Ch., 
683;  7  W.,  468;  2  W.,  570;  1  Pal,  658;  5  Cow.,  476;  2  Cow., 
497;  4  Ed.,  538;  1  Ed.,  652;  6  S.  S.  C.t  199,  271;  9  How.  P.  R., 
36 ;  Code,  §  282 ;  34  N.  Y.,  330 ;  42  B.,  422 ;  41  B.,  69 ;  39  B.,  397 
36  B.  572. 

g  4.  From  and  after  ten  years  from  the  time  of  docketing  j^^ 
every  such  judgment,  it  shall  cease  to  bind,  or  be  a  charge  STyearJ 
upon  any  such  property,  as  against  purchasers  in  good  faith, 
and  as  against  incumbrances  subsequent  to  such  judgment, 
by  mortgage,  judgment,  decree  or  otherwise. 

16  U.  Y.,  482  ;  17  B.,  139 ;  7  B.,  341 ;  3  B.f  321 ;  2  B.  Ch.,  36 ;  IB.  Ch., 
583;  18  W.,  621;  9  W.t  158;  7  Cow.,  654;  5  Cow.,  294;  42  B., 
422  ;  26  How.  P.  R,  183. 

g  5.  The  time  during  which  the  party  recovering  such  certain 
judgment,  shall  be  restrained  from  proceeding  thereon,  bytobew  m 
any  injunction  of  any  court,  or  by  the  operation  of  any  writ dodnctod* 
of  error,  shall  not  constitute  any  part  of  the  ten  years  in  the 
last  section  specified ;  but  to  entitle  any  party  to  such  deduc- 
tion, he  shall,  within  ten  years  from  the  docketing  of  the 
judgment,  file  with  a  clerk  of  the  court  in  which  such  judg- 
ment was  obtained,  a  notice  specifying  the  injunction  or  writ 
of  error  by  which  proceedings  on  such  judgment  shall  have 
been  restrained,  and  the  time  of  service  thereof;  and  if  such 
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restraint  shall  have  ceased,  such  party  shall  specify  the  dura- 
tion thereof. 

8  N.  Y.,  52;  26  How  P.  R^  183. 

§  6.  The  clerk  with  whom  such  notice  shall  be  filed,  shall 
enter  in  the  margin  of  the  docket  of  such  judgment,  a  minute, 
stating  that  an  injunction,  or  writ  of  error,  as  the  case  may 
be,  has  been  issued,  relating  to  such  judgment ;  and  if  such 
notice  be  filed  with  the  clerk  of  the  supreme  court,  he  shall 
transmit  a  copy  of  such  notice,  with  his  docket  of  judgments, 
to  the  other  clerks  of  that  court,  at  the  same  time  and  in  the 
same  manner. 

§  7.  In  all  cases  in  which  a  record  of  judgment  shall  be 
filed  and  docketed,  within  one  year  after  the  death  of  the 
party  against  whom  such  judgment  was  obtained,  a  sugges- 
tion of  such  death,  if  it  happened  before  judgment  rendered, 
shall  be  entered  on  the  record,  and  if  after  judgment  ren- 
dered, the  fact  shall  be  certified  on  the  back  of  such  record  by 
the  attorney  filing  the  same.  Such  judgment  shall  not  bind 
the  real  estate  which  such  party  shall  have  had  at  the  time  of 
his  death,  but  shall  be  considered  as  a  debt  to  be  paid  in  the 
usual  course  of  administration. 

9  W.,  455. 

§8.  If  a  verdict  has  been  rendered  before  the  death  of  such 
party,  upon  which  proceedings  shall  be  stayed  by  a  bill  of 
exceptions,  or  by  any  order  of  the  court,  or  any  officer  there- 
of, the  court  may  authorise  the  filing  and  docketing  a  record 
of  judgment  within  one  year  after  the  death  of  such  party, 
subject  to  the  power  of  the  court  to  vacate  the  same. 

2  Du.,  662. 

§  9.  The  day  and  year  of  signing  any  record  of  judgment, 
shall  be  stated  in  the  margin  thereof,  by  the  judge  or  other 
officer,  signing  the  same. 

1  R.  L.,  501,  §  2;  see  Code,  §  281.      Post,  vol.  5,  p.  79. 

§  10.  Judgments  may  be  entered  in  the  supreme  court,  or 
in  any  court  of  common  pleas,  in  vacation  or  in  term,  upon  a 
plea  of  confession,  signed  by  an  attorney  of  such  court, 
although  there  be  no  suit  then  pending  between  the  parties, 
if  the  following  provisions  be  complied  with,  and  not  other- 
wise : 

i.  The  authority  for  confessing  such  judgment,  shall  be  in 
some  proper  instrument,  distinct  from  that  containing  the 
bond,  contract,  or  other  evidence  of  the  demand  for  which 
such  judgment  is  confessed  : 

2.  Such  authority  shall  be  produced  to  the  officer  signing 
such  judgment,  and  shall  be  filed  with  the  clerk  of  the  court 
in  which  the  judgment  shall  be  entered,  at  the  time  of  the 
filing  and  docketing  such  judgment. 

1  R.  L.,  416,  §  3;  1  R  L.,  SOI,  §  5;  6  H.,  497:  4  H.  551:  9  W.t  452; 
7  Ab.,  315;  6  J.  C.  R.,  417. 

See  Laws  of  1844,  ch.  324  ;  1840,  ch.  386  ;  Code,  §  174,  281,  282,  381 
Post,  vol.  4,  p.  028,  684  ;  vol.  5,  pp.  50,  79,  109. 
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ARTICLE  SECOND.  AKt  * 

Or  DOCKETING  JUDGMENTS,  THEIR  PRIOBUT,   AND  THE  MODE   OF  OAN- 
CEUJNG  AND   DISCHARGING  THEM. 

Sic.  II.  Time  of  filing  record,  to  bo  marked  thoroon,  Ac. 

12.  Judgments  not  to  affect  real  estate,  &c.,  until  docketed. 

13.  Clerks  to  enter  docket  of  judgments  filed ;  form  thereof. 

14.  Special  entry  to  be  made  in  docket  of  judgments  for  advanco  of  certain  taxes. 

15.  Clerks  of  supreme  court  to  transmit  dockets  to  eacli  other. 

16.  Duplicate  transcript,  when  to  be  sent. 

17.  Postage  of  transcripts  how  paid. 

18.  Transcripts  to  be  entered  by  clerks  receiving  them. 

19.  Books  containing  dockets  to  be  open  to  inspection. 

20.  Penalty  on  clerk  neglecting  to  docket  or  send  transcripts. 

21.  Recognizances  not  to  bind  real  estate. 

22.  Dockets  how  cancelled  on  acknowledgment  by  party,  Ac 

23.  Acknowledgments  before  whom  to  be  made,  and  how  certified. 

24.  Effect  of  acknowledgments  by  attorney  on  record. 

25.  To  be  made  by  party  or  attorney  receiving  satisfaction. 

26.  Return  of  execution  satisfied,  to  discharge  judgment,  Ac. 

27.  Discharge  of  judgments  to  be  certified  to  each  other  by  supreme  court  clerks. 

S  11.  The  clerk  of  every  court  of  record,  shall  mark  upon  J/™60' 
the  back  of  every  record  of  judgment  filed  in  his  office,  the  records. 
time  of  filing  the  same.    No  judgment  shall  be  deemed  valid 
so  as  to  authorise  any  proceedings  thereon,  until  the  record 
thereof  shall  have  been  signed  and  filed. 

1   R.  L.,  501,  §  2;  9  B.,  504;  1  B.,  60;  4  D.,  243;  10  Pai.,  117;  22  W., 
566 ;  5  W.,  110 ;  4  Du.,  357;  42  B.,  593. 

§  12.  No  judgment  shall  affect  any  lands,  tenements,  real  judgments 
estate,  or  chattels  real,  or  have  any  preference,  as  against  ™ns°™tii 
other  judgment  creditors,  purchasers  or  mortgagees,  until  the  dockcUd- 
record  thereof  be  filed  and  docketed  as  herein  directed. 

17  N.  Y.,  447  ;  9  B.,  504 ;  1 B.,  50 ;  2  B.  Ch.,  194 ;  1  B.  Ch.,  583  ;  10  W.t 
544;  1  Ab.,  134;  42  B.,  593. 

§  13.  At  the  time  of  filing  a  record  of  judgment,  the  clerk  [3en 
shall  enter  in  an  alphabetical  docket,  in  books  to  be  provided  gJJ^k 
and  kept  by  him,  a  statement  of  such  judgment,  containing,  enured. 

i.  The  names  at  length  of  all  the  parties  to  such  judgment, 
designating  particularly  those  against  whom  it  is  rendered, 
with  their  places  of  abode,  titles,  trades  or  professions,  if  any 
such  are  stated  in  such  record : 

2.  The  amount  of  the  debt,  damages,  or  other  sum  of  money 
recovered,  with  the  costs: 

3.  The  hour  and  day  of  enteriug  such  docket: 

4.  If  the  judgment  be  against  several  persons,  such  state- 
ment shall  be  repeated  under  the  name  of  each  person  against 
whom  the  judgment  was  recovered,  in  the  alphabetical  order 
of  their  names  respectively. 

1  B.  L.,  501,  §  3;  17  N.  Y.f  447;  2  B.  Ch.,  194;  10  W.,  573;  Laws  of 
1840,  ch.  386,  Code,  §  282.  Post,  vol.  4,  p.  684  ;  vol.  5,  p.  79. 

S 14.  When  a  judgment  shall  have  been  obtained  for  monies  special 
advanced  in  payment  of  a  tax  on  the  land  of  the  plaintiff  SSSeuof 
and  another,  pursuant  to  the  seventy-third  and  seventy-  JSJ^^ 

Digitized  by  VjQOQlC 


374  JUDGMENTS.  [past  m. 


TITLE  4. 


tourth  sections  of  the  third  Title  of  the  thirteenth  Chapter 
of  the  First  Part  of  the  Bevised  Statutes,  such  judgment  shall 
not  be  entitled  to  the  priority  conferred  by  that  Title,  unless 
dt  the  time  of  docketing  the  same,  the  plaintiff  cause  an  entry 
to  be  made  by  the  clerk  in  the  docket  thereof,  specifying  that 
such  judgment  has  priority,  as  a  lien  on  certain  lands,  over 
mortgages  and  other  judgments,  pursuant  to  the  laws  regulat- 
ing the  collection  of  taxes;  which  entry  shall  be  a  part  of 

SUCh  docket.    26  How.  P.  K,  183. 

Transcripts      §  15.  On  the  fifteenth  and  on  the  last  day  of  every  month, 
iouTtob?  each  clerk  of  the  supreme  court  shall  transmit  to  the  other 
Sc&i'       clerks  of  that  court,  a  transcript,  duly  certified,  of  all  judg- 
ments which  shall  have  been  docketed  in  his  office  since  the 
making  of  the  previous  transcript;  which  shall  be  a  true  copy 
of  the  original  docket  in  his  office. 

1  R.  L.,  320,  §  7;  26  How.  P.  R.,  183. 

ideate.  §  16.  If  any  clerk  of  the  supreme  court  shall  not  receive 
any  such  transcript  within  eight  days  after  the  time  when  the 
same  is  required  to  be  sent,  he  shall  give  notice  thereof 
immediately  to  the  clerk  who  should  have  transmitted  the 
same,  whose  duty  it  shall  be  to  send  such  transcript,  or  if  one 
shall  have  been  already  sent,  to  transmit  a  duplicate  thereof. 
poBtago  g  17.  The  expense  on  the  transmission  of  any  transcript/ 

pw  paid.    ^^  ke  pa[(i  by  the  treasurer,  upon  being  audited  and  allowed 
by  the  comptroller. 

Laws  of  1842,  ch.  290,  §  8. 

s.uiryof  S  18.  Every  clerk  of  the  supreme  court  receiving  such 
ir4UHcripta.  transcript,  siiaii  enter  the  same  in  the  books  kept  by  him  for 

entering  the  dockets  of  judgments,  in  the  same  manner  as 

the  dockets  of  judgments  are  herein  required  to  be  entered, 
(3621     excepting,  that  in  the  margin  of  such  entry,  the  place  where 

the  clerk's  office  is  situated,  from  which  such  transcript  was 

received,  shall  be  entered. 

Laws  of  1830,  ch.  28. 

Dockets  to       S  19.  The  books  in  which  dockets  of  judgments  shall  be 

be  public    eutere(i)  shall,  during  the  usrtal  hours  for  transacting  business, 

be  open  to  the  search  and  examination  of  all  persons  desiring 

the  same. 

penalty  on       S  20.  Every  clerk  who  shall  neglect  to  docket  any  judgment 

Neglect1!0'    as  soon  as  practicable,  or  who  shall  omit  for  three  days  after 

the  times  herein  specified,  to  transmit  the  transcript  of  the 

docket  of  any  judgment,  shall  forfeit  to  the  party  aggrieved, 

two  hundred  and  fifty  dollars,  in  addition  to  all  damages 

which  such  party  may  have  sustained  by  such  omission  or 

neglect. 

iicco-ni-        g  21.  No  recognizance  taken  by  any  court,  or  by  any  officer, 

wmceanot   ^^  ^j^  any  j^^  tenements  or  real  estate,  or  other 

property;  but  such  recognizances  shall  be  deemed  to  be  mere 

evidences  of  debt. 

I  ft.  L.,  501,  §  4. 
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S  22.  The  docket  of  a  judgment  rendered  in  any  court  of  cancelling 
record,  may  bo  cancelled  and  discharged  by  the  clerk  thereof,  I)ockeUl- 
upon  filing  with  him  an  acknowledgment  of  satisfaction, 
signed  by  the  party  in  whose  favor  such  judgment  was 
obtained,  or  by  his  executors  or  administrators,  duly  authen- 
ticated as  herein  after  directed. 

1  R.  L.,  506,  §  17;  7  W.,  35;  28  X.  T.,  231 ;  14  Ab ,  229. 

§  23.  Such  acknowledgment  shall  be  made  before  some  J^JJJSJ* 
judge  of  the  court  in  which  the  judgment  was  rendered,  or  c 
before  some  judge  of  the  county  courts,  or  commissioner  of 
deeds,  who  shall  certify  that  the  party  making  the  same  was 
known/  or  was  made  known,  to  such  officer,  by  competent 
proof. 

Laws  of  1834,  ch.  2C2.      Post,  vol.  4,  p.  G22. 

g  24.  Such  acknowledgment  may  also  be  made  by  the  ncybonAttor' 
attorney  on  record,  of  the  party  in  whose  favor  the  same  was  rccord- 
rendered,  within  two  years  after  the  filing  of  the  record  of 
such  judgment,  in  the  same  manner,  and  with  the  like  effect, 
as  if  made  by  such  party  himself;  but  such  satisfaction  shall 
not  be  conclusive  against  the  party  in  whose  favor  the  judg- 
ment was  rendered,  in  respect  to  any  person  to  whom  actual 
notice  of  the  revocation  of  the  authority  of  such  attorney 
shall  have  been  given,  before  any  payment  on  such  judg- 
ment shall  have  been  made,  or  before  any  purchase  of  property 
bound  by  such  judgment,  shall  have  been  effected. 

10  Pai.,  129;  15  How.  P.  R.,  511. 

§  25.  When  payment  of  the  judgment  is  made,  satisfaction  Jj  *fy?iada 
thereof  shall  be  acknowledged  by  the  attorney  or  plaintiff  ^ent. 
receiving  the  amount,  on  payment  of  the  fees  by  the  defendant. 

2N.Y,  106;  10  Pai.,  129. 

§  26.  When  an  execution  issued  upon  any  judgment,  shall  22SSSI 
be  returned  satisfied,  in  whole  or  in  part,  such  judgment  satined, 
shall  be  deemed  satisfied  to  the  extent  of  the  amount  so 
returned  as  having  been  collected  on  such  execution,  unless 
such  return  be  vacated  by  the  court.    And  upon  any  execu- 
tion being  so  returned,  the  clerk  of  the  court  shall  enter  in     i363* 
the  docket  of  such  judgment,  the  fact  that  the  amount  stated 
in  such  return  to  have  been  levied,  has  been  collected. 

7  N.  Y.,  157  ;  4  1L,  621 ;  3  H.f  555;  13  J.  R,  378. 

S  27.  Upon  any  judgment  in  the  supreme  court  being  dis-  JJJyJfT^ 
charged,  the  clerk  with  whom  the  record  thereof  was  filed,  menL&be 
shall  transmit  to  the  other  clerks  of  that  court,  with  the  next oertWed* 
transcript  of  dockets  sent  by  him,  a  certificate  of  such  fact ; 
and  the  said  clerks  shall  thereupon  enter  in  their  respective 
dockets  of  such  judgment,  the  fact  that  the  same  is  dis- 
charged. 

See  Laws  of  1850,  ch.  295;  1844,  ch.  104;  1842,  ch.  290;  1840,  ch. 
386;  1834,  ch.  262;  1830,  ch.  28;  Code,  8  282.  Post,  vol.  4,  pp. 
634,  627,  684,  622 ;  vol.  5,  p.  79. 
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TITLES.  TITLE    V. 

OF  EXECUTIONS,    AND    THE    DUTIES    O*    OFFICERS    THEREON. 

Abt.  1.  —  General  Provisions. 

Art.  2.  —  Of  executions  against  property. 

Art.  3.  —  Of  remedies  for  failure  of  title  to  real  estate  sold  hy  execution,  <t&\  U 

enforce  contribution  between  several  owners  of  land*  ftubjeo*  eo  th# 

same  judgment. 
Art.  4.  —  Executions  against  the  person. 

ARTICLE  FIRST. 

GENERAL  PROVISIONS. 

Sec.   1.  Within  what  time  executions  may  be  issued. 

2.  Executions  against  property  or  body. 

3.  Exception  as  to  executors,  heirs,  legatees,  Ac. 

4.  Executions  against  the  body,  not  to  issue  in  certain  cases. 

5.  Unless  defendant  be  imprisoned,  Ac. 

6.  Like  executions  in  different  counties ;  different  executions. 

7.  When  body  taken,  no  other  execution  to  issue. 

8.  But  may,  if  defendant  escape. 

9.  Interest  on  certain  judgments  may  be  collected. 

%  10.  Endorsement  to  bo  made  on  receipt  of  executions.  # 

11.  On  judgments  against  sheriffs,  execution  how  to  issue. 

12.  Authority  and  duty  of  person  receiving  such  execution. 

when  exe  §  1-  Whenever  judgment  shall  be  rendered  in  any  court  of 
S tasMt*  rccor^»  f°r  any  debt,  damages,  sum  of  money  or  costs,  the 
party  in  whose  favor  such  judgment  was  rendered,  upon  the 
tiling  of  the  record  thereof,  and  within  two  years  thereafter, 
may  have  execution  to  the  sheriff  or  other  proper  officer,  to 
collect  the  amount  of  such  judgment. 

1  R.  L.,  89,  §  34;    11  N.  Y.,  283;    2  Ab.,  118 ;    14  How.  P.  R.,  393;    12 
How.  P.  R.,  438. 

Their  S  2.  Such  execution  may  be  either, 

kind*.  j   Against  the  goods  and  chattels,  lands,  tenements,  and 

chattels  real  of  the  party  against  whom  such  judgment  was 

recovered:  or, 
2.  Against  the  body  of  such  party. 

1  R.  L.,  502,  §  7 ;  2  B.  Ch.,  36;  IB.  Ch.,  583 ;    18  J.  R.,  502. 

Exception       §  3.  But  such  execution  shall  not  issue  against  the  body, 
to"&c"     nor  against  the  proper  goods  and  chattels,  lands  and  tene- 
ments, of  any  executor,  administrator,  heir,  devisee  or  legatee, 
unless  in  those  cases  specially  provided  by  law. 

26  B.,  360. 

Executions      §  4.  In  those  cases  in  which  bail  shall  have  been  taken  on 

haiTwe^11   the  arrest  of  a  defendant,  and  the  bail  bond  shall  have  been 

given,  &c    assigned  to  the  plaintiff;  and  in  those  cases  in  which  special 

L364]     bail  shall  have  been  filed;  no  execution  shall  issue  against 

the  body  of  the  defendant  in  such  action,  until  an  execution 

against  the  goods  and  chattels,  lands  and  tenements  of  such 

defendant,  shall  have  been  issued  to  the  sheriff  of  the  county 
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in  which  such  defendant  was  arrested,  and  shall  have  been 
returned  unsatisfied,  in  whole  or  in  part. 

S  5.  But  if  the  defendant  be  imprisoned  on  execution  in  Execution* 
another  cause,  or  upon  process  in  the  same  action,  or  shall  2£eDeufu 
have  been  surrendered  in  exoneration  of  his  bail  in  such  6lYCn- 
action,  an  execution  may  issue  against  his  body,  without 
any  previous  execution  against  his  property. 

5  6.  Executions  either  against  the  body  or  against  the  pro-  y*«  ««*- 
perty  ot  any  party,  may  be  issued  at  the  same  time,  to  ferent 
sheriffs  of  different  counties ;  but  no  execution  against  the  body  JJJJJJ^ 
of  any  party  shall  issue,  while  there  is  an  execution  against  execution*, 
his  property  not  returned ;  nor  shall  an  execution  against  the 
property  of  any  party  be  issued,  while  there  is  an  execution 
against  his  body  unreturned,  unless  by  order  of  the  court. 

5  H.,  672;  19  W.,  86;  9  W.,  435. 

§  7.  When  the  body  of  a  party  shall  have  been  taken  on  when  bodj 
an  execution  issued  for  that  purpose,  no  other  execution  can  tauSta. 
be  issued  against  him  or  his  property,  except  in  cases  specially 
provided  by  law. 

§  8.  But  if  any  person  who  shall  have  been  taken  on  an  it>.,  after 
execution  shall  escape,  he  may  be  re-taken  by  a  new  execution  defendant. 
against  his  body,  or  an  execution  against  his  property  may  be 
issued,  in  the  same  manner  as  if  the  body  of  such  prisoner 
had  never  been  taken  in  execution. 

1R.  L.,  42G,  §24;  3  N.  Y.,  333. 

§  9.  Whenever  a  judgment  shall  be  rendered,  and  cxccu-  interest 
tion  shall  be  issued  thereon,  it  shall  be  lawful  to  direct,  upon  couw&l* 
such  execution,  the  collection  of  interest  on  the  amount 
recovered,  from  the  time  of  recovering  the  same,  until  such 
amount  be  paid. 

1  R.  L.,  506,  §  50;  1844,  ch.  324;  Code,  §  291 ;  1  H.,  147 ;  22  W.,  159; 
19  W.,  101 ;  5  Pai.,  544. 

§  10.  Upon  the  receipt  of  any  execution,  it  shall  be  the  duty  Time  of  re- 
of  the  sheriff"  or  other  officer,  to  endorse  thereon  the  year,  eto&SedSo 
month,  day,  and  hour  of  the  day,  when  he  received  the  same.  exec,ltion- 

1  R.  L,  501,  §  6. 

§  11.  In  all  cases  where  a  judgment  shall  be  obtained  in  Execntione 
any  court  against  the  sheriff  of  any  county,  either  single  or  Seitig" 
with  others,  instead  of  directing  the  execution  thereon  to  the  JJEiSSi. 
coroner  of  the  county,  it  may  be  directed  and  delivered  to 
any  person,  (except  a  party  in  interest  in  the  suit,)  who  shall 
be  designated  by  the  court  in  term  by  an  order  to  be  entered 
in  the  minutes,  or  by  any  judge  thereof  in  vacation,  by  an 
order  to  be  endorsed  on  such  execution. 

§  12.  The  person  so  designated  and  receiving  such  execu-  Authority, 
tion  to  execute  the*  same,  shall  in  respect  to  such  execution,  {JSsSnro- 
be  deemed  a  coroner  of  the  county,  and  shall  be  liable  in  all  ceW* 
respects  to  all  the  provisions  of  law  respecting  sheriffs,  so  far 
as  the  same  may  be  applicable. 

Code,  §291.  Port,  toL  6,  p.  83. 
H— 48 
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ARTICLE  SECOND. 

OF  EXECUTIONS  AGAINST  PROPERTY. 

Seo.  13.  Goods  bound  only  from  delivery  of  execution. 
14  &  15.  Priority  of  executions  and  attachments. 

16.  Executions  to  have  priority  from  time  of  being  levied. 

17.  tftlo  of  purchasers  before  levy*  not  to  be  affected. 

18.  Current  coin  to  bo  levied  on  and  returned. 

19.  Bills  of  banks,  Ac.  may  be  levied  on  and  sold. 

20.  Intorest  of  bailor  in  goods  pledged,  may  be  sold. 

21.  Notice  of  sale  of  chattels,  how  to  be  given. 

22.  Property  exempt  from  execution. 

23.  Mode  of  conducting  sale  of  personal  property. 

24.  Form  of  execution  for  sale  of  real  estate. 

25.  Form  against  heirs,  ter-tenants,  Ac. 

26.  Lands  held  in  trust  liable  to  executions. 

27.  Executions  on  judgments  against  dead  persons  when  to  issue,  Ac 

28.  Also,  on  judgments  against  persons  dying  in  execution. 

29.  But  not  to  be  levied  on  real  estate  sold  by  defendant 

30.  Nor  upon  real  estate  actually  sold  under  a  judgment 

31.  Equity  of  redemption  not  to  be  sold  by  certain  executions. 

32.  Description  of  mortgaged  premises  to  be  endorsed  on  execution. 

33.  Such  execution  how  to  be  returned. 

34.  Time  and  place  of  selling  real  estate,  how  advertised. 

35.  Real  estate  to  be  sold,  how  to  be  described. 

36.  Sales  of  real  and  personal  property  to  be  at  vendue. 

37.  Penalty  for  selling  contrary  to  foregoing  provisions. 

38.  Mode  of  conducting  sale  of  real  estate. 

39.  Penalty  for  taking  down  notices  of  sale. 

40.  Validity  of  sales  not  affected  by  omissions  of  officers 

41.  Certain  officers  not  to  purchase  property. 

42.  Certificate  to  be  given  on  sale  of  real  estate. 

43.  Certificate  to  be  filed,  and  copy  given  to  purchaser. 

44.  Originals  and  copies ;  when  evidence. 

45.  When  land  may  be  redeemed. 

46.  By  whom  redemption  may  be  made. 

47.  Heirs  and  grantees  pf  portions,  may  redeem  the  whole. 

48.  Owners  of  undivided  shares,  may  redeem  such  shares. 

49.  Sale  to  be  void  on  redemption  being  mado. 

50.  "When  interest  of  purchaser  may  be  acquired,  if  not  redeemed. 

51.  May  be  acquired  by  creditor  having  judgment  or  decree. 

52.  If  judgment,  &c.  be  a  lien  on  particular  lot,  Ac. 

53.  If  it  be  a  lien  on  specific  portion  of  a  lot,  Ac. 

54.  If  it  be  a  lion  on  an  undivided  share. 

55.  Terms  on  which  any  other  creditor  may  purchase. 

56.  Third  or  other  creditors,  may  also  purchase. 

57.  Right  of  original  purchaser,  if  he  be  creditor,  &c. 

58.  Rights  of  plaintiff  issuing  exocution. 

59.  Sums  required  to  whom  to  be  paid;  effect  of  payment 

60.  Evidence  of  creditor's  right  to  purchase. 

61.  Logal  estate  in  lands  eold,  when  to  vest. 

62.  When  conveyance  to  be  executed. 

63.  When  to  executors  of  purchaser. 

64.  Effect  of  such  conveyance. 

65.  Authority  of  undor  sheriff  in  case  of  death  of  sheriff. 

66.  Proceedings  if  there  be  no  under  sherift. 

67.  Money  to  whom  to  bo  paid,  if  shoriff  die. 
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§13.  Whenever  an  execution  shall  be  issued  against  theo^,,' 
property  of  any  persou,  his  goods  and  chattels,  situated  J®1}^  from 
within  the  jurisdiction  of  the  officer  to  whom  such  execution  execuSou. 
shall  be  delivered,  shall  bo  bound  only  from  the  time  of  the 
delivery  of  the  same  to  be  executed. 

1HL,  501,  §  6 ;  21  B.t  4G9 ;  5  D.,  198 ;  7  How.  P.  R.,  335;  20  N.  T., 
489 ;  47  B.,  498 ;  41  B.,  197 ;  29  How.  P.  R.,  60. 

§  14.  If  there  be  several  executions  issued  out  of  a  court    law 
of  record  against  the  same  defendant,  that  which  shall  have  Priority  of 
been  first  delivered  to  an  officer  to  be  executed,  shall  have awc™B>> 
preference,  notwithstanding  a  levy  may  be  first  made  under 
another  execution ;  but  if  a  levy  and  sale  of  any  goods  and 
chattels  shall  have  been  made  under  such  other  execution, 
before  an  actual  levy  under  the  execution  first  delivered,  such 
goods  and  chattels  shall  not  be  levied  upon  or  sold  by  virtue 
of  such  first  execution. 

2  N.  Y.,  457. 

S  15.  If  there  be  one  or  more  executions,  and  one  or  more  n>.  of  at- . 
attachments  against  the  property  of  the  same  defendant,  or  &L   ento, 
if  there  be  several  attachments,  the  same  rule  prescribed  m 
the  last  section  shall  prevail,  in  determining  the  preference 
of  such  execution  or  attachment. 

§  16.  But  any  execution  or  attachment  issued  out  of  any  n>.  of  ex* 
court  not  being  a  court  of  record,  if  actually  levied,  shall  uSums*7 
have  preference  over  any  other  execution  issued  out  of  any 
court  whether  of  record  or  not,  which  shall  not  have  been 
previously  levied. 

§  17.  The  title  of  any  purchaser  in  good  faith,  of  any  goods  Purchaser* 
or  chattels,  acquired  prior  to  the  actual  levy  of  any  exccutiou, beforc,eYy* 
without  notice  of  such  execution  being  issued,  shall  not  be 
divested  by  the  fact  that  such  execution  had  been  delivered 
to  an  officer  to  be  executed,  before  such  ^purchase  was  made 

21  B.,  469 ;  8  B.,  336 ;  5  D.f  198,  625 ;  4  H.,  162  ;  11  W ,  551  ;  11  Pai. 
21 ;  29  N.  Y.,  489;  29  How.  P.  R.,  50. 

§  18.  Upon  executions  against  the  property  of  a  defendant,  Levy  on 
the  officer  shall  levy  upon  any  current  gold  or  silver  coin  be-oSS?n 
longing  to  such  defendant,  and  shall  pay  and  return  the  same 
as  so  much  money  collected,  without  exposing  the  same  for 
sale  at  auction. 

14  How.  P.  R.,  477  ;  13  How.  P.  R.,  336 ;  9  Pai.,  218. 

S 19-  Upon  such  executions,  the  officer  may  levy  upon  and  JJi^jJJf* 
sell  any  bills  or  other  evidences  of  debt,  issued  by  any  monied     *' 
corporation,  or  by  the  government  of  the  United  States,  and 
circulated  as  money,  which  shall  belong  to  the  defendant  in 
such  execution. 

11  B.,  347;  9  Pai.,  218. 

S  20.  When  goods  or  chattels  shall  be  pledged  for  the  interest  ox 
payment  of  money,  or  the  performance  of  any  contract  or  JoSS** 
agreement,  the  right  and  interest  in  such  goods,  of  the  per-  p1****- 
son  making  such  pledge,  may  be  sold  on  execution  against 
him,  and  the  purchaser  shall  acquire  all  the  right  and  interest 
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™?*  *"  of  the  defendant,  and  shall  be  entitled  to  the  possession  of 
such  goods  and  chattels,  on  complying  with  the  terms  and 
conditions  of  the  pledge. 

11  N.  Y.,  608;  1  K.  Y.,  20 ;  6E,  485;  24  W.,  141 ;  23  W.,  653;  8  W., 
347 ;  9  Pal,  218 ;  3  Du.,  14;  2  Du.,  90;  19  How.  P.  R,  482 ;  9  How. 
P.  R.,  572;  10  Ab.,  93;  28  N.  Y.,  677. 

Notice  of  §  21.  No  sale  of  any  goods  or  chattels  shall  be  made  by 
virtue  of  any  execution,  unless  previous  notice  of  such  sale 
shall  have  been  given  six  days  successively,  by  fastening  up 
written  or  printed  notices  thereof,  in  three  public  places  of 
the  town  where  such  sale  is  to  be  had,  specifying  the  time 
and  place  where  the  same  is  intended  to  be  had. 

1R.  L.,  505,  §14;  1  Ab.,  162. 

[367]  §  22.  The  following  property,  when  owned  by  any  person 
SeSSt J  teing  a  householder,  shall  be  exempt  from  levy  and  sale,  under 
from  Bale  any  execution,  and  such  articles  thereof  as  are  moveable,  shall 
t^^rS'u-   continue  so  exempt,  while  the  family  of  such  person,  or  any 

of  them,  may  be  removing  from  one  place  of  residence  to 

another : 

1.  All  spinning-wheels,  weaving-looms  and  stoves,  put  up 
or  kept  for  use,  in  any  dwelling-house;  also  one  sewing 
machine  with  the  appurtenances  thereunto  belonging : 

2.  The  family  bible,  family  pictures  and  school  books,  used 
by  or  in  the  family  of  such  person ;  and  books  not  exceeding 
in  value  fifty  dollars,  which  are  kept  and  used  as  part  of  the 
family  library : 

3.  A  seat  or  pew  occupied  by  such  person  or  his  family  in 
any  house  or  place  of  public  worship : 

4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and 
the  yarn  or  cloth  manufactured  from  the  same ;  one  cow,  two 
swine,  the  necessary  food  for  them ;  all  necessary  pork,  beef, 
fish,  flour  and  vegetables,  actually  provided  for  family  use; 
and  necessary  fuel  for  the  use  of  the  family  for  sixty  days : 

5.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bed- 
ding, for  such  person  and  Ins  family ;  arms  and  accoutrements, 
required  by  law  to  be  kept  by  such  person ;  necessary  cooking 
utensils ;  one  table ;  six  chairs ;  six  knives  and  forks ;  six 
plates;  six  teacups  and  saucers;  one  sugar-dish;  one  milk- 
pot  ;  one  tea-pot  and  six  spoons ;  one  crane  and  its  append- 
ages ;  one  pair  of  andirons,  and  a  shovel  and  tongs : 

«.  The  tools  and  implements  of  any  mechanic,  necessary  to 
the  carrying  on  of  his  trade,  not  exceeding  twenty-five  dollars 
in  value. 

11  N.  T.,  281 ;  1  N.  Y.,  129;  25  B.,  42;.  23  B.,  240;  15  B.,  568;  14  R, 
450;  10  B.,  01;  9B.,676:  5D.,  119;  3D.,  52;  ID.,  129;  H.AR, 
88,367;  25  W.,  370;  21  W.,  69;  16  W.,  563;  11  W.,  44;  3W, 
274;  1  S.  S.  C,  730;  5  Du.,  501;  1  Cow.,  114;  18  J.  R.,  401;  14  J. 
R.,  433;  14  How.  P.  R,  436;  9  How.  P.  B.,  547;  8  How.  P.  R, 
527;  6  How.  P.  R,  18,  424. 

Laws  of  I860,  cb.  152;  1858,  ch.  107;  1850,  ch.  260;  1847,  ch.  85; 
1842,  ch.  157.  Post,  vol.  4,  pp.  635,  632,  629,  626.  6  iL  142;  1 
D.,  128.  ' 

1R.L,  506,  §  15 ;  Laws  of  1815,  231 ;  1824,  294,  §  35. 
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$  23.  Ho  personal  property  shall  be  exposed  for  sale,  unless  ga^J^ 
the  same  be  present  and  within  the  view  of  those  attending  ^^°n" 
each  sale ;  it  shall  be  offered  for  sale  in  such  lots  and  parcels  ^c 
as  shall  be  calculated  to  bring  the  highest  price. 

4  B.,  484;  2  B.,  G33;  6  H.,  485;  4  D.,  173  ;  3  S.  S.  C,  C92 ;  Code,  §  472. 

S  24.  Executions  to  authorize  the  sale  of  real  estate,  shall  Form  of 
command  the  officer  to  whom  they  are  directed,  that  of  the  S^w. 
goods  and  chattels  of  the  person  against  whom  such  execu- real  e8tatc- 
tion  shall  issue,  in  the  county  of  such  officer,  he  shall  cause 
to  be  made  the  debt,  damages,  or  other  sum  of  money,  and 
costs,  for  which  judgment  was  rendered;   and  if  sufficient 
goods  and  chattels  cannot  be  found,  that  then  he  cause  the 
amount  of  such  judgment  to  be  made  of  the  real  estate  of 
the  person  against  whom  such  judgment  was  rendered,  which 
such  person  shall  have  had,  at  the  time  of  docketing  such 
judgment,  specifying  such  time,  or  at  any  time  afterwards,  in 
whose  hands  soever  the  same  may  then  be. 

1RL,  502,  §  9;  8  N.  Y.,  52;  IN.  Y.,  297 ;  6  B.,  126 ;  5  B.,  568;  3  BL, 
404;  2  B.,  307;  4  D.,  407;  7  Pai.,  368;  2  B.  Ch.,  36;  IB.  Ch.,  583; 
01.  Ch.,  100. 

5  25.  If  execution  be  issued  upon  a  judgment  rendered  {^jpjjj* 
against  any  person  as  ter-tenant,  heir  or  devisee  of  any  er8' 
deceased  person,  it  shall  command  the  amount  of  such  judg- 
ment to  be  made  of  the  real  estate  whereof  the  ancestor,     i3fl8i 
testator  or  person  deceased,  was  seised  at  the  time  the  same 
real  estate  became  liable,  or  at  any  time  afterwards,  or  at  the 
time  of  the  death  of  such  ancestor,  testator  or  other  deceased 
person,  as  the  case  may  require,  unless  such  heir,  devisee  or 
ter-tenant  shall  have  made  his  own  estate  liable  to  such 
judgment. 

26  B.,  360. 
« 

S  26.  Lands,  tenements  and  real  estate,  holden  by  any  one  J^JJ^  *eld 
in  trust,  or  for  the  use  of  another,  shall  be  liable  to  debts, 
judgments,  decrees,  executions  and  attachments,  against  the  £8£7*jA 
person  to  whose  use  they  are  holden,  in  the  cases  and  in 
the  manner  prescribed  in  the  first  Chapter  of  the  Second  Part 
of  the  Revised  Statutes. 

16  N.  Y.,  481 ;  3  B.,  574. 

5  27.  If  a  party  die  after  judgment  rendered  against  him,  JjJJgJjfJJ 
hut  before  execution  issued  thereon,  the  remedy  on  such  ceased  per. 
judgments  shall  not  be  suspended  by  reason  of  the  non-age  ,on,, 
of  any  heir  of  such  party ;  but  no  execution  shall  issue  on 
any  such  judgment,  until  the  expiration  of  one  year  after  the 
death  of  the  party  against  whom  the  same  was  rendered. 

1R.L,  502,  §  8;  19  W.,  644;  9  W.,  455  ;  6  Cow.,  440. 

S  28.  If  any  person  taken  in  execution  against  his  body,  {ftjg^jjg 
shall  die  while  so  charged,  new  executions  may  be  issued  *j0e1xeca- 
against  the  goods,  chattels,  lands  and   tenements  of  the 
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titlk&.    jeceafiecj    ^  tbe  same  manner  as  if  he  had  never  been 
charged  in  execution. 

•    1R.L.,  504,  §  12. 

Not  to  bo        S  29.  But  such  new  executions  shall  not  be  levied  upon  any 
!erte?n°?eai  real  estate  which  the  deceased,  after  the  judgment  rendered 
estate.        against  him,  shall  have  sold  in  good  faith. 
ib.  g  ;j().  Nor  shall  such  new  executions  be  levied  upon  any 

real  estate  which  shall  have  been  actually  sold  under  any  other 
prior  or  subsequent  judgment  against  the  person  so  dying  in 
execution. 
^iu^of  S  31.  When  a  judgment  shall  be  recovered  for  a  debt 
redemp.  secured  by  mortgage  of  real  estate,  or  for  any  part  of  such 
debt,  it  shall  not  be  lawful  for  the  sheriff  to  sell  the  equity  of 
redemption  of  the  mortgagor,  his  heirs  or  assigns,  in  such 
estate,  by  virtue  of  any  execution  upon  such  judgment. 

6  H.,  16;  1  Tai.,  438;  2  S.  Ch.,  77. 

Direction        S  32.  Whenever  any  execntiou  against  the  property  of  the 
tion.X6CU"     defendant  shall  be  issued  upon  such  judgment,  the  plaintiff's 
attorney  shall  endorse  thereon  a  brief  description  of  the 
premises    mortgaged,  referring  to  the  page    and  book  of 
the  record  in  which  such  mortgage  is  recorded,  with  a  direc- 
tion to  the  sheriff  not  to  levy  such  execution  upon  the  said 
premises,  or  any  part  thereof. 
How  to  be       g  33.  If  such  execution  shall  not  be  collected  of  the  other 
returned,     p^p^y  Gf  (]ie  defendant,  the  sheriff  shall  return  the  same 

unsatlslied,  in  whole  or  in  part,  as  the  case  may  require. 
Advwtiw-       §  34.  The  time  and  place  of  holding  any  sale  of  real  estate 
o7?cVif8ale  pursuant  to  any  execution,  shall  be  publicly  advertised,  pie- 
estate,        viously,  for  six  weeks  successively,  as  follows : 
[3691         j.  A  written  or  printed  notice  thereof  shall  be  fastened  up 
in  three  public  places  in  the  town  where  such  real  estate  shall 
be  sold,  and  if  such  sale  be  in  a  town  different  from  that  in 
which  the  premises  to  be  sold  are  situated,  then  such  notice 
shall  also  be  fastened  up  in  three  public  places  of  the  town  in 
which  the  premises  are  situated  : 

2.  A  copy  of  such  notice  shall  be  printed  once  in  each  week 
in  a  newspaper  of  such  county,  if  there  be  one : 

3.  If  there  be  no  newspaper  printed  in  such  county,  and 
the  premises  to  be  sold  are  not  occupied  by  any  person  against 
whom  the  execution  is  issued,  or  by  some  person  holding  the 
same  as  tenant  or  purchaser  under  such  person,  then  such 
notice  shall  be  published  in  the  state  paper,  once  in  each 
week. 

I  R.  L.,  505,  §  13 ;  21  N.  Y.,  151 ;  20  B.,  Id9. 

now  to  be  §  35.  Iii  every  such  notice,  the  real  estate  to  be  sold  shall 
be  described  with  common  certainty,  by  setting  forth  the 
name  of  the  township  or  tract,  and  the  number  of  the  lot,  if 
there  be  any,  and  if  there  be  none  by  some  other  appropriate 
description. 

II  B.,  173;  13  X  R.,  97. 


described. 
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§  36.  The  sale  of  real  estate,  or  of  any  personal  property,  s^^y1 
by  virtue  of  any  execution,  shall  be  at  public  vendue,  between  J^&*eand 
the  hour  of  nine  o'clock  in  the  morning  and  the  setting  of  the  «gnt. 
sun. 

21 N.  T.,  151;  14  B.,  10. 

^  S  37.  Any  officer  who  shall  sell  any  real  estate  without  the  JJJJJ** 
previous  notices  herein  directed,  or  otherwise  than  in  the  «uen. 
manner  herein  prescribed,  shall  forfeit  one  thousand  dollars 
to  the  party  injured,  in  addition  to  any  damages  which  such 
party  may  sustain. 

4  Cow.,  415;  1  How.  P.  R.,  235. 

S  38.  When  real  estate  offered  for  sale  by  virtue  of  any  *odeof 
execution,  shall  consist  of  several  known  lots,  tracts  or  parcels,  £a?e  2r*2l 
such  lots,  tracts  or  parcels  shall  be  separately  exposed  for  08Uta- 
sale ;  and  if  any  person  claiming  to  be  the  owner  of  any 
portion  of  such  estate,  or  of  such  lots,  tracts  or  parcels,  or 
either  of  them,  or  claiming  to  be  entitled  by  law  to  redeem 
any  such  portion,  shall  require  such  portion  to  be  exposed  for 
sale  separately,  it  shall  be  the  duty  of  the  sheriff  to  expose  the 
same  for  sale  accordingly.    No  more  of  any  real  estate  shall 
be  exposed  for  sale,  than  shall  appear  necessary  to  satisfy  the 
execution. 

17  1ST.  Y.,  2*11 ;  5  B.,  568;  6  W.,  523;  9  Pai.,  262;  6  J.  C.  R.,  411 ;  1 
Ab.,  188. 

§  39.  If  any  person  shall  take  down  or  deface  any  notice  of  Jggg '  *» 
a  sale  of  real  or  personal  property,  put  up  by  any  sheriff,  pre-  *c.,  w&m 
vious  to  the  day  of  sale  therein  specified,  unless  upon  satis-  °  ** e8, 
faction  of  the  execution  by  virtue  of  which  such  notice  shall 
have  been  given,  or  upon  the  consent  of  the  party  suing  out 
such  execution,  and  of  the  defendant  therein,  such  person 
shall  forfeit  fifty  dollars  to  the  party  in  whose  favor  such  exe- 
cution was  issued. 

1  R.  L.t  505,  §  13  A  14. 

S  40.  The  omission  of  any  sheriff  or  other  officer  to  give  Y^ii79i 
the  notice  of  sale  herein  required,  or  the  taking  down  or 
defacing  of  any  such  notice  when  put  up,  shall  not  affect  the 
validity  of  any  sale  made  to  a  purchaser  in  good  faith,  without     la7°] 
notice  of  any  such  omission  or  offence. 

1  R.  L.,  504,  §  13  &  14;  13  N.  Y.f  189 ;  22  B.,  171 ;  3  B.,  409. 

§  41.  The  sheriff  or  other  officer  to  whom  any  execution  &™J5JgJ 
shall  be  directed,  and  the  deputy  of  such  sheriff  or  officer,  jj™0*^ fop- 
holding  any  execution  and  conducting  any  sale  of  property  in      en' 
pursuance  thereof,  shall  not,  directly  or  indirectly,  purchase 
any  property  whatever,  at  any  sale  by  virtue  of  such  execu- 
tion; and  all  purchases  made  by  such  sheriff,  officer  or 
deputy,  or  to  his  use,  shall  be  void. 

1  B.  L.,  604,  §  16 ;  3  Cow.,  89. 

S  42.  Upon  the  sale  of  real  estate  by  virtue  of  any  execution,  SfSJJf?^ 
the  officer  making  the  same  shall  make  out  and  subscribe  contents. 
duplicate  certificates  of  such  sale,  containing, 
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i.  A  particular  description  of  the  premises  sold : 
2.  The  price  bid  for  each  distinct  lot  or  parcel : 
8.  The  whole  consideration  money  paid  : 
4.  The  time  when  such  sale  will  become  absolute,  and  the 
purchaser  will  be  entitled  to  a  conveyance,  pursuant  to  law. 

11  B.,  173 ;  20  W.t  416 ;  1  How.  P.  R.,  78. 

Tobo  filed,  g  43.  One  of  the  said  duplicate  certificates  shall,  within  ten 
days  after  such  sale,  be  filed  in  the  office  of  the  clerk  of  the 
county,  and  the  other  shall  be  delivered  to  the  purchaser.  If 
there  be  two  or  more  purchasers,  a  certificate  shall  be  deliv- 
ered to  each. 

Laws  of  1820, 167.  By  Laws  of  1857,  ch.  CO,  the  certificate  must  be 
recorded.    Post,  vol.  4,  p.  634.    5  Cow.,  269 ;  42  B.,  422. 

How  cw         §  44.  Such  original  certificate,  upon  being  proved  or  ao- 
em*,    knowledged,  in  the  manner  required  by  law  to  entitle  deeds 
to  be  recorded,  or  a  copy  of  such  original,  duly  certified  by 
the  clerk  in  whose  .office  such  original  is  filed,  shall  be  re- 
ceived as  presumptive  evidence  of  the  facts  therein  contained. 

4  B.,  183. 

o?*what*d  $  45.  Within  one  year  from  the  time  when  such  sale  shall 
m^bi*?^  have  been  made,  the  real  estate  so  sold,  or  any  distinct  lot, 
deemed/6"  tract  or  portion  that  may  have  been  separately  sold,  may  be 
redeemed,  by  the  payment  to  the  purchaser,  his  personal  rep- 
resentatives or  assignees,  or  to  the  officer  who  made  such  sale, 
for  the  use  of  such  purchaser,  of  the  sum  of  money  which 
was  bid  on  the  sale  of  such  lot  or  tract,  together  with  the  in- 
terest on  that  sum  from  the  time  of  sale,  at  the  rate  of  ten 
per  cent,  a  year. 

19  N.  Y.t  373 ;  18  N.  T.,  350 ;  15  N.  Y.,  528 ;  4  N.  T.t  557  ;  23  Bn  278 ;  3 
B.,  72,  477  ;  20  W.,  416 ;  17  WM  674 ;  2  W.,  507 ;  4  Cow.,  421 ;  1 
Cow.,  113  ;  Laws  of  1820,  167,  §  1 ;  1857,  ch.  60.  Post,  vol.  4,  p.  634. 

?e^e£°tion     S  *6.  Such  redemption  may  be  made, 

may^  on     i.  By  the  person  against  whom  the  execution  was  issued, 

made*        and  whose  right  and  title  were  sold  in  pursuance  thereof:  or, 

2.  If  such  person  be  dead,  by  his  devisee  of  the  premises 
sold,  if  the  same  shall  have  been  devised ;  and  if  the  same 
shall  not  have  been  devised,  by  the  heirs  of  such  person :  or, 

3.  By  any  grantee  of  such  person,  who  shall  have  acquired 
an  absolute  title  by  deed,  sale  under  mortgage,  or  under  an 
execution,  or  by  any  other  means,  to  the  premises  sold,  or  to 
any  lot,  tract,  parcel  or  portion,  which  shall  have  been  sepa- 
rately sold. 

18  N.  Y.,  350;  23  B.,  359 ;  3  B.,  70 ;  1  B.  Ch.,  63 ;  8  Pal,  293;  22  W., 
118;  15  W„  248;  2  W.,  507;  Laws  Of  1820,  167;  1837,  ch.  462. 
Post,  vol.  4,  p.  624. 

[3Ti]        g  47.  Any  heir  or  devisee  of  the  person  against  whom  the 

*S?5r^?-*  execution  was  issued,  and  any  grantee  of  such  person  who 

tioni  may  shall  have  acquired  an  absolute  title  to  a  portion  of  the  estate 

whofe!1    °  sold,  or  to  a  portion  of  any  lot,  tract  or  parcel  that  shall  have 

been  separately  sold,  may  redeem  the  lot,  tract  or  parcel  so 

sold,  on  the  same  terms  and  in  the  same  manner  as  if  he  were 
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grantee  of  the  whole  lot,  tract  or  parcel,  and  shall  have  the  M'  * 
same  remedy  to  enforce  contribution  from  those  who  shall 
own  the  residue  of  such  tract,  lot  or  parcel,  as  if  the  sum 
required  to  be  paid  by  him  to  effect  such  redemption,  had 
been  collected  by  a  sale  of  the  portion  belonging  to  such 
grantee. 

4  Ab.,  207. 

S  48.  If  there  be  several  persons  having  undivided  shares,  J£J^ded 
as  joint  tenants,  or  as  tenants  in  common,  in  the  premises  B 
sold,  or  in  any  particular  lot  or  tract  sold,  each  person  having 
such  title  may  redeem  the  share  or  interest  belonging  to  him, 
by  Paying  to  the  purchaser,  or  to  the  officer,  as  herein  directed, 
a  sum  that  will  bear  the  same  proportion  to  the  whole  pur- 
chase money  bid  for  such  premises,  or  for  such  particular  lot 
or  tract,  as  the  share  proposed  to  be  redeemed,  bears  to  the 
whole  number  of  shares  in  such  premises,  or  lot  or  tract, 
together  with  the  interest  on  such  sum,  at  the  rate  of  ten  per 
cent,  a  year. 

§49.  Upon  such  payment  being  made  by  any  person  so  JJJ^I,ld0« 
entitled  to  redeem  any  real  estate  so  sold,  the  sale  of  the  tu>&np> 
premises  so  redeemed,  and  the  certificates  of  such  sale,  shall 
be  null  and  void. 

Laws  of  1820,  167,  ft  2;  18  N.  Y.,  350;  12  B.,  243;  3  B.,  72;  5  H., 
230;  8  Pal,  293;  44  B.,  254. 

5  60.  In  case  the  persons  entitled  as  herein  before  provided,  ™*** 
shall  omit  to  redeem  the  premises  so  sold,  or  any  part  of  them  JSSt  or* 
within  the  year  above  prescribed,  then  the  interest  vested  in  p0"**8** 
the  purchaser  by  such  sale  may  be  acquired  within  three 
months  after  the  expiration  of  such  year,  by  the  persons  and 
on  the  terms  herein  after  prescribed. 

Lawa  of  1820,  167,  §  3 ;  4  N.  Y.,  560. 

J  51.  Any  creditor  having  in  his  own  name,  or  as  assignee,  JJJJ^ 
representative,  trustee,  or  otherwise  a  decree  in  chancery  or  *"' 
a  judgment  at  law,  rendered  at  any  time  before  the  expiration 
of  fifteen  months  from  the  time  of  such  sale  or  having  a 
mortgage  duly  recorded  within  the  same  period,  and  which 
shall  be  a  lien  or  charge  upon  the  premises  sold,  or  upon  any 
parcel  which  shall  have  been  separately  sold,  by  paying  the 
tiam  of  money  which  was  paid  on  the  sale  of  such  premises, 
or  upon  any  parcel  which  shall  have  been  separately  sold, 
together  with  the  interest  thereon,  at  the  rate  of  seven  per 
cent  a  year  from  the  time  of  such  sale,  shall  thereby  acquire 
all  the  rights  of  the  original  purchaser,  subject  to  be  defeated 
by  any  other  like  creditor  in  the  manner  mentioned  in  the  said 
Title,  and  in  the  act  entitled  "An  act  amending  the  Bevised 
Statutes  in  relation  to  sales  of  real  estate  on  executions;" 
passed  May  26, 1836. 

18  N.T..  350;  15  N.T.,  628;  4  N.  Y.,  664;  2  N.  T.,  486;  4  B„  126; 

1  B.,  379 ;  4  D.,  140 ;  1  D.f  272 ;  6  H.,  364 ;  4  H.,  643,  590,  610,  616 ; 

2  H.,  62 ;  1  H.,  640 ;  20  W.,  61 ;  2  W.,  297 ;  1  W.,  42;  10  Pai.,  250; 
laws  of  1847,  ch.  410;  1836,  ch.  626;  1820,167,82;  34N.Y.,239. 

II.— 49 
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when  jndg-      S  52.  If  such  judgment  or  decree  be  a  lien  on  any  lot,  tract 

S^ingl!}     or  parcel  that  shall  have  been  separately  sold,  the  creditor 

lot.  having  the  same,  by  paying  as  before  provided,  the  sum 

which  shall  have  been  bid  for  such  lot,  tract,  or  parcel,  with 

israi     interest  as  above  mentioned,  shall  thereby  acquire  all  the 

rights  of  the  original  purchaser,  to  such  lot,  tract  or  pared, 

subject  to  be  defeated  as  herein  after  provided. 

6  H.,  149;  34  N.  T.f  239. 

when  on  a       §  53.  If  such  judgment  or  decree  be  a  lien  on  a  specific  por- 
jjoruon  of  a  ^on  onjy  o£  ^y  jo^  faQ^  or  parcej  so  so]<j)  the  creditor  having 

the  same  may  acquire  the  title  of  the  purchaser  to  the  whole 
of  such  lot,  tract  or  parcel,  in  the  same  manner  as  if  such 
lien  extended  to  the  whole. 

1  B.,  385;  6  II.,  149;  V  W.,  469;  19  J.  R.,  380;  34  N.  T.,  239. 

mndMded  §  ^#  ^^Y  suc"1  credi**>r  having  such  decree  or  judgment, 
■haw.  which  is  a  lien  upon  any  undivided  share  or  interest  in  any 
real  estate  sold  under  execution,  may,  within  the  same  time, 
on  the  same  terms,  and  in  the  same  manner,  acquire  the  title 
of  the  original  purchaser  to  such  share  or  interest,  by  paying 
such  part  of  the  whole  purchase  money  of  such  real  estate, 
as  shall  be  in  a  just  proportion  to  the  amount  of  such  share 
or  interest. 

20  W.,  602;  34  N.  T.,  239. 

Termsof        §  55.  Whenever  any  such  creditor  shall  have  acquired  the 

Stnercred?  title  of  the  original  purchaser,  pursuant  to  the  foregoing  pro- 

tori*  visions,  any  other  creditor,  who  might  have  acquired  such 

title  according  to  the  said  provisions,  may  become  a  purchaser 

thereof  from  the  first  creditor  who  acquired  the  same,  upon 

the  following  conditions: 

1.  By  reimbursing  to  such  first  creditor,  his  personal  repre- 
sentatives or  assigns,  the  sum  which  may  have  been  paid  by 
him  to  acquire  such  title,  together  with  interest  thereon  at 
the  rate  of  seven  per  cent,  a  year,  from  the  time  of  such  pay- 
ment, to  the  time  of  such  reimbursement: 

2.  If  the  judgment  or  decree  by  virtue  of  which  the  first 
creditor  acquired  the  title  of  the  original  purchaser,  be  prior 
to  the  judgment  or  decree  of  such  second  creditor,  then  such 
second  creditor  shall  also  pay  to  such  first  creditor,  the  amount 
due  on  his  judgment  or  decree : 

3.  But  if  such  judgment  or  decree  of  the  first  creditor,  at 
the  time  of  his  acquiring  the  title  of  the  original  purchaser, 
shall  have  ceased  to  be  a  lien  as  against  such  second  creditor, 
it  shall  not  be  necessary  to  pay  the  amount  thereof. 

Laws  of  1820,  167,  §  3;  1  D.,  272;  6  H.,  364;  34  N.  Tn  239. 

Third  and  §  56.  In  the  same  manner,  any  third  or  other  creditor,  who 
tori*  "  might,  according  to  the  foregoing  provisions,  acquire  the  title 
of  the  original  purchaser,  may  become  a  purchaser  thereof 
from  the  second,  third,  or  any  other  creditor,  who  may  have 
become  such  purchaser  from  any  other  creditor,  upon  the 
same  terms  and  conditions  specified  in  the  last  section. 
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§  57.  If  the  original  purchaser  of  any  premises  so  sold,  or^So' 
shall  also  be  a  creditor  of  the  defendant  against  whom  the  £^^«i. 
execution  issued,  and  as  such  might  acquire  the  title  of  any  **• 
purchasers,  according  to  the  preceding  provisions,  he  may 
avail  himself  of  his  decree  or  judgment,  in  the  same  manner, 
and  on  the  same  terms  herein  prescribed,  to  acquire  the  title 
which  any  creditor  may  have  obtained. 

§  58.  The  plaintiff  under  whose  execution  any  real  estate     [373] 
shall  have  been  sold,  shall  not  be  authorised  to  acquire  the  jHSS^ 
title  of  the  original  purchaser,  or  of  any  creditor,  to  the  pre-  execution*, 
mises  so  sold  by  virtue  of  the  decree  or  judgment  on  which 
such  execution  issued ;  and  if  he  have  any  other  decree  or 
judgment,  which  would  entitle  him  to  acquire  such  title, 
according  to  the  preceding  provisions,  he  may  avail  himself 
of  such  other  decree  or  judgment,  in  the  same  manner,  and 
on  the  same  terms,  as  any  other  creditor. 

2  N.  Y.,  486;  4  IT.,  545;  7  Pai.,  175. 

§  59.  The  sums  required  to  be  paid  by  the  foregoing  pro-  Jgyj? of 
visions,  to  acquire  the  title  of  the  original  purchaser,  or  to  v*in*T 
become  a  purchaser  from  any  creditor,  may  be  paid  to  such  It*   ere" 
purchaser  or  creditor,  his  representatives  or  assigns,  or  to  the 
officer  who  made  the  sale,  for  the  use  of  the  purchaser  or 
creditor  entitled  to  the  same.    Upon  such  payment  being 
made,  the  title  of  the  original  purchaser  shall  be  thereby 
transferred  to  the  creditor  acquiring  the  same,  pursuant  to 
the  foregoing  provisions,  and  from  such  creditor  to  any  other 
creditor  becoming  a  purchaser  thereof  as  herein  before  pro- 
vided. 

Lawa  of  1820,  161,  §  3  ;  20  W.,  603. 

S  60.  To  entitle  any  creditor  to  acquire  the  title  of  the  J2i5&of 
original  purchaser,  or  to  become  a  purchaser  from  any  other  ^JJj*, 
creditor,  pursuant  to  the  foregoing  provisions,  he  shall  present  Sbc 
to  and  leave  with  such  purchaser  or  creditor,  or  the  officer . 
who  made  the  sale,  the  following  evidence  of  his  right : 

1.  A  copy  of  the  docket  of  the  judgment  or  decree  under 
which  he  claims  the  right  to  purchase,  duly  certified  by  the 
clerk  of  the  court  or  of  the  county  in  which  the  same  is 
docketed : 

2.  A  true  copy  of  all  the  assignments  of  such  judgment  or 
decree,  which  are  necessary  to  establish  his  claim,  verified  by 
bis  affidavit,  or  by  the  affidavit  of  some  witness  to  such 
assignments : 

3.  An  affidavit  by  such  creditor,  or  by  his  attorney  or  agent, . 
of  the  true  sum  due  on  sjjch  judgment  or  decree,  at  the  time 
of  claiming  such  right  to  purchase. 

2  N.  Y.,  486,  493 ;  10  R,  168 ;  7  B.,  350 ;  3  B.,  301 ;  1  B.f  386 ;  4  D.? 
142,  14*7,  269;  1  D.,  663,  239;  7  H.,  93;'  4  H.,  612;  2  H.t  64;  20 
W.,  666;  19  W.,  89;  18  W.t  699 ;  6  W.,  626;  7  Pai.,  177;  26  N. 
Y.,  624. 

8  61.  The  right  and  title  of  the  person  against  whom  the  w^m^s&i 
execution  was  issued,  to  any  real  estate  which  shall  be  sold  Sod.  wm, 
thereby,  shall  not  be  divested  by  such  sale,  until  the  expira- i9imL 
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tion  of  fifteen  months  from  the  time  of  sucn  sale ;  but  if  such 
real  estate  shall  not  have  been  redeemed  as  herein  provided, 
and  a  deed  shall  be  executed  iu  pursuance  of  a  sale,  the 
grantee  in  such  deed  shall  be  deemed  vested  with  the  legal 
estate  from  the  time  of  the  sale  on  such  execution,  for  the 
purpose  of  maintaining  an  action  for  any  injury  to  such  real 
estate. 

Laws  of  1836,  ch.  525;  18  N. T.,  350 :  14  N. Y.,  471 ;  H  B.,  157;  5 R, 
565;  4  B.,  162;  1  B.,  517;  10  Pal.,  599;  42  B.,  422;  40  B.,  25. 
Post,  vol.  4,  p.  623. 

SSSMtobS  S  62.  After  the  expiration  of  fifteen  months  from  the  time 
executed,  of  the  sale  of  any  real  estate,  if  any  part  of  the  premises  sold 
shall  remain  unredeemed  by  the  person  against  whom  the  ex- 
ecution issued,  or  by  any  person  entitled  to  redeem  the  same 
[374];  within  one  year  from  the  time  of  such  sale,  according  to  the 
foregoing  provisions,  then  the  officer  making  such  sale  shall 
complete  the  same,  by  executing  a  conveyance  of  the  prem- 
ises so  remaining  unredeemed,  either  to  the  original  pur- 
chaser, or  to  the  creditor  who  may  have  acquired  the  title  of 
such  original  purchaser,  or  to  the  creditor  who  may  have  pur- 
chased such  title  from  any  other  creditor,  as  the  case  may  be; 
which  conveyance  shall  be  valid  and'  effectual  to  convey  all 
the  right,  title  and  interest,  which  was  sold  by  such  officer. 

Laws  of  1820,  167,  §  4 ;  4  N.  Y.,  554 ;  2  N.  Y.,  373 ;  18  B..  269 ;  4  D., 
480 ;  11  W.,  423 ;  7  W.,  83 ;  2  W.,  507 ;  1  W.,  46 ;  2  Cow.,  618. 

§  63.  In  case  the  person  who,  by  the  provisions  of  the  pre- 
ceding sections,  would  be  entitled  to  a  conveyance  of  any 
real  estate  sold  by  virtue  of  an  execution,  shall  die  previous 
to  the  delivery  of  such  conveyance,  the  officer  making  such 
sale  shall  execute  and  deliver  such  conveyance  to  the  execu- 
tors or  administrators  of  the  person  so  deceased. 

§  64.  The  real  estate  so  conveyed  shall  be  held  in  trust  for 
the  use  of  the  heirs  of  such  deceased  person,  subject  to  the 
dower  of  his  widow,  if  there  be  any;  but  may  be  sold  for  the 
payment  of  his  debts,  by  the  order  of  any  surrogate  or  court 
of  equity,  in  the  same  manner  as  lands  whereof  such  deceased 
person  died  seised. 

Laws  of  1824,  276;  17  B.,  161 ;  Laws  of  1847,  ch.  410.  Post,  vol  4, 
p.  630.  15  N.  Y.,  528 ;  23  B.,  278 ;  42  B.,  422. 

§  65.  If  any  sheriff  to  whom  an  execution  shall  be  deliv- 
ered, die  or  be  removed  from  office  before  such  execution  be 
satisfied,  his  imder  sheriff  shall  proceed  thereon  in  the  same 
manner  as  the  sheriff  might  have  done ;  and  if  a  sheriff  who 
has  sold  any  real  estate,  die  or  be  removed  before  executing 
any  conveyance  in  pursuance  of  such  sale,  such  conveyance 
shall  be  executed  by  his  under  sheriff,  in  the  same  manner, 
and  with  the  like  effect,  as  if  done  by  the  sheriff. 

1  R.  L.,  503,  §  10;  1  E.  L.,  506,  §  34. 

§  66.  If  there  be  no  such  under  sheriff,  the  court  from 
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execution,  and  complete  the  same,  instead  of  such  under 
sheriff;  and  on  the  application  of  any  person  entitled  to  a 
conveyance,  the  court  may  appoint  a  proper  person  to  exe- 
cute the  same.  The  person  so  appointed  shall  give  such 
security  as  the  court  may  require,  and  shall  have  the  same 
power  in  relation  to  the  object  of  his  appointment,  as  the 
sheriff  so  dying  or  removed. 

10  WM  662 ;  Laws  of  1835,  ch.  189 ;  1  H.,  94 ;  1  D.,  244 ;  Laws  of  1837, 
ch.  462 ;  7  H.,  151 ;  Laws  of  1836,  ch.  525.  Post,  voL  4,  p.  622, 
624,  623. 

§  67.  If  any  sheriff  shall  die  or  be  removed  from  office, Money,* 
after  having  made  sale  of  any  real  estate,  the  monies  herein  b?p5d.if 
required  to  be  paid  to  him  for  the  redemption  of  such  estate,  gjf1*™* 
or  for  the  purpose  of  acquiring  the  title  of  the  original  pur- 
chaser, may  be  paid  to  his  under  sheriff,  or  to  the  clerk  of  the 
county,  in  the  same  manner,  and  with  the  like  effect,  as  if 
paid  to  such  sheriff. 
See  Laws  of  18C2,  ch.  473  ;  1860,  ch.  152 ;  1858,  ch.  107 ;  1857,  ch.  60; 

1850,  ch.  260  ;  1847,  ch.  85,  ch.  410;  1842,  ch.  157 ;  1840,  ch.  386  ; 

1837,  ch.  462  ;  1 836,  ch.  525 ;  1835,  ch.  189 ;  Code,  Title  IX  of  Part 

II.    Post,  vol.  4,  pp.  636,  635,  634,  632,  629,  630,  626,  684,  624,  623, 

622 ;  vol.  5,  p.  80. 

ARTICLE  THIRD.  [370] 

OF  REMEDIES  FOR  FAILURE  OF  TITLE  TO  RRAX  ESTATE  SOLD  BT  EXECU- 
TION, AND  TO  ENFORCE  CONTRIBUTION  BETWEEN  SEVERAL  OWNERS 
OF  LANDS  SUBJECT  TO  THE  SAME  JUDGMENT. 

Sac  68.  Cases  in  which  purchaser  may  recover. 

69.  Remedy  for  the  plaintiff  to  collect  the  sum  refunded. 

70.  Cases  in  which  contribution  may  be  enforced. 

71.  Order  in  which  lands  shall  be  liable  to  contribute. 

72.  Proceedings  in  chancery  for  contribution. 

73.  Lien  of  original  judgment,  how  procured  by  affidavit 
74  &  75.  Proceedings  and  fee  of  clerk  on  filing  affidavit. 

§  68.  If  the  purchaser  of  any  real  estate,  sold  by  virtue  of  wh«n  pur- 
an  execution,  his  heirs  or  assigns,  shall  be  evicted  from  the  recover."*1 
possession  of  such  real  estate,  or  if  in  dn  action  for  the  re- 
covery thereof,  judgment  shall  be  rendered  against  him  in 
consequence, 

i.  Of  any  irregularity  in  the  proceedings  concerning  such 
sale:  or, 

sl  Of  the  judgment  upon  which  such  execution  issued  be- 
ing vacated  or  reversed : 

Such  purchaser,  his  heirs  or  assigns,  may  recover  of  the 
party  for  whose  benefit  such  real  estate  was  sold,  the  amount 
paid  on  the  purchase  thereof,  with  interest. 

1B.L,  504,  §  12 ;  8  Pal,  143;  5  Cow.,  38. 

g  69.  The  party  K>r  whose  benefit  such  real  estate  was  sold,  '^■gg.  <* 
and  his  personal  representatives,  upon  such  recovery  being p 
had  against  him  in  consequence  of  any  irregularity  In  the 
proceedings  concerning  such  sale,  may  have  further  execution 
upon  the  judgment  by  virtue  of  which  such  sale  was  made, 
to  levy  the  sum  paid  on  such  sale,  with  interest ;  and  such 
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xnus>  judgment  shall  be  deemed  valid  and  effectual  for  that  purpose 
against  the  defendant  therein,  his  personal  representatives, 
heirs  and  devisees,  but  not  against  any  purchaser  in  good 
faith,  or  any  incumbrancer  by  mortgage,  judgment  or  other- 
wise, whose  title  or  whose  incumbrance  shall  have  accrued 
before  the  levy  of  such  further  execution. 
ouMfor  S  70.  When  lands  and  tenements,  in  the  hands  of  several 
SS*11**  persons,  shall  be  liable  to  satisfy  any  judgment,  and  the  whole 
of  such  judgment,  or  more  than  a  due  proportion  thereof, 
shall  be  levied  upon  the  lands  of  any  one  or  more  of  such 
persons,  the  persons  so  aggrieved,  or  their  personal  represen- 
tatives, may  compel  a  just  and  equal  contribution  by  all  the 
persons  whose  lands  and  tenements  ought  to  contribute  to  tho 
satisfaction  of  such  judgment. 

1  PaL,  228;  6  J.  0.  B.,  235. 

frteofcon-     §71.  Such  lands  and  tenements  shall  be  liable  to  such  con- 
Uan#    tribution,  in  the  following  order: 

l.  If  they  were  conveyed  by  the  defendant  in  the  execution, 
they  shall  be  liable  in  succession,  commencing  with  the  lands 
last  conveyed: 
[376]  2.  If  they  were  sold  under  execution  against  the  defendant, 
they  shall  also  be  liable  in  succession,  commencing  with  the 
lands  sold  under  the  last  and  youngest  judgment: 

3.  If  there  be  lands  so  liable,  which  were  conveyed  by  the 
defendant  in  the  execution,  and  also  lands  which  have  been 
sold  under  execution  against  such  defendant,  they  shall  respec- 
tively be  liable  in  succession  according  to  the  order  herein 
prescribed. 
How «»-         §72.  If  a  bill  be  filed  in  the  court  of  chancery  to  compel 
JJJJUy.    such  contribution,  the  person  aggrieved  shall  be  entitled  to 
use  the  original  judgment,  and  by  virtue  thereof,  to  levy  the 
amount  which  ought  to  be  contributed  by  the  lands  and  tene- 
ments subject  to  such  judgment;  and  for  that  purpose,  such 
judgment  shall  remain  a  lien  and  charge  upon  such  lands  and 
•  tenements,  for  the  term  of  ten  years  from  the  docketing 
thereof,  to  the  extent  of  the  sum  which  ought  to  be  so  contri- 
buted, notwithstanding  such  sum,  or  any  part  thereof,  may 
have  been  paid  by  the  party  seeking  such  contribution. 

Code,  §  69.    Pott,  vol.  5,  p.  21. 

Lienor         S  73.  But  such  original  judgment  shall  not  remain  a  lien 
jS^SSLt    upon  any  lands,  nor  shall  they  be  subject  to  an  execution  as 
herein  provided,  unless  the  person  aggrieved,  within  twenty 
days  after  the  payment  of  any  sum  of  money  by  him,  for 
winch  he  shall  claim  a  contribution,  shall  file  an  affidavit  with 
a  clerk  of  the  court  in  which  the  original  judgment  was  ren- 
dered, stating  the  sum  paid,  and  his  claim  to  use  such  judg- 
ment for  the  reimbursement  thereof. 
Bogof         S  74.  On  the  filing  of  such  affidavit,  the  clerk  shall  make 
*"**        an  entry  in  the  margin  of  the  docket  of  such  judgment, 
stating  the  sum  so  paid,  and  that  such  judgment  is  claimed 
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to  be  a  lien  to  that  amount.  If  such  judgment  be  in  the 
supreme  court,  such  clerk  shall  also  transmit  a  copy  of  such 
entry  to  the  other  clerks  of  that  court,  at  the  same  time  with 
his  docket  of  judgments,  and  the  like  entry  shall  be  made  by 
such  clerks  in  the  margin  of  their  dockets  of  such  judgments. 
§  75.  The  same  fee  shall  be  paid  on  filing  any  such  affidavit 
as  for  the  filing  and  docketing  a  record  of  judgment. 


Fee. 


ARTICLE  FOURTH. 

EXECUTIONS  AGAINST  THE  PERSON. 

Sec.  76.  Persons  arrested  on  execution,  how  to  be  kept. 
77.  Persons  surrendered  by  bail,  how  to  be  kept 

§  76.  Whenever  any  person  shall  be  arrested  by  virtue  of  Prisoners 
aii  execution  issued  upon  any  judgment  rendered  in  a  court  SonTSSw 
of  record,  he  shall  be  safely  kept  in  secure  custody,  in  the  kept' 
manner  prescribed  by  law,  at  his  own  expense,  until  he  shall 
satisfy  such  execution,  or  be  discharged  according  to  law. 

1  R.  L.f  425,  §  19. 

§  77.  Every  person  surrendered  in  exoneration  of  his  bail,     l377i 
shall  be  kept  in  like  manner,  until  he  shall  satisfy  the  judg-  j£'r£n?iiir. 
tnent  rendered  against  him,  or  be  discharged  according  to  ™jjeredby 
law. 

TITLE  VI. 

PROVISIONS  CONCERNING  CERTAIN  PROCEEDINGS  IN  THE  PRO- 
GRESS OP  AN  ACTION  AT  LAW. 

Art.  1.  —  Of  proceedings  against  joint  debtors. 
Art.  2.  —  Of  proceedings  on  bonds  for  the  performance  of  covenants. 
Art.  3.  —  Of  bail,  and  proceedings  to  charge  and  exonerate  them. 
Art.  4.  —  Of  consolidating  and  referring  causes. 

ARTICLE  FIRST. 

OF  PROCEEDINGS  AGAINST  JOINT  DEBTORS. 

Sec.  1.  Judgment  in  actions  against  joint  debtors. 

2.  Effect  of  judgment  as  to  the  different  defendants. 

3.  Form  of  execution ;  endorsements  to  be  made  thereon. 

4.  Proceedings  on  execution. 

S  It  In  actions  against  two  or  more  persons  jointly  indebted  Form  or 
upon  any  joint  obligation,  contract,  or  liability,  if  the  process  j1ldRBW,lt 
issued  against  all  the  defendants  shall  have  been  duly  served 
upon  either  of  them,  the  defendant  so  served  shall  answer  to 
the  plaintiff;  and  in  such  case,  the  judgment,  if  rendered  in 
favor  of  the  plaintiff,  shall  be  against  all  the  defendants  in  the 
same  manner  as  if  all  had  been  served  with  process. 

4  N.  YM  517;  16  W.,  613;  15  W.,  65 ;  11  W.,  614;  10  W.,  630;  6  W., 
650;  2  S.  S.  C,  11 ;  9  How.  P.  R.,  132;  7  How.  P.  E.,  100;  Code, 
§136;  14  Ab.,  139. 

$2.  Such  judgment  shall  be  conclusive  evidence  of  the  Effector 
liability  of  the  defendant  who  was  personally  served  with  J0**111*11* 
process  in  the  suit,  or  who  appeared  therein;  but  against 
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Form  of 
execution, 
Ac.  . 


every  other  defendant,  it  shall  be  evidence  only  of  the  extent 
of  the  plaintiff's  demand,  after  the  liability  of  such  defend- 
ant shall  have  been  established  by  other  evidence. 

4  N.  Y.,  617 ;  23  W.,  29f ;  20  W.,  293 ;  14  W.,  221 ;  6  W.,  206 ;  7  How. 
P.  R.,  100 ;  Coda,  §  379;  44  B.,  440 ;  14  A.D.,  423. 

§  3.  Execution  upon  every  such  judgment  shall  be  issued  in 
form  against  all  the  defendants,  but  the  attorney  issuing  the 
same  shall  endorse  thereon  the  names  of  such  of  the  defend- 
ants as  were  not  served  with  the  process  by  which  the  action 
was  commenced,  and  shall  direct  such  execution  to  be  served, 
as  provided  in  the  next  section. 

*  4N.Y.,  617;  43  B.,  399. 

§  4.  Such  execution  shall  not  be  served  upon  the  person 
erartioi).  of  any  defendant  whose  name  is  so  endorsed  thereon ;  nor 
shall  it  be  levied  on  the  sole  property  of  any  such  defendant; 
but  it  may  be  collected  of  the  personal  property  of  any  such 
defendant,  owned  by  him  as  a  partner  with  the  other  defend- 
ants taken,  or  with  any  of  them. 

1  R.  L.,  521,  §  13;  Laws  of  1833,  cb.  271 ;  10  Wn  119,  630;  43  B.,  399. 

See  Laws  of  1833,  ch.  271 ;  Code,  §  136,  379.    Post,  vol.  4,  p.  618 ; 
voL  6,  pp.  39,  108. 
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ARTICLE  SECOND. 

OF  PROCEEDINGS  ON  BONDS  FOB  THE  PERFORMANCE  OF  COVENANTS. 

Sua   5.  In  certain  actions,  breaches  to  be  assigned  in  declaration. 

6.  Damages  to  be  assessed  by  jury  on  trial. 

7.  In  what  cases  writ  of  inquiry  to  issue. 

8.  Or  damages  may  be  assessed  at  circuit  court 

9.  Verdict  for  damages  to  be  entered;  judgment  thereon. 

10.  Execution,  special  endorsement  and  directions  thereon. 

11.  Effect  of  collecting  damages  assessed. 

12.  13  k  14.  Proceedings  for  further  breaches. 

15.  Effect  of  verdict  for  defendant  on  assignment  of  breaches. 

§  5.  When  an  action  shall  be  prosecuted  in  any  court  of 
law,  upon  any  bond  for  the  breach  of  any  condition  other 
than  for  the  payment  of  money,  or  shall  be  prosecuted  for 
any  penal  sum  for  the  non-performance  of  any  covenant  or 
written  agreement,  the  plaintiff,  in  his  declaration,  shall  assign 
the  specific  breaches  for  which  the  action  is  brought. 


1B.L,  518, 
331;  11 


7;  8N.Y.,156;  5H^40;  2H.,698;  21W.,43;  IT  W, 
',27;  7  W.,345;  4  J.  R.,  212;  2J.B.,413;  Code,  §  142. 


of triin  §  k  ^P°n  *be  t*^  °*  SUC^  action,  if  ^ie  jury  find  that  any 
assignment  of  such  breaches  is  true,  and  that  the  plaintiff 
should  recover  damages  therefor,  they  shall  assess  such  dam- 
ages, and  shall  specify  the  amount  thereof  in  their  verdict,  in 
addition  to  their  finding  upon  any  other  question  of  fact  sub- 
mitted to  them. 

SB.,193;  2E,  600. 

§  7.  If  in  such  action,  the  plaintiff  shall  obtain  judgment, 
upon  demurrer,  or  by  confession,  or  by  default,  a  writ  of 
inquiry  shall  issue  to  the  sheriff  of  the  county  in  which  the 
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venae  is  laid,  to  inquire  into  the  truth  of  the  breaches    Alxr% 
assigned,  and  to  assess  the  damages  of  the  plaintiff  sustained 
thereby ;  which  shall  be  executed  and  returned  as  other  writs 
of  inquiry. 

2  H.,  fiOO. 

§  8.  Instead  of  issuing  a  writ  of  inquiry,  as  provided  in  ib.ateir- 
the  last  section,  the  plaintiff  may  make  up  a  circuit  roll  of  the  caifc< 
pleadings  and  proceedings  in  such  action,  with  an  entry  of  an 
order  therein,  that  the  truth  of  the  breaches  assigned  be 
inquired  into,  and  the  damages  sustained  thereby,  be  assessed, 
at  the  next  circuit  court  to  be  held  in  the  county  in  which  the 
venue  in  such  action  is  laid ;  and  such  circuit  court  shall  pro- 
ceed thereon,  pursuant  to  such  order,  in  the  same  manner  as 
in  other  causes  sent  to  that  court  to  be  tried,  and  shall  in  like 
manner  return  the  verdict  of  the  jury  thereupon. 

§  9.  In  every  such  action,  if  the  plaintiff  recover,  the  Judgment 
verdict  of  the  jury  assessing  the  plaintiff's  damages,  shall  be  £*  duS? 
entered  on  the  record,  and  judgment  shall  be  rendered  for  the  ge8, 
penalty  of  the  bond,  or  for  the  penal  sum  forfeited,  as  in  other 
actions  of  debt,  together  with  costs  of  suit,  and  with  a  further 
judgment  that  the  plaintiff  have  execution  to  collect  the 
amount  of  the  damages  so  assessed  by  the  jury ;  which 
damages  shall  be  specified  in  such  judgment. 

n  N.  T.,  148;  1  E.  D.  &,  252. 

S  10.  The  execution  upon  such  judgment,  shall  be  in  the  Execution 
usual  form  in  actions  of  debt,  but  shall  have  endorsed  thereon  SftHSii. 
by  the  attorney  issuing  the  same,  a  direction  to  the  sheriff     [379] 
to  collect  the  amount  of  the  damages  so  assessed,  which 
amount  shall  be  stated,  with  the  interest  thereon  from  the 
time  of  such  assessment,  and  the  costs  of  such  suit. 
21  w.,  43. 

5  11.  If  the  amount  so  authorised  to  be  levied,  shall  be  col-  judgment 
lected,  or  the  plaintiff  shall  be  fully  paid  and  satisfied  for  the  £j  V£? 
same,  the  real  and  personal  estate,  and  the  body  of  the  defen-  l£j£jg£ 
dant,  shall  be  exonerated  and  discharged  from  any  further  lia- 
bility for  the  damages  so  assessed;  but  the  judgment  rendered 
in  such  action  shall  remain  as  a  security  for  any  damages  that 
may  be  thereafter  sustained  by  the  further  breach  of  any  con- 
dition of  such  bond,  or  by  the  non-performance  of  any  other 
covenant  or  written  agreement,  by  the  defendant,  the  per- 
formance of  which  was  secured  by  such  penal  sum. 

S  12.  Whenever  such  further  breaches  shall  occur,  the  g™***- 
plaintiff,  or  his  personal  representatives,  may  have  a  scire  iSShw 
facias  upon  such  judgment,  suggesting  such  breaches,  against  breftd,M 
the  defendant  and  all  parties  bound  thereby,  and  command- 
ing that  they  be  summoned  to  show  cause  why  execution 
should  not  be  had  upon  such  judgment,  for  the  amount  of  the 
damages  sustained  by  such  further  breaches. 

1R.L,  518,  §  7;  Code,  §  428.    Pout,  vol.  5,  p.  120. 
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S  13.  The  like  proceedings  to  ascertain  such  damages,  shall 
be  had  upon  such  writ,  as  are  herein  provided  in  the  first 
instance,  and  if  the  plaintiff  recover,  judgment  shall  be  ren- 
dered that  the  plaintiff  have  execution  to  collect  the  amount 
of  the  damages  that  shall  have  been  assessed  by  the  jury. 

§  14.  Upon  payment  or  satisfaction  of  the  amount  of 
damages  so  found,  with  interest  thereon,  and  the  costs  and 
charges  of  the  proceedings,  the  real  and  personal  estate  of  the 
defendant,  and  his  body,  shall  in  like  manner  be  discharged 
and  exonerated  from  any  liability  for  the  damages  so  assessed; 
but  such  judgment  shall  remain  as  security  for  further  breaches 
as  herein  before  provided. 

g  15.  Whenever,  in  any  action  brought  according  to  the 
provisions  of  this  Article,  the  jury  shall  find  that  any  assign- 
ment of  breaches,  is  not  true,  the  same  shall  be  a  bar  to  any 
other  or  further  suit,  by  scire  facias  or  otherwise,  for  the 
recovery  of  any  damages  alleged  to  have  been  sustained  by 
occasion  of  the  same  breaches  so  assigned. 

See  Code,  §  142,  428.    Post,  vol.  5,  pp.  41,  120. 
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ARTICLE  THIRD. 

OF  BAIL,   AND  PROCEEDINGS  TO  CHARGE  AND  EXONERATE  THEM. 

Sbo.  16.  Power  of  courts  to  relieve  bail  on  the  arrest. 

17.  Bail  in  supreme  court  before  whom  to  be  taken. 

18.  Before  whom  to  be  taken  in  common  pleas. 

19.  Bail  to  subscribe  his  name  to  the  bail  piece. 

20.  When  bail  may  be  examined  concerning  their  estate,  Ac. 

21.  Before  whom  defendant  may  be  remanded  by  bail,  Ac. 

22.  Proceedings  to  effect  surrender. 

23.  Surrender  of  defendants  in  another  county,  Ac. 

24.  Certain  orders  by  whom  to  be  made. 

25.  Duty  of  sheriff  in  keeping  defendant  so  surrendered. 

26.  Cases  in  which  discharge  may  be  vacated. 

2*7.  Execution  after  such  surrender ;  duty  of  sheriff  thereon. 

28.  Statement  to  be  endorsed  on  such  execution. 

29.  Surrender  of  defendant  who  has  given  bail  bond. 

30.  Proceedings  to  effect  surrender  in  such  case. 

81.  Executions  to  be  issued,  Ac.,  before  suits  against  special  bail. 

32.  Duty  of  sheriff  to  execute  such  executions. 

33.  Pleas  by  bail  in  bar  of  suits  against  bail. 

34.  Bail  to  be  relieved  on  death  of  defendant  in  certain  cases. 

35.  Scire  facias  against  bail  to  be  personally  served. 

§  16.  When  an  action  shall  be  brought  upon  any  bail  bond 
taken  on  the  arrest  of  a  defendant,  that  shall  have  been 
assigned  to  the  plaintiff,  the  court  in  which  such  action  shall 
be  pending,  may  give  such  relief  to  the  defendants  therein  as 
may  be  just ;  and  all  orders  of  such  court  for  that  purpose, 
shall  have  the  effect  of  a  defeasance  of  such  bail  bond. 

1  R.  L.,  519,  §  8 ;  7  W.,  507 ;  Code,  §  191. 

§  17.  Acknowledgments  of  special  bail,  in  actions  in  the 
supreme  court,  may  be  taken  before  any  justice  thereof,  any 
circuit  judge,  supreme  court  commissioner,  judge  of  any 
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comity  court,  commissioner  of  deeds,  or  special  justice  in  the    AW*  ** 
city  of  New  York. 

2  R.  L.,  323,  and  Laws  of  1818,  44. 

§  18.  Such  acknowledgments  in  actions  pending  in  any  JSSA 
court  of  common  pleas,  may  be  taken  before  any  of  the  judges  common 
thereof,  or  any  commissioner  of  deeds  appointed  for  the  p  ^ 
county  in  which  such  court  is  held. 

§  19.  No  acknowledgment  of  special  bail  shall  be  taken,  gfj}*1606 
unless  the  person  making  the  same  shall  have  previously  sub-  Bigned. 
scribed  his  name  to  the  bail  piece. 

IB.  L.,323,  §1;  4D.,535. 

§  20.  Every  officer  authorised  to  take  the  acknowledgment  *£g*jtf" 
of  bail,  whenever  required  by  any  person  interested  in  the  exam 
suit  in  which  such  bail  shall  be  given,  shall  examine  on  oath 
the  person  offering  to  become  bail,  concerning  the  value  of 
their  estate,  and  their  personal  circumstances. 

1R.L,  323,  §  2. 

S  21.  The  bail  of  any  defendant  may  surrender  him,  or  such  surrender 
defendant  may  surrender  himself  in  exoneration  of  his  bail,  Snt/SL© 
before  any  justice  or  judge  of  the  court  in  which  the  action  is  whom* 
pending ;  and  if  such  action  be  in  the  supreme  court,  before 
any  circuit  judge,  supreme  court  commissioner,  or  any  judge 
of  a  county  court. 

1  R.  L.,  323,§3. 

S  22.  The  proceedings  to  effect  such  surrender,  shall  be  as  JJgftj* 

follOWS  :  »ffegt  sur- 

i.  There  shall  be  produced  to  the  officer  authorised  to  ^0e£piC8 
accept  the  same,  two  certified  copies  of  the  bail  piece,  upon  rfj*" 
one  of  which,  such  officer  shall  endorse  an  order  that  the  order  of 
defendant  be  committed  to  the  custody  of  the  sheriff,  in  £££il- 
exoneration  of  his  bail,  which  shall  be  delivered  to  such     i3st] 
sheriff  and  shall  authorise  him  to  commit  and  detain  such 
defendant,  until  he  shall  be  duly  discharged : 

2.  Upon  producing  to  such  officer  the  certificate  of  the  °j£<rto 
sheriff,  that  the  defendant  has  been  committed  to,  and  re-  * owcanae 
mains  in,  his  custody,  by  virtue  of  such  order  of  commitment, 
acknowledged  before  such  officer  by  the  sheriff,  or  proved 

by  a  subscribing  witness  thereto,  an  order  shall  be  granted  by 
such  officer,  requiring  the  plaintiff  to  shew  cause  before  him, 
at  such  time  and  place  as  he  shall  appoint,  why  the  bail  of 
such  defendant  should  not  be  exonerated  from  their  liability: 

3.  Upon  producing  proof  of  the  due  service  of  such  order,  2jjgy£ 
on  the  plaintiff  or  his  attorney,  such  officer  shall  proceed  to  wil 
hear  the  allegations  and  proofs  of  the  parties ;  and  if  no  good 
cause  to  the  contrary  appear,  shall  endorse  an  order  on  the 
second  certified  copy  of  the  bail  piece,  reciting  the  proceed- 
ings had  before  him,  and  thereby  declaring  that  the  bail  of. 
such  defendant  are  discharged  from  all  liability  as  such  bail, 

in  the  suit  in  which  such  bail  piece  was  taken : 
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4.  To  such  certified  copy  of  the  boil  piece  shall  be  attached 
the  certificate  of  the  sheriff  herein  before  required,  with  the 
acknowledgment  or  proof  thereof,  the  order  to  show  cause, 
and  the  proof  of  the  service  thereof,  which  papers  shall  be 
immediately  filed  in  the  office  of  a  clerk  of  the  court;  and 
until  so  filed,  the  liability  of  such  bail  shall  continue. 

§  23.  If  the  defendant  in  any  suit  which  may  be  pending 
in  any  court  of  common  pleas  or  mayor's  court,  shall  be  com- 
mitted to  the  jail  of  any  county  other  than  that  in  which 
such  court  is  held,  he  may  be  surrendered  by  his  bail,  or  may 
surrender  himself,  in  their  exoneration,  to  the  sheriff  of  the 
county  in  whose  custody  such  defendant  may  be. 

Laws  of  1818,  156. 

§  24.  In  such  case,  the  order  for  the  commitment  of  the 
defendant,  the  order  to  show  cause,  and  that  to  discharge 
the  bail,  shall  be  made  by  a  judge  of  the  court  in  which  the 
action  may  be  pending,  and  in  which  the  bail  was  given,  or 
by  a  supreme  court  commissioner. 

g  25.  The  sheriff  to  whom  such  surrender  shall  be  made, 
shall  be  bound  to  keep  and  detain,  the  defendant  so  surren- 
dered, in  the  same  manner  as  if  the  same  had  been  made,  in 
a  suit  pending  in  a  court  of  common  pleas  of  the  county  of 
which  he  is  sheriff,  and  shall  in  like  manner  be  liable  for  any 
escape  or  other  neglect  or  violation  of  duty. 

§  26.  The  discharge  of  the  bail  granted  when  the  defendant 
shall  be  so  surrendered  in  another  county,  may  be  vacated  by 
the  court  in  which  the  action  is  pending,  upon  proof  that  the 
defendant  was  committed  to  the  jail  of  such  other  county,  by 
collusion  between  himself  and  his  bail,  or  between  him  and 
any  other  person,  for  the  purpose  of  being  so  surrendered,  in 
order  to  defraud  the  plaintiff  in  the  action  in  which  such  sur- 
render shall  have  been  made. 

Laws  of  1818,  156. 

§  27.  The  plaintiff  in  the  suit  in  which  such  surrender  shall 
have  been  m&de,  after  judgment  therein,  may  issue  execution 
against  the  body  of  the  defendant,  to  the  sheriff  of  the  county 
to  whom  such  defendant  was  surrendered,  who  shall  execute 
the  same  in  like  manner  as  if  issued  out  of  the  court  of  com- 
mon pleas  of  the  county  of  which  he  is  sheriff,  and  shall  in 
like  manner  be  liable  for  any  escape,  or  other  neglect  or  viola- 
tion of  duty. 

Laws  of  1818,  156,  §  2. 

§  28.  Upon  every  such  execution  shall  be  endorsed  a  state- 
ment, signed  by  the  attorney  issuing  the  same,  setting  forth 
that  the  defendant  therein  named,  has  been  surrendered  to 
the  custody  of  the  sheriff  to  whom  such  execution  is  directed. 

§  29.  Whenever  a  bail  bond  shall  be  taken  on  the  arrest  of 
a  defendant,  the  bail  therein  may  surrender  their  principal,  or 
he  may  surrender  himself,  in  exoneration  of  his  bail,  in  the 
same  manner,  except  as  herein  after  modified,  before  the  same 
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officers,  and  with  the  like  effect  as  herein  before  provided,    ART",, 
with  respect  to  special  bail. 

§  30.  To  effect  such  surrender,  two  copies  of  such  bond,  ggjgfttai 
proved  by  the  affidavit  of  the  sheriff  to  whom  the  same  was  purpose. 
given,  or  of  a  subscribing  witness  thereto,  to  be  true  copies, 
shall  be  produced  instead  of  certified  copies  of  a  bail  piece; 
and  an  order  of  commitment  shall  be  made  on  one  of  such 
copies,  and  be  delivered  to  the  sheriff,  and  the  other  of 
such  copies  shall  be  filed  with  the  order  for  the  discharge 
of  the  bail,  and  with  the  other  papers  in  such  proceeding, 
with  the  clerk  of  the  court  in  which  the  action  may  be 
pending. 

S  31.  The  plaintiff  in  the  action  shall  not  be  entitled  to  SSSom 
bring  any  suit  on  the  recognizance  of  bail,  until,  b3S2«ito 

1.  An  execution  against  the  property  of  the  defendant  shall  JgfgJk8**- 
have  been  issued  to  the  sheriff  of  the  county  in  which  such 
defendant  was  originally  arrested,  and  the  same  shall  have 

been  returned  by  such  sheriff  unsatisfied,  in  whole  or  in  part: 
and, 

2.  An  execution  against  the  body  of  the  defendant,  having 
at  least  fifteen  days  between  the  test  and  return  day  thereof, 
shall  have  been  issued  to  the  same  sheriff,  and  by  him  re- 
turned, that  the  defendant  could  not  be  found  within  his 
county. 

1  R.  In  324,  §  6;  1  R.  L.,  502,  §  7;  1B.L,  144,  §  6;  31HOW.P.R.,  138. 

§  32.  Upon  any  such  execution  being  issued  and  delivered  SStfon 
to  the  sheriff,  it  shall  be  his  duty  to  use  all  reasonable  endear  gj,** excca 
vors  to  execute  the  same,  notwithstanding  any  directions  he 
may  receive  from  the  plaintiff,  or  his  attorney. 

§33.  In  such  action  against  bail,  they  may  plead  that  nets  in  i»* 
executions  against  the  property  and  against  the  body  of  the  JJjSrt 
defendant  in  the  original  suit,  were  not  issued  as  herein  1*iL 
directed ;  or  that  they  were  not  issued  in  sufficient  time  to     [9S3l 
enable  the  sheriff  to  execute  the  same ;  or  that  directions  were 
given  by  the  plaintiff  or  his  attorney  to  prevent  the  service  of 
the  said  write,  or  either  of  them ;  or  that  any  other  fraudulent 
or  collusive  means  were  used  to  prevent  such  service ;  and 
if  any  such  defence  be  established,  it  shall  entitle  the  bail  to 
a  verdict. 

It  W.,  317;  7  W.,  352;  19  Ab.,  284. 

§  34.  When  the  defendant  in  a  suit  shall  die  after  the  £*/*  *° 
return  of  the  execution  against  his  body,  and  before  the  cxpi-  deathof 
ration  of  eight  days  from  the  return  of  the  process  served  on  dcftnda,lt 
his  bail,  the  court  shall  relieve  such  bail,  on  the  same  terms 
as  if  they  had  surrendered  their  principal  at  the  time  of  his 
death. 

21  How.  P.  R.,  146 ;  12  Ab.,  181;  19  Ab.,  284. 

g  35.  In  all  cases  in  which  proceedings  shall  be  had  against  scire  r«cint 
bail,  by  scire  facias,  it  shall  bo  necessary  to  serve  such  writ  iSium5cr' 
personally  upon  the  defendant,  and  to  have  tho  same  duly  ienred# 
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mL*  c  returned  that  it  has  been  So  served ;  and  no  farther  proceed- 
ings shall  be  had,  until  such  writ  shall  be  so  returned. 
See  Laws  of  1845,  ch.  231 ;  Code,  §  101.    Port,  voL  4,  p.  553 ;  vol  5, 
p.  55. 

ARTICLE  FOURTH. 

OF  CONSOLIDATING  AND  KEFEBJBING  CAUSES 

Sec.  36.  Certain  causes  in  same  court,  may  be  consolidated. 

37.  When  one  in  supreme  court,  and  others  in  different  courts. 

38.  When  plaintiff  may  consolidate  several  suits. 

39.  Cases  in  which  court  may  refer  causes. 

40.  Proceedings  for  the  appointment  of  referees. 

41.  When  circuit  judge  may  order  reference. 

42.  Referees  to  proceed  and  hear  dispute. 

43.  Appointment  of  time  and  place  of  hearing;  adjournments. 

44.  Oath  of  referees ;  by  whom  to  be  administered. 

45.  Attendance  of  witnesses,  how  compelled. 

46.  Powers  of  referees;  all  to  meet;  who  may  report 

47.  Reports,  Ac.,  of  referees,  may  be  compellod. 

48.  Entries  on  record ;  judgment  on  report 

49.  Actions  of  account,  when  to  be  referred. 
60.  Powers  and  duties  of  referees  thereon. 

51.  To  notify  parties ;  and  report  account 

52.  Proceedings  against  party  refusing  to  account,  Ac. 

53.  Judgment  on  report  of  referees. 

consoiida-       §  36*  Whenever  several  suits  shall  be  pending  in  the  sam< 

tafaSe1**  court,  by  the  same  plaintiff  against  the  same  defendant,  foi 

o00*-        causes  of  action  which  may  be  joined,  the  court  in  which  the 

same  shall  be  prosecuted  may,  in  its  discretion,  if  it  shall 

appear  expedient,  order  the  several  suits  to  be  consolidated 

into  one  action. 

Laws  of  1818,  280,  §  7;  4  H.,  47  ;  19  W.,  23  ;  9  W.,  451;  3  W.,  442;  4 
Du.,  666 ;  5  8.  S.  0,  665 ;  2  Ab.,  78 ;  1  Cai.,  114. 

when  in         §  37.  If  one  or  more  of  such  suits  be  pending  in  the 
Snt      supreme  court,  and  others  be  pending  in  any  other  court, 

the  supreme  court  may  order  the  suits  in  other  courts  to  be 

consolidated  with  that  in  the  supreme  court. 

1  R.  L.,  621,  §  14;  Code,  §  421.    Post,  vol.  5,  p.  118. 

ib.  by  plain-     §  38.  When  several  suits  shall  be  commenced  against  joint 
tiff*  and  several  debtors,  in  the  same  court,  the  plaintiff  may,  in 

any  stage  of  the  proceedings,  consolidate  them  into  one 

action. 

4  Du.,  666. 

(3841        S  39.  Whenever  a  cause  founded  upon  contract,  shall  be  at 
when        issue  in  any  court  of  record,  or  a  default  for  want  of  a  plea 
beQrefe^[  shall  be  entered,  and  it  shall  appear  that  the  trial  of  the  same, 
by  court     or  t^e  assessment  of  damages  therein,  will  require  the  exami- 
nation of  a  long  account  on  either  side,  such  court  may,  on 
the  application  of  either  party,  or  without  such  application 
after  issue  joined,  or  on  the  application  of  the  plaintiff,  after 
default  entered  for  want  of  a  plea,  order  such  cause  to  be 
referred  to  three  impartial  and  competent  persons,  or  by  the 
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consent  of  the  parties  to  a  sole  referee,  and  the  costs  in  the   AKt  c 
latter  case  shall  be  taxed  the  same  as  if  the  cause  had  been  at 
issne. 

24  W.,  338;  21  W.t  176;  19  W.,  22,  110;  10  W.,  677;  9  W.,  480;  6  W., 
603;  6  H,  373;  8  Cow.,  136;  7  Cow.,  478;  6  Oow.,  592;  17  J.  R, 
461 ;  2  J.  B.,  873 ;  18  How.  P.  R,  311 ;  13  How.  P.  R.,  347 ;  3  How. 
P.  R,  183;  IB.  L.,  516,  §  2;  Laws  of  1845,  ch.  163.  Post,  rol  3, 
p.  552. 

$  40.  If  the  parties  agree  on  three  persons  as  referees,  such  Appoint- 
persons  shall  be  appointed  by  the  court ;  if  they  disagree,  each  «?^f 
party  shall  be  entitled  to  name  one,  and  the  court  shall 
appoint  the  persons  so  nominated,  if  they  are  free  from  all 
exceptions,  and  such  other  person  as  the  court  shall  designate. 

1RL,  516,  §  2;  1  B.,  24;  7  H.,  155;  7  W.,  483;  8  Oow,  483. 

§  41.  When  a  cause  shall  be  noticed  for  trial  at  any  circuit  whe»wre- 
court,  and  it  shall  appear  that  the  trial  of  the  same  wiUSwSt7 
require  the  examination  of  a  long  account,  on  either  side,  the Jndge* 
judge  holding  such  court  may,  by  rule,  order  such  cause  to  be 
referred,  with  the  like  effect  as  if  made  by  the  supreme  court. 

Laws  of  1845,  Ch.  163;  1836,  ch.  499.     Post,  vol.  4.  p.  552,  549. 

S  42.  The  referees  appointed  pursuant  to  the  foregoing  pro-  Rrfewes  to 
visions,  shall  proceed  with  diligence  to  hear  and  determine 1WircM-* 
the  matters  in  controversy. 

3  H.t  467 ;  24  W.,  22 ;  44  B.,  436. 

5  43.  They  shall  appoint  a  time  and  place  for  the  hearing,  Time,  &*, 
and  shall  adjourn  the  same  from  time  to  time  as  may  bea$j5SSn8; 
necessary:  and  on  the  application  of  either  party,  and  formcnt8- 
good  cause,  they  may  postpone  such  hearing  to  a  time  not 
extending  beyond  the  next  term  of  the  court  in  which  the  suit 
is  pending. 

3  H.,  464;  22  W.,  638;  12  W.t  199;  7  W.,  534;  6  W.,  552;  1  W.,  104; 
8  How.  P.  R.t  33 ;  Code,  §  272.    Post,  voj.  5,  p.  76.  . 

§  44.  Before  proceeding  to  hear  any  testimony  in  the  cause  oathofwfet 
the  referees  shall  be  severally  sworn  faithfully  and  fairly  to™68' ** 
hear  and  examine  the  cause,  and  to  make  a  just  and  true 
report  according  to  the  best  of  their  understanding,  which 
oath  may  be  administered  by  any  person  authorized  to  take 
affidavits  to  be  read  in  the  court  in  which  the  suit  is  pending, 
or  by  any  justice  of  the  peace. 

I  R  L.,  517,  §  4;  5  H.,  376;  6  W.,  653";  6  now.  P.  R,  278. 

§45.  Witnesses  may  be  compelled  to  appear  before  suchg*g«Ms 
referees,  by  subpoenas  issuing  out  of  the  court  in  which  the  mm| 
cause  is  pending,  in  the  same  manner,  and  with  the  like  effect 
as  in  cases  of  trials  in  such  court. 

Code,  §  272.    Post,  toL  5,  p.  76. 

§  46.  Any  one  of  the  referees  may  administer  the  necessary  Powers  of 
oath  to  the  witnesses  produced  before  them  for  examination.  Sc^66"' 
All  the  referees  must  meet  together  and  hear  all  the'  proofs 
and  allegations  of  the  parties,  but  a  report  by  any  two  of 
them  shall  be  valid. 

II  B.,  510;  Code,  §  421 ;  14  Ab.,  49.    Post,  vol.  6,  p.  118. 
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Entries. 


Judgment 
on  report. 


Inference 
In  actions 
of  account. 


compelling  §  47.  The  referees  may  be  compelled,  by  the  order  of  the 
reports,  &c.  QQwft  in  whic]!  the  cause  is  pending,  to  proceed  to  the  hearing 
thereof,  and  to  make  a  report  of  the  amount  they  find  due  to 
either  party ;  and  the  court  may  require  them  to  report  their 
decision  in  admitting  or  rejecting  any  witness,  in  allowing  or 
urea  overruling  any  question  to  a  witness  or  the  answer  thereto, 
and  all  other  proceedings  by  them,  together  with  the  testi- 
mony before  them,  and  their  reasons  for  allowing  or  disallow- 
ing any  claim  of  either  party. 

6  H.,  264;  24  W.,  16;  21  W.f  23;  12  W.,  291;  11  W.,  482  ;  4  W.,  199; 
8  Cow.,  137  ;  3  J.  R.,  260;  14  Ab.,  49. 

§  48.  An  entry  of  such  reference  shall  be  made  upon  the 
record,  and  day  shall  be  given  to  the  parties  from  time  to  time, 
until  the  referees  report,  or  they  be  thereof  discharged.  If 
the  report  of  the  referees  be  confirmed  by  the  court,  judgment 
shall  be  entered  thereon,  in  the  same  manner,  and  with  the 
like  effect,  as  upon  the  verdict  of  a  jury. 

IE.  L.,  5Ht§2;    31  B.,  115;    24  W.,  22;    7  W.,  178;    6  WM  533;   5 
Cow.,  692 ;  1  How.  P.  R.,  82,  98;  Code,  §  272.    Post,  toL  5,  p.  76. 

S  49.  When  any  action  of  account  shall  be  brought  by  one 
or  more  partners  against  another  partner,  or  by  any  joint 
tenant,  or  tenant  in  common,  or  against  any  guardian,  bailiff, 
receiver  or  otherwise,  and  judgment  shall  be  rendered  that  the 
parties  account,  or  that  the  defendant  account  to  the  plaintiff, 
the  cause  shall  be  referred  to  referees  in  the  same  manner, 
and  subject  to  the  same  provisions,  as  herein  prescribed  in  the 
case  of  a  long  account. 

1  R.  L.,  90,  §  1 ;  3  B.,  422;  3  H.,  68 ;  Code,  §  468.    Po*t>  yoL  6,  p.  127. 

S  60.  Such  referees  shall  proceed  in  the  manner  required  by 
law  in  other  cases  of  reference,  with  the  like  powers,  and  sub- 
ject to  the  same  provisions  in  all  respects.  And  they  shall 
have  power  to  examine  the  parties  on  oath,  to  be  administered 
by  the  referees,  or  either  of  them ;  and  to  require  the  produc- 
tion of  all  books  of  accounts,  papers  and  documents,  in  the 
custody  or  under  the  control  of  either  party. 

3  B.,  422. 

g  51.  The  referees  shall  notify  the  party  or  parties  required 
to  account  before  them,  of  the  time  and  place  at  which  they 
will  take  such  account ;  and  shall  take,  audit,  and  settle  such 
account,  and  report  thereon  to  the  court. 

19  W.,  121. 

§  52.  If  any  party  shall  neglect  or  refuse  to  account 
according  to  the  judgment  of  the  court,  pursuant  to  such 
notification ;  or  to  produce  any  books,  papers  or  documents, 
required  by  the  referees ;  the  referees  shall  report  the  same  to 
the  court,  who  shall  proceed  thereon  against  such  party,  for 
his  disobedience,  in  the  manner  prescribed  in  the  thirteenth 
Title  of  the  eighth  Chapter  of  this  act ;  and  shall  imprison 
such  party,  until  he  submit  to  account,  or  produce  such  books. 


Powers  and 
duties  of 
referees. 


To  notify 
parties ; 


to  report. 


Proceed- 
ings 
against 
party  re- 
fusing to 
account. 
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papers  and  documents ;  or  until  he  satisfy  the  plaintiff  his 
demand  with  costs. 

$  53.  If  the  referees  report  a  balance  in  favor  of  cither  Judgment 
party,  and  such  report  be  confirmed,  judgment  shall  be  ren-onreport* 
dered  thereon  as  in  other  cases  of  reference ;  and  if  they 
report  that  no  balance  is  due  either  party,  judgment  shall  be 
rendered  against  the  plaintiff',  with  the  like  effect  as  upon  a 
verdict 

Code,  §  272. 
See  Laws  of  1845,  ch.  103;  1830,  ch.  499;  Code,  §  272,  421,  408. 
Post,  vol.  4,  pp.  552,  549 ;  vol.  5,  p.  70,  118,  127. 

CHAP.  VII.  «« 

Miscellaneous  provisions  of  a  general  nature,  applicable 
to  proceedings  in  civil  cases. 

Title  1. — Of  the  abatement  of  suits  by  death,  marriage,  or  otherwise, 

and  of  their  revival. 
Title  2. — Of  the  removal  of  causes  before  trial  or  judgment,  from 

inferior  courts. 
Title  3. — Of  evidence. 
Title  4. — Of  the  trial  of  issues  of  fact. 
Title  5. — Of  amending  pleadings  and  proceedings. 
Title  0. — Of  the  powers  and  duties  of  sheriffs,  coroners  and  other 

officers,  in  the  arrest  and  imprisonment  of  persons  in 

civil  actions ;   in  the  return  and  execution  of  process ; 

and  in  certain  other  cases. 

TITLE  I. 

OP   THE    ABATEMENT    OF    SUITS    BY    DEATH,    MARRIAGE    OB 
OTHERWISE,  AND  OP  THEIR  REVIVAL. 

8ml  1.  Death  of  one  of  several  parties,  not  to  abate  suit. 
8.  Death  of  sole  plaintiff  when  not  to  abate  suit 

3.  Death  of  sole  defendant,  when  not  to  abate  suit. 

4.  Judgment  when  either  party  dies  after  verdict  or  confession. 
6.  Verdicts  after  death  of  defendant 

6  ft  7.  Partition  not  to  abate  by  death  of  parties. 
8  ft  9.  Proceedings  on  marriage  of  femalo  plaintiff. 

10.  Order  of  judge  necessary. 

11.  Upon  what  proof  and  notice  order  to  bo  granted. 

12.  Proceedings  on  marriage  while  an  action  is  pending. 

13.  Also,  on  marriage  of  female  defendant 

14.  Death  or  removal  of  public  officer  or  trustee. 

5 1.  If  in  any  action  there  be  two  or  more  plaintiffs,  and  JJJJ^^ 
one  or  more  of  them  shall  die  before  verdict  is  rendered,  or  raiVLuT* 
interlocutory  or  other  judgment  obtained ;  or  between  the  time  flndM^" 
of  verdict  being  rendered  and  judgment  thereon ;  the  action 
shall  not  be  thereby  abated,  if  the  cause  of  such  action  survive 
to  the  surviving  plaintiff  or  plaintiffs ;  and  where  there  are 
two  or  more  defendants  in  any  action,  and  one  or  more  of 
EL— 51 
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after  ver- 
dict, &c. 
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ant. 


Death  of 
parties  ia 
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them  sball  die  before  final  judgment,  such  action  shall  not  be 
thereby  abated ;  but  in  either  of  the  said  cases,  such  death 
shall  be  suggested  on  the  record,  and  the  action  shall  proceed 
at  the  suit  of  the  surviving  plaintiff,  or  against  the  surviving 
defendant,  as  the  case  may  require. 

1  R.  L.,  519,  §  9 ;  15W,  361 ;  12  W.,  245 ;  1  Cow.,  283;  16  How.  P.  R., 
378 ;  9  How.  P.  R.,  190;  2  How.  P.  R,  17  ;  10  Ab.,  382;  46  B.t  383. 

§  2.  Where  there  is  but  one  plaintiff  in  an  action,  if  he 
shall  die  after  interlocutory  judgment,  and  before  a  final 
judgment  obtained  thereon,  such  action  shall  not  abate  by 
reason  thereof,  if  it  might  be  originally  prosecuted  by  the 
executors  or  administrators  of  such  plaintiff;  and  such  execu- 
tors or  administrators  may  have  a  scire  facias  against  the 
defendant,  to  show  cause  why  the  damages  in  such  action 
should  not  be  assessed  and  recovered. 

1  R.  L.,  312,  §  10,  4  B.,  516;  13  How.  P.  R.,  120;  19  W.,  453;  Code, 
§  121.    Post,  vol.  5,  p.  32. 

§  3.  In  actions  where  there  is  but  one  defendant,  if  he  shall 
die  after  interlocutory  judgment,  and  before  a  final  judgment 
obtained  thereon,  such  action  shall  not  abate  by  reason  of 
such  death,  if  it.  might  be  originally  brought  against  the 
executors  of  such  defendant ;  but  the  plaintiff  may  have  a 
scire  facias  against  the  executors  or  administrators  of  such 
defendant,  to  show  cause  why  the  damages  in  such  action 
should  not  be  assessed  and  recovered,  and  the  judgment 
therein  shall  be  against  such  executors  or  administrators. 

Code,  §  121,428;  2  Ab.,  232. 

§  4.  After  a  verdict  shall  be  rendered  in  any  action,  and 
after  a  plea  of  confession  in  a  suit  brought,  if  either  party  die 
before  judgment  be  actually  entered  thereon,  the  court  may, 
within  two  terms  after  such  verdict  or  plea,  enter  final  judg- 
ment in  the  names  of  the  original  parties. 

1  R.  L.,  1 14,  §  5;  Laws  of  1814,  255,  §  40;  4  B.,  516;  1  B.,  29;  19  W^ 
453;  18  W.,  543;  17  W.,  208;  10  W.,  601 ;  3  S.  S.  C,  660;  1  Ab.,  66; 
14  now.  P.  R,  34. 

g  5.  Nothing  herein  contained  shall  be  construed  to  autho- 
rise the  entry  of  a  judgment  against  any  party  who  shall 
have  died  before  a  verdict  actually  rendered  against  him, 
notwithstanding  he  may  have  died  on  the  first  or  any  other 
day  of  the  term  or  sitting  of  the  court  at  which  such  verdict 
shall  have  been  taken ;  but  such  verdict  shall  be  absolutely 
void. 

10  N.  Y.,  164. 

S  C.  Proceedings  for  the  partition  of  lands  shall  not  be 
abated  by  the  death  of  one  or  more  plaintiffs,  or  of  one  or 
more  defendants.  If  one  of  several  plaintiffs  dies  the  pro- 
ceedings shall  be  continued  in  the  name  of  the  survivors, 
if  the  interest  in  the  lands  survive  to  them.  If  the  interest 
of  such  deceased  plaintiff  in  such  lands,  pass  to  other  persons, 
they  may  be  made  defendants,  by  rule  of  court,  and  the  same 
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proceedings  may  be  had  against  them  as  would  be  necessary    TITLB  u 
to  make  them  defendants  originally. 

3  Pai.,  C54. 

§  7.  If  one  or  more  defendants  in  partition  die,  and  the  %$fc£h 
interest  of  such  deceased  person  shall  survive  to  the  remain-  partition1! 
ing  defendants,  the  proceedings  shall  be  continued  against 
them.    If  such  interest  shall  pass  to  other  persons,  they  may 
be  made  defendants  in  the  same  manner  as  in  the  commence- 
ment of  such  proceedings. 

S  8.  If  a  female  plaintiff  in  any  action  marry  after  verdict  Jfr^*6 
rendered,  or  after  interlocutory  judgment,  and  before  final  pontiff8 
judgment,  a  suggestion  of  the  fact  of  such  marriage  may  be  Sicu vcr* 
entered  on  the  record,  and  the  final  judgment  shall  be  rendered 
iu  her  name  and  that  of  her  husband. 

§  9.  If  a  female  plaintiff  marry  after  final  judgment,  but  ib.  after 
before  execution  issued,  a  like  suggestion  of  the  fact  shall  be  taTnt!udg* 
entered  on  the  record,  and  an  award  of  execution  shall  be  made     1388J 
in  her  name  and  that  of  her  husband. 

§  10.  In  the  cases  mentioned  in  the  two  last  sections,  an  f$£lot 
order  of  a  judge  of  the  court  in  which  such  action  shall  be 
pending,  shall  be  necessary  to  enter  the  suggestions  and 
award  execution  as  therein  provided. 

§  11.  Such  order  shall  be  granted  upon  the  application  of  when  to  bo 
the  husband  of  such  female  plaintiff,  on  due  proof  of  the  grante  ' 
marriage,  and  after  reasonable  notice  to  the  defendant  and  to 
the  female  plaintiff  to  show  cause  against  granting  the  same. 


S  12.  If  a  female  plaintiff  marry  at  any  time  while  her  gJjJEjj;*® 
action  is  pending,  her  husband  may,  on  his  application,  be  denc/o? 
made  a  co-plaintiff  with  her  on  the  order  of  a  judge  of  the 
court  in  which  the  action  is  pending,  to  be  granted  on  clue 
proof  of  the  marriage,  and  after  notice  to  the  female  plaintiff 
and  to  the  defendant ;  and  upon  an  entry  thereof  being  made 
on  the  record,  such  action  shall  proceed  in  the  names  of  the 
husband  and  wife. 

§  13.  If  a  female  defendant  marry  at  any  time  before  JJf^UjJg* 
verdict  rendered,  or  before  interlocutory  judgment, 'her  hus-  verdict^&c. 
band  may,  on  his  own  application,  or  on  the  application  of 
the  plaintiff,  be  made  a  co-defendant  on  the  order  of  a  judge 
of  the  court ;  but  if  such  husband  be  made  a  defendant  on 
the  application  of  the  plaintiff,  he  shall  have  the  same  right 
to  contest  the  fact  of  his  marriage,  as  if  the  suit  had  been 
originally  brought  against  him  as  husband  of  such  female 
defendant. 

§  14.  When  an  action  is  authorised  or  directed,  by  law,  to  Jjjp^jJ^ 
be  brought  by  or  in  the  name  of  a  public  officer,  or  by  any  ot&er  or  * 
trustee  appointed  by  virtue  of  any  statute,  his  death  or  trU8tec" 
removal  shall  not  abate  the  suit,  but  the  same  may  be  con- 
tinued by  his  successor,  who  shall  be  substituted  for  that 
purpose  by  the  court,  and  a  suggestion  of  such  substitution 
shall  be  entered  on  the  record- 
Code,  §  114,  121,  428.     Post,  vol.  5,  pp.  31,  32,  120. 
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mLB1  TITLE  II. 

OF  THE  KEMOVAX  OF  CAUSES  BEFOEE  TRIAL  OR  JUDGMENT, 
FROM  INFERIOR  COURTS. 

Sec.   1.  What  causes  may  be  removed. 

2.  What  from  the  common  picas  of  New- York. 

3.  What  to  be  doomed  amount  claimed. 

4.  Certain  actions  may  be  removed  of  course. 
\                     5.  Certiorari  by  what  officers  to  be  allowed. 

G.  Affidavit  to  be  made ;  who  to  apply  for  certiorari 

7.  In  what  stage  of  cause  certiorari  to  be  filed. 

8.  When  to  be  filed  where  an  issue  of  fact  has  been  joined. 

9.  Filing  to  be  of  no  force  until  notice  given. 

10.  Clerk  to  make  return  to  certiorari. 

11.  Return  how  compelled;  proceedings  in  supreme  court 

12.  Liability  of  bail  given  in  court  below. 

13.  Evidence  taken  before  removal,  to  be  used  above. 

14.  Civil  actions  to  be  removed,  by  certiorari. 

15  &  10.  Certain  proceedings  not  to  be  removed  before  final  judgment 

[3S9i  S  !•  All  personal  actions  which  may  be  pending  in  any 
Siy*bere-at  eou^  of  common  i>leas,  except  in  the  city  and  county  of 
moved.  New- York,  or  in  any  mayor's  court;  where  the  debt  or 
damages  claimed,  or  the  matter  or  thing  in  demand,  shall 
exceed  the  sum  of  two  hundred  and  fifty  dollars,  may  be 
removed  into  the  supreme  court,  by  a  writ  of  certiorari,  at 
the  instance  of  the  defendants  in  such  actions. 

1  R.  L.,  140,  §  1 ;  9  W.,  432;  Code,  §  30.    Post,  vol.  5,  p.  8. 

ib.  from         §  2.  All  such  actions,  which  may  be  pending  in  the  court 
Snow"*1   of  common  pleas  of  the  city  and  county  of  New- York,  in 
which  the  debt  or  damages  claimed,  or  the  matter  or  thing 
in  demand,  shall  exceed  the  sum  of  five  hundred  dollars,  may 
in  like  manner  be  removed  into  the  supreme  court. 

Laws  of  1823,  255;  20  How.  Pr.  R.,  172. 

Actions  on       §  3.  If  such  action  be  brought  upon  a  bond  or  other  instru- 
ment, with  a  condition  for  the  payment  of  money,  the  actual 
sum  due,  with  the  interest  thereon,  shall  be  deemed  to  be  the 
amount  of  the  debt  claimed. 
Amount         g  4.  The  following  actions  may  be  removed  by  certiorari, 
material  in"  at  the  instance  of  the  defendants  therein,  whatever  may  be 
•coons.      the  amount  of  the  debt  or  damages  claimed,  or  the  value  of 
the  matter  or  thing  in  demand,  viz. : 

i.  Actions  in  which  the  people  of  this  state  shall  be  inte- 
rested: 

2.  Actions  by  or  against  the  corporation  of  any  city : 

3.  Actions  of  ejectment,  and  all  other  actions  in  which  the 
title  to  real  estate  shall  come  in  question : 

4.  Actions  of  replevin,  and  for  false  imprisonment. 

1  R.  L.,  140,  §  2;  19  W..,  633;  Code,  §  30,  33;  Laws  of  1837,  ch.  463; 
1815,  ch.  210;  vol.  5,  pp.  8,  10. 

who  to  ai-       $  5.  A  certiorari  to  remove  such  actions  shall  be  allowed 

low  certi-    ^  a  justjce  0f  the  supreme  court,  or  by  some  circuit  judge,  or 

supreme  court  commissioner,  or  other  officer  authorised  to 
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perform  the  duties  of  a  justice  of  the  supreme  court  in  vaca-    T1TLB  * 
turn. 

S  6.  Mb  such  allowance  shall  be  made,  without  an  affidavit  u^on 
specifying  the  nature  and  amount  of  the  plaintiff's  demand  piicatioST 
or  cause  of  action;  nor  unless  application  therefor  be  made  &c' 
by  all  the  defendants,  who  shall  have  appeared  in  the  action, 
if  there  be  more  than  one. 

S  7.  Such  writ  shall  not  be  effectual  to  remove  any  cause,  when  ccr- 
onless  it  be  filed  in  the  office  of  the  clerk  of  the  court  in  mcd*"**0 
which  such  action  is  pending,  after  the  defendants  shall  have 
duly  appeared  in  such  action,  by  entering  and  perfecting 
special  bail  therein,  if  such  bail  shall  have  been  required,  nor 
unless  the  same  be  so  filed  before  interlocutory  or  other  judg- 
ment entered  in  such  action,  and  before  any  of  the  jury 
summoned  to  try  any  issue  joined  therein,  shall  have  been 
sworn. 

I  R.  L.,  140,  §  3;  12  W.,  194 ;  16  How.  P.  R.,  380. 

S  8.  K  such  writ  shall  be  allowed  in  an  action  wherein  an  j^n^^act 
issue  of  fact  has  been  joined,  it  shall  be  filed  in  the  office  of  is  joined.40 
the  clerk  of  the  court  at  least  eight  days  before  the  first  day 
of  the  term  at  which  such  issue  of  fact  might  be  tried,  accord-     tf9©] 
ing  to  the  practice  of  the  court;  and  if  the  same  be  not  filed 
within  that  time,  such  writ  shall  not  be  effectual  to  remove 
such  cause,  unless  the  defendant  shall  pay  to  the  plaintiff,  all 
costs  incurred  by  him  in  noticing  such  cause  for  trial,  if  the 
same  shall  have  been  noticed;  which  costs  shall  be  taxed  by 
the  court  in  which  the  action  is  pending. 

ID.,  271;  19  W.,  647. 

5  9.  Upon  a  certiorari  being  filed,  notice  thereof  shall  be  J^lc?00k 
immediately  given  to  the  adverse  party;  and  until  such  notice  givnei° 
be  given,  such  filing  shall  be  of  no  force  or  validity. 

5.10.  The  clerk  of  the  court  to  which  any  such  certiorari  JgJjj^Jy 
shall  be  directed,  shall  return  the  same,  and  annex  thereto  a  ccr  wmr ' 
copy  of  all  the  pleadings  and  proceedings  in  such  action,  and 
shall  be  entitled  to  demand  and  receive  his  fees  for  such 
copies  and  for  filing  such  writ. 

S  11.  Such  return  may  be  compelled  by  the  supreme  court,  £™ci5;d" 
and  upon  the  same  being  made,  the  like  proceedings  shall  be  «»ta 
had  m  such  cause  as  if  the  same  had  been  commenced  in  the  court 
supreme  court.    If  it  be  removed  before  a  declaration  filed, 
the  plaintiff  shall  declare,  and  the  defendant  shall  plead 
thereto;  if  it  be  removed  after  a  declaration  filed,  and  before 
any  plea,  the  defendant  shall  plead  within  the  same  time  in 
which  he  was  required  to  plead  in  the  court  from  which  the 
cause  was  removed,  unless  such  time  be  enlarged  by  the 
supreme  court,  or  a  justice  thereof;  if  the  defendant's  default 
shall  have  been  entered,  the  plaintiff  shall  be  entitled  to 
interlocutory  judgment,  and  to  have  his  damages  assessed, 
unless  such  default  be  set  aside  by  the  supremo  court;  and 
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TITLB  *    all  the  said  proceedings  shall  be  had  in  the  same  manner  as 
if  such  cause  had  been  originally  commenced  in  the  supreme 
court. 
Liability  or      §  12.  The  bail  given  in  such  action,  shall  be  responsible 
and  may  be  relieved,  exonerated  and  discharged,  in  the  same 
manner,  and  in  the  same  cases,  as  if  such  action  had  been 
commenced  in  the  supreme  court. 
Evidence        §  13.  Evidence  taken  by  virtue  of  any  commission,  or  con- 
foww-6"     ditionally,  in  any  cause,  before  the  removal  thereof,  shall  be 
used  on  the  trial  of  such  cause  in  any  circuit  court,  or  in  the 
supreme  court,  in  the  same  manner  and  with  the  like  effect, 
as  the  same  might  have  been  used  in  the  court  from  which 
such  cause  shall  be  removed. 
Habeas  cor-      §  14.  No  civil  action  in  any  court  of  common  pleas,  or 
abohshcd.    mayor's  court,  shall  be  removed  before  judgment,  by  any  writ 
of  habeas  corpus,  or  by  any  other  writ,  or  in  any  other  manner, 
than  as  herein  prescribed. 

Code,  §  30,  33.    Post,  VOL  5,  pp.  8,  10. 

certain  §  15.  No  writ  of  certiorari,  habeas  corpus,  or  other  writ  or 

teremSved  proceeding,  shall  issue  or  be  allowed,  to  remove  into  the 
?ud£n!«nt  supreme  court,  any  proceeding  before  any  justice  of  the  peace, 
or  any  court  of  general  sessions  of  the  peace,  in  relation  to 
[3oi]  apprentices  or  servants,  or  in  relation  to  bastards,  or  in  rela- 
tion to  any  other  matter  or  cause,  which  may  be  brought 
before  such  eourt  of  general  sessions  by  appeal  from  a  justice 
or  justices  of  the  peace,  until  after  a  final  determination 
thereon  by  such  court. 

'l  R.  LM  142,  §  5. 

ib.  g  16.  No  certiorari,  habeas  carpus,  or  other  writ  or  proceed- 

ing, shall  issue  or  be  allowed,  to  remove  into  the  supreme 
court,  any  cause  or  matter  which  may  be  brought  before 
a  court  of  common  pleas,  or  before  the  county  judges  of  a 
county,  by  appeal  from  a  justice  or  justices  of  the  peace,  or 
by  appeal  from  commissioners  of  highways,  or  from  any  other 
officers,  until  after  a  final  determination  thereon  by  such 
court,  or  by  such  judges. 

See  Code,  §  30,  33;  Laws  of  1845,  ch.  210;  1837,  ch.  468.     Post,  vol. 
5,  pp.  8,  10. 

TITLE  ID. 

OF  EVIDENCE. 

Art.  1.  —  Of  taking,  conditionally,  the  testimony  of  witnesses  within  this  state 

Art.  2.  —  Of  taking  the  testimony  of  witnesses  out  of  this  state. 

Art.  3.  —  Of  affidavits  taken,  and  other  judicial  proceedings  had  in  other  state* 

and  foreign  countries. 
Art.  4.  —  Of  depositions  taken  in  this  state,  to  be  used  in  courts  of  other  state* 

and  countries. 
Art.  5.  —  Of  proceedings  to  perpetuate  testimony. 
Art.  6.  —  Of  witnesses,  their  privileges,  and  compelling  their  attendance. 
Art.  7.  —  Of  documentary  evidence,  and  the  preservation  thereof 
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Art.  8. —  Of  the  examination  of  witnesses,  of  certain  rules  of  evidence,  and  of      ABT#  *• 

evidence  in  certain  cases. 
Abt.  9.  —  Of  the  administration  of  oaths  and  affirmations. 

ARTICLE  FIRST. 

OF  TAKING,  CONDITIONAU.Y,  THE  TESTIMONY  OF  WITNESSES  WITHIN  THIS 

STATE. 

toe.  1.  Stage  of  the  cause  in  which  depositions  may  he  taken. 

2.  Affidavit  to  be  made ;  its  contents. 

3.  Order  for  examination,  when  to  be  granted. 

4.  For  what  causes  application  to  be  dismissed. 

5.  Deposition  when  to  be  taken ;  what  to  be  inserted. 

6.  To  be  signed,  Ac.  and  when  to  be  filed  with  clerk. 
1.  In  what  cases  deposition  may  be  read  in  evidence. 

8.  How  it  may  be  prevented  from  being  read. 

9.  Effect  of  deposition  j  objections  to  witness,  &c. 
10.  Attendance  of  witness  how  compelled. 

§  1.  Whenever  any  action  pending  in  any  court  of  law,  whendep©. 
being  a  court  of  record,  shall  have  been  commenced  by  the  &  taken?*7 
actual  service  of  process,  or  where  the  defendant  shall  have 
appeared  in  the  action,  either  party  may  have  the  testimony 
of  any  witness  taken  conditionally,  to  be  used  in  the  cases 
and  under  the  circumstances  herein  after  prescribed. 

1  N.  Y.,  389;  3  H.,  294;  18  W.,  647;  1  Cow.,  59;  2  J.  C.  It.,  14* ;  11 

How.  P.  It.,  518;  30  How.  P.  R.,  211. 

§  2.  The  party  desiring  the  examination  of  a  witness,  may     139a] 
apply  to  any  judge  of  the  court,  upon  an  aflidavit  which  shail  hJSSSf.10 
state,  {££*  ' 

i.  The  nature  of  the  action  and  the  plaintiff's  demand : 

2.  If  the  application  be  made  by  the  defendant,  the  nature 
of  his  defence: 

3.  The  name  and  residence  of  the  witness : 

4.  That  the  testimony  of  such  witness  is  material,  and  neces- 
sary for  the  party  making  such  application,  in  the  prosecution 
or  defence  of  such  suit,  as  the  case  may  be:  and 

5.  That  such  witness  is  about  to  depart  from  this  state,  or 
that  he  is  so  sick  or  infirm,  as  to  afford  reasonable  grounds  for 
apprehension  that  he  will  not  be  able  to  attend  the  trial  of 
such  suit. 

2  W.,  308;  I.W.,  21 ;  1  Cow.,  59;  4  J.  C.  R.,  1C5;  16  Ab.,  278. 

§  3.  If  the  officer  to  whom  such  application  is  made,  shall  order  for 
be  satisfied  that  the  circumstances  of  the  case  require  the  witncSSf 
examination  of  such  witness,  in  order  to  attain  justice  be- 
tween the  parties,  he  shall  make  an  order  requiring  the  adverse 
party  to  appear  before  such  officer,  and  attend  the  examina- 
tion of  such  witness,  at  such  time  and  place  as  shall  be 
therein  specified;  which  time  shall  not  exceed  twenty  days 
from  the  date  of  such  order,  and  shall  be  as  much  shorter  as 
the  exigency  of  the  case  may  require,  and  the  residence  of  the 
adverse  party,  or  his  attorney  will  allow,  in  order  to  afford 
sufficient  opportunity  to  attend  such  examination,  or  may,  in 
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TITLE  3. 

his  discretion,  make  au  order  requiring  the  adverse  party  to 
show  cause  on  a  day  in  such  order  to  be  named  why  such 
testimony  should  not  be  taken  by  a  referee  to  be  appointed 
by  him,  and  in  such  order  shall  direct  the  time  and  mode  of 
service  thereof  upon  the  adverse  party,  such  officer  shall  have 
power  upon  proof  of  the  due  service  thereof,  if  no  sufficient 
cause  be  shown  against  the  same,  to  appoint  a  referee  to  take 
such  testimony,  who  shall  take,  certify  and  file  the  same,  in 
the  same  manner  and  with  the  like  effect,  as  is  provided  in 
this  article  for  the  examination  of  such  witness  by  a  judge 
of  the  court. 

2  W.,  308 ;  2  Ab  ,  83  ;  Code,  §  392  ;  Laws  of  1851,  ch.  412.    Post>  roL  5, 
p.  112. 

when  g  4.  The  adverse  party  may  show  cause  against  proceeding 

toC*1  on  in  such  examination,  by  proof  that  such  witness  is  not  about 

diamissed.  to  jeparj  from  fljjg  state,  or  that  he  is  not  sick  or  infirm,  or 

that  the  application  for  his  examination  is  made  collusively, 

to  avoid  his  being  examined  on  the  trial  of  the  cause ;  and 

upon  any  such  cause  being  shown,  the  officer  shall  dismiss 

such  application. 

Deposition.     §  5.  if  no  sufficient  cause  be  shown,  upon  due  proof  of  the 

service  of  such  order,  and  a  copy  of  the  affidavit  upon  which 

the  same  was  granted,  the  officer  granting  the  same  shall 

proceed  to  the  examination  of  such  witness,  and  shall  take 

his  deposition ;  in  which  deposition  shall  be  inserted  any 

answer  or  declaration  of  such  witness,  which  either  of  the 

parties  shall  require  to  be  included  therein. 

16  Ab.f  278. 

ii°nbe°d  §  6-  ®uck  deposition  shall  be  carefully  read  to  and  snb- 

Lfdnflied.    scribed  by  such  witness,  shall  be  certified  by  the  officer  taking 

the  same,  and  within  ten  days  thereafter,  shall  be  filed  in  the 

office  of  the  clerk  of  the  court  in  which  such  action  shall  be 

depending. 

1  Du.,  625. 

when  to  bo  §7.  Such  deposition,  or  a  certified  copy  thereof,  may  be 
evidence,  given  in  evidence  by  either  party,  on  the  trial  of  the  cause, 
or  upon  the  assessment  of  damages  therein  by  the  clerk,  or 
by  virtue  of  any  writ  of  inquiry  of  damages,  after  it  shall 
have  been  satisfactorily  proved,  that  such  witness  is  unable 
to  attend  such  trial  or  assessment  of  damages  personally,  by 
reason  of  his  death,  insanity,  sickness  or  settled  infirmity,  or 
that  he  has  continued  absent  out  of  this  state,  so  that  his 
[303]  attendance  at  such  trial  or  assessment  of  damages  could  not 
be  compelled  by  the  ordinary  process  of  law. 

10  B.,  175;  3  H.,  295;  7  W.,  29;  4  Du.,  252. 

^enteS1*"  S  8-  But  tlie  Par*y  against  whom  such  deposition  is  to  be 
used,  may  prevent  the  reading  thereof,  by  satisfactory  proof 
that  sufficient  notice  was  not  given  him  to  enable  him  to 
attend  the  examination  of  such  witness,  or  that  such  examina- 
tion was  not  in  all  respects  fair,  and  conducted  as  herein 
prescribed. 
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§  9.  Such  deposition  shall  have  the  same  effect,  and  no  E1^ 


ART.  2. 
___.  of 

other,  as  the  oral  testimony  of  the  witness  would  have,  if  deposition. 
given  on  such  trial  or  assessment,  and  every  objection  to  the 
competency  or  credibility  of  such  witness,  and  to  the  compe- 
tency or  relevancy  of  any  question  put  to  him,  or  of  any 
answer  given  by  him,  may  be  made  in  the  same  manner  as 
if  such  witness  were  personally  examined  on  such  trial  or 
assessment. 

§  10.  The  oflicer  granting  such  order,  upon  the  application  £?J£§£JJ?* 
of  the  party  desiring  the  examination  of  a  witness,  may  com-  to  attend. 
pel  the  attendance  of  such  witness,  by  issuing  a  siunmons  for 
that  purpose,  and  enforcing  the  same  in  the  manner  prescribed 
in  this  Title. 

1  B.,  221;  14  Uow.  P.  R.,  451;  31  How.  I\  R.f  193;  1G  Ab.,  159. 

See  Laws  of  1851,  ch.  472 ;  Code,  §  392.    Post,  vol.  5,  p.  112. 
ARTICLE  SECOND. 

OF  TAKING  TUB  TESTIMONY   OF  WITNESSES   OUT  OF  THIS  STATE. 
Sec.  11.  Commission  when  and  in  what  cases  to  be  awarded,  Ac. 

12.  May  be  allowed  in  supreme  court  by  a  justice  or  circuit  judge. 

13.  Order  when  to  be  granted;  where  to  bo  filed. 

14.  Interrogatories  by  whom  to  bo  settled,  on  notice. 

15.  To  be  annexed  to  commission ;  directions  thereon. 

16.  Commission  how  to  be  executed ;  copy  of  this  section  to  bo  annexed  to  it. 

17.  Return  when  to  bo  received  from  agent  and  opened. 

18.  Proceedings  in  case  of  death  or  sickness  of  agent. 

19.  Commission  and  return,  whon  and  where  to  bo  filod 

20.  Duty  of  clerk,  whon  return  sent  by  mail. 

21.  Parties  may  agree  on  mode  of  returning  commission. 

22.  Return,  &c.,  to  remain  on  filo ;  parties  may  inspect 

23.  Depositions  evidence ;  objections  to  witnesses,  &c 

24.  Commissions  to  issue  after  interlocutory  judgment. 

g  11.  Whenever  an  issue  of  fact  shall  have  been  joined  in  when  com  . 
any  action  in  a  court  of  law,  being  a  court  of  record,  and  it  Siuc,0*^ 
shall  appear  on  the  application  of  either  party,  that  any 
witness  not  residing  within  this  state,  is  material  in  the  prose- 
cation  or  defence  of  such  action,  the  court  may,  upon  such 
terms  as  it  shall  think  proper,  award  a  commission  to  one  or 
more  competent  persons,  authorising  them,  or  any  one  of  them, 
to  examine  such  witness  on  oath,  upon  the  interrogatories 
annexed  to  such  commission ;  to  take  and  certify  the  deposi- 
tions of  such  witness ;  and  to  return  the  same  according  to 
the  directions  given  with  such  commission. 

1  R.  L.,  519,  §  11  ;  4  H.,  533;  3  II.,  497;  19  W.,  98;  18  W.,  647;  9  W., 
444;  7  W.,  513,  520;  1  W.,  65;  1  Cow.,  210;  3  J.  R.,  259;  2  J.  R., 
478;  2  Cai.,  259;  2  Hilt,  511;  24  How.  P.  R.,  222. 

§  12.  If  such  action  be  pending  in  the  supreme  court,  any  wnenai- 
justicc  of  that  court,  or  any  circuit  judge,  may,  in  vacation  jSSoVSr 
of  the  said  court,  grant  an  order  that  such  commission  issue,  Suno? 
upon  proof  that  due  notice  of  application  for  such  order  has  jjjg* 
been  served  on  the  adverse  party,  at  least  ten  days  before  the     [304i 
time  of  making  such  application.    But  the  power  herein  con- 
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ferred  shall  not  be  exercised  by  any  recorder  of  a  city,  or 
supreme  court  commissioner,  or  judge  of  any  county  courts. 

,    26  B.,  131 ;  12  W.,  202;  2  Cat,  260. 

§  13.  Such  order  shall  be  filed  in  the  office  of  the  clerk  of 
the  court,  and  shall  be  granted  only  in  the  like  cases,  and 
upon  the  same  terms,  that  the  supreme  court  would  award 
such  commission,  and  shall  be  subject  to  the  control  of  the 
court  in  all  respects. 

§  14.  The  interrogatories  to  be  annexed  to  such  commis- 
sion, shall  be  settled  by  a  judge  of  the  court  in  vacation,  or 
if  the  action  be  in  the  supreme  court,  by  a  justice  thereof,  a 
circuit  judge,  or  any  supreme  court  commissioner,  or  other 
officer  authorised  to  perform  the  duties  of  such  commissioner, 
upon  such  notice  as  shall  be  established  by  the  practice  of  the 
court. 

11  N.  Y.,  203;  26  B.,  132;  12  B.,  521;  21  W.f  157 ;  6  Cow.,  160. 

§  15.  In  settling  such  interrogatories,  either  party  shall  be 
allowed  to  insert  any  question  pertinent  to  the  cause,  which 
he  shall  propose.  The  officer  settling  the  same,  shall  endorse 
his  allowance  thereof,  and  annex  them  to  the  commission. 
Upon  the  commission  he  shall  direct  the  manner  in  which  it 
shall  be  returned,  and  may,  in  his  discretion,  direct  the  same 
to  be  returned  by  mail,  addressed  to  the  clerk  of  the  court  ont 
of  which  it  shall  issue ;  or  if  issued  out  of  the  supreme  court, 
addressed  to  the  clerk  of  the  county  in  which  the  venue  in  such 
action  shall  be  laid,  designating  the  name  of  such  clerk,  and 
his  residence. 

Laws  of  1826,  357;    25  B.,  452;    22  B.,  9 ;    IB.,  273;   3  H.,  497;    2E, 
503;  9  Pal,  352;  21  W.,  157;  9  Ab.,  179;  4  Ab-.,  373. 

§  16.  The  persons  to  whom  such  commission  shall  be  directed, 
or  any  one  of  them,  unless  otherwise  expressly  directed  therein, 
shall  execute  the  same  as  follows : 

i.  They  or  any  one  of  them  shall  publicly  administer  an 
oath  to  the  witnesses  named  in  the  commission,  that  the 
answers  given  by  such  witnesses  to  the  interrogatories  pro- 
posed to  them,  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth : 

2.  They  shall  cause  the  examination  of  each  witness  to  be 
reduced  to  writing,  and  to  be  subscribed  by  him  and  certified 
by  such  of  the  commissioners  as  are  present  at  the  taking  of 
the  same : 

3.  If  any  exhibits  are  produced  and  proved  before  them, 
they  shall  be  annexed  to  the  depositions  to  which  they  relate, 
and  shall"  in  like  manner  be  subscribed  by  the  witness  proving 
the  same,  and  shall  bo  certified  by  the  commissioners : 

4.  The  commissioners  shall  subscribe  their  names  to  each 
sheet  of  the  depositions  taken  by  them ;  they  shall  annex  all 
the  depositions  and  exhibits  to  the  commission,  upon  which 
their  return  shall  be  endorsed ;  and  they  shall  close  them  up 
under  their  seals,  and  shall  address  the  same  when  so  closed, 
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to  the  clerk  of  the  court  from  which  the  commission  issued,     ART' a 
or  to  the  clerk  of  the  county  in  which  the  venue  shall  be  laid,     t395i 
as  shall  have  been  directed  on  the  commission,  at  his  place  of 
residence : 

5.  If  there  is  a  direction  on  the  commission  to  return  the  J^g},*},, 
same  by  mail,  they  shall  immediately  deposit  the  packet  so  p3&*a«». 
directed  in  the  nearest  post-office : 

6.  If  there  be  a  direction  on  the  commission  to  return  the  JSJgJ*^ 
same  by  an  agent  of  the  party  who  sued  out  the  same,  the  agen?.re 
packet  so  directed  shall  be  delivered  to  such  agent. 

A  copy  of  this  section  shall  be  annexed  to  every  commission 
authorised  by  this  Article. 

Laws  of  1826,  357 ;  UN.  Y.,  301 ;  25  B.,  216 ;  1  B.,  273 ;  3  II.,  497  ;  1 
H.t  251;  23  W.,  40;  6  W.t  475;  4  J.  R.,  131;  2  J.  K.,  417;  4  Ab., 
418;  I  Ab.,  S9;  3  Cai.,  105. 

§  17.  If  such  packet  be  delivered  to  an  agent,  he  shall  deliver  Return  by 
the  same  to  the  clerk  to  whom  it  shall  be  directed,  or  to  one  8gent" 
of  the  judges  of  the  court  in  which  the  action  is  pending, 
who  shall  receive  and  open  the  same,  upon  such  agent  making 
affidavit  that  he  received  the  same  from  the  hands  of  one  of 
the  commissioners,  and  that  it  has  riot  been  opened  or  altered 
since  he  so  received  it. 

1  R.  L.,  519,  §  11. 

§18,  If  such  agent  be  dead,  or  from  sickness  or  other  if  agent  be 
casualty,  unable  to  deliver  such  packet  personally,  as  in  the  d^L. 
last  section  directed,  the  same  may  be  received  by  the  clerk 
or  judge  from  the  hands  of  any  other  person,  upon  such 
person  making  affidavit  that  lie  received  the  same  from  such 
agent,  that  such  agent  is  dead  or  otherwise  unable  to  deliver 
the  same,  that  it  has  not  been  opened  or  altered  since  such 
person  received  it,  and  that  he  believes  the  same  has  not  been 
opened  or  altered  since  it  came  from  the  hands  of  the  com- 
missioners. 

§  19.  The  clerk  or  judge  receiving  and  opening  such  com-  Finn*  com- 
mission  and  return,  shall  immediately  file  the  same  in  the  retu8n?.naad 
office  of  the  clerk  of  the  court  from  which  it  issued,  or  if 
the  action  be  pending  in  the  supreme  court,  in  the  office  of  the 
clerk  of  the  county  in  which  the  venue  in  the  action  is  laid. 

§  20.  If  the  packet  containing  such  commission  and  return  Return  by 
be  transmitted  by  mail,  the  clerk  to  whom  the  same  shall  be  mail* 
addressed,  shall  receive  the  same  from  the  post-office,  and 
open  and  file  it  in  his  office. 

§  21.  The  parties,  or  their  attornies,  may  in  writing  agree  JgjjgfJJg 
on  the  manner  in  which  a  commission  for  the  examination  of  ofrretum.  ° 
witnesses  may  be  returned ;  and  on  filing  such  agreement 
with  the  clerk  of  the  court,  the  attorney  for  the  party  suing 
out  the  same,  may  endorse  thereQn  a  direction  according  to 
such  agreement;  and  such  commission  shall  bo  returned 
accordingly. 

Laws  of  1826,  357 ;  1822,  225. 
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Retarn,Ac.      S  22.  The  commission,  returns,  depositions  and  exhibits 
b?kS>t°    *^®roto  annexed,  shall  remain  on  file  in  the  office  of  the  clerk 
to  whom  the  same  were  addressed,  unless  the  court  by  a  spe- 
cial order  shall  direct  them  to  be  filed  in  the  office  of  some 
parties  may  other  clerk.    They  shall  at  all  times  be  open  to  the  inspection 
°  pet!    of  the  parties,  who  shall  be  entitled  to  copies  of  such  parts 
thereof  as  they  may  require,  on  payment  of  the  fees  allowed 
by  law. 
uoK'ac       $  23#   Tlje  examinations  and  depositions  taken  under  a 
evidence."'  commission  issued,  executed  and  returned,  as  herein  directed, 
or  an  exemplification  thereof  when  the  originals  are  filed  in 
any  other  county  than  that  in  which  the  cause  shall  be  tried, 
may  be  offered  and  used  in  evidence  on  the  trial  of  the  cause, 
?obwitae?£  ky  either  party ;  and  every  objection  to  the  competency  or 
es^c**5"8"  credibility  of  a  witness  so  examined,  or  to  the  competency  or 
relevancy  of  any  question  put  to  him,  or  of  any  answer  given 
by  him,  may  be  made  in  the  same  manner,  and  with  the  like 
effect,  as  if  such  witness  were  personally  examined  at  such 
trial. 

1  R.  L.,  519,  §  11;  11  N.  Y.,  203  ;  22  B.,  9;  12  B.,  523;  11  B.,  10T  ;   t 
B.,  273. 
Sonsto8"         §  24*  ^  an  interlocutory  judgment  shall  have  been  obtained  in  any 
issue  after  action,  a  commission  may  be  awarded  on  the  application  of  the  plain  t- 
torj^odg'    ift)  m  tne  l*ke  cases,  and  in  the  same  manner,  as  if  an  issue  of  fact  had 
menu         been  joined ;  and  the  depositions  taken  thereon  may  be  used  in  evi- 
dence on  any  proceeding  to  assess  the  plaintiff's  damages,  with  the 
like  effect  as  herein  provided  in  case  of  trial. 
Laws  of  1862,  ch.  375.    Post,  vol  4,  p.  646. 

ARTICLE  THIRD. 

OF  AFFIDAVITS  TAKEN,   AND  OTHER  JUDICIAL  PROCEEDINGS  HAD  IN  OTHER  STATES  AH1> 

FOREIGN  COUNTRIES. 

Sec.  25.  Affidavits  in  other  states,  how  authenticated. 
26.  Records  of  courts  in  foreign  countries. 
2*7.  When  copies  may  be  read  in  evidence. 
28.  Construction  of  preceding  sections  of  this  Article. 
Authentica-     §  25.  In  cases  where  by  law  the  affidavit  of  any  person  residing  in 
affidavits     another  state  of  the  United  States,  or  in  any  foreign  country,  is  re- 
in other      quired,  or  may  be  received  in  judicial  proceeding  in  this  state,  to 
states,  &c.  entitle  the  same  to  be  read,  it  must  be  authenticated  as  follows : 

l.  It  must  be  certified  by  some  judge  of  a  court  having  a  seal,  to 
have  been  subscribed  and  taken  before  him,  specifying  the  time  and 
place  where  taken : 

a.  The  genuineness  of  the  signature  of  such  judge,  the  existence  of 
the  court,  and  the  fact  that  such  judge  is  a  member  thereof,  must  be 
certified  by  the  clerk  of  the  court,  under  the  seal  thereof.  !£,  how- 
ever, such  affidavit  be  made  before  the  United  States  consul,  resident 
at  and  appointed  for  the  city  of  Paris,  in  the  empire  of  France,  and 
certified  by  him,  by  a  certificate  having  his  official  seal  annexed,  it 
may  be  read  in  judicial  proceedings  in  this  state,  and  have  the  same 
force  and  effect  as  if  authenticated  in  the  manner  and  with  the  form- 
alities above  stated  in  this  and  the  last  preceding  subdivision. 
As  amended  bv  Laws  of  1865,  ch.  421.  Post,  vol  6,  p.  484. 
1  B.,  23  ;  3  II.,"  463 ;  12  W.,  225. 
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§  26.  The  records  and  judicial  proceedings  of  any  court  in  r^.^ 
a  foreign  country,  shall  be  admitted  in  evidence  in  the  courts  &J*n5s. 
of  this  state,  upon  being  authenticated  as  follows : 

1.  By  the  attestation  of  the  clerk  of  such  court,  with  the 
seal  of  such  court  annexed,  or  of  the  officer  in  whose  custody 
such  records  are  legally  kept,  with  the  seal  of  his  office 
annexed: 

*.  By  a  certificate  of  the  chief  justice  or  presiding  magis- 
trate of  such  court,  that  the  person  attesting  such  record  is 
the  cleric  of  the  court,  or  that  he  is  the  officer  in  whose  custody     (30*3 
such  record  is  required  by  law  to  be  kept ;  and  in  either  case, 
that  the  signature  of  such  person  is  genuine :  and, 

s.  By  the  certificate  of  the  secretary  of  state,  or  other  officer 
of  the  government  under  whose  .authority  such  court  is  held, 
having  the  custody  of  the  great  or  principal  seal  of  such 
government,  purporting  that  such  court  is  duly  constituted, 
specifying  generally  the  nature  of  its  jurisdiction,  and  verify- 
ing tie  signature  of  the  clerk  or  other  officer  having  the 
custody  of  such  record,  and  also  verifying  the  signature  of 
the  chief  justice  or  presiding  magistrate-     26  n.  y.,  us. 

§  27.  Copies  of  such  records  and  proceedings,  in  the  courts  22£jt 
of  a  foreign  country,  may  also  be  admitted  in  evidence,  upon 
due  proof, 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of 
such  original : 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the 
court,  or  other  officer  legally  having  charge  of  the  same :  and, 

3.  That  such  copy  is  duly  attested  by  a  seal,  which  shall  be 
proved  to  be  the  seal  of  the  court  in  which  such  record  or  pro- 
ceeding shall  be. 

§  28.  The  preceding  sections  shall  not  prevent  the  proof  of  g^g!1* 
any  record  or  judicial  proceeding  of  the  courts,  of  any  foreign  eedmgJS* 
country,  according  to  the  rules  of  the  common  law,  in  any 
other  manner  than  that  herein  directed,  nor  shall  they  be  con- 
strued as  declaring  the  effect  of  any  record  or  judicial  proceed- 
ing, authenticated  as  therein  prescribed. 

[It  mar  be  usenil  to  state,  that  by  the  act  of  Congress  of  the  26th  of  May,  1790,  (Laws  U.  S.,  Mode  of 
Bioren  <fe  Doane's  edition,  yol  2,  p.  102,)  the  records  and  judicial  proceedings  of  the  courts  of  anthentlca- 
any  state  in  the  United  States,  are  proved  or  entitled  to  be  admitted  in  the  courts  of  any  other  tins  re- 
state, upon  being  authenticated  by  the  attestation  of  the  clerk  and  the  seal  of  the  court  annexed  cords,  At 
If  there  oe  a  seal,  together  with  a  certificate  of  the  Judge,  chief  justice  or  presiding  magistrate,  of  one  state, 
mm  the  case  may  be.  that  the  said  attestation  is  in  duo  form.    Such  records  aud  Judicial  proceed-  to  be  need 
ings,  authenticated  as  aforesaid,  have  the  same  faith  and  credit  given  to  them  fn  every  court  of  in  another 
the  state  where  they  may  be  offered,  as  they  have  by  law  or  usage  In  the  courts  of  the  state  from  stato. 
which  such  records  are  taken.] 

See  Laws  of  1857,  ch.  788;  1850,  ch.  270;  1848,  ch.  312;  1846,  ch. 

240;  1845,  ch.  803  ;  1836,  ch.  439.  Post,  vol.  4,  pp.  441,  643, 

641,  639. 

ARTICLE  FOURTH. 

OF  DEPOSITIONS  TAKEN  IN  THIS  STATS,  TO  BE  USED  IN  COURTS  OF  OTHEB 
STATES  AND  COUNTRIES. 

Sec.  29.  Parties  to  suits  in  other  states,  may  obtain  testimony  here. 
30.  Summons  to  witness  to  be  examined,  when  to  issue,  Ac 


Digitized  by  VjOOQ IC 


414 


TITLE  S. 


Testimony 
how  to  be 
obtained, 
Ac. 

Summons 
to  witness. 


[398] 
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tents. 
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EVIDENCE,  [part  hi. 

Sec.  31.  Contents  of  summons ;  place  of  attendance. 

32.  Proof  required  for  summons,  when  no  commissioner. 

§  29.  Any  party  to  a  suit  depending  in  any  court  of  any 
other  state  of  the  United  States,  may  obtain  the  testimony  of 
any  witness  residing  in  this  state,  to  be  used  in  such  suit. 

§30.  If  a  commission  to  take  such  testimony  shall  have 
issued  from  the  court  in  which  such  suit  is  pending,  on  pro- 
ducing the  same  to  a  justice  of  the  supreme  court,  circuit 
judge,  supreme  court  commissioner,  or  any  judge  of  the 
county  courts  of  any  county,  and  on  due  proof  being  made 
to  such  officer  that  the  testimony  of  any  witness  residing  in 
this  state,  is  material  to  the  party  desiring  the  same,  such 
officer  shall  issue  a  summons  to  such  witness,  requiring  him 
to  appear  before  the  commissioners  named  in  such  commis- 
sion, to  testify  in  such  suit. 

1  R.  L.,  49. 

§  31.  Such  summons  shall  specify  the  time  and  place  at 
which  such  witness  is  required  to  attend ;  the  place  shall  be 
within  the  county  in  which  such  witness  resides,  cr  within 
forty  miles  of  his  residence,  if  out  of  his  coumty. 

g  32.  If  a  suit  be  pending  in  any  court  of  any  other  state 
of  the  United  States,  and  it  shall  satisfactorily  appear  by  affi 
davit  to  any  officer  named  in  the  preceding  thirtieth  sectior 

i.  That  any  person  residing  in  this  state  is  a  material  wi1 
ness  for  either  party  to  such  suit : 

2.  That  no  commission  to  take  the  testimony  of  such  wit 
ness  has  been  issued  :  and, 

3.  That  according  to  the  course  and  practice  of  the  court  in 
which  such  suit  is  pending,  the  deposition  of  a  witness  taken 
without  the  presence  or  consent  of  both  parties,  will  be 
received  on  the  trial  or  hearing  of  such  suit : 

Such  officer  shall  issue  his  summons,  requiring  such  witness 
to  appear  before  him  at  a  place  within  the  county  in  which 
such  witness  resides,  at  some  reasonable-  time,  to  testify  in 
such  suit. 

5  How.  P.  R.,  399. 
See  Laws  of  1831,  cli.  191.     Post,  vol.  4,  p.  G37. 

ARTICLE  FIFTH. 

OP  PROCEEDINGS  TO  PERPETUATE  TESTIMONY. 

Sec.  33.  Cases  in  which  testimony  may  bo  taken. 

34.  Proof  necessary  to  obtain  order  to  examine  witness. 
•  35.  Summons  to  witness. 

36.  When  officer  to  proceed  to  take  testimony. 

37.  TTow  to  bo  taken;  when  and  where  to  be  filed  with  other  papers. 

38.  Original  affidavits,  Ac.,  how  far  evidence. 

39.  Cases  in  which  depositions  may  be  evidence. 

40.  Effect  thereof;  objections  to  witness,  questions,  Ac. 

41.  Another  officer  may  take  examination  of  witness. 

§  33.  Any  person  who  is  a  party  te  a  suit  pending  in  any 
court  of  this  state,  or  who  expects  te  be  a  party  in  any  suit 
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about  to  be  commenced,  may  cause  the  testimony  of  any  wit- 
ness material  to  him  in  the  prosecution  or  defence  of  such 
suit,  to  be  taken  conditionally,  and  to  be  perpetuated. 

1  R.  L,  465,  §  1 ;  5  H.,  496 ;  1  Pai.,  C01. 

§  34.  Upon  producing  to  any  justice  of  the  supreme  court,  SgftSJj6 
or  to  any  officer  authorised  to  perform  the  duties  of  such  &c. 
justice  at  chambers,  or  to  the  first  judge  of  the  county  courts 
of  any  county,  or  to  a  master  in  chancery,  due  proof  by  affi- 
davit, 

i.  That  the  applicant  is  a  party  to  a  suit  actually  pending 
in  some  court  of  record  in  this  state,  or  that  such  applicant 
has  good  reason  to  expect  to  be  made  a  party  to  a  suit  in  such 
court  of  record :  and, 

2.  That  the  testimony  of  any  witness  within  this  state,  is     [3991 
material  and  necessary  to  the  prosecution  or  defence  of  such 
suit:  and, 

3,  If  such  suit  be  not  actually  ^commenced,  that  the  party 
expected  to  be  adverse  to  the  applicant,  resides  within  this 
state  and  is  of  full  age : 

Such  officer  shall  appoint  a  place  within  the  county  where 
such  witness  resides,  and  a  time  not  less  than  fourteen  days 
from  the  date  of  such  order,  for  the  examination  of  such 
witness. 

1  R.  L.,  455,  §  1 ;  2W,  308. 

§  35.  Upon  the  application  of  the  party  desiring  such  g™g~ 
examination,  such  officer  shall  issue  a  summons  to  the  wit- 
ness designated  in  the  original  affidavit,  requiring  him  to 
appear  and  testify  at  the  time  and  place  appointed. 

§  36.  After  satisfactory  evidence  shall  be  given  to  such  ^jjgj'gyg 
officer,  that  the  order  directing  such  examination  has  been  taken. 
duly  served  on  the  party  to  such  suit,  if  one  be  pending;  or 
on  the  persons  named  in  the  original  affidavit  as  expected 
parties,  if  no  suit  be  pending ;  at  least  ten  days  before  the 
time  therein  appointed  for  such  examination,  he  shall  proceed 
on  the  day  so  appointed,  and  on  such  other  days  to  wThich  the 
matter  shall  be  from  time  to  time  adjourned,  as  may  be 
necessary,  to  take  the  deposition  of  such  witness,  conditionally. 

§  37.  The  officer  taking  such  deposition,  shall  insert  therein  ^^i** 
every  answer  or  declaration  of  the  witness  examined,  which 
either  party  shall  require  to  be  included  therein.  The  deposi- 
tion, when  completed,  shall  be  carefully  read  to,  and  subscribed 
by,  the  witness ;  shall  be  certified  by  the  officer  taking  the 
same;  and  within  ten  days  thereafter,  shall  be  .filed  in  the  Jobemed, 
office  of  the  clerk  of  the  county  in  which  the  same  was  taken, 
together  with  the  original  order  for  the  examination  of  the 
witness,  and  the  affidavits  on  which  (he  same  was  founded, 
and  those  proving  the  service  of  such  order. 

1  R.  L.,  455,  §  3. 

§  38,  The  original  affidavits  filed  with  such  deposition,  or  a  gjjjg^i 
certified  copy  thereof,  shall  be  presumptive  evidence  of  the  evidence. 
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fects  therein  contained, -to  show  a  compliance  with  the  pro- 
visions of  this  Article. 

§  39.  In  case  a  trial  shall  be  had  between  the  persons 
named  in  the  original  affidavit  as  parties,  or  named  therein  as 
expected  parties,  or  between  any  parties  claiming  under  such 
persons  or  either  of  them,  upon  due  proof  of  the  death  or 
insanity  of  the  witness  examined  pursuant  to  the  foregoing 
provisions,  or  of  the  inability  of  such  witness  to  attend  such 
trial  by  reason  of  old  age,  sickness,  or  settled  infirmity,  the 
deposition  of  such  witness,  or  a  certified  copy  thereof,  may  be 
given  in  evidence  by  either  party. 

16  W.,  603;  3  W.,  180. 

§  40.  The  depositions  so  taken  and  read  in  evidence,  shall 
have  the  same  effect,  and  no  other,  as  the  oral  testimony  of 
the  witness  would  have,  if  given  on  such  trial ;  and  every 
objection  to  the  competency  or  credibility  of  such  witness,  or 
to  the  relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  in  the  same  manner  as  if  such 
witness  were  personally  examined  on  such  trial. 

1  R.  L.,  455,  §  3. 

§  41.  Any  officer  authorised  to  take  the  examination  of  a 
witness  according  to  the  provisions  of  this  Article,  to  whom 
application  may  be  made  for  that  purpose,  may  order  such 
examination  to  be  had  before  any  other  officer  to  whom 
such  application  might  have  been  originally  made,  residing  in 
the  same  county  with  the  witness  to  bo  examined ;  and  such 
officer  shall  proceed  in  the  premises  in  the  same  manner,  and 
with  the  like  power,  as  if  the  order  for  examination  had  been 
made  by  him. 

Laws  of  1815,  151. 
See  Laws  of  1858,  ch.  244.     Post,  vol.  4,  p.  645. 

ARTICLE  SIXTH. 

OP  WITNESSES,  THEIR  PRIVILEGES,  AND  COMPELLING  THEIR  ATTENDANCE. 

Sec.  42.  Subpoenas  issued  by  courts,  how  to  bo  served. 

43.  Penalties  on  witnesses  disobeying  subpoena. 

44.  Mode  of  serving  summons  on  witnesses. 

45.  Penalty  on  witness  for  disobeying  summons. 

46.  When  warrant  to  apprehend  witness,  to  issue. 
4ft.  Witness  refusing  to  swear,  Ac.  to  be  committed. 
48.  Coutents  of  commitment. 

*  49.  To  whom  to  be  directed,  and  how  to  be  executed. 

50.  Preceding  sections  not  to  apply  to  certain  cases. 

51.  Witnesses  subpoenaed,  exempt  from  arrest. 

52  &  53.  Officers,  &c.  who  may  discharge  witness  arrested. 

54.  Arrests  void ;  penalties  for  making. 

55.  Affidavit  to  be  made,  if  required;  its  contents  and  effect. 

§  42.  The  service  of  a  subpoena  issued  out  of  any  court,  to 
compel  the  attendance  of  any  witness,  shall  be  made  as 
follows : 

l.  The  original  writ  under  the  seal  of  the  court  issuing  the 
same,  shall  be  exhibited  to  the  witness  : 
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2.  A  copy  of  such  writ,  or  a  ticket  containing  its  substance,    AKT-  * 
shall  be  delivered  to  the  witness : 

3.  The  fees  allowed  by  law  to  such  witness  for  travelling  to 
and  returning  from  the  place  where  he  is  required  to  attend, 
and  the  fees  allowed  for  one  day's  attendance,  shall  be  paid  or 
tendered  to  such  witness. 

1  R.  L,  524,  §  20 ;  12  W.,  149 ;  6  How.  P.  R,  407 ;  7  Ab.,  75 ;  see  Laws 
of  1847,  ch.  280,  §  57;  27  How.  P.  R,  96.  Post,  vol.  4,  p.  556. 

$  43.  Every  person  who  shall  be  duly  subpoenaed  to  attend  £?$£££. 
as  a  witness,  any  court  within  this  state ;  or  to  attend  any  dte*<*. 
officer  of  any  court  of  record  empowered  to  receive  evidence, 
or  any  commissioner  appointed  by  such  court  to  take  testi- 
mony; or  any  referees  appointed  by  such  court  to  hear  any 
cause  or  matter,  shall  be  bound  to  attend,  according  to  the 
command  of  such  subpoena ;  and  for  every  failure  so  to  attend, 
without  a  reasonable  excuse,  shall  be  deemed  guilty  of  a  con- 
tempt of  the  court  out  of  which  such  subpoena  issued,  shall 
be  responsible  in  the  proper  action  to  the  aggrieved  party  for 
the  loss  and  hindrance  sustained  by  such  failure,  and  for  all 
other  damages  sustained  thereby;  and  shall  forfeit  to  the     t4Mi 
aggrieved  party  the  sum  of  fifty  dollars,  in  addition  to  such 
damages,  to  be  recovered  in  a  separate  action,  or  in  the  same 
action  commenced  for  the  recovery  of  such  damages. 

1  R.  L.,  524,  §  20;  12  B.,  680;  4  D.,  77;  3  D.,  30;  15  W.,  184;  12  W., 
147;  11  W.f  636. 

$  44.  In  all  cases  where  by  the  provisions  of  law  any  judge  Mod*  or 
or  other  officer,  is  authorised  to  summon  any  person  to  appear  Summons 
as  a  witness,  either  before  such  judge  or  officer,  to  give  testi-  2 ;wltnefl* 
mony  or  to  have  his  deposition  taken,  or  before  any  persons 
named  in  any  commission  issued  by  a  court  of  any  other 
state  or  country,  to  take  testimony  such  summons  shall  be 
served  by, 

1.  Showing  to  the  witness  the  original  summons,  under  the 
hand  of  the  judge  or  officer  issuing  the  same: 

2.  Delivering  to  such  witness  a  copy  of  the  summons,  or  a 
ticket  containing  its  substance:  and, 

3.  Paying  or  tendering  to  such  witness  the  fees  allowed  by 
law  for  travelling  to  and  returning  from  the  place  where 
he  is  required  to  attend,  and  the  fee  allowed  for  one  day's 
attendance. 

5  S.  S.  C,  679;  31  How.  P.  B.,  193. 

§  45.  Every  person  who  shall  be  duly  summoned  to  attend  gggjjjjtaj 
before  any  judge  or  officer,  or  before  any  commissioner,  as 
above  provided,  shall  be  bound  to  attend  according  to  such 
summons;  and  for  every  failure  so  to  attend,  without  a  rea- 
sonable excuse,  shall  be  responsible  to  the  aggrieved  party  for 
the  loss  and  hindrance  sustained  by  such  failure,  and  for  all 
other  damages  sustained  thereby,  and  shall  forfeit  to  such 
aggrieved  party  fifty  dollars  in  addition  to  such  damages. 

S  46.  In  case  of  the  failure  of  any  witness  so  to  attend  aa  3K2E1" 
above  provided,  the  judge  or  officer  issuing  the  summons, 
DL— 63 
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titlk  3.  lljK)n  jue  proof  0f  the  service  thereof,  and  of  the  failure  of 
such  witness,  shall  issue  his  warrant  to  the  sheriff  of  the 
county  to  apprehend  such  witness  and  bring  him  before  such 
judge  or  officer  to  be  examined,  or  to  bring  him  before  any 
persons  named  in  a  commission  issued  by  a  court  of  any  other 
state  or  country  to  take  testimony,  for  the  like  purpose. 

IB.  L.,  457;  2  Abn  83. 

gjiMMfcobe  §  47.  if  any  witness  attending  before  any  judge,  officer  or 
td.p  "  commissioners,  pursuant  to  a  summons,  or  brought  before 
them,  or  either  of  them,  shall,  without  reasonable  cause, 
refuse  to  be  examined,  or  to  answer  any  legal  and  pertinent 
question,  or  to  subscribe  his  deposition  after  the  same  has 
been  reduced  to  writing,  the  officer  issuing  such  summons 
shall,  by  warrant,  commit  such  witness  to  the  common  jail  of 
the  county  in  which  he  resides,  there  to  remain  until  lie 
submits  to  be  examined,  or  to  answer,  or  to  subscribe  his 
deposition,  as  the  case  may  be,  or  until  he  be  discharged 
according  to  law. 

1  Pal,  601. 

contents  of     §  48.  Every  warrant  of  commitment  issued  by  any  judge  or 

WMTtnL     officer,  pursuant  to  the  provisions  of  this  Article,  shall  specify 

therein  particularly  the  cause  of  such  commitment;  and  if 

such  commitment  be  for  refusing  to  answer  any  question, 

such  question  shall  be  stated  in  the  warrant. 

[4oa]        §  49.  Every  warrant  to  apprehend  or  commit  any  witness, 

Jowhom    authorised  by  this  Article,  shall  be  directed  to  the  sheriff  of  the 

county  where  such  witness  may  be,  and  shall  be  executed  by 

him  in  the  same  manner  as  process  issued  by  courts  of  record. 

§  50.  The  preceding  sections  of  this  Article  shall  not  apply 


directed. 


flca- 

pnoeding    to  subpoenas  issued  by  justices  of  the  peace,  nor  to  witnesses 
Becti0D8-     summoned  to  attend  courts  held  by  justices  of  the  peace,  nor 
to  any  other  case  where  special  provision  is  made  by  law  for 
compelling  the  attendance  of  witnesses, 
witnesses       §  51.  Every  person  duly  and  in  good  faith  subpoenaed  as  a 
SSTS^est.  witness  to  attend  any  court,  officer,  commissioner  or  referee, 
or  summoned  to  attend  any  judge,  officer  or  commissioner,  in 
any  case  where  the  attendance  of  such  witness  may  by  law- 
be  enforced  by  attachment,  or  by  commitment,  shall  be 
exonerated  from  arrest  in  any  civil  suit,  while  going  to  the 
place  where  he  shall  be  required  by  such  subpoena  to  attend, 
while  remaining  at  such  place,  and  while  returning  therefrom. 

15  B.,  27;  4H.,  60. 

Tobedis-  §  52.  The  court  or  officer  before  whom  any  person  shall 
flromanest.  have  been,  in  good  faith,  subpoenaed  to  attend  as  a  witness, 
shall  discharge  such  witness  from  any  arrest  made  in  viola- 
tion of  the  last  section ;  and  if  such  court  shall  have  adjourned 
before  such  arrest  was  made,  or  before  application  for  such 
discharge  be  made,  any  judge  of  such  court  shall  have  the 
same  power  to  discharge  such  witness. 

15  B.,  27. 
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g  53.  Every  officer  authorised  to  perform  the  duties  of  ToA^Tii 
supreme  court  commissioner,  and  the  first  judges  of  county  g^KSieafc 
courts,  shall  have  the  like  authority  to  discharge  any  witness       aiTC* 
arrested  contrary  to  the  foregoing  provisions. 

§  54.  Every  arrest  of  a  witness  made  contrary  to  the  fore-  Aj|ftB 
going  provisions,  shall  be  absolutely  void,  and  shall  be 
deemed  a  contempt  of  the  court  issuing  the  subpoena;  and  *£££*« 
every  person  making  such  arrest,  shall  be  responsible  to  the  tog.*"01 
witness  arrested  for  three  times  the  amount  of  the  damages 
which  shall  be  found  by  the  jury,  and  shall  also  be  liable  to 
an  action  at  the  suit  of  the  party  who  subpoenaed  such  wit- 
ness, for  the  loss,  hindrance  and  damages  sustained  by  him, 
in  consequence  of  such  arrest. 

§  55.  But  no  sheriff  or  other  officer  or  person  shall  be  so  Not  u>jb« 
liable,  unless  the  person  claiming  an  exemption  from  arrest,  l^eiSdi- 
shall,  if  required  by  such  sheriff  or  officer,  make  an  affidavit,  J^1*10**0' 
stating: 

i.  That  he  has  been  legally  subpoenaed  as  a  witness  to 
attend  before  some  court  or  officer,  specifying  such  court  or 
officer,  the  place  of  attendance,  and  the  cause  in  which  he 
shall  have  been  subpoenaed;  and, 

2.  That  he  has  not  been  subpoenaed  by  his  own  procure- 
ment, with  the  intent  of  avoiding  the  service  of  any  process: 

Which  affidavit  may  be  taken  by  such  officer,  and  when  so     l«» 
taken,  shall  exonerate  such  officer  from  all  liability  for  not 
making  such  arrest. 

See  Laws  of  1847,  ci.  280,  §  57.    Post,  vol.  4,  p.  556. 
ARTICLE  SEVENTH. 

OP  DOCUMENTARY  EVIDENCE,   AND  THE  PRESERVATION  THEREOF. 

Sbc.  56.  Affidavits  of  publishing  notices,  how  made  and  filed. 

57.  Also  of  notices  of  sale  of  real  estate. 

58.  Effect  of  such  affidavits,  Ac.  as  evidence. 

59.  Copies  of  proceedings,  records,  Ac.  how  to  be  certifiod;  seal  of  county  clerks. 

60.  Last  section  not  to  apply  to  copies  of  certain  papers. 

61.  Seals  of  courts,  Ac.  may  be  impressed  on  paper. 

62.  Private  seals  to  be  on  wafer,  or  wax,  Ac. 

63.  Clerks,  Ac.  to  receive  papers  offered  for  safe  keeping. 

64.  Papers,  how  to  be  endorsed,  filed  and  kept. 

65.  Not  to  be  delivered  out,  except  in  certain  cases. 

66.  But  open  to  public  examination. 

67.  Certain  officers  to  receive  wills,  for  safe  keeping. 

68.  Will  how  to  be  enclosed  and  endorsed;  not  to  be  opened,  Ac 

69.  To  whom  will  to  be  delivered. 

70.  Surrogate  to  open  will  on  death  of  testator,  Ac. 

§  56.  When  notice  of  any  application  to  any  court  or  Affidavits 
judicial  officer  for  any  proceeding  authorised  by  law,  is  required  S2ucSTg 
to  be  published  in  one  or  more  newspapers,  an  affidavit  of  the 
printer  of  such  newspaper,  or  of  his  foreman  or  principal 
clerk,  annexed  to  a  printed  copy  of  such  notice  taken  from 
the  paper,  in  which  it  was  published,  and  specifying  the  times 
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TITLB  *  when,  and  the  paper  in  which  such  notice  was  publisher  may 
be  filed  with  the  proper  officer  of  the  court,  or  with  the 
judicial  officer  before  whom  such  proceeding  shall  be  pending, 
at  any  time  within  six  months  after  the  last  day  of  the  publi- 
cation of  such  notice. 

6  B.,  67. 

rb.  of  Mica  J  57.  When  any  notice  of  a  sale  of  real  property,  is  required 
luS.  by  law  to  be  published  in  any  newspaper,  an  affidavit  of  the 
printer  of  such  paper,  or  of  his  foreman  or  principal  clerk, 
annexed  to  a  printed  copy  of  such  notice  taken  from  the  paper 
in  which  it  was  published,  and  specifying  the  times  when,  and 
the  paper  in  which  such  notice  was  published,  may  be  filed  at 
any  time  within  six  months  after  the  last  day  of  such  publi- 
cation, with  the  county  clerk  of  the  county  in  which  ttto 
premises  sold  are  situated;  or  if  such  sale  were  made  in 
pursuance  of  the  order  of  any  surrogate  or  court  of  equity, 
such  affidavit  may  be  filed  with  such  surrogate,  or  with  the 
clerk  of  such  court,  as  the  case  may  be. 
Tobeeri.  §  58.  The  original  affidavits  so  filed  pursuant  to  the  two 
d6ncc'  ^  last  sections,  and  copies  thereof  duly  certified  by  the  officer 
in  whose  custody  the  same  shall  be,  shall  be  presumptive 
evidence  in  all  cases,  and  before  every  court,  of  the  facts 
contained  in  such  affidavit. 

Laws  of  1835,  ch.  159.    Poet,  voL  4,  p.  638. 

copi^M of        g  59.  Whenever  a  certified  copy  of  any  affidavit,  record, 
fogs,  *c.     document,  or  other  paper,  is  declared  by  law  to  be  evidence, 
hawcerti-    ^^  ^py  gj^j  ^  ^j^fl^  by  the  clerk  or  officer  in  whose 
.    [*>4]     custody  the  same  is  required  by  law  to  be,  to  have  been  com- 
pared by  him  with  the  original,  and  to  be  a  correct  transcript 
g^J*       therefrom,  and  of  the  whole  of  such  original ;  and  if  such 
officer  have  any  official  seal  by  law,  such  certificate  shall  be 
attested  by  such  seal ;  and  if  such  certificate  be  given  by  the 
clerk  of  any  county,  in  his  official  character  as  such  clerk,  it 
shall  be  attested  by  the  seal  of  the  court  of  common  pleas  of 
the  county  of  which  he  is  clerk. 

4  D.f  147. 

^  S  60-  But  the  last  section  shall  not  be  construed  to  require 
i££.H  the  affixing  of  the  seal  of  any  court  to  any  certified  copy  of 
any  rule  or  order  made  by  such  court,  or  of  any  paper  filed 
therein,  when  such  copy  is  used  in  the  same  court,  or  before 
any  officer  thereof;  nor  to  require  the  seal  of  the  supreme 
court  to  be  affixed  to  a  certified  copy  of  any  rule  or  order  of 
that  court,  when  used  in  any  circuit  court. 

Laws  of  1833,  ch.  ML    Port,  yoL  4,  p.  618. 

SSu°  Ac       S  61-  In  a11  cases  where  a  seal  of  any  court,  or  of  any  public 
may  bi^  '  officer,  shall  be  authorised  or  required  by  law,  the  same  may 
be  affixed  by  making  an  impression  directly  on  the  paper, 
which  shall  be  as  valid  as  if  made  on  a  wafer  or  on  wax. 

3  H.}  494;  2  H.,  228 ;  Laws  of  1848,  ch.  197.    Poet,  Vol  4,  p.  643. 
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ART.  7. 

S  62.  But  the  last  section  shall  not  extend  to  private  seals,  p^te 
which  shall  be  made  as  heretofore,  on  wafer,  wax,  or  some  ^tj^ 
similar  substance.  .  fe. 

1  D.,  311 ;  Laws  of  1857,  ch.  1*73 ;  1850,  ch.  94 ;  1849,  ch.  180.    Post, 
TOL  4,  pp.  645,  644. 

§  63.  The  clerk  of  every  county  in  this  state,  and  the  register  *jgj»  te 
of  deeds  in  the  city  and  county  of  New-York,  upon  being  gj*6*^ 
paid  the  fees  allowed  therefor  by  law,  shall  receive  and  deposit  rS&wod. 
in  their  offices  respectively,  any  deeds,  conveyances,  wills,  ox 
other  papers  or  documents,  which  any  person  shall  offer  to 
them  for  that  purpose ;  and  shall  give  to  such  person  a  writter 
Teceipt  therefor. 

§  64.  Such  instruments,  papers  and  documents,  shall  be  howu>d* 
properly  endorsed,  so  as  to  indicate  their  general  nature  and  2d  kept. 
the  names  of  the  parties  thereto,  shall  be  fUed  by  the  officer 
receiving  the  same,  stating  the  time  when  received,  and  shall 
be  deposited  and  kept  by  him  and  his  successors  in  office,  with 
his  official  papers,  in  some  place  separate  and  distinct  from 
such  papers. 

§  65.  The  instruments,  papers  and  documents  so  received  £ftT*J2f 
and  deposited,  shall  not  be  withdrawn  from  such  office,  except  oSCac 
on  the  order  of  some  court  of  record,  for  the  purpose  of  being 
read  in  evidence  in  such  court,  and  then  to  be  returned  to 
such  office ;  nor  shall  they  be  delivered  without  such  order,  to 
any  person,  unless  upon  the  written  order  of  the  person  or 
persons  who  deposited  the  same,  or  their  executors  or  admin- 
istrators. 

g  66.  Such  instruments,  papers  and  documents  so  deposited,  SbS* 
shall  be  open  to  the  examination  of  any  person  desiring  the  powicij. 
same,  upon  payment  of  the  fees  allowed  by  law. 

§  67.  The  clerk  of  every  county  in  this  state,  the  register  JE3£5& 
of  deeds  in  the  city  and  county  of  New-York,  and  the  surro-  {J}**"* 
gate  of  every  county,  upon  being  paid  the  fees  allowed    *' 
therefor  by  law,  shall  receive  and  deposit  in  their  offices     t**** 
respectively,  any  last  will  or  testament  which  any  person 
shall  deliver  to  them  for  that  purpose,  and  shall  give  a  written 
receipt  therefor  to  the  person  depositing  the  same. 

§  68.  Such  will  shall  be  enclosed  in  a  sealed  wrapper,  so  JSiUftifc 
that  the  contents  thereof  cannot  be  read,  and  shall  have  Ac- 
endorsed  thereon  the  name  of  the  testator,  his  place  of  resi 
dence,  and  the  day,  month,  and  year  when  delivered ;  and 
shall  not,  on  any  pretext  whatever,  be  opened,  read,  or  exam- 
ined, until  delivered  to  a  person  entitled  to  the  same,  as  herein 
after  directed. 

§  69.  Such  will  shall  be  delivered  only,  to wiwato 

i.  To  the  testator  in  person :  or,  ed.    ¥er" 

s.  Upon  his  written  order,  duly  proved  by  the  oath  of  a 
subscribing  witness :  or, 

3.  After  his  death,  to  the  persons  named  in  the  endorse- 
ment on  the  wrapper  of  such  will,  if  any  such  endorsement 
be  made  thereon ;  or, 
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4.  If  there  be  no  such  endorsement,  and  if  the  same  shall 
have  been  deposited  with  any  other  officer  than  a  surrogate, 
then  to  the  surrogate  of  the  county. 
win,  when     §  70.  If  such  will  shall  have  been  deposited  with  a  surro- 
opmed  by  gate,  or  shall  have  been  delivered  to  him  as  above  prescribed, 
wxrogate,  gucll  8UTO)gate,  after  the  death  of  the  testator,  shall  publicly 
open  and  examine  the  same,  and  make  known  the  contents 
thereof,  and  shall  file  the  same  in  his  office,  there  to  remain 
until  it  shall  have  been  duly  proved,  if  capable  of  proof,  and 
then  to  be  delivered  to  the  person  entitled  to  the  custody 
thereof;  or  until  required  by  the  authority  of  some  compe- 
tent court  to  produce  the  same  in  such  court. 
See  Laws  of  1862,  ch.  251 ;  1857,  ch.  173 ;  1850,  ch.  94  ;  1849,  ch.  180; 
1848,  ch.  197  ;  1837,  ch.  140;  1835,  ch.  159;  1833,  ch.  271 ;  (22  B., 
555 ;  2  H.,  574)  ;  1832,  ch.  158.     Post,  vol.  4,  pp.  646,  645,  644,  643, 
638,  618;  vol.  3,  p.  54. 

ARTICLE    EIGHTH. 

OF  THE  EXAMINATION  OF  WITNESSES,  OF  CERTAIN  EXILES  OF  EVIDENCE, 

AND  OF  EVIDENCE  IN  CERTAIN  CASES. 
Sec.  71.  When  compelled  to  answer  questions  subjecting  him  to  civil  suits. 

72.  Ministers  not  to  disclose  confessions. 

73.  Physicians,  Ac.,  not  to  disclose  certain  information. 

74.  Proof  respecting  loss  of  instruments. 

75  &  76.  When  recovery  may  be  had  on  lost  notes,  Ac. 

77.  Seals  to  instruments  not  to  be  conclusive  of  consideration. 

78.  Defence  to  actions  on  them  to  be  pleaded  or  notified. 

79.  Certain  mistakes  in  pleading  to  be  disregarded  at  trials. 

80.  Confessions  of  members  of  corporations!  how  far  evidence. 

81.  When  corporators  to  be  witnesses  against  their  corporation. 

§  71.'  Any  competent  witness  in  a  cause,  shall  not  be  ex- 
cused from  answering  a  question  relevant  to  the  matter  in 
issue,  on  the  ground  merely  that  the  answer  to  such  question 
may  establish,  or  tend  to  establish,  that  such  witness  owes  a 
debt,  or  is  otherwise  subject  to  a  civil  suit.  But  this  pro- 
vision shall  not  be  construed  to  require  a  witness  to  give  any 
answer  which  will  have  a  tendency  to  accuse  himself  of  any 
crime  or  misdemeanor,  or  to  expose  him  to  any  penalty  or 
forfeiture,  nor  in  any  respect  to  vary  or  alter  any  other  rule 
respecting  the  examination  of  witnesses. 

1  N.  T.,  86 ;  1  H.,  587 ;  6  How.  P.  R.,  257 ;  47  B.,  424. 

§  72.  No  minister  of  the  gospel,  or  priest  of  any  denomina- 
tion whatsoever,  shall  be  allowed  to  disclose  any  confessions 
made  to  him  in  his  professional  character,  in  the  course  of  dis- 
cipline enjoined  by  the  rules  or  practice  of  such  denomination. 

§  73.  No  person  duly  authorized  to  practice  physic  or  sur- 
gery, shall  be  allowed  to  disclose  any  information  which  he 
may  have  acquired  in  attending  any  patient,  in  a  professional 
character,  and  which  information  was  necessary  to  enable 
him  to  prescribe  for  such  patient  as  a  physician,  or  to  do  any 
act  for  him,  as  a  surgeon. 

3  B.  Ch.,  270;  21  W.,  79;  14  W.,  637}  4  Pai.,  460;  2  Hilt,  302;  4* 
B.,  424. 
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$  74.  Whenever  a  party  to  any  action  shall  have  been  per-  BTJ£££of 
mitted  to  prove  by  his  own  oath  the  loss  of  any  instrument,  Jj^jj11"1" 
in  order  to  admit  other  proof  of  the  contents  thereof,  the  mcn 
adverse  party  may  also  be  examined  by  the  court  on  oath,  to 
disprove  such  loss,  and  to  account  for  such  instrument. 

§  75.  In  any  suit  founded  upon  any  negotiable  promissory  ^JJJ17 
note  or  bill  of  exchange,  or  in  which  such  note  if  produced,  *ote?,  Ac 
might  be  allowed  as  a  set-off  in  the  defence  of  any  suit,  if  it 
appear  on  the  trial  that  such  note  or  bill  was  lost  while  it 
belonged  to  the  party  claiming  the  amount  due  thereon,  parol 
or  other  evidence  of  the  contents  thereof  may  be  given,  on 
such  trial,  and  notwithstanding  such  note  or  bill  was  nego- 
tiable, such  party  shall  be  entitled  to  recover  the  amount  due 
thereon,  as  if  such  note  or  bill  had  been  produced. 

16  N.  Y.,  686;  2  EL,  484;  12  W.,  174;  5  Du.,  161;  Laws  of  1855,  ch. 
86.    Poet,  yoL  4,  p.  646. 

§  76.  But  to  entitle  a  party  to  such  recovery,  he  shall  exe-  3j^tobe 
cute  a  bond  to  the  adverse  party,  in  a  penalty  at  least  double 
the  amount  of  such  note  or  bill,  with  two  sureties,  to  be 
approved  by  the  court  in  which  the  trial  shall  be  had,  condi- 
tioned to  indemnify  the  adverse  party,  his  heirs  and  personal 
representatives,  against  all  claims  by  any  other  person  on 
account  of  such  note  or  bill,  and  against  all  costs  and  expenses 
by  reason  of  such  claim. 

16  N.  Y.,  686;  3  E.  D.  S.,  648;  1  Hilt,  531;  5  Du.,  156. 

§  77.  In  every  action  upon  a  sealed  instrument,  and  where  Effect  <* 
a  set-off  is  founded  upon  any  sealed  instrument,  the  seal  JSJLmu" 
thereof  shall  only  be  presumptive  evidence  of  a  sufficient  con- 
sideration which  may  be  rebutted  in  the  same  manner,  and  to 
the  same  extent,  as  if  such  instrument  were  not  sealed. 

22  B.,  99;  10  B.,  106,  312  ;  6  B.,  25;  5  H.,  66;  25  W.,  113;  21  W.,  637; 
15  W.,  359,  619;  14  W.t  199;  13  W.,  529;  11  W.,  108;  1  S.  S.  C, 
61 ;  5  Du.,  294. 

§  78.  The  defence  allowed  by  the  last  section,  shall  not  be  Defence  to 
made  unless  the  defendant  shall  have  pleaded  the  same,  or  theiS*80" 
shall  have  given  notice  thereof,  at  the  time  of  pleading  the 
general  issue,  or  some  other  plea  denying  the  contract  on 
which  the  action  is  brought. 

§  79.  Every  variance  between  process,  pleadings,  or  any  certain 
instrument  in  writing,  recited  or  referred  to  in  any  other  pro-  £f SS?  to 
cess,  pleading  or  record,  and  every  mistake  in  the  name  of  k"*6*- 
any  officer  or  other  person,  in  stating  any  day,  month  or  year,     [«•*! 
or  in  the  description  of  any  property,  in  any  pleading  or 
record,  which,  according  to  law,  could  be  amended  by  the 
court  after  verdict  rendered  in  any  cause,  shall  be  disregarded 
upon  the  trial  of  such  cause,  unless  such  variance  or  mistake 
be  calculated  to  surprise  and  mislead  the  adverse  party,  and 
to  prevent  his  making  due  preparation  for  a  full  answer  on 
the  merits,  to  the  matter  concerning  which,  such  variance  or 
mistake  shall  have  been  made. 

2  H.,  126;  7  W.,  473;  10  Pal,  111. 
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§  80.  In  suite  by  or  against  an  aggregate  corporation,  the 

admission  of  any  member  thereof  not  named  on  the  record  as 

a  party  to  such  suit,  shall  not  be  received  as  evidence  against 

such  corporation,  unless  such  admission  was  made  concerning 

some  transaction,  in  which  such  member  was  the  authorised 

agent  of  such  corporation.        41  B.t  444. 

corporate™     g  81.  Any  member  of  a  corporation  aggregate,  not  named 

inSSS    on  the  record  as  a  party  to  a  suit  brought  by  or  against  sucfc 

cutm'        corporation,  shall  be  received  as  a  competent  witness,  to  testify 

to  any  matter  against  the  interest  of  such  corporation. 

See  Laws  of  1855,  ch.  85.    Post*  vol.  4,  p.  645;  26  N.  Yn  878. 
ARTICLE  NINTH. 

OF  THE  AD1OKISTSA.TI0N  OF  OATHS  AND  AFFIRMATIONS. 
Sbo.  82.  General  mode  of  swearing  by  kissing  the  gospels. 

83.  When  it  may  be  dispensed  with,  in  swearing. 

84.  When  affirmation  to  be  received  instead  of  oath. 

85.  Other  peculiar  modes  of  swearing  may  be  adopted. 

86.  Mode  of  swearing  persons  not  being  Christians. 

87.  What  religious  belief  to  entitle  persons  to  be  sworn. 

88.  Persons  not  to  be  required  to  declare  their  belief. 

89.  But  court  may  examine  infants,  Ac,  on  certain  points. 

90.  Perjury  to  swear  falsely  in  any  form  authorised  by  law. 

ocneni         §  82.  The  usual  mode  of  administering  oaths  now  practised, 

™??arfng.    by  the  person  who  swears,  laying  his  hand  upon  and  kissing 

the  gospels,  shall  be  observed  in  all  cases  in  which  an  oath 

may  be  administered,  according  to  law,  except  in  the  cases 

herein  after  otherwise  provided. 

1  R.  L.,  386,  §  15;  8  N.  Y.,  84;  U  B.,  281. 

whendis-       S  83-  Every  person  who  shall  desire  it,  shall  be  permitted 
SrtSE?4       to  swear  in  the  following  form :  "Yon  do  swear  in  the  pres- 
ence of  the  ever  living  God;"  and  while. so  swearing,  such 
person  may  or  may  not  hold  up  his  hand,  in  his  discretion. 
when  aiiir.      §  84.  Every  person  who  shall  declare  that  he  has  conscien- 
SfiladS.10  tious  scruples  against  taking  any  oath,  or  swearing  in  any 
form,  shall  be  permitted  to  make  his  solemn  declaration  or 
affirmation  in  the  following  form :  "  You  do  solemnly,  sincerely 
and  truly,  declare  and  affirm." 

1R.L,  386,  §  16. 

other  peco-      §  85.  Whenever  the  court  before  which  any  person  shall  be 

ofewew^8   offered  as  a  witness,  shall  be  satisfied  that  such  person  has 

ln«-  any  peculiar  mode  of  swearing  connected  with,  or  in  addition 

to,  the  laying  of  his  hand  upon  the  gospels  and  kissing  the 

same,  which  is  more  solemn  and  obligatory  in  the  opinion  of 

such  person,  the  court  may,  in  its  discretion,  adopt  such  mode 

(408)     of  swearing  such  person. 

§  86.  Every  person  believing  in  any  other  than  the  Chris- 
SwSwnot  tian  religion,   shall   be   sworn   according   to  the   peculiar 
Christians,  ceremonies  of  his  religion,  if  there  be  any  such  ceremonies, 
instead  of  any  of  the  modes  herein  before  prescribed. 

3  B.  Ch.,  690. 
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87.  Brorr  person  believing  in  the  existence  of  a  Supreme  ^jj" Jf 
g  Who  wll  punish  false  swearing,  shall  be  admitted  to  be  *«* 


Bern 


sworn,  if  otherwise  competent. 

28  Bn  26T ;  2  Cow.,  431 ;  Constitution,  art  1,  sec.  S. 

S  88.  No  person  shall  be  required  to  declare  his  belief  in  J^ftX 
the  existence  of  a  Supreme  Being,  or  that  he  will  punish  false  S*a*e,  Ac. 
swearing,  or  his  belief  or  disbelief  of  any  other  matter,  as  a 
requisite  to  his  admission  to  be  sworn  or  to  testify  in  any  case. 
But  the  belief  or  unbelief  of  every  person  offered  as  a  witness, 
may  be  proved  by  other  and  competent  testimony. 

28  B.,  268. 

§  89*  But  the  last  section  shall  not  be  construed  to  prevent  jg^Su 
any  court  before  whom  an  infant,  or  a  person  apparently  of  *2 
weak  intellect,  shall  be  produced  as  a  witness,  from  examining 
such  person,  to  ascertain  his  capacity,  and  the  extent  of  his 
religious  and  other  knowledge ;  nor  shall  it  be  construed  to 
prevent  a  court  from  inquiring  of  any  person  what  are  the 
peculiar  ceremonies  observed  by  him  in  swearing,  which  he 
deems  most  obligatory. 

$  90.  In  all  cases  in  which  an  oath  or  affidavit  is  required  |J££fg 
or  authorised  by  law,  the  same  may  be  taken  in  any  of  the  •ny%B. 
forms  in  this  Article  prescribed,  in  the  several  cases  herein  peijor7' 
before  specified;    and  every  person  swearing,  affirming  or 
declaring,  in  any  such*  form,  or  in  any  form  authorised  by 
law,  shall  be  deemed  to  have  been  lawfully  sworn,  and  to  be 
guilty  of  perjury  for  corruptly  or  falsely  swearing,  affirming 
or  declaring  in  any  such  form,  in  the  same  manner  as  if  he 
had  sworn  by  laying  his  hand  upon  the  gospels,  and  kissing 
the  same. 

TITLE  IT. 

OF  THE  TRIAL  OF  ISSUES  OF  FACT. 

Art.  1. — General  provisions  concerning  trials,  and  the  proceedings  preparatory 

thereto. 
Art.  2.  —  Of  the  return  and  summoning  of  jurors. 
Art.  3.  —  Of  special  juries. 
Art.  4.  —  Of  trial,  and  its  incidents. 

ARTICLE  FIRST. 

GENERAL    PROVISIONS     CONCERNING    TRIALS,    AND     THE     PROCEEDINGS 
PREPARATORY  THERETO. 

Sec    1.  Issues  of  fact  to  be  tried  at  circuit;  when  at  bar. 

2.  In  what  counties  certain  actions  to  be  tried. 

3.  Consequences  of  not  laying  suits  against  public  officers,  in  proper  county. 

4.  All  issues  of  fact  to  be  tried  by  jury  or  referees. 

5.  Circuit  rolls  for  trials  by  jury;  their  contents.  [409] 

6.  When  to  be  filed,  no  seal  necessary,  Ac* 

7.  Notices  of  trial  to  be  served  fourteen  days  previously. 

8.  Notice  of  issue  to  be  served  on  clerk  four  days  previously. 

9.  Venires  abolished,  except  for  foreign  juries. 

10  &  11.  Foreign  juries  how  obtained  and  summoned 
IL— 54 
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§  1.  All  issues  of  feet  which  shall  be  joined  in  the  court  of 
chancery,  or  in  any  surrogate's  court,  and  which  shall  be  sent 
to  the  supreme  court  for  trial,  and  all  issues  of  feet  joined  in 
the  supreme  court,  shall  be  tried  at  a  circuit  court,  or  sittings 
of  the  supreme  court,  in  the  proper  county ;  unless  the  su- 
preme court  shall,  on  the  motion  of  either  party,  in  cases  of 
great  difficulty,  or  which  require  great  examination,  order 
such  trial  to  be  had  at  the  bar  of  the  said  court 

1  R.  LM  325,  §  1 ;  1  R.  L.,  51,  §  6;  6  How.  P.  Rw,  274 ;  26  How.  P.  R, 

258. 

§  2.  Issues  of  fact  joined  in  such  actions,  shall  be  tried  in 
the  proper  county,  as  follows : 

i.  Actions  for  the  recovery  of  any  real  estate,  or  for  the 
recovery  of  possession  of  real  estate,  actions  for  trespass  on 
land,  and  actions  for  trespass  on  the  case  for  injuries  to  real 
estate,  shall  be  tried  in  the  county  where  the  subject  of  the 
action  shall  be  situated : 

s.  Actions  of  trespass  for  injuries  to  the  person,  and  actions 
on  the  case  for  injuries  to  the  person,  or  personal  property, 
shall  be  tried  in  the  county  where  the  cause  of  action  arose: 

3.  Actions  of  slander,  for  libels,  and  all  other  actions  for 
wrongs,  and  upon  contracts,  shall  be  tried  in  the  county 
where  the  venue  shall  be  laid,  unless  the  court  shall  deem  it 
necessary  for  the  convenience  of  parties  and  their  witnesses, 
or  for  the  purposes  of  a  fair  and  impartial  trial,  to  order  such 
issues  to  be  tried  in  some  other  county ;  in  which  case,  the 
same  shall  be  tried  in  the  county  so  designated : 

And  the  court  shall  have  power  to  change  the  venue  in 
any  of  the  actions  specified  in  this  section,  when  it  shall 
appear  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
county  in  which  such  venue  is  laid. 

1  R.  L.,  325,  §  1;  CH,  475;  5  H.,  82,  475;  I  H.,  669;  23  WM  484;  11 
W.,  373  ;  9  W\,  472;  7  Cow.,  102;  6  Cow.,  591 ;  4  J.  R,  431 ;  3  J. 
R,  138;  2  J.  R.,  452;  3  Cai.,  95,  104, 139,  219;  2Cai.,  45,373,  374; 
1  Cai.,  5,  106,  122,  497 ;  5  How.  P.  R.,  138 ;  seo  Laws  of  1833,  cfa. 
271.    Post,  vol.  4,  p.  618;  30  How.  P.  R.,  62;  16  Ab.,  319. 

§  3.  In  suits  against  public  officers,  or  against  any  person 
specially  appointed  to  execute  the  duties  of  such  officers,  for 
any  act  done  by  them  by  virtue  of  their  offices  respectively, 
and  in  suits  against  other  persons,  who,  by  the  command- 
ment of  such  officers,  or  in  their  aid  or  assistance,  do  any 
thing  touching  the  duties  of  such  office,  which  are  required  by 
law  to  be  laid  in  the  county  where  the  fact  happened,  if  it 
shall  not  appear  on  the  trial,  that  the  cause  of  such  action 
arose  within  the  county  where  such  trial  is  had,  the  jury  shall 
be  discharged,  and  judgment  of  discontinuance  shall  be  ren- 
dered against  the  plaintiff. 

1  R.  L.,  155,  §  1 ;  9  W.,  208,  501 ;  5S.S.C^  223, 

§  4.  All  issues  of  fact  joined  in  any  court,  proceeding 
according  to  the  course  of  the  common  law,  shall  be  tried  by 
a  jury,  except  in  those  cases  where  a  reference  shall  be 
ordered ;  and  trials  by  battle  and  by  the  grand  assize  and  all 
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other  modes  of  trial  except  by  jury,  or  by  referees,  are  hereby    A*R  *    * 
forever  abolished. 

1  R.  L.,  60,  §  1 ;  It  How!  P.  K.,  277 ;  2  Hilt,  462;  6  W.,  612. 

§  5.  The  party  entitled  to  bring  any  such  issue  to  trial  at  a  «j*ok 
circuit  court  or  sittings,  shall  make  out  a  transcript  of  the  ro 
pleadings  in  the  cause  relating  to  such  issue,  with  an  entry 
therein,  that  the  issue  or  issues  so  joined,  are  ordered  by  the 
court  to  be  tried  at  the  circuit  court  or  sittings  at  which  the 
same  may  be  triable,  without  any  respite  of  the  jury,  or  award 
of  process  for  their  appearance  at  the  next  or  any  other  term  of 
the  supreme  court  and  without  any  nisi  prius  clause. 

1  R.  L.,  325,  §  2 ;  1H,  223. 

§  6.  Such  transcript  shall  be  denominated  a  circuit  roll,  and  mere  tot* 
shall  be  filed  with  the  clerk  of  the  court  at  which  such  issue  beaded.40 
or  issues  are  to  be  tried ;  but  no  such  transcript  shall  be  ne- 
cessary, unless  the  cause  is  to  be  tried  at  a  circuit  court,  nor 
shall  a  seal  to  such  roll  in  any  case  be  necessary. 

§  7.  Written  notice  of  trial  of  every  issue  of  fact,  shall  in  Fourteen 
ail  cases  be  served  at  least  fourteen  days  before  the  first  day  Steffi*.06 
of  the  court  at  which  such  trial  shall  be  intended  to  be  had. 

1S.L,  326,g  3;  6  W-i  l3*- 

8  8.  A  note  of  the  issue  joined  in  any  cause  which  is  to  be  serrine 
tried,  shall  be  served  on  the  clerk  of  the  court  in  which  the  SSS£° 
same  is  to  be  tried,  at  least  four  days  before  the  opening  of 
such  court. 

1  B.L.,  325,  §10;  2  W.,  249. 

§  9.  It  shall  not  be  necessary,  in  any  case  to  issue  or  award  venire 
any  venire  for  the  summoning  of  jurors  to  attend  any  circuit  *  li8hed' 
court  or  sittings,  court  of  common  pleas  or  mayor's  court, 
except  when  a  foreign  jury  shall  be  ordered. 

S 10.  Whenever  a  foreign  jury  shall  be  ordered  by  any  igtfanow«i 
court,  a  venire  for  that  purpose  shall  issue  to  the  sheriff  of  the  juries!0  ** 
proper  county,  who  shall  give  notice  of  the  same  to  the  clerk 
of  such  county,  at  least  twenty  days  before  the  return  of  such 
venire. 

S  11.  The  clerk  to  whom  such'notice  shall  have  been  given,  m*** 
shall  draw  the  names  of  twenty-four  persons  from  the  lists  rachjar&e, 
returned  to  him  by  the  town  officers,  in  the  same  manner  as 
herein  after  directed  with  respect  to  ordinary  juries,  and  shall 
deliver  a  certified  list  of  the  names  so  drawn  to  such  sheriff, 
who  shall  summon  them  as  in  other  cases. 

See  Laws  of  1833,  ch.  271.    Post,  vol.  4,  p.  618. 
ARTICLE  SECOND. 

OF  THB  BSTUKN  AND  SUMMONING  OF  JUBOKS. 

9ia  11  Certain  town  officers  to  make  jury  lists.  i    • 

13.  Qualifications  of  persons  to  be  selected  as  jurors.  .*  V  i* 

14.  Qualifications  as  to  property. 

16.  Duplicate  lists  of  jurors,  where  to  be  filed 
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Tnu  4     Sbo.  16.  Ballots  of  names  to  be  made  by  oountj  clerk. 
It.  Term  of  service  of  persona  returned. 
18.  New  lists  to  be  made  every  third  year. 
[411]  19.  Proceedings  by  town  officers. 

20.  County  Clerk  to  destroy  the  old  ballots. 

21.  Wards  in  New  York,  towns. 

22.  Provisions  applied  to  New-York. 

23.  Provisions  respecting  other  cities. 

24.  When  jurors  to  be  drawn  to  serve  at  courts. 

25.  Notice  of  drawing,  how  to  be  published. 

26.  Duty  of  sheriff  and  county  judge  to  attend  drawing. 
21.  If  they  neglect,  other  judge  and  justices  to  be  notified. 

28.  What  officers  to  be  present  at  drawing  of  jury. 

29.  Manner  of  conducting  drawing. 

30.  Jurors  how  to  be  summoned. 

31.  Copy  of  list  of  jurors  drawn,  to  be  furnished  to  applicants. 

32.  Fine  to  be  imposed  on  defaulting  jurors. 

33.  Cases  in  which  persons  shall  be  discharged  from  serving. 

34.  Ballot  containing  name,  to  be  destroyed. 

35.  Cases  in  which  jurors  shall  be  excused. 

36.  Ballots  how  disposed  of  on  adjournment 

37.  Clerks  of  courts  in  New- York,  to  deliver  lists  to  county  clerk. 

38.  Duty  of  county  clerk  thereupon. 

39.  When  drawing  to  be  made  from  second  box. 

40.  Old  ballots  to  bo  destroyed  on  new  returns  of  jurors. 

41.  When  additional  jurors  may  be  directed. 

42.  Order  when  to  be  served  on  county  clerk. 

43.  New  panels  may  be  ordered  by  courts  in  New- York.  • 

44.  Jurors  how  summoned  and  returned. 

45.  Former  jurors  to  bo  discharged.. 

Town  offl-  §  12.  The  supervisor,  town  clerk  and  assessors  of  the  scve- 
STtommko'ral  towns  of  this  state,  shall  assemble  on  the  first  Monday  of 
jury  lists.  ju]y  next  after  this  Chapter  shall  commence  and  take  effect 
as  a  law,  at  such  place  in  their  respective  towns  as  shall  be 
appointed  by  the  supervisor,  or  in  his  absence,  or  in  case  of  a 
vacancy  in  his  office,  by  the  town  clerk,  for  the  purpose  of 
making  a  list  of  persons  to  serve  as  jurors. 

1RL,  329,  g  13. 

who  to  be       S  13-  The  said  town  officers,  when  so  assembled,  shall  pro- 
E!££jdM   ceed  to  select  from  the  names  of  those  assessed  on  the  last 

assessment  rolls  of  the  town,  suitable  persons  to  serve  as 

jurors;  and  in  making  such  selection,  they  shall  take  the 

names  of  such  only  as  are, 
i.  Male  inhabitants  of  the  town,  not  exempt  from  serving 

on  juries  : 

2.  Of  the  age  of  twenty-one  years  or  upwards,  and  under 
sixty  years  old : 

3.  Who  are  at  the  time  assessed  for  personal  property 
belonging  to  them  in  their  own  right,  to  the  amount  of  two 
hundred  and  fifty  dollars,  or  who  shall  have  a  freehold  estate 
in  real  property  in  the  county,  belonging  to  them  in  their 
own  right,  or  in  the  right  of  their  wives,  to  the  value  of  one 
hundred  and  fifty  dollars : 
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4.  In  the  possession  of  their  natural  faculties,  and  not  infirm    AET*  * 
or  decrepit : 

5.  Free  from  all  legal  exceptions,  of  fair  character,  of 
approved  integrity,  of  sound  judgment  and  well  informed. 

§  14.  Every  person  residing  in  either  of  the  counties  of  Property 
Niagara,  Brie,  Ohautauque,  Cattaraugus,  Allegany,  Genesee,  SSSTiT 
Orleans,  Monroe,  Livingston,  Jefferson,  Lewis,  St.  Lawrence,  S22t?w. 
and  Franklin,  who  does  not  possess  either  of  the  qualifications     [4iai 
specified  in  the  third  subdivision  of  the  last  section,  but  is 
qualified  in  all  other  respects,  and  who  shall  have  been  asses- 
sed on  the  last  assessment  roll  of  the  town  for  land  in  his 
possession  which  he  holds  under  contract  for  the  purchase 
thereof,  upon  which  improvements  shall  have  been  made  to 
the  value  of  one  hundred  and  fifty  dollars,  and  who  shall  own 
such  improvements,  shall  be  deemed  qualified  to  serve  as  a 
jiiior ;  and  the  town  officers  authorised  to  select  and  return 
jurors,  may  take  the  names  of  such  persons. 

Laws  of  1815,  258  j  1819,160;  1826,79;  1827,282;  1829,  ch.  57;  1848, 
ch.  188.  % 

$  15.  Duplicate  lists  of  the  persons  so  selected,  with  their  Ltstioi 
additions  and  places  of  residence,  shall  be  made  out  andJw£Etoi» 
signed  by  the  town  officers  so  assembled,  or  by  the  major  m<sd'*c- 
part  of  them ;  and  within  ten  days  after  the  first  Monday  in 
July  before  mentioned,  one  of  the  said  lists  shall  be  trans- 
mitted to  the  county  clerk,  and  the  other  of  the  said  lists 
shall  be  filed  with  the  town  clerk. 

5  16.  On  the  first  Monday  of  August  after  the  said  lists  Btuots  to 
shall  have  been  so  returned,  the  clerk  of  the  county  shall  wu1S^eb7 
write  the  names  contained  in  said  lists,  with  their  additions  derk- 
And  places  of  residence,  on  separate  pieces  of  paper,  and 
deposit  the  same  in  a  box  to  be  provided  and  kept  for  that 
purpose. 

6  Cow.,  584. 

S 17.  The  persons  whose  names  shall  be  so  returned,  shall  Termor 
serve  as  jurors  for  three  years,  and  until  other  lists  from  their  M  ** 
lespective  towns  shall  be  returned  and  filed.    26  How.  p.  h,  78. 

§  18.  On  the  first  Monday  in  July  in  each  third  year  after  Newiitu 
Ihe  first  selection  and  return  of  jurors  as  herein  before  directed,  twid^w. 
the  supervisor,  town  clerk  and  assessors,  shall  assemble  at  the 
place  appointed  by  the  supervisor,  or  in  case  of  his  absence, 
or  a  vacancy  in  his  office,  by  the  town  clerk,  and  shall  make 
out  new  duplicate  lists  of  persons  to  serve  as  jurors  for  the 
then  ensuing  three  years;  and  shall  file  such  list  with  the 
town  clerk,  and  return  a  duplicate  to  the  county  clerk,  as 
herein  before  directed. 

5 19.  In  making  such  selection  the  said  town  officers,  shall  Proceed- 
proceed  as  herein  before  directed  in  respect  to  the  first  selec-  **** 
tion  of  jurors. 

$  20.  Upon  receiving  such  new  lists,  the  county  clerk  shall,  £*** 
on  the  first  Monday  of  August  thereafter,  destroy  the  ballots  do*/ 
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deposited  in  the  box  kept  by  him,  and  shall  write  the  names 
of  the  jurors  so  returned  on  separate  pieces  of  paper,  and 
deposit  them  in  a  box,  in  the  same  manner  in  all  respects,  as 
herein  before  prescribed  on  the  return  of  the  first  list  of  jurors* 

Laws  of  18H  ch.  392 ;  1853,  ch.  498;  1847,  ch.  495. 

Lists  from       §  21.  In  the  city  and  county  of  New-York  each  ward  shall 
Nei^ToA.  be  deemed  a  town,  for  the  purpose  of  returning  jurors ;  and 
[4i3]     the  common  council  of  the  said  city  shall  provide  by  ordinance 
the  manner  in  which,  and  how  often,  such  selection  shall  be 
made,  and  the  officers  and  persons  by  whom  it  shall  be  con- 
ducted. 

Laws  of  1825,  131. 

proceed-         g  22.  The  provisions  herein  contained  respecting  the  per- 

Sgh?       sons  to  be  selected  as  jurors,  the  return  of  the  lists  to  the 

thonL        county  clerk,  the  deposit  of  the  names  of  the  persons  returned, 

and  the  destruction  of  the  former  names,  upon  the  coming  in 

of  a  new  return,  shall  apply  to  the  city  and  county  of  New 

York,  and  to  the  officers  who  shall  be  appointed  by  the 

common  council  thereof,  to  make  such  returns. 

LiBtg  in         §  23.  The  several  wards  of  the  cities  of  Albany,  Troy, 

other  citiee.  Hudson  and  Schenectady,  shall  be  considered  towns,  for 

the  purposes  of  the  provisions  of  this  Title,  in  respect  to  the 

return  of  jurors ;  and  the  supervisors  and  assessors  of  such 

wards  respectively,  shall  execute  the  duties  herein  enjoined 

upon  the  supervisors,  assessors  and  town  clerks  of  the  several 

towns  in  this  state ;  except  that  a  duplicate  of  the  returns  of 

jurors  made  by  them,  shall  be  filed  in  the  office  of  the  clerk 

of  the  city  in  which  such  ward  may  be  situated. 

1  B.  I*.,  329,  §  13;   Laws  of  1849,  ch.  184,  §  110. 

when  ja-  §  24.  Fourteen  days  before  the  holding  of  any  circuit  court 
dSSrS!  *  or  sittings,  or  of  any  special  court  of  oyer  and  terminer,  when 
no  circuit  is  appointed  to  be  held  at  the  same  time,  or  of  any 
court  of  common  pleas  or  mayor's  court,  and  in  the  city  and 
county  of  New-York,  before  the  holding  of  the  superior  court 
of  law,  or  the  court  of  general  sessions,  the  clerk  of  the  county 
in  which  such  court  is  to  be  held,  shall  draw  the  names  of 
thirty-six  persons,  to  serve  as  jurors  at  such  court,  and  any 
number  in  addition  thereto,  that  shall  have  been  ordered 
according  to  law. 

1  R.  L.,  328,  §  11 ;    Laws  of  184T,  ch.  280,  §  36,  44,  ch.  496;    1843.  eh. 
188;  1832,  ch.  9;  1830,  ch.  24;  4  W.,  616.    Port,  voL  4,  p.  566. 

Notice  of  §25.  At  least  six  days'  notice  of  such  drawing  shall  be 
drawing  given  ]yy  sucii  clerk,  by  publishing  the  same  in  a  newspaper 
of  the  county,  if  there  be  any,  and  if  not,  by  affixing  such 
notice  on  the  outer  door  of  the  house  where  the  court  for 
which  such  jury  is  to  be  drawn,  is  about  to  be  held.  A  copy 
of  such  notice  shall  also  be  served  on  the  sheriff  of  the  county 
and  upon  the  first  or  some  other  judge  of  the  county  courts, 
at  least  three  days  previous  to  the  time  appointed  therein  for 
drawing. 


drawing. 


Digitized  by  VjOOQ  IC 


ciiap.  vii.]  TRIALS.  481 

* 
§  26.  At  the  time  so  appointed,  it  shall  be  the  duty  of  the  d^oV  * 
sheriff  of  the  county,  in  person,  or  by  his  under-sheriff,  and  sheriff  and 
of  the  first  or  other  county  judge  on  whom  such  notice  shall  jSfccf 
have  been  served,  to  attend  at  the  clerk's  office  of  the  county, 
to  witness  the  drawing  of  such  jury. 

12  W.f  257. 

S  27.  If  the  sheriff  or  county  judge  so  notified  do  not  JJJ^J^g1 
appear,  the  clerk  shall  adjourn  the  drawing  of  such  jury  to  Sotoum 
the  next  day,  and  shall,  by  written  notice,  require  the  delin- 
quent sheriff  or  judge,  or  some  other  county  judge,  or  any 
two  justices  of  the  peace,  to  attend  such  drawing  on  the 
adjourned  day. 

§  28.  If  at  the  adjourned  day,  the  sheriff  or  under-sheriff,     W4) 
and  a  county  judge  or  justice  of  the  peace,  appear,  or  if  any  S^l? 
two  county  judges  or  justices  of  the  peace  appear,  but  not  Rawing. 
otherwise,  the  clerk  shall  proceed,  in  the  presence  of  the 
officers  so  appearing,  to  draw  the  jury. 

§  29.  The  clerk  shall  conduct  such  drawing  as  follows :         godoo * 

i.  He  shall  shake  the  box  containing  the  names  of  jurors  BoaTto  be 
returned  to  him,  so  As  to  mix  the  slips  of  paper  on  which  such  Bhakefl- 
names  were  written,  as  much  as  possible ; 

2.  He  shall  then  publicly  draw  out  of  the  said  box,  as  Nnmberof 
many  of  the  said  slips  of  paper  containing  such  names*  SSwi?  *° 
as  there  shall  be  jurors  required  by  law  or  specially  ordered 

for  such  court : 

3.  A  minute  of  the  drawing  shall  be  kept  by  one  of  the  Each  name 
attending  officers,  in  which  shall  be  entered  the  name  con-  Stc^L)be 
tuned  on  every  slip  of  paper  so  drawn,  before  any  other  such 

slip  shall  be  drawn : 

4.  If,  after  drawing  the  whole  number  required,  the  name  Names  of 
of  any  person  shall  appear  to  have  been  drawn  who  is  dead,  $££*& 
or  become  insane,  or  who  has  permanently  removed  from  the  J^edT&c. 
county,  to  the  knowledge  of  the  clerk  or  any  other  attending 
officer,  an  entry  of  such  fact  shall  be  made  in  the  minute  of 

the  drawing,  and  the  slip  of  paper  containing  such  name  shall 
be  destroyed : 

5.  Another  name  shall  then  be  drawn,  in  place  of  that  con-  other 
tained  on  the  slip  of  paper  so  destroyed,  which  shall  be  in  like  2£S£.to  * 
manner  entered  in  the  minutes  of  the  drawing : 

6.  The  same  proceedings  shall  be  had  as  often  as  may  be  Proceed- 
necessary,  until  the  whole  number  of  jurors  required  shall  coSiSued. 
have  been  drawn : 

7.  The  minute  of  the  drawing  shall  then  be  signed  by  the  Minute  to 
clerk  and  the  attending  officers,  and  shall  be  filed  in  the  clerk's  ]£afied. 
office: 

8.  A  list  of  the  names  of  the  persons  so  drawn,  with  their  c«rtwed 
additions  and  places  of  residence,  and  specifying  for  what  gfJe^t© 
court  they  were  drawn,  shall  be  made  and  certified  by  the  *herltt 
clerk  and  the  attending  officers,  and  shall  be  delivered  to 

the  sheriff  of  the  county. 
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§  30.  The  sheriff  shall  summon  the  persons  named  in  such 
list,  to  attend  such  court,  at  least  six  days  previous  to  the 
sitting  thereof,  by  giving  personal  notice  to  each  person,  or 
by  leaving  a  written  notice  at  his  place  of  residence,  with 
some  person  of  proper  age.  He  shall  return  the  said  list  to 
the  court,  at  the  opening  thereof,"  specifying  those  who  were 
summoned,  and  the  manner  in  which  each  person  was  notified. 

1  R.  L.,  328,  §  11  A  19;  2  J.  R.,  380. 

§  31.  It  shall  be  the  duty  of  the  county  clerk,  and  of  the 
sheriff,  to  furnish  any  person  applying  therefor,  and  paying 
the  fees  allowed  by  law  for  the  same,  a  copy  of  the  list  of 
jurors  drawn  to  attend  any  court. 

1  R.  L.,  328,  §  16. 

§  32.  The  court  to  which  any  list  of  jurors  so  drawn  shall 
be  returned  by  the  sheriff,  shall  impose  a  fine,  not  exceeding 
twenty-five  dollars,  for  each  day  that  any  person  dulv  sum- 
moned as  a  juror,  shall,  without  reasonable  cause,  neglect  to 
attend.  But  if  it  appear  by  such  return,  that  any  person  was 
notified  by  leaving  a  written  notice  at  his  place  of  residence, 
the  court  shall  suspend  such  fine,  until  the  defaulting  juror 
shall  be  notified,  as  provided  by  law. 

§  33.  The  court  shall  discharge  any  person  from  serving  on 
a  jury,  in  the  following  cases : 

i.  When  it  shall  satisfactorily  appear  that  such  person  is  not, 
at  the  time,  the  owner,  in  his  own  right,  or  in  the  right  of  his 
wife,  of  a  freehold  estate  in  real  property,  situated  within  the 
county,  of  the  value  of  one  hundred  and  fifty  dollars,  and  is 
not  the  owner  of  personal  property  to  the  value  of  two  hun- 
dred and  fifty  dollars ;  and  in  the  counties  specified  in  the 
preceding  fourteenth  section,  that  such  person  is  not  possessed 
of  the  property  qualification  therein  required : 

2.  When  it  shall  appear  that  such  person  is  under  twenty- 
one  years  of  age,  or  over  sixty  years  of  age ;  or  that  he  is  not 
in  possession  of  any  of  his  rational  faculties: 

3.  When  there  is  any  legal  exception  against  such  person : 

4.  When  such  person  is  a  non-commissioned  officer,  musician 
or  private  of  any  uniformed  company  or  troop,  and  is  duly 
equipped  and  uniformed,  according  to  law,  and  shall  claim 
such  exemption.  The  evidence  of  such  exemption  shall  be 
the  certificate  of  the  commanding  officer  of  the  company  or 
troop,  that  the  person  claiming  the  same  is  a  member  of  such 
company,  and  is  duly  equipped  and  uniformed,  according  to 
law.  Such  certificate  must  be  dated  within  three  months  of 
the  time  of  presenting  the  same ;  and  the  signature  must  be 
verified  by  oath.  Every  such  certificate  shall  be  filed  with  the 
clerk  of  the  court  to  which  it  shall  be  offered : 

5.  When  such  person  is  a  member  of  any  company  of  fire- 
men, duly  organized  according  to  law: 

6.  When  such  person  is  in  the  actual  employment  of  any 
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glass,  cotton,  linen,  woollen  or  iron  manufacturing  company, 
by  the  year,  month  or  season : 

7.  When  such  person  is  a  superintendent,  engineer  or 
collector  of  any  canal  authorised  by  the  laws  of  this  state, 
any  portion  of  which,  shall  be  actually  constructed  and  navi- 
gated: 

8.  When  such  person  is  a  minister  of  the  gospel,  or  teacher 
in  any  college  or  academy,  or  when  such  person  is  or  shall  be 
specially  exempted  by  law  from  serving  on  juries. 

1  R.  L.,  335,  §  28;  Lows  of  1817,  64. 

S  34.  When  the  court  shall  have  discharged  any  juror,  for  Ballot  to 
any  of  the  causes  in  the  last  section  specified,  the  clerk  shall  etk>£d. 
destroy  the  ballot  containing  the  name  of  such  juror.  38  b.,  274. 

§  35.  The  court  to  which  any  person  shall  be  returned  as  a     ni«j 
juror,  shall  excuse  such  juror  from  serving  at  such  court,  JUSTtobe 
whenever  it  shall  appear,  x  excused. 

i.  That  he  is  a  practising  physician,  and  has  patients  requir- 
ing his  attention :  or, 

2.  That  he  is  a  surrogate,  or  justice  of  the  peace,  or  executes 
any  other  civil  office,  the  duties  of  which  are,  at  the  time, 
inconsistent  with  his  attendance  as  a  juror: 

3.  That  he  is  a  teacher  in  any  school,  actually  employed  and 
serving  as  such : 

4.  When,  for  any  other  reason,  the  interests  of  the  public, 
or  of  the  individual  juror,  will  be  materially  injured  by  such 
attendance;  or  his  own  health,  or  that  of  any  member  of  his 
family,  requires  his  absence  from  such  court  : 

And  when  any  person  shall  be  so  excused  from  serving,  his 
name  shall  be  returned  to  the  box  from  which  it  was  taken. 

§  36.  After  the  adjournment  of  any  court  at  which  any  Baiiouhow 
jurors  shall  have  been  returned,' as  herein  provided,  the  clerk  di*POBedof- 
shall  deposit  the  ballots  containing  the  names  of  those  who 
attended  and  served  as  jurors,  in  a  box  distinct  from  that, 
from  which  they  were  taken ;  and  the  ballots  containing  the 
names  of  those  who  did  not  appear  and  serve  as  jurors,  which 
shall  not  have  been  destroyed,  shall  be  returned  to  the  box 
from  which  they  were  taken. 

1  R.  L.,  335,  §  11. 

§  37.  The  clerk  of  the  circuit  court  and  sittings,  the  clerk  certain 
of  the  courts  of  oyer  and  terminer  and  general  sessions,  and  deuveredfto 
the  clerk  of  the  superior  court  of  law  in  the  city  and  county  ™S£lt 
of  New- York,  within  one  week  after  the  termination  of  every  New-York, 
sitting  of  their  respective  courts,  shall  deliver  to  the  clerk  of 
the  city  and  county  of  New-York,  a  certified  list  of  all  the 
jurors  who  were  returned  to  such  court,  and  shall  specify 
therein, 

i.  Those  who  appeared  and  served : 

2.  Those  who  were  discharged  on  account  of  their  being 
exempt  from  serving  on  juries,  or  on  account  of  their  being 
unqualified : 


E-— *6  -y  Google 


Digitized  by " 


434  TRIALS.  [pabtiu. 

mL11  3.  Those  who,  for  any  other  reason,  were  excused  from 
serving,  and  those  who  made  default  in  appearing  and 
serving. 

1  R.  L.,  329,  §  12. 

HiBdntj        §  38.  The  county  clerk  shall  return  to  the  box  from  which 
thereon.      ^ey  W6re  ta^en>  ^  names  cf  those  jurors  who  appear,  from 

such  certified  list,  to  have  been  excused  from  serving,  or  to 
have  made  default  in  their  appearance ;  he  shall  destroy  the 
ballots  containing  the  names  of  those  who  were  discharged  on 
account  of  their  being  exempt,  or  on  account  of  their  being 
unqualified ;  and  he  shall  deposit  the  ballots  containing  the 
names  of  those  who  appeared  and  served,  in  a  separate  box, 
distinct  from  that  from  which  they  were  taken. 
C4in        §  39.  If  at  the  time  of  drawing  any  jury  by  the  clerk,  as 
gj^«nd  herein  provided,  there  shall  not  be  a  sufficient  number  of 
*«•          ballots  remaining  in  the  first  box  in  which  they  were  deposited, 
after  drawing  all  that  may  be  therein,  the  clerk  shall  proceed 
to  draw  the  necessary  number  from  the  second  box  herein 
before  mentioned,  containing  the  names  of  those  jurors  who 
have  before  served ;  and  shall  continue  to  draw  from  such  box, 
until  a  new  return  of  jurors  be  made  by  the  town  officers,  as 
herein  provided. 
SSSaufbe     S  4®-  Upon  every  new  return  of  jurois  being  made,  the 
destroyed,    clerk  shall  destroy  all  the  ballots  remaining  in  either  of  the 
boxes  provided  by  him,  and  shall  proceed  to  make  out  new 
ballots,  and  deposit  and  draw  them  in  the  same  manner  herein 
prescribed  in  relation  to  the  first  return  of  jurors. 
cJtaLi        S  41-  Whenever,  in  the  opinion  of  any  circuit  judge,  more 
S8S?£o?e  than  thirty-six  jurors  shall  be  required  to  attend  any  circuit 
Jnror8,       court  or  court  of  oyer  and  terminer,  he  may,  by  an  order 
under  his  hand,  direct  such  additional  number  of  jurors  as  he 
shall  deem  necessary,  not  exceeding  twenty-four,  to  be  drawn, 
order  when      §42.  Such  order  shall  be  served  on,  and  filed  with,  the 
•erred,  Ac.  clerk  of  the  county  in  which  such  court  is  to  be  held,  at  least 
twenty  days  previous  to  the  day  appointed  for  the  commence- 
ment thereof;  and  the  said  clerk  shall  thereupon  draw  the 
number  specified  in  such  order,  in  addition  to  the  number  of 
thirty-six,  and  shall  proceed  therein  in  all  respects,  in  the 
same  manner  herein  prescribed,   u  Ab.,  373. 
S^New?*1"     S  43.  Any  judge  holding  any  sittings  or  circuit  court  in  the 
York.         city  and  county  of  New-York,  the  judge  or  judges  holding 
the  superior  court  of  law,  the  judge  holding  the  court  of 
common  pleas,  or  holding  the  court  of  general  sessions  of  the 
peace,  in  the  said  city  and  county,  may,  during  the  continuance 
of  any  such  court,  as  often  as  it  may  be  necessary,  order  a 
new  panel  of  thirty-six  jurors  to  be  drawn  to  attend  such 
court.    Upon  such  order  being  served  on  the  clerk  of  the  city 
and  county  of  New-York,  he  shall  proceed  to  draw  the  jurors 
so  ordered,  and  deliver  a  list  of  the  names  drawn,  to  the 
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sheriff,  in  the  same  manner  as  herein  provided  in  relation  to 
other  jurors. 

1R.L,  337,  §  6. 

§  44.  The  sheriff  shall  summon  such  jurors  in  the  manner  New  puds 
herein  directed  respecting  the  first  jury  drawn,  and  shall  in -&*£*" 
like  manner  return  the  names  of  those  summoned  to  the  court. 

§  45.  Upon  the  attendance  of  such  new  jurors,  the  f°rmer3^nwtobe 
jurors  shall  he  discharged,  and  all  trials  and  proceedings  inSEiirgcd, 
such  court  shall  be  had  before  such  new  jurors,  in  the  same  ** 
manner  as  the  same  might  have  been  had  before  such  former 
jurors. 

SeeXaws  of  1854,  ch.  392;  1853,  ch.  498;  1848,  ch.  188;  1847,  ch. 
280,  §36,  44;  ch.  495;  1843,  ch.  188;  1832,  ch.  9;  1830,  ch.  24; 
1829,  ch.  57.     Post,  vol.  3,  p.  320 ;  vol.  4,  p.  656. 

ARTICLE  THIRD.  [418) 

OF  SPECIAL  JUBtBS. 

8sa  46.  When  special  juries  may  be  ordered. 

47.  Notice  of  striking  jury  to  be  given. 

48.  Mode  of  proceeding  to  strike  jury.  , 

49.  Duty  of  sheriff  in  summoning  jurors  struck. 

50.  Jury  for  trial  how  formed  from  those  selected. 

51.  When  other  persons  to  strike  jury  instead  of  clerk. 

52.  Expense  of  striking  jury  by  whom  to  be  paid. 

5  46.  When  it  shall  appear  to  the  supreme  court,  or  to  any  JJJ**** 
county  court  or  to  the  superior  court  of  the  city  of  New-York  SSewd. 
or  to  the  superior  court  of  Buffalo,  in  which  any  cause  shall 
be  pending,  that  a  fair  and  impartial  trial  cannot  be  had  with- 
out a  struck  jury,  or  that  the  importance  or  intricacy  of  the 
cause  requires  such  a  jury,  such  court  shall  order  a  special 
jury  to  be  struck  for  the  trial  of  such  cause. 

1R.L,  333,  §  22;  Laws  of  1857,  ch.  530;  10  W.,  570. 

§  47.  The  party  obtaining  such  order,  shall  give  notice,  ^fig* 
eight  days  previously,  of  the  time  when  he  will  attend  before  * 
the  clerk  of  the  county  in  which  the  venue  in  such  action  is 
laid,  for  the  purpose  of  having  such  jury  struck. 

S  48.  At  the  time  appointed,  the  clerk  of  the  county  shall  **£<* 
attend  at  his  office,  with  the  original  lists  of  the  jurors  returned  £>  strike11* 
to  him  by  the  officers  of  the  several  towns,  who  are  then  liable jury* 
to  serve,  and  in  the  presence  of  the  parties,  or  their  counsel, 
shall  proceed  to  strike  a  jury  as  follows : 

1.  The  clerk  shall  select  from  such  lists  the  names  of  forty- 
eight  persons,  whom  he  shall  deem  most  indifferent  between 
the  parties,  and  best  qualified  to  try  such  cause : 

2.  The  party  on  whose  application  such  struck  jury  was 
ordered,  or  his  attorney,  shall  then  first  strike  out  one  of  the 
said  names,  and  the  opposite  party  or  his  agent  shall  strike 
out  another  of  such  names,  and  so  alternately  until  each 
party  shall  have  stricken  out  twelve  names : 
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3.  If  either  party  shall  fail  to  attend  at  the  time  and  place 
of  striking  such  jurors,  or  shall  neglect  to  strike  out  any 
names  according  to  the  foregoing  provisions,  the  clerk  shall 
strike  for  such  party: 

4.  The  clerk  shall  thereupon  make  out  a  list  of  the  names 
of  the  twenty-four  persons  not  stricken  out,  and  certify  the 
same  to  be  the  persons  drawn  to  serve  as  jurors  pursuant  to 
the  order  of  the  court,  and  shall  deliver  such  list  so  certified 
to  the  sheriff  of  the  county. 

now«»-       §  49.  The  sheriff  shall  summon  the  persons  whose  names 

mooed,    .  are  conta|ne€i  on  the  lists  so  delivered  to  him  by  the  clerk,  in 

the  same  manner  as  other  jurors  are  required  to  be  summoned, 

aud  shall  return  the  names  of  those  summoned  to  the  court 

at  which  they  are  required  to  appear  as  jurors. 

Forming         §  50.  A  jury  shall  be  formed  in  the  manner  herein  after 

Jurj*  directed  with  respect  to  other  jurors,  from  the  persons  so 

summoned  and  appearing,  who  shall  try  the  cause  in  which 

(4idj     such  struck  jury  shall  have  been  ordered ;  but  the  court  shall 

have  the  same  power  to  excuse  or  discharge  any  such  juror, 

as  in  other  cases. 

provisions       g  51.  If  it  shall  appear  to  the  court  to  which  any  applica- 

Simudf  tion  for  a  struck  jury  shall  be  made,  that  the  clerk  of  the 

**•  county  is  interested  in  the  cause,  related  to  either  of  the  parties, 

or  not  indifferent  between  them,  such  court  shall  appoint  two 

proper  persons  to  strike  such  jury.    The  persons  so  appointed 

shall  possess  all  the  powers  herein  conferred  upon  the  clerk  in 

relation  to  the  striking,  certifying  and  delivering  to  the  sheriff 

the  names  of  the  persons  struck  as  jurors,  and  the  sheriff  shall 

in  like  manner  summon  the  persons  so  selected. 

ftr?ktag.of      S  52.  The  expense  of  striking  a  jury  shall  be  paid  by  the 

party  applying  for  the  same,  and  shall  not  be  taxed  in 

the  costs  of  the  suit. 

1  R.  L.,  333,  §  22. 

ARTICLE  FOURTH. 

OP  TRIAL,   AND  ITS   INCIDENTS. 

Sec.  03.  Trials  to  bo  had  by  jurors  returned. 
54.  Deficiencies  in  juries  how  supplied. 
C5.  Fine  for  not  attending. 

56.  Clerk  being  party,  not  ground  for  challenge. 

57.  When  challenge  good  where  sheriff  is  a  party. 

58.  Liability  of  juror  or  officer  to  pay  taxes,  not  cause. 

59.  Ballots  of  jurors  to  be  made  at  opening  of  every  court 

60.  Manner  of  drawing  out  ballots  for  trial. 

CI.  First  twelve  appearing,  and  approved,  to  form  jury.' 

G2.  Ballots  of  jurors  sworn,  how  disposed  of. 

63.  When  jury  discharged,  ballots  to  be  returned  to  box. 

61.  Drawing  when  a  jury  out. 

65.  Jury  how  obtained  when  there  are  no  ballots  undrawn. 

66.  How  ballots  are  to  be  drawn  from  box. 

67.  Ballots  of  jurors  absent  to  be  returned  to  box. 
63.  Juries  may  give  special  verdicts. 

69.  Jurors  not  to  be  questioned  for  verdicts. 
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Baa.  10.  Forfeiture  by  jurors  taking  gifts.  *&*•  *• 

71.  Forfeiture  by  persons  making  gifts. 
12.  Circuit  roll  and  papers,  how  disposed  of. 

73.  When  exceptions  may  be  made. 

74.  To  be  in  writing;  timo  allowed  to  put  in  form. 

75.  Statement  of  exceptions  to  be  signed. 

76.  Bill  not  to  prevent  motion  to  set  asido  verdict. 

77.  Bill  how  certified  and  returned.' 

78.  Proceedings  in  common  pleas  or  mayor's  court. 

79.  lb.  when  filed  at  circuit,  to  whom  to"  be  delivered. 

80.  To  be  returned  to  supreme  court. 

81.  Proceedings  for  not  bringing  cause  to  trial. 

82.  lb.  and  effect  of  judgment  in  such  case. 

83.  Continuance  of  causes  not  tried,  how  to  be  entered. 

g  53.  Trials  of  fact,  by  jury,  in  every  court  of  common  law  ofr,£rtJarj 
jurisdiction,  shall  be  had  by  jurors,  drawn,  summoned  and  aliens. 
returned,  in  the  manner  herein  before  directed ;  and  no  alien 
shall  be  entitled  to  a  jury  of  part  aliens  or  strangers,  in  any 
suit  whatever. 

1  R.  L.f  334,  §  24. 

S  54.  Whenever  a  sufficient  number  of  jurors,  duly  drawn  ™™ 
and  summoned,  do  not  appear,  or  cannot  be  obtained,  to  form 
a  jury,  the  court  may  order  the  sheriff  to  summon  from  the 
by-standers,  or  from  the  county  at  large,  so  mauy  persons     [4i*oj 
qualified  to  serve  as  jurors,  as  shall  be  sufficient. 

1  R.  L.,  330,  §  14 ;  Laws  of  1861,  ch.  210.    Post,  vol.  4,  p.  04!) ;  31 N.  Y., 

S  55.  The  sheriff  shall  summon  the  number  so  ordered,  £roBcced 
from  among  the  inhabitants  of  the  county  duly  qualified  to  ngB" 
serve  as  jurors  in  the  cause,  and  return  their  names  to  the 
court.    Every  person  so  summoned  shall  attend  forthwith, 
and  serve  as  a  juror,  unless  excused  by  the  court ;  and  for 
every  neglect  or  refusal  so  to  attend,  shall  be  subject  to  fine,    .      i 
in  the  same  manner  as  jurors  regularly  drawn  and  summoned, 
as  herein  before  provided ;  and  the  persons  so  summoned  shall 
be  subject  to  all  exceptions  and  challenges,  as  other  jurovs. 

§  56.  It  shall  not  be  a*  cause  of  challenge  to  any  panel  or  cj»k  ^>« 
an»y  of  jurors,  in  any  cause,  that  the  clerk  of  the  county  par  y' 
who  drew  them,  was  a  party  or  interested  in  such  cause,  or 
was  counsel  or  attorney  for,  or  related  to,  either  party  therein. 

S  57.  It  shall  not  be  a  good  cause  of  challenge  to  the  panel  sheriff 
or  array  of  jurors,  in  any  cause,  that  they  were  summoned  by  &c?ep*  Jl 
the  sheriff  who  was  a  party,  or  interested  in  such  cause,  or 
related  to  either  party  therein,  unless  it  be  alleged  in  such 
challenge,  and  be  satisfactorily  shown,  that  some  of  the  jurors 
drawn  by  the  clerk  were  not  summoned,  and  that  such  omis- 
sion was  intentional. 

§  58.  In  penal  actions  for  the  recovery  of  any  sum,  it  shall  J^gjJJ1^ 
not  be  a  good  cause  of  challenge  to  the  jurors  summoned,  or  tS  w' 
to  any  officer  summoning  them,  that  such  juror  or  officer  is  iMXVB' 
liable  to  pay  taxes  in  any  town  or  county,  which  may  be 
benefitted  by  such  recovery. 

Laws  of  1818,  154. 
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TITLI  4. 
Ballots  of 


™™  S  89«  At  thp  opening  of  every  court  at  which  issues  of  fact 

itfiSZt™  ar©  to  be  tried,  the  clerk  of  such  court  shall  cause  the  names 
of  the  several  persons  returned  as  jurors  by  the  sheriff,  with 
their  respective  additions  and  places  of  residence,  to  be  written 
on  several  and  distinct  pieces  of  paper ;  and  shall  roll  up  or 
fold  such  pieces  of  paper,  each  in  the  same  manner,  as  near 
as  may  be,  and  so  as  to  resemble  each  other  as  much  as  pos- 
sible, and  so  that  the  name  written  thereon  shall  not  be 
visible.  The  said  pieces  of  paper  shall  be  deposited  in  a 
sufficient  box,  from  which  they  shall  be  drawn,  as  herein  after 
provided. 

1  R.  L.,  331,  §  20;  Laws  of  1828,  351;  f  W.,  422. 

how  drawn     §  60.  When  any  issue  shall  be  brought  on  for  trial,  the 

**•  clerk  of  the  court,  under  its  direction,  shall  openly  dfaw  out 

of  the  box  in  which  they  were  deposited,  so  many  of  the 

ballots  containing  the  names  of  the  jurors  returned,  one  after 

another,  as  shall  be  sufficient  to  form  a  jury. 

Laws  of  1847,  ch.  134.    Pott,  toI  4,  p.  648. 

Fmt  S  61.  The  twelve  first  persons  who  shall  appear  as  their 

JEJjbJJ.  names  are  drawn  and  called,  and  shall  be  approved  as  indif- 
ferent between  the  parties,  shall  be  sworn,  and  shall  be  the 
jury  to  try  such  issue. 

1  N.  Y.,  451 ;  6  W.,  549  j  7  Cow.,  382 ;  1  Ab.,  299. 

Their  i»i-       §  62.  The  ballots  containing  the  names  of  the  jurors  so 
di^Sled  or.  sworn,  shall  be  then  deposited  in  another  box,  and  there  kept 
1*21]    apart  from  the  ballots  containing  the  names  of  the  other  jurors, 
until  such  jury  be  discharged. 

1  R.  L.,  331,  §  20;  Laws  of  1826,  357. 

when  S  63-  After  such  jury  shall  have  been  discharged,  the  bal- 

retumed  to  jq^  containing  their  names  shall  be  again  rolled  up  or  folded 

in  the  same  manner  as  herein  before  directed,  and  shall  be 

returned  to  the  box  from  which  they  were  first  taken ;  and  the 

same  course  shall  be  pursued  as  often  as  any  issue  shall  be 

brought  on  to  be  tried. 

when  one       $  <>4-  If  any  issue  shall  be  brought  on  to  be  tried,  while 

jury  out.     there  shall  be  a  jury  empannelled  in  another  cause  in  the 

same  court,  and  not  then  discharged,  the  court  may  order  a 

jury  to  be  drawn  in  the  manner  above  directed,  out  of  the 

when  an     box  containing  the  ballots  then  undrawn;  but  in  all  other 

of  iatbot?.    cases,  the  ballots  containing  all  the  names  of  all  the  jurors 

returned  and  appearing  at  such  court,  shall  lie  placed  together 

in  the  same  box,  before  any  jury  shall  be  drawn  therefrom. 

1  Wn  422. 

jnry  when       §  65.  If,  by  reason  of  there  being  one  or  more  juries  empan- 

nocundJown  celled,  or  for  any  other  reason,  there  shall  not  remain  any 

baiiots.       ballots  undrawn,  or  if,  in  consequence  of  jurors  being  set 

aside,  no  juror  can  be  obtained  from  the  list  of  those  retrained 

by  the  sheriff,  for  the  trial  of  any  issue,  the  court  may  as  in 

other  cases,  order  the  sheriff,  or  if  he  be  a  party  in  such  issue, 
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some  other  person  to  be  appointed  by  the  court,  to  summon  AKL  4 
jurors  from  the  by-standers,  or  other  persons,  who  shall  be 
returned  and  sworn,  as  herein  before  directed,  and  shall  be  a 
competent  jury  for  the  trial  of  such  issue,  notwithstanding 
there  may  be  none  of  the  panel  of  jurors  returned  by  the 
sheriff  upon  such  jury. 

§  66.  Before  any  jury  shall  be  drawn,  the  box  containing  y™,Jraf 
the  ballots  of  the  names  of  the  jurors  shall  be  closed,  and  shall  cSm  box. 
be  well  shaken,  so  as  to  intermingle  such  ballots ;  and  the 
clerk  shall  draw  such  ballots,  without  seeing  the  names  writ- 
ten on  them,  through  a  hole  made  in  the  lid  of  such  box,  so 
large  only  as  conveniently  to  admit  his  hand. 

§  67.  If  any  juror  be  absent  at  the  time  his  name  is  drawn  gJjjftSK* 
and  called,  or  be  set  aside,  or  excused  from  serving  on  the  returned  to 
trial  of  any  issue,  the  ballot  containing  his  name  shall  be 
rolled  up  or  folded  again,  in  the  same  manner  as  before,  and 
returned  to  the  box  containing  the  undrawn  ballots,  so  soon 
as  the  jury  shall  be  sworn  to  try  such  issue. 

1  Cow.,  369. 

S  68.  No  jury  shall,  in  any  case,  be  compelled  to  give  a  "ggj^ 
general  verdict,  so  that  they  find  a  special  verdict  showing 
the  facts,  respecting  which  issue  is  joined,  and  therein  require 
the  judgment  of  the  court  upon  such  facte. 

1R.L,  335,  §  21 ;  1  N.  Y.,  623 ;  13  J.  R.,  249. 

S  69.  Attaints  upon  untrue  verdicts  are  abolished ;  and  for  f^\ j£ 
any  verdict  rendered  by  him,  no  juror  shall  be  questioned,  or  *jjjjJJir 
be  subject  to  any  action  or  proceeding,  civil  or  criminal,  ve 
except  to  indictment  for  corrupt  conduct  in  rendering  such    i««) 
verdict,  in  the  cases  prescribed  by  law. 

1  R.  L.,  526,  §  30. 

§  70.  If  any  person  drawn  or  summoned  as  a  juror,  shall  Jjg» 
take  anything  to  give  his  verdict,  or  shall  receive  any  gift  or  gifts,  &c 
gratuity  whatever  from  any  party  to  a  suit,  for  the  trial  of 
which  such  person  shall  'be  drawn  or  summoned,  in  addition 
to  any  criminal  punishment  to  which  he  may  be  subject  by 
law,  he  shall  forfeit  ten  times  as  much  as  he  has  taken  or 
received,  to  the  party  in  the  suit  aggrieved  thereby ;  and  such 
party  shall  also  recover  his  damages  sustained  thereby. 

1  R.  L.,  334,  §  26. 

§  71.  Every  embraceor  that  shall  procure  a  person  drawn  or  JjJgJ 
summoned  as  a  juror,  to  take  gain  or  profit,  contrary  to  the  jjjj^***0 
provisions  of  the  last  section,  shall  forfeit  ten  times  the  amount  """*' 
or  value,  of  the  thing  so  taken,  to  the  party  aggrieved  there- 
by ;  and  such  party  shall  also  recover  his  damages  sustained 
thereby. 

§  72.  When  a  verdict  shall  have  been  rendered  in  any  cir-  ^"JJ}!' 
cuit  court,  the  clerk  of  the  court  shall  deliver  to  the  attorney  Jj~*L, 
of  the  party  in  whose  favor  such  verdict  was  rendered,  the 
circuit  roll  filed  in  the  cause,  and  a  certified  copy  of  the 
minutes  of  the  trial.    K  the  plaintiff  shall  have  been  non- 
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suited,  sucli  roll  and  minutes  shall  be  delivered  to  the  attorney 
of  the  defendant.  If  any  papers  in  the  cause  shall  have  been 
filed  with  the  clerk,  he  shall  annex  a  copy  thereof  to  the  said 
minutes,  if  required  by  the  party  to  whom  such  minutes  shall 
have  been  delivered. 

1  R.  L.,  326,  §  8 ;  2N.T,  100 ;  Laws  of  1840,  ch.  386. 

§  73.  In  all  cases  where  exceptions  are  allowed  by  law,  on 
the  trial  of  any  cause,  either  party  may  make  such  exception, 
at  the  time  the  decision  complained  of  is  made ;  or  if  such 
exception  be  to  the  charge  given  to  the  jury,  it  shall  be  made 
before  the  jury  shall  have  delivered  their  verdict. 

8  N.  Y.,  138. 

§  74.  Such  exception  shall  be  in  writing ;  but  the  court 
may  allow  such  time  as  shall  be  deemed  reasonable,  to  settle 
and  reduce  the  same  to  form. 

1  N.  Y.t  290. 

§  75.  If  the  truth  of  the  case  be  fairly  stated  in  such  excep- 
tions, it  shall  be  the  duty  of  the  person  or  persons  composing 
» the  court,  or  the  major  part  of  those  who  were  present  when 
the  decision  excepted  to  was  made,  to  sign  and  seal  such 
statement ;  and  they  may  be  compelled  to  do  so  by  the  court 
to  which  any  writ  of  error  may  by  law  be  brought,  upon  the 
judgment  rendered  in  such  cause,  or  which  shall  have  autho- 
rity to  decide  on  such  exceptions,  when  returned  to  them. 

5  D.,  235. 

<S  7G.  If  a  bill  of  exceptions  be  signed  in  a  cause,  it  shall 
not  prevent  the  argument  of  a  motion  to  set  aside  the  verdict 
in  such  cause,  on  the  ground  that  such  verdict  was  against 
evidence ;  but  such  motion  shall  be  argued  either  before  or 
after  the  decision  of  the  court  on  the  bill  of  exceptions,  as  the 
court  shall  direct. 

Codo,  §  2Gi.    Post,  VOL  6,  p.  73. 

g  77.  It  shall  not  be  necessary  for  any  judge  who  has  signed 
a  bill  of  exceptions,  to  appear  in  court  to  confess  or  deny  his 
seal.  But  such  bill  of  exceptions  shall  be  returned  with  the 
certificate  of  the  clerk  of  the  court  in  which  such  bill  was 
taken,  under  the  seal  of  the  court  of  common  pleas  of  his 
county,  stating  that  such  bill  was  signed  by  the  judge  or 
judges  whose  names  are  subscribed  thereto. 

5  D.,  235;  Codo,  §268.    Poet,  vol  5,  p.  75. 

§  78.  If  such  bill  be  taken  in  a  court  of  common  pleas,  or 
mayor's  court,  it  shall  be  filed  with  the  clerk  of  the  court, 
Who  shall  return  the  same,  together  with  the  record  and  other 
proceedings,  in  any  cause  which  shall  be  removed  by  writ  of 
error,  or  otherwise. 

Laws  of  1817,  334;  30  How.  P.  R,  5;  20  How.  P.  R.,70 ;  10Ab.,  166. 

§  79.  If  such  bill  be  taken  in  any  circuit  court  or  sittings, 
it  shall  bo  filed  with  the  clerk  of  such  court,  and  shall  be 
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delivered  by  the  clerk,  to  the  attorney  of  the  party  in  whose   T1TLE  * 
favor  the  verdict  in  the  cause  shall  have  been  rendered. 

§  80.  Such  bill  of  exceptions  shall  be  returned  to  the  £<>  bo 
supreme  court,  at  its  next  term,  who  shall  proceed  to  judg-  llp™me 
ment  thereon,  and  may  grant  a  new  trial  in  such  cause;  and  courtt  &Cm 
such  bill  of  exceptions,  together  with  the  judgment  thereon, 
shall  be  entered  in  the  record  of  the  proceedings  in  the 
cause. 

1  R.  L.,  319,  §  4;  29  Uow.  P.  R.,  10. 

§  81.  When  an  issue  of  fact  shall  have  been  joined  in  any  2£J2Ko 
cause,  and  the  plaintiff  shall  neglect  to  bring  such  issue  to  tr£i. 
trial,  according  to  the  course  and  practice  of  the  court,  such 
court,  on  the  application  of  the  defendant,  may  give  the  like 
judgment  for  the  defendant,  as  in  cases  of  non-suit,  or  may, 
upon  just  terms,  allow  a  further  time  for  the  trial  of  such 
issue. 

1  R.  L.,  521,  §  12  j  9  W.,  461. 

g  82.  If  further  time  for  the  trial  of  such  issue  be  allowed  &effe*to! 
by  the  court,  and  the  plaintiff  shall  neglect  to  try  the  same  gmen ' 
within  the  time  so  allowed,  the  court  shall  give  judgment  for 
the  defendant,  as  in  cases  of  non-suit.  All  judgments  given 
for  a  neglect  to  bring  a  cause  to  trial,  shall  have  the  like 
force  and  effect  as  judgments  upon  non-suits,  and  no  other ; 
and  costs  shall  be  awarded  upon  such  judgments,  in  the  same 
cases  as  on  judgments  of  non-suit,  and  in  no  other  case. 

S  83.  If  a  cause  be  not  tried  at  any  circuit  court  or  sittings,  g^SSST 
after  issue  shall  have  been  joined  therein,  it  shall  be  a  sufficient  cause  not 
continuance  on  the  circuit  roll,  and  on  the  record  of  judgment, 
to  state  the  fact  that  such  cause  was  not  tried,  and  that  the 
process  between  the  parties  is  continued  until  the  circuit 
when  such  issue  shall  be  tried,  or  until  the  term  when  some 
judgment  of  the  court  shall  be  given,  or  somo  order  bo  made 
concerning  such  suit. 

See  Laws  of  1861,  ch.  210 ;  1847,  eh.  134 ;  1840,  ch.  386 ;  Code,  §  204, 
268.     Post,  vol.  4,  pp.  649,  648,  684;  vol,  5,  pp.  64,  68. 

TITLE  V.  [4*43 

OF  AMENDING  PLEADINGS  AND  PROCEEDINGS. 

Sec.   1.  General  power  of  court  to  amend  before  judgment 

2.  Adverse  party  to  answer  amendments  in  substance. 

3.  Return  day  of  certain  process  not  to  bo  amended. 

4.  Formal  defects  may  be  amended  after  judgment. 

5.  Returns  by  officers,  Ac.,  amended  in  form. 

6.  Defects  in  awarding  venire,  on  the  record. 

7.  Certain  defects  to  be  disregarded  aftor  verdict,  confossion  or  default. 

8.  Such  defects  to  be  supplied  and  amended. 

9.  Amendments  not  to  be  made  without  order  of  court. 

10.  This  title  to  extend  to  all  actions  and  proceedings  at  law. 

§  1.  The  court  in  which  any  action  shall  be  pending,  shall  ^JSJffiJL 
liavo  power  to  amend  any  process,  pleading  or  proceeding  in  ment. 
such  action,  either  in  form  or  substance,  for  the  furtherance 
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of  justice,  on  such  terms  aa  shall  be  just,  at  any  time  before 
judgment  rendered  therein. 

1B.L,  117,  §  1;  22  B.,  137,  164;  2  D.f  185;  1  H.,  637;  19  W.,  99;  15 
W.,  301;  14  W.,  230;  9  W.,  310;  5  W.,  72;  4W,  310;  9  J.R, 
386;  6  Ab.,  380;  3  Ab.,  86;  13  How.  P.  R,  466;  3  How.  P.  BL, 
297 ;  1  How.  P.  R.f  250 ;  9  Cown  304;  45  B.,  195 ;  31  How.  P.  R,  166. 

S  2.  If  such  amendment  be  made  to  any  pleading  in  matter 
of  substance,  the  adverse  party  shall  be  allowed  an  oppor- 
tunity, according  to  the  course  and  practice  of  the  court,  to 
answer  the  pleading  so  amended. 

5  H.,  656;  7  J.  R,  468;  6  J.  R,  360;  1  J.  Ca.,  248;  1  Cai.,  153. 

§  3.  Process  by  which  any  action  shall  have  been  com- 
menced, and  on  which  any  defendant  shall  have  been  arrested, 
shall  not  be  amended  in  the  return  day  thereof. 

§  4.  After  judgment  rendered  in  any  cause,  any  defects  or 
imperfections,  in  matter  of  form,  contained  in  the  record, 
pleadings,  process,  entries,  returns  or  other  proceedings  in 
such  cause,  may  be  rectified  and  amended  by  the  court, 
in  affirmance  of  the  judgment,  so  that  such  judgment  shall 
not  be  reversed  or  annulled;  and  any  variance  in  the  record, 
from  any  process,  pleading  or  proceeding  had  in  such  cause, 
shall  be  reformed  and  amended,  according  to  such  original 
process,  pleading  or  proceeding. 

22  B.,  137 ;  1  B.,  51 ;  4  D.,  499;  6  H.,  277 ;  21  W.f  43;  45  B.t  195. 

S  5.  All  returns  made  by  any  sheriff  or  other  officer,  or  by 
any  court  or  subordinate  tribunal,  to  any  court,  may  be 
amended,  in  matter  of  form,  by  the  court  to  which  such 
returns  shall  be  made,  in  their  discretion,  as  well  before  as 
after  judgment. 

2  N.  Y.,  566;  22  B.,  137;  1  Cow.,  1;  17  J.  R,  346;  2  S.  Ol,  163;  1 

Cai.,  57 ;  3  How.  P.  R,  305 ;  2  How.  P.  R,  16. 

g  6.  Any  imperfection  or  defect  in  the  award  of  any  venire, 
or  any  omission  to  award  such  venire  on  the  record,  may  be 
amended  or  supplied  by  the  court  in  which  such  record  is. 

3  How.  P.  R,  305. 

S  7.  When  a  verdict  shall  have  been  rendered  in  any  cause, 
the  judgment  thereon  shall  nfct  be  stayed;  nor  shall  the  judg- 
ment upon  such  verdict,  or  any  judgment  upon  confession, 
default,  nihil  dicit  or  non  sum  informatus,  be  reversed, 
impaired,  or  in  any  way  affected,  by  reason  of  the  following 
imperfections,  omissions,  defects,  matters  or  things,  or  any 
of  them,  in  the  pleadings,  process,  proceedings  or  record, 
namely: 

1.  For  want  of  any  writ,  original  or  judicial- 

2.  For  any  default  or  defect  in  process ;  or  for  misconceiv- 
ing any  process,  or  awarding  the  same  to  a  wrong  officer ;  or 
for  the  want  of  any  suggestion  for  awarding  process ;  or  for 
any  insufficient  suggestion : 

3.  For  any  imperfect  or  insufficient  return  of  any  sheriff  or 
other  officer,  or  that  the  name  of  such  officer  is  not  set  to  any 
return  actually  made  by  him : 
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4.  For  any  variance  between  the  original  writ,  bill,  plaint 
and  declaration,  or  between  either  of  them : 

5.  For  any  mispleading,  miscontinuance;  or  discontinuance, 
insufficient  pleading,  lack  of  colour,  jeofail  or  misjoining  of 
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6.  For  the  want  of  any  warrant  of  attorney  by  either  party, 
except  in  cases  of  judgment  by  confession,  where  such  war- 
rant is  expressly  required  by  law : 

r.  For  any  party  under  twenty-one  years  of  age  having 
appeared  by  attorney,  if  the  verdict  or  judgment  be  for  him : 

8.  For  the  want  of  any  allegation  or  averment  on  account 
of  which  omission  a  special  demurrer  could  have  been  main- 
tained: 

9.  For  omitting  any  allegation  or  averment  of  any  matter, 
without  proving  which,  the  jury  ought  not  to  have  given  such 
verdict: 

io.  For  any  mistake  in  the  name  of  any  party  or  person ;  or 
in  any  sum  of  money ;  or  in  the  description  of  any  property ; 
or  in  reciting  or  stating  any  day,  month  or  year,  when  the 
correct  name,  time,  sum  or  description,  shall  have  been  once 
rightly  alleged,  in  any  of  the  pleadings  or  proceedings : 

n.  For  a  mistake  in  the  name  of  any  juror  or  officer : 

12.  For  the  want  of  a  right  venue,  if  the  cause  was  tried  by 
a  jury  of  the  proper  county : 

13.  For  any  informality  in  entering  a  judgment,  or  making 
up  the  record  thereof,  or  in  any  continuance  or  other  entry 
upon  such  record : 

14.  For  any  other  default  or  negligence  of  any  clerk  or 
officer  of  the  court,  or  of  the  parties,  or  their  counsellors  or 
attornies,  by  which  neither  party  shall  have  been  prejudiced. 

6  N.  Y.,  103;  1  B.,  51;  6  H.,  211;  3  D.,  353;  22  WM  369;  19  W.f  90, 
546,  621,  285 ;  16  W.,  49;  12  W.,  135,  215;  11  W.,  53 ;  1  W.,  234, 
408;  8  Cow.,  623;  1  Cow.,  30;  15  J.  R.,  318;  1  J.  R.,  505;  1  Cai., 
381;  2  Dm,  635;  1  How.  P.  R.,  21;  Code,  §  382,  383;  45  Bn  195. 

5  8.  The  omissions,  imperfections,  defects  and  variances  in  JjJJkt 
the  preceding  section  enumerated,  and  all  others  of  the  like  amen 
nature,  not  being  against  the  right  and  justice  of  the  matter 
of  the  suit,  and  not  altering  the  issue  between  the  parties,  or 
the  trial,  shall  be  supplied  and  amended  by  the  court,  where 
the  judgment  shall  be  given,  or  by  the  court  into  which  such 
judgment  shall  be  removed  by  writ  of  error. 

14  N.  T.f  251  ;6N.y,  102;  3  How.  P.  R.,  213. 

§  9.  No  process,  pleading  or  record,  shall  be  amended  or  SS^JJce* 
impaired,  by  the  clerk  or  other  officer  of  any  court,  or  by  any  »wy  £ 
other  person,  without  the  order  of  such  court,  or  of  some  other  liac11 
court  of  competent  authority. 

18  W.,  633;  2  Cow.,  454;  4  J.  C.  R.,  HO;  29  How.  P.  R.,  333. 

§  10.  The  provisions  of  this  Title  shall  extend  to  all  actions  Apgica ti<m 
in  courts  of  law,  and  to  all  suits  for  the  recovery  of  any  debt  Tiue. 
due  to  the  people  of  this  state,  or  for  any  debt,  duty  or  reve- 
nue belonging  to  them ;  and  also  to  all  actions  for  penalties     i*9*) 
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OTL1  *  and  forfeitures ;  to  all  writs  of  mandamus  and  prohibition ;  to 
all  informations  in  the  nature  of  a  quo  warranto  ;  to  writs  of 
scire  facias,  and  to  the  proceedings  thereto. 

UL,  121,  §  10;  see  Code,  ch.  6,  Tit  6,  Part  2 ;  Laws  of  1859,  ch. 
428;  21  N.  Y.f  152;  18  N.  Yn  585;  17  N.  Y.,  218;  14  N.  Y.,506; 
8  N.  Y.,  659;    6  N.  Yn  347;   5  N.  Y.,  455;    1  N.  Yn  430;  22 
,  B.,  137,  161;  16  B.,  347;  15  B.,  249;  9  B.,  202;  1  B.,  20,  48,  427, 

I  656;    1  D.,  279;    6  H.,  223,  242,  3  H.,  475;    1  H.f  204,  637;  22 

W.,  608;  20  W.,  673;  19  W.,  634,  632;  18  W.,  675;  15  W..  110, 
340;  13  W.,  29;  11  W.,  53;  10  W.,  213,  541;  6  W.,  516;  6  W, 
103;  3  W.,  573;  2  W.,  221,  294;  1  W.,302;  3  B.  Ch.f  148;  2R 
Ch.,  314,  573;  10  Pal,  359;  9  PaL,  395;  7  Pai.,  259,  382;  4  Pai, 
290,  457  ;  2  Pai.,  358;  1  Pai.,  572  ;  9  Cow.,  151;  8  Cow.,  623,  652, 
746,  755;  7  Cow.,  344,  524;  6  Cow.,  39,  360,  606;  4  Cow.,  71,80, 
144,  603;  3  Cow.,  39,  42;  2  Cow.,  408;  1  Cow.,  41,  65,  131, 183, 
218,  430,  582;  19  J.  R.,  244;  18  J.  R.,  28;  17  J.  R.,  86,  346;  16  J. 
R.,  149;  14  J.  R.,  219;  11  J.  R,  141;  7  J.  R.,  468;  4  J.  R,  499; 
3  J.  R.,  95,  257,  526;  2  J.  R.,  481;  8  Ab.,  33,  152;  1  Ab.,  6,  352, 
472 ;  6  Ab.,  151 ;  6  Ab.,  241 ;  3  Ab.,  86;  17  How.  P.  R.,  381,  477; 
16  How.  P.  R,  129,  385;  14  How.  P.  R.,  231,  380,  522;  11  How.  P. 
R.,  503;  8  How.  P.  R.,  40 ;  7  How.  P.  R.,  140,  219,  410  4  How. 
P.  R.,  174;  35  B.  114-  14-Ab.;  28.    Post,  vol.  5,  p.  48. 

TITLE  VI. 

OF  THE  POWERS  AND  DUTIES  OF  SHERIFFS  CORONERS  AND 
OTHER  OFFICERS,  IN  THE  ARREST  AND  IMPRISONMENT  OP 
PERSONS  IN  CIVIL  ACTIONS  ;  IN  THE  RETURN  AND  EXECU- 
TION OF  PROCESS  ;   AND  IN  CERTAIN  OTHER  CASES. 

Art.  1.  —  Of  the  arrest  of  persons  on  civil  process. 

Art.  2.  — Of  the  imprisonment  of  persons  arrested  on  civil  process. 

Art.  3.  —  Of  the  liberties  of  jails,  and  admitting  prisoners  thereto. 

Art.  4.  —  Of  escapes,  and  the  liabilities  of  sheriffs  therefor. 

Art.  5.  —  Proceedings  on  the  election  or  appointment  of  a  new  sheriff. 

Art.  6.  —  Of  the  duties  of  sheriffs,  in  the  execution  and  return  of  process. 

Art.  7. — Proceedings  in  case  of  resistance  to  the  execution  of  process. 

Art.  8.  —  Provisions  concerning  the  duties  of  coroners  in  executing  civil  process, 

in  cases  where  sheriffs  are  parties. 
Art.  9. — Provisions  concerning  persons  committed  under  the  authority  of  courts 

of  the  United  States,  to  jails  within  this  state. 

ARTICLE  FIRST. 

OF  THE  ARREST  OF  PERSONS  ON  CIVIL  PROCESS. 

Sec.  1.  Sheriffs,  &c.f  not  to  receive  pay  from  prisoners  for  certain  articles. 

2.  No  rewards  for  keeping  prisoners  out  of  jail,  or  waiting,  Ac. 

3.  Compensation  for  lodgings  out  of  jail. 

4.  Such  prisoner  may  send  for  necessaries. 

5.  Jailors  not  to  receive  rent  for  chambers,  or  fees  for  discharging. 

6.  When  sheriffs  may  pass  through  other  counties. 

7.  Not  an  escape,  and  sheriffs  not  liablo  to  arrest 

pay  not  to  S  *•  When  a  sheriff  or  other  officer  shall  arrest  any  person, 
fronTri^  ky  virtue  of  any  mesne  or  final  process,. or  by  virtue  of  any 
BOMiS'in  other  civil  process,  he  shall  not  charge  such  prisoner  with  anj 
£s^n  sum  of  money,  or  demand,  or  receive  from  him  any  sum  of 
money,  or  any  valuable  thing,  for  any  drink,  victuals,  or 
other  thing  whatsoever,  furnished  or  provided  for  such  officer, 
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or  for  such  prisoner,  at  any  tavern,  ale-house,  or  public  victu-     ABT'  u 
ailing  or  drinking  house. 

lR.iL,  424,  §  16. 

§  2.  No  sheriff  or  other  officer,  who  shall  have  arrested  any  ^£for 
person,  shall,  while  such  person  is  in  his  custody,  demand  or  SSting™ 
receive  any  gratuity  or  reward,  upon  any  pretence  whatever,  Ac* 
for  keeping  such  prisoner  out  of  jail,  or  for  waiting  for  such 
prisoner  to  find  bail  or  agree  with  his  adversary,  or  for  waifc- 
ing  for  any  other  purpose. 

g  3.  If  any  person  be  arrested  and  kept  in  any  house  other  ^JJSJ"8* 
than  the  jail  of  the  county,  neither  the  officer  arresting  him,  icSginL 
nor  the  person  in  whose  custody  such  prisoner  may  be,  shall  jSS. 
demand  or  receive  from  such  prisoner,  any  other  or  greater 
sum  for  lodging,  drink,  victuals,  or  other  necessary  things, 
than  shall  have  been  prescribed  by  the  court  of  general  ses- 
sions of  the  county ;  or  if  no  rate  shall  have  been  prescribed     t4ari 
by  such  court,  such  officer  er  person  shall  not  receive  any 
other  or  greater  sum,  than  shall  be  allowed  by  a  justice  of  the 
peace  of  the  same  town,  upon  proof  that  the  lodgings  or  other 
things  furnished  were  so  furnished  at  the  request  of  such 
prisoner.    And  in  no  case  shall  such  officer  or  person  demand 
or  receive  any  pay  or  compensation  for  any  spirituous  liquors 
sold  or  delivered  to  such  prisoner. 

1R.L,  424,  §16. 

S  4.  A  prisoner  so  kept  in  any  house,  may  send  for  and  Jjj^f^ 
have  any  beer,  ale,  cider,  victuals  and  other  necessary  food,  nee,  Ac 
and  such  bedding,  linen,  and  other  necessary  things,  as  such 
prisoner  shall  think  fit,  where  and  from  whom  he  pleases, 
without  any  detaining  or  paying  for  the  same,  or  any  part 
thereof,  to  the  officer  arresting  him,  or  to  the  person  in  whose 
custody  such  prisoner  may  be. 

§  5.  No  sheriff,  jailer  or  other  officer,  shall  demand  or  gj^gj,. 
receive  any  money  or  valuable  thing  whatsoever,  for  the  jauSs  f<*i 
chamber  rent  of  any  prison,  or  any  fees,  compensation  or    c* 
reward,  for  the  commitment,  detaining  in  custody,  release  or 
discharge  of  any  prisoner,  other  than  such  fees  as  are  expressly 
allowed  by  law. 

§  6.  Any  sheriff  or  other  officer,  who  shall  have  arrested  ^Ing 
any  prisoner  in  any  county,  may  pass  over,  across  and  through  othe?8 
such  parts  of  any  other  county  or  counties,  as  shall  be  in  the  count,e8- 
ordinary  route  of  travel  from  the  place  where  such  prisoner 
shall  have  been  arrested,  to  the  place  where  he  is  to  be  con- 
veyed and  delivered,  according  to  the  command  of  the  process 
by  which  such  arrest  shall  have  been  made. 

Laws  of  1818,  6,  §  1 ;  9  W.,  206. 

§  7.  Such  conveyance  shall  not,  in  any  case,  be  deemed  an  jjyjg^ 
escape;  nor  shall  the  prisoner  so  conveyed,  or  the  officers  *c. 
having  him  in  their  custody,  be  liable  to  arrest  on  any  civil 
process,  while  passing  through  such  other  county  or  counties. 
Laws  of  1818,  6,  §  2. 
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OTLE  *  AMTICUB  SECOND. 

OF  THB  IMPRISONMENT  OF  PEBflONS  ARRESTED  ON  CIVIL  PROCESS. 

Sbo.  8.  Prisoners  on  civil  and  criminal  process  not  to  be  kept  together. 

9.  Females  not  to  be  imprisoned  in  actions  on  contract 

10.  Males  and  females,  not  to  be  kept  together.  , 

11.  Penalty  for  violating  preceding  provisions. 

12.  Present  jail  in  New- York,  continued. 

13.  Existing  jails  in  other  counties  continued. 

14.  When  jails  of  contiguous  county  to  be  used. 

15.  When  use  to  cease. 

16.  Duty  of  sheriff  of  contiguous  county. 

1*7.  Responsibility  and  power  of  such  sheriffs, 

18.  Prisoners  on  limits  previous  to  designation  made. 

19.  Prisoners  entitled  to  limits,  after  designation  made. 

20.  Prisoners  removed,  entitlod  to  limits. 

21.  Designation  of  other  jail,  when  to  be  revoked. 

22.  Proceedings  on  revocation  being  made. 

23.  Certain  room  may  be  used  by  sheriff  of  Washington. 

24.  Removal  of  prisoners  to  different  jaila  in  same  county. 

25.  Removal  in  case  of  fire. 

26.  Removal  in  cases  of  pestilence. 

27.  Places  to  which  removed,  to  be  deemed  jails. 

28.  Physician  to  each  jail,  to  be  appointed. 

[4381  29.  liquor  not  to  be  sold  in  jail ;  nor  used  without  permit. 

30.  When  permit  to  be  granted  by  physician. 

31.  Penalty  for  bringing  liquor  into  jail 

32.  Jailers  to  deliver  pleadings,  Ac.  to  prisoners. 

confine-         g  8.  Prisoners  arrested  on  civil  process,  shall  be  kept  in 

piiSoom    rooms  separate  and  distinct  from  those  in  which  prisoners 

pr\^M.      detained  on  a  criminal  charge  or  conviction,  shall  be  confined ; 

and  on  no  pretence  whatever,  shall  prisoners  on  civil  and 

criminal  process,  be  put  or  kept  in  the  same  room. 

1  R.  L.,  425.  %  16;  42  B.,  436. 

ib  or  §  9.  No  female,  shall  be  imprisoned  on  any  process  in  any 

females.      cj^jj  action,  founded  upon  contract. 

n>.  or  males     §  10.  Male  and  female  prisoners,  unless  they  be  husband 
!£!!£       and  wife,  shall  not  be  put,  kept  or  confined  in  the  same  room 
in  any  prison. 

1  R.  L.,  426,  §  18. 

Penalties.  §  11.  Every  sheriff  or  other  officer,  who  shall  offend  against 
any  of  the  preceding  provisions  of  this  Title,  shall  forfeit  to 
the  party  aggrieved,  three  times  the  damages  found  by  the 
jury;  and  shall  be  liable  to  an  indictment  for  a  misdemeanor, 
and  upon  conviction  thereof,  in  addition  to  any  other  punish- 
ment, shall  forfeit  his  office  or  place. 

1  R.  L.,  425,  §  17  A  18. 

jaii  to  New.      §  12.  The  building  now  used  as  a  jail  in  the  city  of  New- 
York,  for  the  confinement  of  persons  on  civil  process,  shall 
iseerouv  be  and  continue  the  jail  of  the  city  and  county  of  New- York, 
*  for  the  confinement  of  such  persons,  and  the  sheriff  of  the 

city  and  county  of  ftew-York  shall  have  the  custody  thereof, 
and  of  the  prisoners  in  the  same. 

1  R.  L.,  42T,  §  1;  1  R.  L.,  422,  §  1. 
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S  13.  The  buildings  now  used  as  jails  and  prisons  in  the  j.Sff;1 
respective  counties  of  this  state,  shall  be  and  continue  the  jails  gjjjj* conn- 
of  the  said  counties  respectively,  until  other  buildings  shall  [s^tom, 
be  designated  or  erected  for  that  purpose,  according  to  law;  p-*mwj 
and  the  sheriffs  of  the  said  counties  respectively,  shall  have 
the  custody  of  such  jails  and  prisons,  and  of  the  persons 
confined  in  the  same. 

1B.L,  422,  §  2. 

$  14.  If  in  any  county  there  shall  not  be  a  jail,  or  the  jail  *figff* 
erected  shall  become  unfit  or  unsafe  for  the  confinement  of    COD  Dglh 


prisoners,  or  shall  be  destroyed  by  fire  or  otherwise,  the  judges  "*' 
of  the  county  courts  of  such  county,  or  any  three  of  them, 
shall,  by  an  instrument  in  writing,  to  be  filed  with  the  clerk 
of  the  county,  designate  the  jail  of  some  contiguous  county, 
for  the  confinement  of  the  prisoners  of  their  county,  or  for 
the  confinement  of  any  one  or  more  of  such  prisoners,  which 
shall  thereupon,  to  all  intents  and  purposes,  except  as  herein 
otherwise  provided,  become  the  jail  of  the  county  for  which 
it  shall  have  been  so  designated,  and  for  the  purposes  expressed 
in  such  instrument. 

1R.L,  432,  §  18.  * 

S  15.  Such  designation  may  be  modified  or  annulled  by  the  n>-  **«  to 
court  of  common  pleas  of  the  county,  by  whose  judges  the  ***** 
same  was  made,  on  the  application  of  the  sheriff  thereof,  by 
an  order,  to  be  entered  in  the  minutes  of  such  court. 

S  16.  A  copy  of  such  instrument  of  designation,  duly  cer-     raw 
tilled  by  the  clerk  of  the  county,  under  his  official  seal,  shall  Sgjf  *& 
be  served  on  the  sheriff  and  keeper  of  the  jail  so  designated ; 
whose  duty,  it  shall  be,  from  thenceforth,  to  receive  into  such 
jail,  and  there  safely  keep,  all  persons  who  may  be  lawfully 
confined  therein,  pursuant  to  the  foregoing  provisions. 

1  B.  L.,  432,  §  20. 

S  17.  Such  sheriff  shall  be  responsible  for  the  safe  keeping  hi>  mpg- 
of  the  persons  so  committed  to  such  jail,  in  the  same  manner  "     *' 
and  to  the  same  extent,  as  if  he  were  sheriff  of  the  county  for 
whose  use  such  jail  shall  have  been  designated,  and  with 
respect  to  the  persons  so  committed,  shall  be  deemed  the 
sheriff  of  such  county. 

5  18.  If  any  prisoners  confined  on  civil  process,  shall  have  Priori 
been  admitted  to  the  liberties  of  the  jail  of  the  county  tor  wnuSiV 
which  such  designation  shall  have  been  made,  previous  to 
such  designation,  they  shall,  notwithstanding,  be  entitled 
to  remain  within  such  liberties ;  but  may  be  removed  to  the 
jail  so  designated,  and  confined  therein,  by  the  sheriff  to 
whom  they  shall  have  given  bonds  for  such  liberties,  in  the 
same  cases,  and  in  the  same  manner,  as  such  sheriff  might  by 
law  confine  them  in  the  jail  of  his  own  county. 

$  19.  If  any  persons  shall  be  in  the  custody  of  the  sheriff  StSSSur 
of  the  county  for  which  such  designation  shall  have  been  jjjj0Ttl01 
made,  subsequent  to  such  designation,  and  shall  be  entitled 
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TITL*  *    according  to  law,  to  the  liberties  of  the  jail  thereof,  they  shall 

be  confined  within  the  liberties  of  snch  jail,  in  the  same 

manner,  and  in  the  same  cases,  as  if  no  such  designation  had 

been  made ;  but  may  be  removed  by  such  sheriff,  to  the  jail 

so  designated,  and  confined  therein,  in  the  same  cases,  and  in 

the  same  manner,  as  such  sheriff  might  by  law  confine  them 

in  the  jail  of  his  own  county. 

prisoner*        g  20.  If  any  persons  confined  in  the  jail  so  designated,  on 

civil  process,  or  removed  there,  as  herein  before  provided, 

shall  by  law  be  entitled  to  the  liberties  of  the  jail,  the  sheriff 

of  the  county  in  which  the  jail  so  designated  shall  be,  shall 

admit  them  to  the  liberties  of  such  jail,  in  the  same  manner, 

and  iii  the  same  cases,  as  if  they  had  been  originally  arrested 

by  such  sheriff,  on  process  directed  to  him. 

dMi^atSm      S  21.  Whenever  a  jail  shall  be  erected  for  the  county,  for 

o? Ba£5th<£n  whose  use  such  designation  shall  have  been  made,  or  ite  jail 

jalL  shall  be  rendered  fit  and  safe  for  the  confinement  of  prisoners, 

the  judges  of  the  county  courts  of  the  county,  or  any  three 

of  them,  shall,  by  an  instrument  in  writing,  to  be  filed  with 

the  clerk  of  the  county,  declare  that  the  necessity  for  such 

•    designation  has  ceased,  and  that  the  same  is  thereby  revoked 

and  annulled. 

1  B.  L.,  432,  §  19. 

Proceed-         S  22.  The  clerk  of  the  county  shall  immediately  serve  a 
logs  there-   CQ^  (>j»  HW^  revocation  upon  the  sheriff  thereof,  whose  duty 
[430]     it  shall  be  to  remove  the  prisoners  belonging  to  his  custody, 
and  so  confined  without  his  comity,  to  his  proper  jail ;  and  if 
any  prisoners  shall  have  been  admitted  to  the  liberties  of  the 
jail  in  such  other  county,  they  shall  also  be  removed,  and 
shall  be  entitled  to  the  liberties  of  the  jail  of  the  county  to 
which  they  shall  be  removed,  in  the  same  manner  as  if  they 
had  been  originally  arrested  in  such  county. 
specui  pro-      §  23.  The  sheriff  of  the  county  of  Washington,  whenever 
roSHStaSr     he  shall  think  proper,  may  make  use  of  one  of  the  lower 
willing-     roollls  in  the  northeast  quarter  of  the  court-house  at  Sandy- 
Hill,  in  the  county  of  Washington,   constructed  for  that 
purpose,  for  the  confinement  of  persons  on  civil  process, 
which  shall  be  deemed  a  jail  of  that  couaty,  for  that  purpose 
only. 

1  11.  L.,  430,  §  11. 

several  §  24.  The  sheriffs  of  any  of  the  counties  of  this  state,  in 

lameIn  which  there  are  or  shall  be  established- more  than  one  jail, 
county.  may  confine  their  respective  prisoners  in  either  of  such  jails, 
and  may  remove  them  from  one  jail  to  another  within  the 
county,  whenever  such  sheriff  shall  deem  it  necessary  for 
their  safe  keeping,  or  whenever  it  shall  be  necessary  for  their 
appearance  at  any  court. 

1  R.  L.,  430,  §  27  &  28. 

Removal  in      S  25.  Whenever,  by  reason  of  any  jail  being  on  fire,  or  any 
cu«eof  ore.  buying  contiguous,  or  near,  to  a  jail,  being  on  fire,  there 
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shall  be  reason  to  apprehend  that  the  prisoners  confined  in  ABT'  * 
snch  jail,  may  be  injured  or  endangered  by  such  fire,  the 
sheriff  or.  keeper  of  such  jail  may,  in  his  discretion,  remove 
such  prisoners  to  some  safe  and  convenient  place,  and  there 
confine  them,  so  long  as  may  be  necessary  to  avoid  such 
danger;  and  such  removal  and  confinement  shall  not  be 
deemed  an  escape  of  such  prisoners. 

§  26.  Whenever  any  pestilence  or  contagious  disease  shall  *%££*  to 
break  out  in  any  jail,  or  in  the  vicinity  of  any  jail,  and  the  £25™*. 
physician  to  such  jail  shall  certify  that  such  pestilence  or 
disease  is  likely  to  endanger  the  health  of  the  prisoners  con- 
fined in  such  jail,  any  two  judges  of  the  county  courts  of  the 
county  in  which  such  jail  is  situated,  or  in  the  city  and  county 
of  New-York,  the  mayor  or  recorder,  and  any  alderman  of 
that  city,  and  in  the  city  and  county  of  Albany,  the  mayor  or 
recorder,  and  any  alderman  of  the  city  of  Albany,  shall,  in 
writing,  designate  some  safe  and  convenient  place  within  such 
comity,  or  the  jail  of  some  contiguous  county,  as  a  place  of 
confinement  for  such  prisoners ;  which  designation  shall  be 
filed  in  the  office  of  the  clerk  of  the  county ;  and  shall  autho- 
rise the  sheriff  to  remove  such  prisoners  to  the  place  or  jail 
so  designated,  and  there  confine  them,  until  they  can  be  safely 
returned  to  the  jail  from  which  they  were  taken. 

S  27.  Any  place  to  which  the  prisoners  in  any  jail  shall  be  Tobedeem 
removed,  pursuant  to  the  preceding  provisions,  shall,  during  ed3aU* 
the  time  of  the  confinement  of  such  prisoners  therein,  be 
deemed  the  jail  of  the  county. 

5  28.  The  boards  of  supervisors  of  the  several  counties  of  psu 
this  state,  shall,  within  one  year  after  this  Title  takes  effect  gffi111- 
as  a  law,  appoint  some  reputable  physician  duly  authorised 
to  practise  physic,  to  be  physician  to  the  jail  of  their  respective 
counties ;  and  in  case  there  is  more  than  one  jail  in  any  county, 
a  physician  to  each  jail;  and  the  common  council  of  the  city 
of  New-York,  shall,  within  the  same  time,  appoint  a  similar 
physician  to  the  jail  of  the  said  city  and  county;  such  physi- 
cians shall  hold  their  offices  during  the  pleasure  of  the  board 
appointing  them. 

l^L,  433,  §  24. 

5  29.  No  spirituous  liquors  shall,  on  any  pretence  whatever,  selling  md 
be  sold  within  any  building  used  and  established  as  a  jail ;  nor  SmSr  in 
shall  any  kind  of  spirituous,  fermented  or  other  liquor,  except Ja&B* 
cider  and  that  quality  of  beer  called  table-beer,  be  brought 
into  any  jail  for  the  use  of  any  person  confined  therein,  with- 
out a  written  permit  by  the  physician  to  such  jail,  which  shall 
be  delivered  to  and  kept  by  the  keeper  thereof,  specifying  the 
quantity  and  quality  of  the  liquor  which  may  be  furnished  to 
any  prisoner,  the  name  of  the  prisoner  for  whom,  and  the 
time  when  the  same  may  be  furnished. 

1R.L,  433,  §  23  ft  24. 

§  30.  No  such  permit  shall  be  granted,  unless  it  shall  satis-  J2S^£ 

n.— 57      •  r^^n 
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factorily  appear  to  such  physician,  that  the  liquor  allowed  to 
be  furnished,  is  absolutely  necessary  for  the  health  of  the 
prisoner  for  whose  use  it  is  permitted;  which  shall  be  specifi- 
cally stated  in  such  permit. 

§  31.  Every  person  who  shall  sell  or  bring  into  any  jail, 
any  spirituous,  fermented  or  other  liquor,  contrary  to  the 
foregoing  provisions,  and  every  sheriff,  keeper  of  a  jail, 
assistant  to  such  keeper,  or  other  officer  employed  in  or  about 
Any  jail,  who  shall  knowingly  suffer  any  spirituous  or  other 
liquor  to  be  sold  or  used  in  a  jail,  contrary  to  the  foregoing 
provisions,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof,  shall  be  subject  to  imprisonment  not 
exceeding  one  year,  or  to  a  fine  not  exceeding  two  hundred 
and  fifty  dollars,  or  both,  in  the  discretion  of  the  court;  and 
every  sheriff  or  other  officer  so  convicted,  shall  forfeit  his 
office. 

1RL,  433,  §  24  &  25. 

§  32.  Every  sheriff  or  jailer  upon  whom  a  declaration, 
notice,  or  any  other  proceeding  directed  to  any  prisoner  in 
his  custody,  shall  be  served,  shall,  within  five  days  thereafter, 
deliver  the  same  to  such  prisoner,  with  a  note  thereon  of  the 
time  of  the  service  thereof  upon  such  sheriff  or  jailer;  and 
for  every  neglect  or  violation  of  this  section,  the  sheriff  or 
jailer  guilty  thereof,  shall  be  liable  to  such  prisoner  for  all 
damages  occasioned  thereby. 

1  R.  It,  426,  §  26. 

See  Laws  of  1845,  chap.  69.    Post,  vol.  5,  p.  162. 
ARTICLE  THIRD. 

OF  THE  LIBERTIES  OF  JAILS,   AHD  ADMITTING  PRISONERS  THERETO. 

Sbo.  33.  Existing  liberties  of  jails,  to  remain. 

34.  How  established  in  counties  hereafter  erected. 

35.  When  and  how  altered  by  courts  of  coirimon  pleas. 

36.  Liberties  how  to  be  entered  and  designated. 

37.  Liberties  to  be  established  in  New- York. 

38.  Descriptions  of  liberties  to  be  furnished  jailers. 

39.  Jailers  to  exhibit  such  descriptions. 

40.  Who  entitled  to  liberties  of  jails.  • 

41.  Bond  to  be  given,  its  penalty. 

42.  Condition  of  bond. 

43.  For  whose  indemnity  bond  to  be  held. 

44.  When  person  may  be  recommitted. 

45.  Sureties  in  bond,  may  surrender  their  principal. 

46.  How  such  surrender  to  be  made. 

47.  What  to  be  escape  of  person  giving  .bond. 

48.  Defence  to  suit  on  bond  by  sheriff. 

.  49.  Concluded  by  judgment  against  sheriff. 

50.  When  judgment  to  be  rendered  summarily  for  sheriff! 

51.  Proceedings  to  entitle  him  to  such  judgment. 
62.  When  proceedings  thereon  to  be  suspended. 

53.  When  judgment  to  be  vacated. 

54.  Evidence  of  sheriff's  damages;  his  costs  and  expenses. 

55.  Bond  when  to  be  assigned  to  plaintiff. 
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Sec.  56.  Action  thereon ;  damages  to  be  recovered.  ART.  a. 

57.  Acceptance  of  assignment,  to  bar  action  against  sheriff. 

58.  Defence  in  action  by  assignee  of  bond. 

59.  Proceedings  on  judgment  against  sheriff,  when  stayed. 

60.  Not  to  extend  to  voluntary  escapes. 

§  33.  The  liberties  of  the  jails  of  the  city  and  county  of  ^}jf 
New-York,  of  the  city  and  county  of  Albany,  and  of  the  SnSd. 
several  counties  of  this  state,  as  the  same  have  already  been 
established  according  to  law,  by  the  courts  of  common  pleas 
of  the  said  counties,  and  of  the  said  cities  and  counties 
respectively,  or  otherwise,  shall  be  and  remain  the  liberties 
thereof, 

1B.L,  428,  §  4;  see  Laws  of  1846,  ch.  32. 

§  34.  Wherever  such  liberties  have  not  been  established,  Howeitab. 
and  in  counties  hereafter  erected,  the  court  of  common  pleas  Ute?liere' 
of  such  county  shall  appoint  and  designate  a  reasonable 
space  of  ground  adjacent  to  the  jail  or  jails  of  such  county, 
to  be  denominated  the  liberties  thereof,  as  follows: 
•  i.  Such  liberties  shall  be  laid  out  in  a  square  or  parallelo- 
gram, as  near  as  may  be;  but  any  stream  of  water,  canal  or 
highway,  may  be  adopted  as  an  exterior  line,  notwithstand- 
ing the  same  may  not  be  in  a  straight  line,  or  may  not  be  at 
light  angles  with  the  other  exterior  lines  of  such  liberties: 

2.  They  shall  not  exceed  five  hundred  acres  in  extent: 

3.  A  minute  description  of  the  boundaries  of  such  liberties 
and  their  extent,  shall  be  entered  on  the  minutes  of  the  court: 

4.  The  boundaries  and  limits  of  such  liberties,  shall  be 
designated  by  monuments,  or  enclosures,  or  posts,  or  other 
visible  and  permanent  marks,  at  the  expense  of  the  county. 

1B.L,  428,  §  4 ;  Laws  of  1822,  72  j  see  Laws  of  1861,  ch.  21.    Post, 
voL  4,  p.  634. 

§  35.  The  liberties  of  the  jails  in  any  county  of  this  state,  Jftgjjjj™ 
may  be  altered  by  the  court  of  common  pleas  of  such  county,  °        "*" 
in  their  discretion,  not  oftener  than  once  in  three  years,  sub- 
ject to  the  same  restrictions  as  are  prescribed  in  the  last  sec- 
tion, in  respect  to  the  form  and  extent  of  such  limits.    But 
in  cases  where  the  jail  liberties  in  any  county  shall  have  been 
fixed  by  any  statute  of  this  state,  no  alteration  shall  be  made    [433) 
by  which  any  part  of  the  present  jail  liberties  of  such  county 
shall  not  be  included  within  the  liberties  as  altered. 

§  36.  Such  alterations  shall  be  entered  in  the  minutes  of  ^e* 
the  court ;  and  the  boundaries  and  limits  of  the  liberties,  as  designated. 
altered,  shall  be  designated*  under  the  order  of  the  court,  in 
the  same  manner  as  hereinbefore  directed  in  respect  to  the 
original  designation  thereof. 

S  37.  The  liberties  of  the  jail  of  the  city  and  county  of  New  now  Hber- 
York,  shall  be  established  anew  by  the  court  of  common  pleas  tot*  New 
of  said  city  and  county,  within  three  months  after  this  Chap- 
ter shall  take  effect  as  a  law.    Such  liberties  shall  not  com- 
prehend a  larger  space  than  one  thousand  acres,  and  in  the 
designation  thereof,  the  provisions  of  the  thirty-fourth  section 
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of  this  Article  shall  be  observed,  except  as  to  the  extent  of 
such  limits. 

See  Laws  of  1846,  ch.  32. 

§  38.  A  copy  of  the  minutes  of  the  court  of  common  pleas, 
establishing  the  liberties  of  any  jail,  and  of  the  mintites 
making  subsequent  alterations,  shall  be  made  and  certified  by 
the  clerk  of  the  county,  and  be  by  him  delivered  to  the  keeper 
of  such  jail,  within  six  months  after  this  Title  shall  take  effect 
as  a  law;  and  certified  copies  of  any  original  establishment 
of  liberties,  and  of  all  alterations  which  shall  be  made  in  the 
liberties  of  any  jail,  shall,  immediately  after  the  entry  of 
the  same  in  the  minutes  of  the  court,. be  made  out  and  de- 
livered to  the  keeper  of  such  jail. 

§  39.  The  keeper  of  every  jail  to  whom  such  certified  copies 
shall  be  delivered,  shall  keep  the  same  exposed  to  public  view 
in  some  open  and  public  part  of  such  jail;  and  it  shall  be  the 
duty  of  such  jailer  to  exhibit  the  same  to  every  person  who 
shall  be  admitted  to  the  liberties  of  such  jail,  at  the  time  of 
his  executing  the  bonds  for  that  purpose  herein  after  pre-' 
scribed. 

§  40.  Every  person  who  shall  be  in  the  custody  of  the 
sheriff  of  any  county,  by  virtue, 

1.  Of  any  capias  ad  respondendum:  or, 

2.  Of  any  execution  in  a  civil  action:  or, 

3.  By  virtue  of  any  attachment  for  the  non-payment  of 
costs  in  a  civil  action:  or, 

4.  In  consequence  of  a  surrender  in  exoneration  of  his  bail: 
Shall  be  entitled  to  be  admitted  to  the  liberties  of  the  jail 

which  shall  have  been  established  in  such  county  according  to 
law,  upon  executing  a  bond  to  such  sheriff  and  his  assigns,  as 
prescribed  in  the  next  section. 

1  B.  L.,  429,  §  6  ;  4  Pai.,  283,  39*7 ;  6  Ab.,  209. 

§  41.  Such  bond  shall  be  executed  by  the  prisoner,  and  one 
or  more  sufficient  sureties,  being  inhabitants  and  householders 
of  the  county,  in  a  penalty  which  shall  be  as  follows: 

1.  It  shall  be  not  less  than  double  the  amount  of  the  sum 
in  which  the  sheriff  was  required  to  hold  the  defendant  to 
baa,  if  he  be  in  custody  on  mesne  process,  or  be  surrendered 
in  exoneration  of  his  bail  before  judgment  docketed  against 
him: 

2.  It  shall  be  not  less  than  double  the  amount  directed  to 
be  levied  by  the  execution  or  attachment,  if  he  be  in  custody 
upon  attachment  or  execution: 

3.  It  shall  be  not  less  than  double  the  amount  for  which 
judgment  shall  have  been  rendered  against  him,  if  he  be  sur- 
rendered after  judgment  docketed. 

§  42.  Such  bond  shall  be  conditioned,  that  the  person  so  in 

custody  of  such  sheriff,  shall  remain  a  true  and  faithful 

.  prisoner,  and  shall  not,  at  any  time,  or  in  any  manner,  escape 

or  go  without  the  limits  and  boundaries  of  the  liberties  estab- 
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li&hed  for  the  jail  of  such  county,  until  discharged  by  due    AEX,t" 
course  of  law. 

g  43.  Every  such  bond  taken  for  the  liberties  of  any  jail,  2kwtal 
shall  be  valid,  and  shall  be  held  for  the  indemnity  of  the 
sheriff  taking  the  same,  and  of  the  party  at  whose  suit  the 
prisoner  executing  such  bond  shall  be  confined. 

g  44.  If  a  sheriff  who  shall  have  taken  any  such  bond  for  g£?nS?ii" 
the  liberties  of  any  jail,  shall  discover  that  any  surety  to  such  »<»«! 
bond  is  insufficient,  he  may  commit  the  prisoner  who  executed 
the  same,  to  close  confinement  in  such  jail,  until  other  good 
and  sufficient  sureties  shall  be  offered. 

§  45.  The  sureties  in  any  bond  given  for  the  liberties  of  any  £2n^J,Jnp. 
jail,  may  surrender  their  principal  at  any  time  before  judg-  Jeered  t£ 
ment  shall  be  rendered  against  them  on  such  bond;  but  such  BWetiee* 
bail  shall  not  be  exonerated  thereby  from  any  liability  incur- 
red before  the  making  such  surrender. 

1  S.  S.  C,  686. 

§  46.  Such  surrender  may  be  made  as  follows:  the  bail  how  made. 
may  take  their  principal  to  the  keeper  of  the  jail,  and  upon 
the  written  requirement  of  such  bail,  the  keeper  shall  take 
such  principal  into  his  custody,  and  thereupon  endorse  upon 
the  bond  given  for  the  limits,  an  acknowledgment  of  the 
surrender  of  such  principal;  and  such  keeper  shall  also,  if 
required,  give  the  bail  a  certificate  acknowledging  such  sur- 
render. 

§  47.  The  going  at  large  of  any  prisoner  who  shall  have  *gJ£Jf 
executed  such  bond,  or  of  any  prisoner  who  would  be  entitled  wban"*' 
to  the  liberties  of  any  jail  upon  executing  such  bond,  within 
the  limits  of  the  liberties  of  the  jail  of  the  county  in  which 
he  shall  be  in  custody,  shall  not  be  deemed  an  escape  of  such 
prisoner ;  but  in  case  any  such  prisoner  shall  go  at  large  with- 
out the  liberties  of  such  county,  without  the  assent  of  the 
party  at  whose  suit  such  prisoner  shall  be  in  custody,  the  same     w« 
shall  be  deemed  an  escape  and  forfeiture  of  the  bond  so  exe- 
cuted; and  the  sheriff  in  whose  custody  such  prisoner  shall 
have  been,  shall  have  the  same  authority  to  pursue  and  retake 
such  prisoner,  as  if  such  escape  had  been  made  from  the  jail. 

§  48.  In  every  suit  brought  by  a  sheriff  on  such  bond,  the  2jg™~2* 
defendants  may  plead  a  voluntary  return  of  the  prisoner  to  t»nd. 
the  jail  from  which  he  escaped,  or  the  liberties  thereof,  or  a 
recaption  of  such  prisoner  by  the  sheriff  from  whose  custody 
he  escaped,  before  the  commencement  of  such  suit,  and  may 
give  evidence  thereof  in  bar  of  such  action ;  and  such  defen- 
dants shall  be  entitled  to  make  such  or  any  other  defence  to 
such  suit,  which  might  be  made  by  such  sheriff,  to  an  action 
against  him  for  stich  escape. 

§  49.  But  if  an  action  shall  have  been  brought  against  ^^^t 
such  sheriff  for  such  escape,  and  due  notice  thereof  shall  have  jgjj™* 
been  given  to  the  prisoner  and  his  sureties  who  executed  the 
bond  for  the  jail  liberties,  the  judgment  against  such  sheriff 
shall  be  conclusive  evidence  of  his  right  to  recover  against 
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Tns*  *  such  prisoner  and  his  sureties,  to  whom  such  notice  was  given, 
in  the  action  on  such  bond,  as  to  all  matters  which  were  or 
might  have  been  controverted  in  the  action  against  the  sheriff. 

6  B.,  469. 

Bnmmarj  §  50.  In  every  stich  action  brought  by  a  sheriff  on  a  bond 
executed  for  the  jail  liberties,  if  it  shall  appear  to  the  court 
that  judgment  has  been  rendered  against  such  sheriff  for  the 
escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  the  sheriff  was  given  to  such  prisoner 
and  his  sureties,  to  enable  them  to  defend  the  same,  such 
court  shall  render  judgment  in  the  suit  upon  such  bond,  at 
the  same  term  in  which  the  writ  by  which  such  action  shall 
be  commenced,  shall  be  returned  served. 

§  51.  But  to  entitle  any  sheriff  to  move  for  such  judgment, 
he  shall  have  filed  his  declaration,  and  shall  show  to  the  court 
that  he  had  given  twenty  days'  notice  of  such  motion. 

§  52.  If  it  shall  appear  on  the  hearing  of  such  motion,  that 

the  defendants  have  any  meritorious  cause  of  defence,  which 

was  not  controverted  in  the  action  against  the  sheriff,  and 

which  by  law  could  not  have  been  so  controverted,  the  court 

shall  suspend  proceedings  on  such  judgment,  until  a  trial  in 

such  action  be  had ;  but  such  judgment  shall  remain  as  a 

security  for  the  sheriff. 

when  to  t»     S  53.  If  such  defence  be  established,  the  court  shall  vacate 

vacated.     gucj1  judgment,  and  render  judgment  as  in  other  cases. 

Evidence  of     §  54.  In  every  action  brought  by  a  sheriff  on  such  bond, 

&£****    the  recovery  of  a  judgment  against  him  for  the  escape  of  the 

prisoner,  shall  be  evidence  of  the  damages  sustained  by  him, 

'  in  the  same  manner  as  if  such  judgment  had  been  collected, 

[430]     and  such  sheriff  shall  be  entitled  to  recover  the  costs,  and  hi& 

reasonable  expenses  in  defending  the  suit  against  him,  as  pari 

of  his  damages. 

1  R.  L.,  430,  §  9. 

§  55.  If  any  such  bond  shall  be  forfeited,  the  party  at  whose 
suit  the  prisoner  executing  the  same  shall  have  been  confined 
or  in  case  of  his  death,  the  executors  or  administrators  of  such 
party,  shall  be  entitled  *to  an  assignment  thereof,  which  shall 
be  made  by  the  sheriff  taking  the  same,  or  in  case  of  a 
vacancy  in  his  office,  by  his  under-sheriff,  by  an  endorsement 
on  such  bond,  executed  in  the  presence  of  one  or  more 
witnesses. 

1R.L.,  430,  §*. 

Action;  S  56-  The  party  to  whom  such  assignment  shall  have  been 
gJJJJgf  made,  may  maintain  an  action  on  such  bond,  as  assignee  of 
the  sheriff  taking  the  same,  in  the  same  cases  in  which  such 
action  might  be  maintained  by  such  sheriff;  and  upon  obtain- 
ing judgment  therein,  he  shall  recover  damages  for  such 
breaches  of  the  condition  as  shall  have  been  assigned  by  him, 
as  follows : 


AeaigniDg 
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1.  If  the  prisoner  escaping  was  confined  by  virtue  of  an    ABT' 4 
execution,  or  by  virtue  of  an  attachment  for  non-payment  of 
costs,  the  measure  of  the  plaintiff's  damages  shall  be,  the 
amount  directed  to  be  levied  by  such  execution  or  attachment, 

with  interest  thereon  to  the  time  of  such  recovery: 

2.  If  such  prisoner  was  confined  by  virtue  of  a  capias  ad 
respondendum,  or  upon  a  surrender  in  exoneration  of  his  bail, 
made  before  or  after  judgment  rendered  against  him,  the 
plaintiff  shall  recover  only  the  actual  damages  sustained  by 
him. 

§  57.  The  acceptance  of  an  assignment  of  any  such  bond,  £5*  * 
shall  be  a  bar  to  any  action  by  or  on  behalf  of  the  party  »««/ 
receiving  such  assignment,  against  the  sheriff  or  other  officer 
making  the  same,  for  any  escape  by  the  prisoner  executing 
such  bond,  amounting  to  a  breach  of  such  bond. 

§  58.  In  every  action  brought  by  the  assignee  of  such  bond,  JgJJJtf0 
the  defendants  shall  be  entitled  to  plead  a  voluntary  return  Eei^^e. 
of  the  prisoner  to  the  liberties  of  the  jail,  before  the  com- 
mencement of  such  action,  in  bar  thereof,  and  to  make  any 
defence  which  they  would  be  entitled  to  make,  if  such  action 
had  been  brought  in  the  name  and  for  the  benefit  of  the 
sheriff  to  whom  such  bond  was  executed. 

§  5p.  In  case  the  party  at  whose  suit  any  person  shall  have  {*£JlE5- 
been  confined  to  the  liberties  of  a  jail,  shall  refuse  or  neglect  m^ 
to  take  an  assignment  of  the  bond  executed  by  such  person,  XuSc. 
as  herein  before  provided,  and  shall  prosecute  any  sheriff  for 
the  escape  of  such  person,  the  court  in  which  such  action  shall 
be  pending,  shall,  by  rule,  stay  all  proceedings  upon  the  judg- 
ment against  such  sheriff,  until  he  shall  have  had  a  reasonable 
time  to  prosecute  the  bond  taken  by  him,  and. to  collect  the  . 
amount  of  any  judgment  he  may  recover  thereon. 

1  R.  L.,  430,  §  8;  42  B.,  281;  28  How.  P.  R,  2;  18  Ab^  104. 

§  60.  But  the  last  preceding  section  shall  not  extend  to     wwi 
authorise  such  stay  of  proceedings,  in  any  action  where  the  StmSd?06 
judgment  shall  have  been  recovered  against  any  sheriff,  for  t^ye****. 
any  escape  committed  with  the  assent,  aid  or  assistance  of 
such  sheriff. 
See  Laws  of  1846,  ch.  32 ;  1851,  ch.  21.    Post.,  vol.  4,  p.  634. 

ARTICLE  FOURTH. 

OF  ESCAPES,  AND  THE  LIABILITIES  OF  SHERIFFS  THEREFOS. 

Sec.  61.  Certain  prisoners  to  be  closely  confined 

62.  Other  prisoners  being  without  liberties,  an  escape. 

63.  lb.  and  amount  of  damages  in  certain  cases.    ' 

64.  Defence  by  sheriff  to  action  for  escapes. 

65  &  66.  Penalty  on  sheriff  receiving  reward  for  escape,  Ac. 

§  61.  All  prisoners  committed  to  any  jail  upon  process  for  JgEiEke 
contempt,  or  committed  for  misconduct  in  the  cases  prescribed  gow^  «»- 
by  law,  except  on  attachments  for  the  non-payment  of  costs, 
shall  be  actually  confined  and  detained  within  such  jail,  until 
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™*  *  they  shall  be  from  thence  discharged  by  due  course  of  law,  or 
shall  be  removed  to  some  other  jail  or  place  of  confinement, 
in  the  cases  provided  by  law ;  and  if  any  sheriff  or  keeper  of 
a  jail,  shall  permit  or  suffer  any  prisoner  so  committed  to 
such  jail,  to  go  or  be  at  large  put  of  his  prison,  except  by 
virtue  of  some  writ  of  habeas  corpus,  or  rule  of  court,  or  in 
such  other  cases  as  may  be  provided  by  law,  he  shall  be  liable 
to  the  party  aggrieved,  for  his  damages  sustained  thereby, 
and  shall  be  deemed  guilty  of  a  misdemeanor. 

1  R.  L.,  425,  §  19  &  21;  4  N.  Y.,  301;  26  B.,  259;  11  Ab.,  226;  10  Ab., 
178;  1  Ab.,  436;  Laws  of  184*7,  ch.  390.    Post*  vol.  4,  p.  630. 

bebTwith-  $  ^"  -^  an3r  Prisoner  committed  to  any  jail,  by  virtue  of 
out  &er-  "  any  capias  ad  respoTidendum,  or  other  mesne  process,  or  upon  a 
surrender  in  exoneration  of  his  bail,  made  either  before  or 
after  judgment  rendered,  shall  go  or  be  at  large  without  the 
limits  and  boundaries  of  the  liberties  of  such  jail,  without 
the  assent  of  the  party  at  whose  suit  such  prisoner  shall  have 
been  committed,  the  same  shall  be  deemed  an  escape  of  such 
prisoner,  and  the  sheriff  having  charge  of  such  jail  shall  be 
answerable  therefor  to  such  party,  in  an  action  of  trespass  on 
the -case,  to  the  extent  of  the  damages  sustained  by  him. 
ik  §  63.  If  any  prisoner  committed  to  any  jail,  in  execution 

in  a  civil  action,  or  upon  an  attachment  for  the  non-payment 
of  costs,  shall  go  or  be  at  large  without  the  boundaries  of  the 
liberties  of  such  jail,  without  the  assent  of  the  party  at  whose 
suit  such  prisoner  was  committed,  the  same  shall  be  deemed 
an  escape  of  such  prisoner,  and  the  sheriff  having  charge  of 
such  jail,  shall  be  answerable  therefor  to  such  party,  for  the 
debt,  damages  or  sum  of  money  for  which  such  prisoner  was 
committed,  to  be  recovered  by  an  action  of  debt. 

9  N.  Y.,  211;  13  W.f  603;  8  W.,  43*;  t  Cow.,  276;  22  How.  P.  R,  91; 
19  How.  P.  R.,  564. 

DefaiMseby  §  64.  In  every  action  against  a  sheriff  or  other  officer,  foi 
the  escape  of  any  prisoner,  the  defendant  may  plead  or  give 
notice,  that  before  the  commencement  of  such  action,  such 
prisoner  voluntarily  returned  to  the  jail  from  which  he  had 
[438]  escaped,  or  to  the  liberties  thereof;  or  that  such  defendant 
retook  such  prisoner,  and  had  him  within  the  jail  from  which 
he  escaped,  or  within  the  liberties  thereof,  before  the  com- 
mencement of  such  action ;  and  in  either  case,  that  such 
escape  was  made  without  the  consent  of  such  defendant. 

1  R.  L.,  426,  §  23;  6  Cow.,  732. 

S  65.  Every  sheriff  or  other  officer,  who  shall  demand  01 
receive  any  reward,  gratuity  or  valuable  thing,  to  procure, 
assist,  connive  at  or  permit,  any  escape  of  any  prisoner  in  hi? 
custody,  shall  be  deemed  guilty  of  a  misdemeanor. 

1  R  L.,  426,  §  22;  13  W.,  603. 

»•  §  66."  Every  sheriff  or  other  officer,  who  shall  be  convicted 

of  a  violation  of  the  last  section,  shall  forfeit  his  office,  and 
be  forever  thereafter  incapable  of  executing  the  same. 
See  Laws  of  1847,  ch.  390.    Post,  vol.  4,  p.  630. 
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ABTICLB  flFTV.  **** 

PBOCBBDIKOB  ON  THE  ELECTION  OR  APPOINTMENT  OP  A  NEW  SHERIFF. 

Sec.  67.  Certificate  of  new  sheriff  having  qualified,  Ac  to  be  given. 

68.  Service  thereof  on  former  sheriff  to  supercede  his  powers. 

69.  Things  to  be  delivered  by  him  to  his  successor. 

70.  Statement  of  articles  delivered,  how  signed  and  receipted,  Ac. 
7L  Power  of  former  sheriff  defined. 

'  72.  When  capias  to  be  delivered  to  new  sheriff,  Ac. 

73.  How  delivery  of  jail,  Ac.  may  be  compelled. 

74.  Proceedings  if  office  of  former  sheriff  be  vacant. 

§  67.  When  any  new  sheriff  shall  be  elected  or  appointed  Evidence  of 
in  the  place  of  any  other,  or  upon  the  expiration  of  the  term  S2*Meriff 
of  any  sheriff's  office,  and  shall  have  qualified  and  given  the  <vuMed' 
security  required  by  law,  the  clerk  of  the  county  shall  grant 
a  certificate,  under  his  official  seal,  that  the  person  so  appointed 
or  elected,  has  qualified  and  given  such  security. 

28  B.,  614;  27  B.,  472;  12  W.,  276,  481;  6  Cow.,  602;  10  Ab.,  103. 

§  68.  Upon  the  service  of  such  certificate  on  the  former  Fo,™rllo 
sheriff,  his  powers  as  such  sheriff,  except  when  otherwise  Sowce-  w 
expressly  provided  by  law,  shall  cease.  **■ 

28  B.,  614;  21  W.,  227;  12  W.,  275. 

§  69.  Within  ten  days  after  the  service  of  such  certificate  jan.Ac.to 
upon  such  former  sheriff,  he  shall  deliver  to  his  successor,        Id  to  rat*" 

i.  The  jail,  or  jails  if  there  be  more  than  one,  of  the  county, oeiwr- 
with  all  their  appurtenances,  and  the  property  of  the  county 
therein : 

2.  All  the  prisoners  then  confined  in  such  jail : 

3.  All  process,  orders,  rules,  commitments,  and  all  other 
papers  or  documents  in  his  custody,  authorising,  or  relating 
to  the  confinement  of  such  prisoners ;  and  if  any  such  process 
shall  have  been  returned,  a  statement,  in  writing,  of  the 
contents  thereof, -and  when  returned : 

4.  All  writs  of  capias  ad  respondendum  and  other  mesne  pro- 
cess, and  all  precepts  and  other  documents  for  the  summoning 
of  a  grand  or  a  petit  jury  then  in  his  hands,  which  shall  not 
have  been  fully  executed  by  him : 

5.  All  executions,  attachments  and  final  process,  then  in  his 
hands,  except  such  as  the  said  former  sheriff  shall  have 
executed,  or  shall  have  began  to  execute,  by  the  collection  of     [*39] 
money  thereon,  or  by  a  levy  on  property,  in  pursuance  thereof. 

§  70.  At  the  time  of  such  delivery,  the  said  former  sheriff  SSffiSi 
shall  execute  an  instrument  reciting  the  property,  process,  receipting. 
documents  and  prisoners  delivered,  specifying  particularly  the 
process  or  other  authority  by  which  each  prisoner  was  com 
mitted,  and  is  detained,  and  whether  the  same  be  returned 
or  delivered  to  such  new  sheriff;  which  instrriment  shall  be 
delivered  to  such  new  sheriff,  who  shall  acknowledge,  in 
writing  upon  a  duplicate  thereof,  the  receipt  of  the  property, 
process,  documents  and  prisoners  therein  specified,  and  shall 
deliver  such  duplicate  and  acknowledgment  to  the  said  former 
sheriff. 
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p^Ttf  S  71-  Notwithstanding  the  election  or  appointment  of  a 
SS?  n6w  s^6iiff9  the  former  sheriff  shall  return  in  his  own  name 
all  units  of  capias  ad  respondendum,  all  other  tttesm  process,  all 
attachments  and  all  executions,  which  he  shall  have  folly 
executed,  and  shall  proceed  and  complete  the  execution  of 
all  final  process  and  attachments  which  he  shall  have  began 
to  execute,  by  a  collection  of  money  thereon,  or  by  a  levy  on 
property  in  pursuance  thereof. 

5  H.,  230. 

cutafo*11       §  ^*  1^ien  a  ^eriff  shall  have  arrested  any  person  upon 
Ss£         a  capias  ad  respondendum,  by  virtue  of  which,  such  person 
shall  be  confined  either  in  jail  or  on  the  liberties  thereof,  at 
the  time  of  assigning  and  delivering  such  jail  to  the  new 
sheriff,  if  such  capias  be  not  then  returnable,  the  same  shall 
be  delivered  to  the  new  sheriff,  and  shall  be  returned  by  him 
at  the  return  day  thereof,  with  the  proceedings  of  the  former 
and  of  the  new  sheriff  thereon. 
SSSw"^      S  73.  If  any  former  sheriff  shall  neglect  or  refuse  to  deliver 
jaii/lZ0    to  his  successor,  the  jail,  process,  documents  and  prisoners  in 
his  charge,  as  herein  required,  such  successor,  may  notwith- 
standing take  possession  of  such  jail,  and  take  the  custody  of 
the  prisoners  therein  confined,  and  may  compel  the  delivery 
nj>}.itp.    of  such  process  and  documents,  in  the  manner  prescribed  in 
1         Article  fifth  of  the  sixth  Title  of  Chapter  fifth  of  the  First 
Part  of  the  Revised  Statutes. 
Doty  of         g  74.  If  at  the  time  when  any  new  sheriff  shall  have  quali- 
Seriff,  &c  fled  and  given  the  security  required  by  law,  the  office  of  the 
In  dSSTof  former  sheriff  shall  be  executed  by  his  under-sheriff,  or  by  a 
■heSff.       coroner  of  the  county,  or  by  any  other  person  specially 
authorised  for  that  purpose,  such  under-sheriff,  coroner  or 
other  person,  shall  in  all  things  comply  with  the  preceding 
provisions,  and  shall  perform  the  duties  required  of  srfch  for- 
mer sheriff. 

27  B.,  472. 

ARTICLE  SIXTH. 

OF  THE  DUTIES  OF  SHERIFFS,   IN  THE  EXECUTION  AND  BETUSN  OF 

PROCESS.     - 

Seo.  75.  Sheriffs  to  give  receipts  for  process. 

76.  Copy  of  process  served  to  be  delivered  to  defendant 
[440]  77.  Liability  of  sheriff  for  not  returning  process. 

78.  Offices  at  which  certain  process  to  be  returned  by  sheriffs. 

79.  Returns  to  other  offices,  not  to  excuse  sheriffs. 

Receiptor     §  75.  When  process  of  any  description  shall  be  delivered 
proems.      ^  a  gbgjjff  to  be  executed,  he  shall  give  to  the  person  deliver- 
ing the  same,  if  required  by  him,  and  on  payment  of  the  fee 
allowed  by  law,  a  minute  in  writing  signed  by  such  sheriff, 
specifying  the  names  of  the  parties  in  such  process,  the  gene- 
ral  nature  thereof,  and  the  day  of  receiving  the  same. 
grotto       S  76.  Every  sheriff  or  other  officer  serving  process,  shall, , 
*&dant.   upon  the  request  of  the  party  served,  and  without  charging 
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or  receiving  any  compensation  therefor,  deliver  to  such  party    ART'  '• 
a  copy  thereof. 

§  77.  Every  sheriff  or  other  officer,  to  whom  any  process  Jjjjjj^^0' 
shall  be  delivered,  shall  execute  the  same  according  to  the  aotwtuni- 
command  thereof,  and  shall  make  due  return  of  his  proceed-  !n*ProceiB- 
ings  thereon,  which  return  shall  be  signed  by  him.    For  any 
violation  of  this  provision,  such  sheriff  or  other  officer  shall 
be  liable  to  an  action  at  the  suit  of  any  party  aggrieved,  for 
the  damages  sustained  by  him,  in  addition  to  any  other  fine, 
punishment  (ft  proceeding,  which  may  be  authorised  by  law. 

1RL,  423,  §  10;  1  N.  T.,  650;  24  B.,  278;  14 B.,  15;  6H,  552;  3 
D,  330;  13  W.,  450;  17  How.  P.  B.,  501;  10  Ab.,  427 ;  4  8.  S.  C, 
67;  38Bn20. 

§  78.  All  process  issued  out  of  the  supreme  court,  except  Towbat 
attachments  and  writs  of  habeas  corpus,  shall  be  returned  by  SSTtoSf 
the  several  sheriffs,  coroners,  and  other  officers  to  whom  the  rcturne?' 
same  may  have  been  delivered,  as  follows : 

i.  By  the  sheriffs  and  other  officers  of  the  several  counties 
composing  the  first  senate  district,  and  of  the  several 
counties  composing  the  second  senate  district,  except  the 
county  of  Delaware,  to  the  office  of  the  clerk  of  the  supreme 
court  in  the  city  of  New-York : 

2.  By  the  sheriffs  and  other  officers  of  the  county  of  Dela- 
ware, and  of  the  several  counties  composing  the  third  senate 
district,  and  of  the  several  counties  composing  the  fourth 
senate  district,  except  the  county  of  St.  Lawrence,  to  the 
office  of  the  clerk  of  the  said  court  in  the  city  of  Albany : 

3.  By  the  sheriffs  and  other  officers  of  the  county  of  St. 
Lawrence,  and  of  the  several  counties  composing  the  fifth, 
sixth,  seventh  and  eighth  senate  districts,  to  the  office  of  the 
derk  of  the  said  court  in  the  town  of  Utica. 

Laws  of  1820,  200f  §  2;  see  Code,  §  133,  192,  290;  Laws  of  1850,  ch. 
225;  1  W.,  288. 

§  79.  No  return  of  any  such  process  made  to  any  other  other  re- 
office  than  that  required  in  the  last  section,  shall  excuse  any  SSfs?0"0 
sheriff  or  other  officer  from  the  liabilities,  penalties,  fines,  or  BhcrlffB»*«- 
proceedings  prescribed  by  law,  or  by  the  rules  and  practice 
of  tide  supreme  court,  for  a  neglect  to  make  a  return  accord- 
ing to  law. 

See  Laws  of  1850,  ch.  225;  1853,  ch.  511;  Code,  §  133,  192,  290. 
Post,  vol.  4,  pp.  698,  598 ;  vol.  5,  pp.  37,  54,  82. 

ARTICLE  SEVENTH.  [441] 

PROCEEDINGS  IS  CASE   OF  RESISTANCE  TO  THE  EXECUTION  OF  PROCESS. 
8bc.  80.  When  and  for  what  purpose  power  of  the  county  may  be  raised. 

81.  Names  of  resistors  to  be  certified  to  court;  their  punishment 

82.  Penalty  for  refusing,  Ac.,  to  obey  sheriff. 

83.  When  governor  to  order  force  from  other  counties. 

80.  Whenever  a  sheriff  or  other  public  officer  authorized  *•*?£*, 
to  execute  any  process  delivered  to  him,  shall  find  or  have  cEEty.° 
reason  to  apprehend  that  resistance  will  be  made  to  the 
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TI™  *  execution  of  such  process,  he  shall  be  authorised  to  command 
every  male  inhabitant  of  his  county,  or  as  many  as  he  shall 
think  proper,  and  with  such  arms  as  he  shall  direct,  and  any 
military  company  or  companies  in  said  county  armed  and 
equipped,  to  assist  him  in  overcoming  such  resistance,  and  if 
necessary,  in  seizing,  arresting  and  confining  the  resisted 
their  aiders  and  abettors,  to  be  dealt  with  according  to  law. 

Laws  of  1846,  ch.  69;  10  J.  El,  86. 

Proceed-         §  81.  Such  sheriff  or  other  officer  shall  certify  to  the  court 
i^tnst       from  which  such  process  issued,  the  names  of  the  resiston, 
renter*,    ft^jp  ^deia  and  abettors,  to  the  end  that  they  may  be  pro- 
ceeded against,  for  their  contempt  of  such  court. 

I  E.  L.,  423,  §  11. 

Kefosai  to       $  82.  E very  person  commanded  by  a  sheriff  or  other  officer, 

Sff,^6"    to  assist  him  in  the  execution  of  process  as  herein  provided, 

who  shall  refuse,  or  without  lawful  cause,  neglect  to  obey 

such  command,  shall  be  deemed  guilty  of  a  misdemeanor, 

and  subject  to  fine  and  imprisonment. 

10  W.,  139. 

Force  from      §  83.  In  case  it  shall  appear  to  the  governor,  that  the  power 

otter  conn-  Qf  ^y  ^unty  will  not  be  sufficient  to  enable  the  sheriff 

thereof  to  execute  process  delivered  to  him,  he  shall,  on  the 

application  of  such  sheriff,  order  such  a  military  force  from 

any  other  county  or  counties  of  this  state  as  shall  be  necessary. 

See  Laws  of  1845,  ch.  69.    Post,  vol.  5,  p.  162. 
ARTICLE  EIGHTH. 

PBOVISIONS  CONCERNING  THE  DUTIES  OF  CORONERS  IN  EXECUTING  CIVIL 
PROCESS,  IN  CASES  WHERE  SHERIFFS  ARE   PARTIES. 

Sec.  84.  Coroners  to  execute  process  where  sheriff  is  party. 

85.  One  coroner  may  execute. 

86.  Proceedings  on  arrest  of  a  sheriff. 

87  &  88.  Sheriffs  how  to  be  imprisoned  on  arrest 

89.  Coroner  liable  for  escape  of  sheriff. 

90.  Sheriff  entitled  to  liberties  of  jail,  Ac. 

91.  Proceedings  on  bond  for  liberties. 

92.  Imprisoning  persons  arrested  at  sheriff's  suit 

93.  How  kept;  when  to  be  discharged  on  giving  bail  bond. 

94.  Bonds  for  liberties,  how  given  by  them. 

95.  Liability  of  coroner  for  escapes  from  liberties. 

when  pro-       §  84.  Whenever  the  sheriff  of  any  county  shall  be  a  party 

S£j£ted°by  in  any  suit,  all  process  in  snch  suit,  except  when  otherwise 

coronere.     provided  by  law,  shall  be  executed  by  the  coroner  of  the 

county  to  whom  the  same  shall  be  delivered,  in  the  same 

manner  in  all  respects,  subject  to  the  same  obligations  and 

liabilities,  and  with  the  like  authority  and  entitled  to  the 

[44^1     same  privileges,  as  are  prescribed  by  law  in  respect  to  sheriff 

except  in  cases  otherwise  specially  provided  for. 

II  N.  T.f  67. 

w\££ak     §  85.  When  process  shall  be  directed  to  the  coroners  oft 
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county  generally,  the  same  may  be  executed,  and  a  return    ART*  * 
thereto  may  be  made  and  signed  by  any  one  of  such  coro- 
ners; but  such  act  or  return  shall  in  no  degree  prejudice  the 
other  coroners  not  participating  therein. 

1  B.  L.,  161,  §  3. 

5  86.  If  process  for  arresting  the  sheriff  of  the  county,  be  *™™*£n 
delivered  to  a  coroner,  he  shall  execute  the  same  in  the  SUSSt8 
manner  prescribed  by  law  in  respect  to  the  execution  of 
similar  process  by  sheriffs ;  and  shall  be  authorised  to  take  a 
bond  on  the  arrest,  or  a  bond  for  the  j  ail  liberties,  to  himself,  by 
the  name  of  his  office,  in  the  same  cases,  and  in  the  same  man- 
ner, in  which  a  sheriff  would  be  authorised  to  take  the  same ; 
which  bonds  shall  have  the  like  effect,  and  be  subject  to  the 
same  provisions,  as  bonds  taken  in  like  cases  by  sheriffs;  and 
the  proceedings,  rights  and  liabilities  thereon,  shall  be  the 
same  in  all  respects. 

S  87.  If  a  sheriff,  on  being  arrested  by  a  coroner  on  civil  J^pg"** 
process,  requiring  him  to  be  held  to  bail,  shall  refuse  or  ^ 
neglect  to  give  the  bond  required  by  law  to  entitle  hiyn  to  be 
discharged;  or  if  a  sheriff  shall  be  arrested  on  execution 
against  his  body,  or  on  attachment;  he  shall  be  confined  by 
the  coroner,  in  some  house  situated  within  the  liberties  of  the 
jail  of  the  county,  other  than  the  house  of  such  sheriff,  or 
the  jail  of  such  county,  in  the  same  manner  as  sheriffs  are 
required  by  law  to  confine  prisoners  in  the  jails  of  their 
counties  respectively. 

S  88.  Such  house  shall  thereupon  become  the  jail  of  the  n>. 
county,  for  the  use  of  such  coroner,  and  all  laws  relating  to 
the  jails  of  the  counties,  shall  be  applicable  to  the  same, 
while  such  sheriff  shall  be  confined  therein. 

S  89*  For  any  escape  of  such  sheriff  from  such  house,  the  Liability 
coroner  shall  be  liable,  in  the  same  manner  and  to  the  same  for  cflC*pe- 
extent,  as  sheriffs  for  the  escape  of  their  prisoners,  and  may 
plead  and  give  in  evidence  the  same  matters  allowed  to 
sheriffs  in  similar  actions. 

§  90.  A  sheriff  so  confined  shall  be  admitted  to  the  liberties  sheriff £ 
of  the  jail  of  the  county,  established  for  other  prisoners,  in  u£?&e. 
the  same  cases,  and  upon  executing  the  like  bond  to  the  coro- 
ner in  whose  custody  he  shall  be,  aa  provided  in  other  cases. 
For  any  escape  of  such  sheriff  from  such  liberties,  the  coroner 
shall  be  liable,  in  the  same  manner,  and  to  the  same  extent, 
as  sheriffs  for  similar  escapes,  and  may  plead  and  give  in 
evidence  the  same  matters  allowed  by  law  to  sheriff's. 

§  91.  The  coroner  may  prosecute  any  such  bond  taken  by  proceeding 
him,  and  shall  be  entitled  and  subject  to  all  the  provisions  of  onbond- 
law,  in  respect  to  similar  bonds  taken  by  sheriffs;  and  such 
bonds  may  be  assigned  by  him  to  the  party  at  whose  suit 
such  sheriff  shall  have  been  arrested,  and  the  same  proceed-     i443] 
ings  shall  be  had  thereon,  in  all  respects,  as  on  bonds  taken 
and  assigned  by  sheriffs  in  similar  cases. 
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§  92.  If  any  person  be  arrested  by  a  coroner  on  process 
issued  in  a  suit  in  which  the  sheriff  of  the  county  is  a  plain- 
tiff, he  shall  be  committed  to  the  common  jail  of  the  county, 
in  cases  where  a  commitment  is  required  by  law;  but  such 
coroner  shall  not  be  liable  for  any  escape  of  such  prisoner 
from  such  jail,  after  he  shall  have  been  committed  thereto. 

g  93.  Such  prisoner,  when  so  committed,  shall  be  kept,  in 
all  respects,  as  other  prisoners  committed  on  civil  process, 
and  shall  be  entitled  to  be  discharged,  if  he  be  committed  on 
mesne  process,  on  executing  a  bond  to  the  coroner,  in  the 
same  manner,  and  in  the  same  cases,  in  which  such  bond  is 
required  to  be  given  to  a  sheriff,  which  shall  have  the  like 
effect,  and  be  proceeded  on  in  the  same  manner,  in  all 
respects. 

§  94.  Such  prisoner  shall  be  entitled  to  the  liberties  of  the 
jail,  in  the  §ame  cases  as  other  prisoners,  on  executing  to 
the  coroner  a  bond,  in  all  respects  similar  to  that  required 
to  be  given  to  sheriffs,  which  shall  have  the  like  effect,  and 
shall  be  assigned  and  proceeded  on  in  the  same  manner. 

§  95.  For  any  escape  of  such  prisoner  from  such  liberties, 
the  coroner  shall  be  answerable,  in  the  same  manner,  and  to 
the  same  extent,  as  sherifls  for  similar  escapes,  and  may  plead 
and  give  in  evidence  the  same  matters. 


Such  pri- 
soners lobe 
kept  by 
sheriff*. 


Liability  or 
sheriffs  for 


ARTICLE  NINTH. 

PROVISIONS  CONCERNING  PERSONS  COMMITTED  UNDER  THE  AUTHORITY  OF 
COURTS   OF  THE   UNITED  STATES,   TO  JAILS   WITHIN  THIS  STATE. 

Sec.  96.  Sheriffs  to  receive  prisoners  under  process  of  U.  S.  courts. 
97.  Liability  of  sheriffs  for  safe  keeping  such  prisoners. 

§  96.  It  shall  be  the  duty  of  the  sheriffs  of  the  several  cities 
and  counties  of  this  state,  to  receive  into  their  respective  jails, 
and  keep  all  prisoners  who  shall  be  committed  to  the  same, 
by  virtue  of  any  civil  process  issued  by  any  court  of  record, 
instituted  under  the  authority  of  the  United  States  of  Ame- 
rica, until  they  shall  be  discharged  by  the  due  course  of  the 
laws  of  the  United  States,  in  the  same  manner  as  if  such 
prisoners  had  been  committed  by  virtue  of  process  in  civil 
actions,  issued  under  the  authority  of  this  state;  and  every 
such  sheriff  may  receive,  to  his  own  use,  such  sums  of  money 
as  shall  be  payable  by  the  United  States,  for  the  use  of  the 
said  jails. 

S  97.  Every  sheriff  or  keeper  of  a  prison,  to  whose  jail  any 
prisoner  shall  be  committed,  by  any  marshal  or  other  officer 
of  the  United  States,  as  provided  in  the  last  section,  shall  bo 
answerable  for  the  safe  keeping  of  such  prisoner,  in  the  courts 
of  the  United  States,  according  to  the  laws  thereof. 
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TITUL 

chap,  vni.*  C444) 

Of  Proceedings  in  Special  Cases. 

Title    IV — Of  the  bringing  and  maintaining  of  suits  by  poor  persons* 
Title    2. — Proceedings  by  and  against  infants.  * 

Title    3. — Of  suits  by  and  against  executors  and  administrators,  and 

against  heirs,  devisees  and  legatees. 
Title    4. — Of  proceedings  by  and  against  corporations,  and  public 

bodies  having  certain  corporate  powers,  and  by  and 

against  officers  representing  them. 
Title    5. — Of  suits  against  sherifik,  surrogates  and  other  officers,  on 

their  official  bonds. 
Title    6. — Of  actions  for  penalties  and  forfeitures;  and  provisions  for 

the  collection  and  remission  of  forfeited  recognizances, 

and  fines  imposed  by  courts. 
Title    7. — Of  proceedings  for  the  admeasurement  of  dower. 
Title    8. — Of  proceedings  for  the  collection  of  demands  against  ships 

and  vessels. 
Title    9. — Of  proceedings  for  the  recovery  of  rent  and  of  demised 

premises. 
Tttlbi  10. — Summary  proceedings  to  recover  the  possession  of  land  in 

certain  cases. 
Title  11. — Of  distraining  cattle  and  other  chattels  doing  damage,  and 

of  distraining  in  other  cases. 
Title  12. — Of  the  action  of  replevin. 
Title  13. — Of  proceedings,  as  for  contempts,  to  enforce  civil  remedies, 

and  to  protect  the  rights  of  parties  in.  civil  actions. 
Title  14. — Of  arbitrations. 

Title  15. — Of  the  foreclosure  of  mortgages  by  advertisement. 
Title  16. — Of  proceedings  for  the  draining  of  swamps,  marshes,  and 

other  low  lands. 
Title  11. — General  miscellaneous  provisions  concerning  suits  and  pro- 
ceedings in  civil  cases. 

TITLE  I. 

OF  THE  BRINGING  AND  MAINTAINING  OF  SUITS  BY  POOR 

PERSONS. 

8*a  1.  Who  may  petition  to  prosecute  as  a  poor  person. 

2.  Contents  of  petition ;  certificate  of  counsel  to  be  annexed. 

3.  When  court  to  assign  counsel,  Ac. 

4.  On  being  admitted,  to  prosecute  without  liability  for  costs,  Ac. 

5.  When  court  may  annul  admission  to  prosecute. 

6.  This  Title  extended  to  suits  in  equity. 

§  1.  Every  poor  person,  not  being  of  ability  to  sue,  who  Jjjg™^ 
shall  have  a  cause  of  action  against  any  other,  may  petition  SScn.onai 
the  court  in  which  such  action  is  depending,  or  in  which  it  is 
intended  to  be  brought,  for  leave  to  prosecute  as  a  poor  per- 

♦  This  Chapter,  except  Titles  2  &  IS,  are  excluded  from  the  operation  of  the  Code;  see  Code, 
f  471. 
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SUITS  BY  AND  AGAINST  INFANTS.       [pabt  m. 

son,  and  to  have  counsel  and  attorneys  assigned  to  conduct 
his  suit. 

1  R.  Is  624,  §  21;  2  IL,  412;  3  Pal,  279;  1  J.  C.  R.,  65;  19  Ah,  309. 

§  2.  Such  petition  shall  state, 

'i.  The  nature  of  the  suit  brought,  or  intended  to  be  brought: 

s.  That  the  applicant  is  not  worth  twenty  dollars,  excepting 
the  wearing  apparel  and  furniture,  necessary  for  himself  and 
his  family,  and  excepting  the  subject  matter  of  the  action, 
when  not  in  possession  thereof: 

And  shall  be  verified  by  his  own  affidavit,  and  supported 
by  a  certificate  of  a  counsellor  of  the  court,  that  he  has 
examined  the  claim,  and  is  of  opinion  that  such  poor  person 
has  a  good  cause  of  action.      19  Ah,  309. 

3  3.  The  court  to  which  such  petition  shall  be  presented,  if 
satisfied  of  the  facte  alleged,  and  that  the  applicant  has  a 
meritorious  cause  of  action,  shall  by  rule  admit  him  to  prose- 
cute as  a  poor  person,  and  shall  assign  to  him  counsel, 
solicitors,  attorneys  and  all  other  officers  requisite  for  pro- 
secuting his  suit,  who  shall  do  their  duty  therein  without 
taking  any  reward  for  the  same. 

1R.L.,  524,  §21;  1  Pal,  54. 

§  4.  Every  person  so  admitted,  may  prosecute  his  suit  with- 
out paying  any  fees  to  any  officers*  or  ministers  of  justice; 
and  shall  not  be  prevented  from  prosecuting  the  same,  by 
reason  of  his  being  liable  for  the  costs  of  any  former  suit 
brought  by  him  against  the  same  defendant;  and  if  he  be 
non-suited,  or  a  verdict  or  judgment  be  given  against  him, 
or  his  bill  be  dismissed,  or  a  decree  be  rendered  against  him, 
he  shall  not  be  liable  for  any  costs  in  such  suit. 

18  How.  P.  R.,  46T. 

§  5.  If  the  person  so  prosecuting,  be  guilty  of  any  improper 
conduct  in  the  prosecution  of  his  suit,  or  of  any  wilful  or 
unnecessary  delay,  the  court  may,  in  its  discretion,  annul  the 
order  admitting  him  to  prosecute  aa  a  poor  person ;  and  he 
shall  thereafter  be  deprived  of  all  the  privileges  conferred  by 
such  order. 

2a  W.,  6T9. 

§  6.  The  provisions  of  this  Title  shall  apply  to  suite  in 
courts  of  equity,  as  well  as  to  actions  in  courts  of  law. 


TITLE  II. 

PROCEEDINGS  BY  AND  AGAINST  INFANTS. 

Sao.  1.  Infanta  entitled  to  maintain  suits  in  all  eases. 

2.  But  next  friend  to  bo  appointed  for  them. 

3.  By  whom  to  be  appointed  in  the  different  courts. 

4.  Petition  of  infant  and  consent  of  next  friend,  necessary. 

5.  Cases  in  which  bond  may  be  required  from  next  friend. 

6.  Bond  to  be  filed  with  surrogate,  Ac 

1.  Order  for  appointment,  when  and  where  to  be  filed. 
8.  When  guardian  for  infant  defendant  to  be  appointed. 
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Sta    9.  How  and  b j  whom  made,  whtn  tad  wtk«r«  filed.  IXtUt 

10  k  11.  Proooediag*  to  oonpd  appointment 
12.  Guardians  not  UaWa  for  costs. 

$1.  When  an  infant  shall  have  any  right  of  action,  ton***  or 
clover  real  property  pr  the  possession  thereof,  or  to  recover  IriX^eSt/ 
any  debt  or  damages,  he  shall  be  entitled  to  maintain  a  suit    £«*•] 
thereon ;  and  the  same  shall  not  be  deferred  or  delayed,  on 
account  of  such  infant  not  being  of  full  age. 

1  E.  L.,  37,  §  25 ;  2  Pal,  374;  29  How.  P.  R.,  349. 

§  2.  Before  any  process  shall  be  issued  in  the  name  of  an  Next  Mant 
infant,  who  is  sole  plaintiff  in  any  suit,  a  competent  and^^t 
responsible  person  shall  be  appointed  to  appear  as  next  friend 
for  such  infant  in  such  suit,  who  shall  be  responsible  for  the 
costs  thereof. 

1R.L,  416,  §  2;  17  N.  T.,  217;  32  B.,  49;  18  WM  513;  12  W.,  191; 
•11  W.,  164;  4  How.  P.  B^  83;  3  How.  P.  E.,  407;  6  Ab.t  353 ;  3 
B.  D.  a,  699;  31  How.  P.  &,  464;  29  How.  P.  &,  349;  24  How. 
P.  B.,  203. 

§  3.  Such  appointment  shall  be  madd  as  follows :  sy  whom. 

i.  If  the  suit  is  intended  to  be  brought  in  chancery,  by  the 
chancellor,  a  vice-chancellor  or  any  master: 

2.  If  intended  to  be  brought  in  the  supreme  court,  by  a 
justice  thereof,  circuit  judge,  or  supreme  court  commissioner: 

3.  If  intended  to  be  brought  in  any  other  court,  by  a  judge 
of  such  court. 

§  4.  It  shall  be  made  on  the  petition  of  the  infant,  and  the  upon  what 
written  consent  of  the  person  proposed  to  be  next  Mend  to  pape^*,  ** 
such  infant,  duly  acknowledged  before,  or  proved  to,  the 
officer  making  the  appointment. 

2  Pai.,  374. 

§  5.  Before  any  person  shall  be  appointed  next  friend  for  when  bond 
an  infant,  in  any  suit  to  recover  any  debt  or  damages,  he  shall,  ^SU. 
if  required  by  the  officer  to  whom  application  for  such  appoint- 
ment shall  be  made,  execute  a  bond  to  such  infant,  in  a  penalty 
at  least  double  the  amount  claimed  in  such  suit,  with  such 
sureties  as  shall  be  approved  by  such  officer,  conditioned  that 
such  next  Mend  shall  duly  account  to  such  infant  for  all 
monies  which  may  be  recovered  in  such  suit. 

§  6.  Such  bond  shall  be  delivered  to  such  officer  before  the  when  to  be 
appointment  shall  be  made,  and  shall  be  by  him  filed  in  the  medl  ** 
office  of  the  surrogate  of  the  county  in  which  such  infent 
resides;  and  such  officer  shall  be  entitled  to  demand  and 
receive  from  such  next  friend,  the  fee  allowed  to  the  surrogate 
for  filing  such  bond,  to  be  paid  to  him. 

S  7.  The  order  for  the  appointment  of  a  next  friend,  shall  gjjrt0be 
be  filed  in  the  office  of  a  clerk  of  the  court,  before  any  bill  or 
declaration  shall  be  "filed  in  such  cause. 

g  8.  After  the  issuing  of  process  against  any  infant  defen-  Guardian 
dant,  by  which  he  shall  have  been  arrested,  the  suit  shall  not  2*5* " 
be  any  further  prosecuted,  until  a  guardian  for  such  infant  be 
appointed* 

15  W.,  67  ;  30  How.  P.  B.,  260. 
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§  9.  Such  appointment  shall  be  made  upon  the  request  of 
such  defendant,  and  on  the  written  consent  of  any  competent 
person  proposed  as  guardian,  by  any  judge  of  the  court,  or 
by  any  judge  or  commissioner  authorized  to  perform  the 
duties  of  a  judge  of  such  court,  in  vacation ;  and  shall  be 
filed  in  the  office  of  a  clerk  of  the  court,  before  any  plea  ty 
such  infant  shall  be  filed. 

§  10.  If  such  infant  defendant  neglect,  for  twenty  days 
after  the  return  day  of  the  process  by  which  he  was  arrested, 
to  procure  the  appointment  of  a  guardian  to  defend  the  suit, 
the  plaintiff  may  obtain  an  order  from  a  judge  of  the  court, 
requiring  such  infant  to  procure  the  appointment  of  a  guu> 
dian,  within  ten  days  after  service  of  such  order. 

7  W.,  490. 

§  11.  If  a  guardian  be  not  appointed  within  the  time  speci- 
fied in  such  order,  the  judge  or  officer  granting  the  same  shall 
appoint  some  discreet  person  to  be  guardian  for  such  infant, 
in  the  defence  of  such  suit. 

§  12.  No  person  appointed  guardian  for  the  purpose  of  d* 
fending  a  suit  against  an  infant,  shall  be  liable  for  the  costs 
of  such  suit,  unless  specially  charged  by  the  order  of  the 
court  for  some  personal  misconduct  in  such  cause. 

See  Code  of  Procedure,  §  471.    Post,  vol.  5,  p.  128.    17  B.,  149;  5 
Pal,  586 ;  3  Pal,  84;  1  PaL,  178,  479. 

TITLE  III. 

OF  SUITS  BY  AND  AGAINST  EXECUTOBS  AND  ADMEZTCSTRATOBS, 
AND  AGAINST  HEIES,  DEVISEES  AND  LEGATEES. 

Art.  1.  —  Of  suits  by  and  against  executors  and  administrators. 
Abt.  2.  —  Of  suits  by  and  against  legatees,  and  against  next  of  kin,  heirs  sad 
devisees,  and  between  heirs  and  devisees. 


ARTICLE  FIRST. 

OF  SUITS  BY  AND  AGAINST  EXECUTOBS  AND  ADMDOSTEATOB8. 

Sio.  1.  Actions  for  wrongs  may  be  brought  by  and  against  executors,  Ac. 

2.  Certain  actions  excepted  from  last  section. 

3.  Executors,  Ac.,  not  to  be  held  to  bail,  except  for  waste. 

4.  Nor  then  without  special  order. 

5.  Appearance  by  one  of  several  executors. 

6.  Effect  of  judgment  upon  executors,  not  appearing. 
?.  Usual  remedies  to  bring  in  executors. 

8.  Limitation  of  actions  against  executors. 

9.  Also  of  actions  by  executors,  Ac.,  extended. 

10.  Liability  of  executors  for  false  pleading. 

11.  Executors  of  executors  not  to  have  any  rights  as  such. 

12.  Judgments  against  executors  not  to  bind  real  estate  of  testator. 

13.  Executions  upon  judgments,  by  subsequent  executors. 

14.  How  far  their  inventory  may  be  rebutted  by  proof. 
16.  For  what  demands  executors  to  be  liable. 

16.  Executors  not  to  be  deprived  of  proofs  they  may  now  make. 

17.  Executors  of  their  own  wrong  abolished. 

18.  Rights  of  administrators  de  bonis  non. 
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g  1.  For  wrongs  done  to  the  property,  rights  or  interests  of  Actloni  for 
another,  for  which  an  action  might  be  maintained  against  the  *«»*•■ 
wrong-doer,  such  action  may  be  brought  by  the  person  injured, 
or  after  his  death,  by  his  executors  or  administrators,  against 
such  wrong-doer,  and  after  his  death  against  his  executors  of 
administrators,  in  the  same  manner  and  with  the  like  effect  in 
all  respects,  as  actions  founded  upon  contracts. 

19  N.  Y.,  474;  28  B.,  607;  6  B.»  330;  2  B.,  373;  1  B.,  230;  II.  *  D.» 
119;  16  How.  P.  R,  15,  279,  378;  6  W.,  313;  5  D.,  477;  1  J.  R., 
396;  38  B.,  20 ;  25  How,  P.  R,  286. 

§  2.  But  the  preceding  sections  shall  not  extend  to  actions     c4481 
for  slander,  for  libel,  or  to  actions  of  assault  and  battery,  or  §om?" 
fidse  imprisonment,  nor  to  actions  on  the  case  for  injuries  to 
the  person  of  the  plaintiff,  or  to  the  perron  of  the  testator  or 
intestate  of  any  executor  or  administrate. 

19  N.  T.,  474 ;  25  How.  P.  R,  286. 

5  3,  No  executors  or  administrators  shall  be  held  to  bail,  in  ggj^r  to 
any  action  against  them,  in  their  representative  character, 
unless  such  action  be  brought  to  charge  them  with  waste. 

g  4.  Nor  shall  they  be  held  to  bail  in  such  action,  .unless  2j%°aij* 
upon  an  order  of  a  judge  of  the  court  in  which  such  action      °  er* 
shall  be  brought,  founded  upon  an  affidavit  of  the  facts  and 
circumstances  to  support  such  charge. 

S  5.  In  actions  against  several  executors  or  administrators,  jJpgJJIJf* 
they  shall  all  be  considered  as  one  person  representing  their  Jw£° 
testator  or  intestate ;  and  such  of  them  as  shall  be  first  served  ^catort* 
with  process,  or  as  shall  first  appear  in  the  action,  shall  answer 
the  plaintiff.    Judgment  shall  be  rendered,  and  in  the  cases 
where  execution  may  be  issued  against  the  property  of  the 
testator  or  intestate,  it  shall  be  awarded  against  such  as  shall 
have  appeared,  and  the  others  named  in  the  first  process,  in 
the  same  manner  as  if  they  had  all  appeared. 

IR.L.,313,  §12;  7  B.(  120. 

$  6.  But  no  judgment  rendered  in  such  action,  by  default  JJJJjL 
or  otherwise,  shall  be  deemed  evidence  of  any  admission  of  Juagmen 
assets,  in  the  hands  of  any  executor  or  administrator,  who 
was  not  served  with  process  in  such  action,  or  who  did  not 
actually  appear  therein. 

S  7.  The  preceding  section  shall  not  deprive  any  plaintiff  oonitrac 
of  the  usual  remedies,  to  bring  into  court  all  the  executors  or  c^o°gK^ 
administrators  against  whom  the  action  is  brought.  ti0,l9• 

S  8.  The  term  of  eighteen  months  after  the  death  of  any  Limitation 
testAtor  or  intestate,  shall  not  be  deemed  any  part  of  the  time  aaESt111 
limited  by  law  for  the  commencement  of  actions  against  his  Sem- 
executors  or  administrators. 

6  ff.  T.,  62:  3  B.,  127;  1  D.f  155;  24  W.,  489;  13  W.,  270;  1  S.  S.  0., 
76;  8H.,36;  45  B.,  517. 

$  9.  The  time  which  shall  have  elapsed  between  the  death  n>.  of 
of  any  person,  and  the  granting  of  letters  testamentary  or  of  tSX?11* 
administration,  on  his  estate,  not  exceeding  six  months,  and 
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the  period  of  six  months  after  the  granting  of  such  lettew, 
shall  not  be  deemed  any  part  of  the  time  limited  by  any  law 
for  the  commencement  of  actions,  by  executors  or  adminis- 
trators. 

1S.&C,  76;  2  Hflt,  631. 

§  10.  No  executor  or  administrator  shall  be  made  personally 
liable  for  any  debt,  damages  or  costs,  by  reason  of  his  having 
pleaded  any  false  plea. 

4B.,  649;  3D.,  164. 

§  11.  An  executor  of  an  executor,  shall  have  no  authority 
to  commence  or  maintain  any  action  or  proceeding  relating  to 
the  estate,  effects  or  rights  of  the  testator  of  the  first  executor 
or  to  take  any  charge  or  control  thereof,  as  such  executor. 

19  B.,  653 ;  18lL,  370;  5  Pal,  36. 

S  12.  The  real  estate  which  belonged  to  any  deceased 
person,  shall  not  be  bound,  or  in  any  way  affected,  by  any 
judgment  against  his  executors  or  administrators,  nor  shall  it 
be  liable  to  be  sold,  by  virtue  of  any  execution  issued  upon 
such  judgment 

1  B.  L.,  313,  §  14. 

§  13.  Any  subsequent  executors  or  administrators,  shall 
have  execution  upon  any  judgment  that  may  have  been 
recovered  by  any  person  who  preceded  them  in  the  adminis- 
tration of  the  same  estate,  within  one  year  from  the  time  of 
the  docketing  of  such  judgment,  without  reviving  the  same 
by  scire  facias,  and  without  any  other  proceeding  to  give 
notice  to  the  defendant  in  such  judgment. 

§  14.  In  any  action  against  executors  or  administrators,  in 
which  the  fact  of  their  having  administered  the  estate  of 
their  testator  or  intestate,  or  any  part  thereof,  shall  come  in 
issue,  and  the  inventory  of  the  property  of  the  deceased, 
made  and  filed  by  them,  shall  be  given  in  evidence,  the  plain- 
tiff or  defendant  may  rebut  the  same  by  proof, 

i.  That  any  property  or  effects  have  been  omitted  in  such 
inventory,  or  were  not  returned  therein  at  their  true  value: 

a.  That  such  property  has  perished  or  been  lost,  without 
the  fault  of  such  executor  or  administrator,  or  that  it  has  been 
fairly  sold  by  them  at  private  or  public  sale,  at  a  less  price 
than  the  value  so  returned;  or  that  since  the  return  of  til© 
inventory,  such  property  has  deteriorated  or  enhanced  in 
value. 

§  15.  In  every  such  action,  the 'defendants  shall  not  be 
charged  for  any  demands  or  rights  in  action  specified  in  their 
inventory,  unless  it  appear  that  such  demands  or  rights  have 
been  collected,  or  might  have  been  collected  with  due  diligence. 

§  16.  The  two  last  sections  shall  not  be  construed  to  vary 
any  rules  of  evidence  in  respect  to  any  proof  which  an  exe- 
cutor or  administrator  may  now  make  by  law. 

§  17.  No  person  shall  be  liable  to  an  action  as  executor  of 
his  own  wrong,  for  having  received,  taken  or  interfered  with, 
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the  property  or  effects  of  a  deceased  person;  but  shall  be  1ET"  * 
responsible  as  a  wrong-doer  in  the  proper  action  to  the  execu- 
tors, or  general  or  special  administrators,  of  such  deceased 
person,  for  the  value  of  any  property  or  effects  so  taken  or 
received,  and  for  all  damages  caused  by  his  acts,  to  the  estate 
of  the  deceased. 

16  N.  T.,  336;  9  N.  T.,  149;  16  B.,  544;  6  B.,  429;  2  B.t  172;  3  B.  Ch., 
4*79;  2  H.,  185,  226. 

2  18.  When  administration  of  the  effects  of  a  deceased  J^j*^ 
person,  which  shall  have  been  left  unadministered  by  any  tntond"*" 
previous  executor  or  administrator  of  the  same  estate,  shall    n8noiL 
be  granted  to  any  person,  such  person  may  bring  a  writ  of 
error  upon  any  judgment  obtained  against  such  previous 
executor  or  administrator  of  the  same  estate,  or  against  the     (4*0) 
original  testator  or  intestate;  and  shall  defend  any  writ  of  • 
error  brought  upon  any  such  judgment;  and  shall  have  the 
same  remedies,  in  the  prosecution  or  defence  of  any  action, 
by  or  against  such  previous  executors  or  administrators,  and 
fcr  the  collection  and  enforcing  of  any  judgment  obtained  by 
them,  as  they  would  have  by  law. 

1  R.  L,  312,  §  9;  see  16  N.  Y.,  83;  19  B.f  631;  11  B.,  546;  5  Pal,  254; 
5  D.,  449;  4  D.,  85;  1  I).,  626;  2  H.f  181;  1  H.,  615;  13  W.,  591; 
5  W.,  224,  313;  3  W,  305:  2  J.  R.,  221;  6  J.  C.  R.,  398;  3  J.  O.JL, 
518 ;  2  Ab.,  432 ;  4  E.  D.  S.,  519. 

ARTICLE  SECOND. 

OF  SUrrB  BT  AND  AGAINST  LE0ATBE8,  AND  AGAINST  NEXT  OF  SIN,  HEIRS 
AND  DEVISEES,  AND  BETWEEN  HEIES  AND  DEVISEES. 

8m.  19.  Reference  of  suite  by  legatees  against  executors. 
20.  Proceedings  and  powers  of  referees. 
%1.  Costs,  by  whom  to  be  paid. 

22.  Action  for  further  assets. 

23.  How  actions  against  next  of  kin  may  be  brought 

24.  Recovery  in  such  action ;  when  apportioned. 

25.  Contribution  may  be  compelled. 

26.  How  actions  against  legatees  may  be  brought. 
21  Requisites  to  recovery  in  such  action. 

28.  Recovery  how  apportioned  among  legatees. 

29.  Apportionment  of  costs  against  relatives  and  legatees. 

30.  Judgment  to  express  the  amount  recovered  against  each. 

31.  Payment  of  his  share  by  one,  to  exonerate  him. 

32.  Heirs  and  devisees  how  fax  liable  for  debts  of  ancestor. 
33  &  34.  But  heirs  not  liable  until  personal  assets  exhausted. 
86.  Express  directions  of  will  not  to  be  affected. 

86.  Creditor  to  establish  liability  of  heirs. 
37.  Order  of  payment  of  debts  of  ancestor. 
3a  Preference  to  debts  of  same  class. 

39.  Prior  debts  and  those  of  same  class,  may  be  shown. 

40.  When  recovery  to  be  had  for  proportion  of  debt. 

41.  Payment  of  certain  debts  may  be  shown. 

42.  {Suits  at  law  against  heirs  abolished;  remedy  in  equity. 

43.  Such  suits  not  to  be  delayed  by  infancy  of  heirs. 
41  In  such  suits,  bill  to  specify  estate  descended. 
46.  Defiance  thereto  by  heirs. 

4ft.  Proceedings  to  ascertain  value  of  land  descended. 
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XCCLE  *»    Sec.  47.  When  debt  to  be  levied  of  estate  descended. 

48.  Such  decree  to  have  preference  oyer  judgment,  individually. 

49.  Liability  of  heir,  where  lands  have  been  claimed. 

50.  Order  of  liability;  defence  by  heir. 

61.  Land  aliened,  not  affected  by  decree  against  heir. 

52.  Recoveries  against  several  heirs,  how  apportioned. 

53.  Decree  to  specify  sum  recovered  against  each. 

54.  Elocutions  against  infant  heirs,  to  be  stayed  one  year. 

55.  Endorsements  to  be  made  on  execution. 
66.  Requisites  to  render  devisees  liable. 
5*7.  For  what  deficiencies  liable. 

58.  Two  last  sections  not  to  affect  directions  of  a  will 

59.  Creditor  to  establish  facts,  Ac.  to  render  devisee  liable. 

60.  Provisions  concerning  heirs,  extended  to  devisees. 

61.  Liability  in  case  of  aliening  land  devised. 

62  k  63.  Remedy  of  child  born  after  making  a  wilL 

64.  Power  of  chancery  to  compel  distribution. 

65.  Also  to  compel  contribution. 

66.  Foregoing  provisions  to  apply  to  certain  witnesses  to  wills. 

salts  by  §  19.  Whenever  an  action  shall  be  brought  by  any  legatee 
berimed,  against  an  executor  or  administrator,  and  the  want  of  assets 
to  pay  all  the  debts  of  the  deceased,  and  all  the  legacies 
mil  bequeathed  by  him  or  any  of  them,  shall  be  pleaded,  the 
cause  shall  be  referred  to  referees,  to  examine  the  accounts  of 
the  defendants,  and  to  hear  and  report  upon  the  allegations 
and  proofs  of  the  parties  in  respect  to  such  plea. 

IB.  L.,315,  §20  j  3Ab.f  249. 

proceed.         §  20.  Such  referees  shall  proceed  in  the  manner  provided 
rXreSr of  *>y law  i11  respect  to  references  of  actions  in  which  there  is  a 
lone  account;  and  all  the  provisions  of  law  in  relation  to 
such  references,  shall  apply  to  referees  appointed  pursuant 
to  the  last  section,  and  to  their  proceedings,  and  the  judg- 
ment thereon, 
costs  or         §  21.  In  such  cases,  the  costs  of  the  action,  or  of  either 
"*■         party,  shall  be  paid  as  the  court  may  direct,  out  of  the  estate 
of  the  deceased,  or  by  the  defendants  personally,  if  their 
refusal  to  pay  such  legacy  or  their  defence  of  the  action,  shall 
appear  to  have  been  unreasonable. 
further         §  22.  If  the  plaintiff  in  such  suit  shall  recover  only  part 
umU       of  his  demand,  for  the  want  of  assets  in  the  hands  of  the 
defendants,  and  assets  shall  afterwards  come  to  their  hands, 
he  shall  have  a  new  action  for  the  recovery  thereof,  or  of  the 
proportionate  share  thereof,  to  which  he  may  be  entitled ;  and 
the  same  proceedings,  in  all  respects,  shall  be  had  in  such 
action. 
Action  §23.  Actions  against  the  next  of  kin  of  any  deceased 

S5tnof  kin.  person,  to  recover  the  value  of  any  assets  that  may  have 
been  paid  to  them  by-  an  executor  or  administrator,  may  be 
brought  against  all  of  the  said  relatives  jointly,  or  one  01 
more  of  them,  for  the  amount  received  by  each  of  them. 

4  Ab.,  313. 

gj«jwj        §  24.  In  such  action,  the  plaintiff  shall  be  entitled  to  recovei 
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the  valae  of  all  the  assets  received  by  all  the  defendants  in  the  •  ARTa  * 
suit,  if  necessary  to  satisfy  his  demand ;  and  the  amount  of 
the  recovery  shall  be  apportioned  among  the  defendants,  in 
proportion  to  the  value  of  the  assets  received  by  each ;  and 
no  allowance  or  deduction  shall  be  made  from  such  amount, 
on  account  of  there  being  other  relatives  to  whom  assets  have 
also  been  delivered* 

§  25.  Any  one  of  the  next  of  kin,  against  whom  a  recovery  contrib* 
shall  be  had  pursuant  to  the  preceding  sections,  may  maintain  tion*' 
an  action  against  all  the  other  relatives  of  the  testator,  to 
whom  any  such  assets  may  have  been  paid,  jointly,  or  against 
any  of  them  separately,  for  a  just  and  equal  contribution ; 
and  shall  be  entitled  to  recover  of  each  defendant,  such  an 
amount  as  shall  be  in  the  same  proportion  to  the  whole  sum 
collected  of  the  plaintiff,  as  the  value  of  the  assets  delivered 
to  such  defendant,  bore  to  the  value  of  all  the  assets 
delivered  to  all  the  relatives  of  the  deceased. 

$  26.  Actions  by  creditors  of  any  deceased  persons,  to  '*JJ2J 
recover  the  value  of  any  assets  that  may  have  been  paid  by  ieg»t«f. 
any  executor  or  administrator  to  any  legatees  of  their  testator, 
may  be  brought  against  all  of  such  legatees  jointly,  or  against 
afty  single  legatee  separately. 

11  B.,  211. 

S  27.  In  such  action,  the  plaintiff  shall  not  be  entitled  to     [4**1 
recover,  unless  he  shows,  toSSJSy 

i.  That  no  assets  were  delivered  by  the  executor  or  admin-  J^j^11 
istrator  of  the  deceased,  to  his  next  of  kin :  or, 

2.  That  the  value  of  such  assets  has  been  recovered  by 
some  other  creditor:  or, 

3.  That  such  assets  are  not  sufficient  to  satisfy  the  demand 

of  the  plaintiff:  ft 

And  in  the  last  case,  he  shall  be  entitled  to  recover  only 
the  deficiency. 

11  B.,  281. 

5  28.  The  whole  amount  which  the  plaintiff  shall  be  enti-  g°^PPorw 
tied  to  recover,  shall  be  apportioned  among  all  the  legatees 
of  the  testator,  in  proportion  to  the  respective  amounts  of 
their  several  legacies;  and  such  proportion,  only,  shall  be 
recovered  of  each  legatee. 

1  N.  T.,  593. 

5  29.  If  any  action  be  brought  against  several  relatives  *gjff$[m' 
jointly,  or  against  several  legatees  jointly,  for  assets  delivered  SSI.0 
to  them,  if  a  recovery  be  had  against  them,  the  costs  of  such 
action  shall  be  apportioned  among  the  several  defendants,  in 
proportion  to  the  amount  of  the  debt  or  damages  recovered 
against  each  of  them. 

$  30.  In  every  such  action,  the  judgment  shall  express  the  J5g™£t 
amount  recovered  against  each  defendant,  for  debt  or  damages, 3ttdgmon 
and  costs ;  and  the  execution  issued  thereon,  shall  correspond 
to  such  judgment. 
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H^Soie-     S  31.  In  case  of  any  judgment  against  several  relatives  of 
nted  from  a  testator,  or  against  several  legatees,  the  payment  or  satis- 
faction of  the  amount  recovered  against  any  one  of  the 
defendants,  shall  discharge  such  defendant,  and  shall  exatt- 
rate  him  and  his  property  from  such  judgment,  and  from  the 
execution  thereon. 
hiSumi0'     S  32*  T^e  h6™  °f  ©very  person  who  shall  have  died  intsb-* 
devSeM.     tate,  and  the  heirs  and  devisees  of  any  person  who  shall  have 
died  after  the  making  of  his  last  will  and  testament,  shall 
respectively  be  liable  for  the  debts  of  such  person,  arising  by 
simple  contract  or  by  specialty,  to  the  extent  of  the  estate, 
interest   and   right,  in  the  real   estate   which  shall   have 
descended  to  them,  from,  or  been  devised  to  them  by,  sach 
person. 

1  R.  L.,  316,  §  1;  3  N.  Y.,  Ml ;  1  N.  Yn  593;  28  fi.,  429;  16  R, *U; 
12  B.,  392;  11  B.,  281;  10  BM  249;  6  H.,  362;  9  P*L,  46;  10  How. 
P.  R^  532 ;  6  How.  P.  IL,  48t;  21  N.  Y.,  167. 

rKnotnntii     §  33.  But  such  heirs  shall  not  be  liable  for  any  such  debt, 
aitar  at  «*•  ^^jggg  jt  gj^Qi  appear  either  that  the  deceased  left  no  personal 


assets  within  this  state  to  be  administered,  or  that  the  per-, 
sonal  assets  of  the  deceased  were  not  sufficient  to  pay  and 
discharge  the  same ;  or  that  after  the  proceedings  before  the 
proper  surrogate's  court,  and  at  law,  the  creditor  has  been 
unable  to  collect  such  debt,  or  some  part  thereof,  from  the 
personal  representatives  of  the  deceased,  or  from  his  next  of 
kin  or  legatees. 

Lawa  of  1859,  ch.  110;  3  N.  Y.,  262 ;  11  B.,  281 ;  10  B.,  249;  9  PaL, 
44;  6  H.,  360. 

part  pay.        §  34.  In  case  the  personal  assets  were  sufficient  to  pay  a 
ment>        part  of  such  debt,  or  in  case  a  part  thereof  shall  have  been 
[40s;     collected  as  in  the  last  section  mentioned,  the  heirs  of  such 
deceased  person  shall  be  liable  for  the  residue  unpaid  or 
uncollected. 
construe        §  35.  But  the  two  last  sections  shall  not  affect  or  impair  the 
S3?  SL%™  liability  of  heirs  for  any  debt  of  their  ancestor,  where  such 
tioos.        debt  was,  by  his  will  expressly  charged  exclusively  upon  fiie 
real  estate  descended  to  such  heirs;  or  where  such  debt  is,  by 
such  will,  expressly  directed  to  be  paid  out  of  the  real  estate 
descended,  before  resorting  to  the  personal  estate. 
proof  of        §  36.  It  shall  be  incumbent  on  the  creditor  seeking  to  charge 
liability.     any  heirg,  to  show  the  facts  and  circumstances  heroin  required 
to  render  them  liable. 

12  B.,  392. 

order  in        §  37.  In  cases  where  the  next  of  kin,  legatees,  heirs  and 
££??       devisees,  are  liable  for  the  debts  of  their  ancestors,  as  hescfa 
provided,  they  shall  give  preference  in  the  payment  of  ft* 
same,  and  shall  be  liable  therefor,  in  the  following  order: 

i.  Debts  entitled  to  a  preference  under  the  laws  of  the 
United  States: 

2.  Judgments  docketed,  and  decrees  enrolled  against  ttoif 
ancestor,  according  to  the  priority  thereof  respectively: 
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»•  Becogniaanoes,  bonds,  sealed  instruments,  notes,  bills,    ABT'  & 
and  linHiiiiidafced  demands  and  accounts. 

"     6Pti,  21. 

S  38.  No  preference  shall  be  given  by  any  next  of  kin,  SftJSJgf6 
legatee,  heir  or  devisee,  to  any  debt  over  other  debts  of  the 
same  class,  except  those  specified  in  the  second  class  of 
th6 last  section;  nor  shall  a  debt  due  and  payable,  be  entitled 
to  a  preference  over  debts  not  due;  nor  shall  the  commence- 
ment of  a  suit  against  any  next  of  kin,  legatee,  hdr  or 
devisee,  for  the  recovery  of  any  debt,  entitle  such  debt  to  any 
pptffetence  over  others  of  the  same  class. 

§  39.  The  next  of  kin,  legatees,  heirs  and  devisees,  may  SjjJJ^J7 
show  that  there  are  debts  of  a  prior  class  unsatisfied,  or  that 
there  are  unpaid  debts  of  the  same  class  with  that  on  which 
the  suit  is  brought;  and  if  it  appear  that  the  value  of  the 
personal  property  delivered  to  them,  or  of  the  real  estate 
descended  or  devised  to  them,  does  not  exceed  the  debts  of  a 
prior  class,  judgment  shall  be  rendered  in  their  favor. 

26  B.,  366. 

§  40.  If  the  personal  property  delivered  to  such  next  of  g^JJg^ 
kin  or  legatees,  or  if  the  real  estate  descended  or  devised  to 
such  heirs  and  devisees,  exceeds  the  amount  of  debts  which 
are  entitled  to  a  preference  over  the  debt  for  which  the  suit 
is  brought,  judgment  shall  be  rendered  against  them  only  for 
such  a  sum  as  shall  be  a  just  proportion  to  the  other  debts  of 
the  same  class  with  that  on  which  the  suit  is  brought. 

3  41.  If  any  debt  of  a  prior  class  to  that  on  which  the  suit  JgjJSS.0' 
i&  brought,  or  of  the  same  class,  shall  have  been  paid  by  any 
next  of  kin,  legatees,  heirs  or  devisees,  they  may  give  evidence 
of  such  payment;  and  the  amount  of  the  debts  so  paid,  shall 
be  estimated  in  ascertaining  the  amount  to  be  recovered,  in  w*] 
the  same  manner  as  if  such  debts  were  outstanding  and 
unpaid,  as  prescribed  in  the  two  last  sections. 

Se<Jtkra  43  repealed  by  Laws  of  1837,  ch.  460,  £  74 ;  see  9  Pai.,  46 ;  5 
Pai.,  259. 

§  43.  Suits  against  heirs  or  devisees  shall  not  be  delayed,  28*^ 
nor  shall  the  remedy  of  the  plaintiffs  be  suspended,  by  reason  ggjr 
of  the  infancy  of  any  such  heir  or  devisee;  but  guardians,  to 
defend  their  rights  in  such  suits,  shall  be  appointed,  as  in 
other  oases. 

1B.L,  318,  §  6;  1  Pal,  359. 

544.  In  any  bill  filed  against  heirs  to  charge  them  on  account  gjJ5£ 
of  any  land*  and  tenements  or  hereditaments  descended  to  $**  dcd 
them,  the  complainant  shall  specify  with  convenient  certainty, 
the  real  estate  so  descended. 

§46*.  In  such  suit,  any  heir  may  show  that  at  the  time  of  Sn.OTce  t0 
the  commencement  thereof,  he  had  nothing  by  descent,  or 
that  fee  had  not  sufficient  to  satisfy  the  complainant's  demand. 

lB.lu,31t,§4;  16  B.,  541. 
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TITIiK  8. 


Value  of 
lands  de- 
scended. 


Preference 
of  decree. 


Alienation 
by  heir. 


S  46.  If  it  appears  that  any  lands  or  tenements  have  de- 
scended to  such  heir,  the  court  shall  inquire  and  ascertain  the 
value  thereof,  either  by  reference  to  a  master  or  by  awarding 
an  issue  for  that  purpose, 
t^erted  S  47.  If  it  appear  that  the  lands,  tenements  or  heredita- 
of  them,  ments  so  descended,  were  not  aliened  by  such  heir,  at  the 
time  of  the  commencement  of  the  suit ;  or  if  the  heir  confess 
the  action,  and  show  what  lands,  tenements  or  hereditaments 
have  descended  to  him ;  the  court  shall  decree  that  the  debt 
of  the  plaintiff,  or  the  proportion  thereof  which  he  is  entitled 
to  recover,  shall  be  levied  of  such  real  estate  so  descended; 
and  not  otherwise. 

1  R.  L.,  317,  g  2;  28  B.,  430;  26  B.,  359;  4  Bn  539;  9  W-  44:  ST 
N.  Y.,  167. 

§  48.  Every  final  decree  rendered  in  such  suit,  shall  have 
preference  as  a  lien  on  the  real  estate  descended,  to  any  judg- 
ment or  decree  obtained  against  such  heir  personally,  for  any 
debt  or  demand  in  his  own  right. 

1  N.  Y.,  595;  28  B.,  430;  2  Pai.,  592. 

§  49.  When  it  shall  appear,  in  any  such  suit,  that  before 
the  commencement  thereof,  any  such  heir  has  aliened  the 
lands,  tenements  or  hereditaments  descended  to  him,  or  any 
part  thereof,  he  shall  be  personally  liable  for  the  value  of  the 
estate  so  aliened,  and  judgment  shall  be  rendered  therefor, 
and  execution  awarded,  as  in  suits  for  his  own  debts. 

28  B.,  430;  26  B.,  359. 

§  50.  In  such  cases,  the  preference  herein  before  declared, 
in  respect  to  demands  against  the  ancestor  of  such  heir,  shall 
apply,  and  such  heir  may  show  the  same  matters,  herein 
before  allowed,  and  the  same  proceedings  and  judgment  shall 
be  had  thereon. 

§  51.  But  no  lands,  tenements  or  hereditaments,  aliened  in 
good  faith  by  axfy  heir,  before  any  suit  commenced  against 
him,  shall  be  liable  to  execution,  or  in  any  manner  affected 
by  a  decree  against  such  heir. 

1  R.  L.,  317,  §  2 ;  26  B.,  359;  1  B.f  78;  3  Ab.,  249. 

§  52.  In  suits  brought  against  several  heirs  jointly,  or 
several  devisees  jointly,  the  amount  which  the  plaintiff  shall 
be  entitled  to  recover,  shall  be  apportioned  among  all  the 
heirs  of  the  ancestor,  or  among  all  the  devisees  of  the  testator, 
in  proportion  to  the  value  of  the  real  estate  descended  to  such 
heirs,  or  devised  to  such  devisees,  respectively,  as  the;  case 
may  be,  and  such  proportion  only  shall  be  recovered  of  each 
heir,  or  of  each  legatee. 

4  B.,  539 ;  6  How.  P.  R.,  487. 

g  53.  The  costs  of  such  suit  shall  be  apportioned  among 
the  several  defendants,  in  proportion  to  the  debt  or  damages 
recovered  against  each  of  them ;  the  decree  shall  express  the 
amount  recovered  against  each  defendant  for  debt,  or  damages 


Defence  by 
h«ir. 


[455] 

Land 
aliened. 


Apportion- 
ing recov- 
eries. 


Form  of 
decree,  &c. 
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and  costs,  and  the  execution  issued  thereon,  shall  conform  to    ART*  * 
such  decree. 

6  How.  P.  R,  487. 

§  54.  When  a  decree  shall  be  rendered  against  any  heirs  or  »«**» 
devisees  who  are  infants,  no  execution  issued  thereon  shall  be  JStat 
executed  against  them,  until  the  expiration  of  one  year  after  h*ln' 
lie  rendition  of  such  decree;  but  such  execution  may  be 
executed  against  any  defendants  in  the  same  suit,  who  were 
of  full  age. 

§  56.  The  solicitor  issuing  an  execution,  in  every  such  case,  Jfc£££8 
shall  endorse  thereon  the  names  of  the  defendants  who  are  SoS800 
infants,  and  shall  direct  the  sheriff  not  to  execute  the  same 
against  such  infants,  until  the  time  specified  in  the  last 
section. 

§  56.  Devisees  made  liable  by  the  foregoing  provisions,  to  Liability  of 
the  creditors  of  their  testator,  shall  not  be  so  liable,  unless  it  devi8ces- 
shall  appear  that  his  personal  assets,  and  the  real  estate  of  the 
testator  descended  to  his  heirs,  were  insufficient  to  discharge 
such  debt ;  or  unless  it  shall  appear  that  after  due  proceedings 
before  the  proper  surrogate,  and  at  law,  the  creditor  has  been 
unable  to  recover  such  debt,  or  some  part  thereof,  from  the 
personal  representatives  of  the  testator,  or  from  his  next  of 
kin,  or  legatees,  or  from  his  heirs. 

1B.,*8.  . 

S  57.*  In  either  of  the  cases  specified  in  the  last  section,  the  n>. 
amount  of  the  deficiency  of  the  personal  assets,  and  of  the 
real  estate  descended,  to  satisfy  the  debt  of  the  plaintiff,  and 
the  amount  which  such  plaintiff  may  have  failed  to  recover 
from  the  personal  representatives  of  the  testator,  his  next  of 
kin,  legatees  and  heirs,  may  be  recovered  of  the  devisees 
of  such  testator,  to  the  extent  of  the  real  estate  devised  to 
them  respectively. 

§  58.  But  the  two  last  sections  shall  not  impair  or  affect  ib.  quais- 
theliability  of  devisees,  for  any  debt  of  their  testator,  where  fled# 
such  debt  was  by  his  will  expressly  charged  exclusively  upon 
the- real  estate  devised ;  or  made  payable  exclusively  by  such     [456] 
devisee,by  the  terms  of  the  will ;  or  made  payable  out  of  the 
estate  devised,  before  resorting  to  the  personal  estate  or  to 
any  other  real  estate  descended  or  devised. 

S  59.  It  shall  be  incumbent  on  the  creditor  seeking  to  charge  gjgg  <* 
any  devisees,  to  show,  on  the  trial,  the  facts  and  circumstances 
herein  required  to  render  them  liable.  ' 

§  60.  The  provisions  herein  contained,  with  regard  to  heirs,  2K22K, 
and  to  proceedings  by  and  against  them,  and  to  decrees  and  deri**. 
executions  against  them,  shall  be  applicable  to  suits  and  pro- 
ceedings against  devisees,  who  shall,  in  like  manner,  be  sued 
jointly. 

26  B.,  359. 

.  §.61,.  Devisees  shall  be  liable,  in  the  same  manner  and  to  $££*" 
the '  &ame  extent,  as  heirs,  notwithstanding  they  may  have  deriMd. 
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n™  4  aliened  the  real  estate  devised,  before  suit  brought  against 
them ;  but  no  real  estate  aliened  in  good  faith  by  any  devisee, 
before  the  commencement  of  a  suit  against  him,  shall  be  liable 
to  execution  upon,  or  in  any  manner  affected  by,  a  decree 
against  such  devisee. 

1R.L.,  317,  §5;  3  Ab.,  2i9. 

child  u>m  §  62.  In  cases  where,  by  the  provisions  of  any  statute,  a 
;»dr6.wm  child  born  after  the  making  of  a  will,  shall  be  entitled  to 
succeed  to  a  portion  of  the  testator's  real  and  personal  estate, 
such  child  shall  have  the  same  rights  and  remedies  to  compel 
a  distribution  of  the  personal  estate,  and  a  partition  of  tho 
real  estate,  as  are  provided  by  law  for  next  of  kin  and  for 
heirs ;  and  shall  in  all  respects  be  liable,  in  the  same  manner 
and  to  the  same  extent,  to  the  creditors  of  his  ancestor,  in 
respect  to  the  personal  property  delivered  to  him,  and  the  real 
estate  descended  to  him,  as  are  herein  prescribed  in  relation 
to  next  of  kin  and  heirs. 
n>.  §63.  Suchchild  shall  be  authorised  to  recover  of  the  legatees 

who  may  have  received  any  property  or  effects  of  the  testator, 
the  portion  of  such  property  or  effects  to  which  he  may  be 
entitled,  by  an  action  of  replevin,  or  of  trover  or  assumpsit, 
as  the  case  may  require ;  and  shall  also  be  entitled  to  reeover 
of  the  devisees  of  any  real  estate  under  the  will  of  the  testa- 
tor, such  portion  of  such  real  estate  as  shall  belong  to  him. 
^istribu-        §  64.  In  cases  where  a  distribution  of  such  personal  estate 
cLmpiuk  shall  not  have  been  made  by  the  surrogate,  to  any  such  child 
born  after  the  making  of  a  will,  the  court  of  chancery  shall 
have  power  to  compel  the  same ;  and  the  said  court  shall  have 
power  also  to  compel  just  and  equal  contribution  by  the 
legatees  under  such  will,  to  make  up  the  portion  of  personal 
property  to  which  such  child  shall  be  entitled, 
contribn-       §  65.  The  court  of  chancery  shall  also  have  pow«  to  COitt- 
deriMM.     pel  partition  between  the  devisees  of  any  real  estate,  and  each 
child  so  entitled  to  a  portion  of  such  real  estate,  so  as  to 
enforce  a  just  and  proportionate  contribution  by  each  devisee. 
[407]        S  66#  TJ*6  foregoing  provisions  relative  to  a  child  bom  after 
towSSTSc.  ti*e  making  of  a  will,  shall  apply  equally  in  all  respects  to 
every  person  who,  being  a  witness  to  a  will,  shall  be  entitled 
by  the  provisions  of  any  statute,  to  recover  any  portion  of 
the  personal  or  real  estate  of  the  testator,  from  the  legatees 
and  devisees  named  in  such  will. 

TITLE  IV. 

OF  PROCEEDINGS  BY  AND  AGAINST  CORPORATIONS,  AND  FOB- 
IJO  BODIES  HAVING  CERTAIN  CORPORATE  POWERS,  AJTO  BX 
AND  AGAINST  OFFICERS  REPRESENTING  THE1L 

Aet.  1.  —  Of  proceedings  by  and  against  corporations,  in  courts  of  law. 
Abt.  2.  —  Of  proceedings  against  corporations,  in  equity. 
Aet.  3.  —  Of  the  voluntary  dissolution  of  corporations. 
Art.  4  -  Of  proceedings  by  and  against  public  bodies;  having  certain  corporate 
powers,  and  by  and  against  the  officers  repreaentang  then. 
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ARTICLE  FIRST.  ***  *• 

09  nOQBXDIirQS  SY  AOT>  AGAINST  CORPORATIONS,  IK  COUBTS  0*  LAW. 

8*0.  1.  foreign  corporations  may  sue,  on  giving  security. 

1  Bxetpt  actions  founded  on  violations  of  our  own  statutes. 

t.  Whan  existence  of  domestic  corporation,  to  be  proved.  , 

4.  Process  against  corporations. 

6.  Hew  to  be  served. 

C  Appearance  of  defendants. 

7.  Declaration  may  be  for  cause  accruing  after  process. 

8.  Judgment  may  be  applied  for  at  first  term. 

.9.  Judgment  to  be  rendered  unless  good  defence  appear. 

10.  Wnen  immediate  reference  to  be  ordered. 

11.  Issues  of  fact  and  of  law  to  have  preference. 
11  Bate  of  damages  to  be  recovered  against  banks. 

It.  In  pleadingi  not  necessary  to  aet  forth  acta  of  incorporation. 

14.  Mistake  in  naming  a  corporation. 

Mi  Softs  against  foreign  corporations,  by  attachment 

1C  $y  whom  to  be  issued. 

IT.  Proof  necessary  to  sustain  application. 

15.  What  vouchers  to  be  produced. 

It.  One  witness  necessary  to  establish  damages. 

19.  Bond  to  secure  costs  to  be  given.  4 

£L  Powers  and  duties  of  aheriff  on  the  attachment. 

22  £  21.  Certain  provisions  concerning  absent  debtors,  to  apply. 

24.  ^Proceedings  on  judgment  for  plaintiff. 

26.  Proceedings  when  judgment  is  for  defendants. 

2C  Double  costs  and  damages  for  vexatious  suits. 

11  When  defendants  may  appear  and  defend. 

Si.  When  they  may  apply  for  discharge  of  attachment 

29.  Bond  to  be  given;  its  penalty  and  condition. 

90.  Apportioning  defendants'  property  among  several  plaintiffs. 

S 1.  A  foreign  corporation  created  by  the  laws  of  any  other  Beit  by 
state  or  country,  may,  upon  giving  security  for  the  payment  pSSE*?* 
of  the  costs  of  suit,  prosecute  in  the  courts  of  this  state,  in 
the  same  manner  as  corporations  created  under  the  laws  of 
this  state. 

10  WM  10;  6  Cow.,  47 ;  4  J.  C.  R.,  371  ;.4&a  C,  675 ;  4  Ab.,  463;  7 
HOW.  P.  K.,  238;  14  Ab.,  120. 

$  2.  But  where,  by  the  laws  of  this  state,  any  act  is  forbid-  e*<*p"°i». 
den  to  be  done  by  any  corporation  or  by  any  association  of 
individuals,  without  express  authority  by  law,  and  such  act  [4*si 
shall  have  been  done  by  a  foreign  corporation,  it  shall  not  be 
authorized  to  maintain  any  action  founded  upon  such  act,  or 
upon  any  liability  or  obligation,  express  or  implied,  arising 
oat  oft  or  made  or  entered  into,  in  consideration  of,  such  act. 

10  B.,  97;  25  W.,  660;  01.  Ch.,  460. 

$  3.  In  suits  brought  by  or  against  a  corporation  created  ^£of 
by  or  under  any  statute  of  this  state,  it  shall  not  be  necessary  corpora.0 
to  prove  on  the  trial  of  the  cause,  the  existence  of  such  cor- 
poration, unless  the  defendant  shall  have  alleged  in  the  answer 
in  the  action  that  the  plaintiff*  or  defendants,  as  the  case  may 
be,  are  not  a  corporation. 

So  emended  by  Lews  of  1864,  cb.  422.  Post,  toL  6,  p.  296.  13  K.  T., 
314:  14  B.,  183;  12  Bn  673;  8  B,  228;  6  H.,  601;  1  Du.,  708;  16 
How.  P.  B.,  100 ;  13  How.  P.  R,  278;  41  Bn  672 ;  15  Ab.,  384. 
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at  first 
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lb.  defence 
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Reference 
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§  4.  The  first  process  for  the  commencement  of  a  suit 
against  a  corporation,  shall  be  a  summons,  except  in  those 
cases  where  a  swre  facias  or  other  process  is  allowed  by  law ; 
and  such  process,  and  all  other  writs  and  process  against  cor- 
porations, may  be  issued  and  tested  on  any  day  in  term,  and 
may  be  made  returnable  on  any  day  in  the  same,  or  the  next 
succeeding  term,  in  the  same  manner  as  process  issued  against 
individuals  may  be  issued,  tested  and  returned. 

Laws  of  1817,  21,  §  1;  6  H.,  654;  19  W.,  26;  Code,  §  12 7;  Laws  of 
1840,  ch.  386.    Post,  toL  6,  p.  35;  toL  4,  p.  684. 

§  5.  Writs  of  summons  and  other  process  for  the  commence- 
ment of  a  suit  against  a  corporation,  may  be  served  on  the 
return  day  of  such  process,  or  previous  thereto,  on  the  pre- 
siding officer,  the  cashier,  the  secretary,  or  the  treasurer 
thereof;  and  if  there  be  no  such  officer,  or  none  can  be  found, 
such  service  may  be  made  on  such  other  officer  or  member  of 
such  corporation,  or  in  such  other  manner,  as  the  court  in 
which  the  suit  is  brought,  may  direct. 

Laws  of  1817,  21,  §  2;  19  W.,  26;  1  Du.,  451;  Code,  §  134.    Post,  voL 
6,  p.  37. 

S  6.  When  such  process  shall  have  been  returned  duly 
served,  the  appearance  of  the  corporation  shall  be  entered, 
and  the  plaintiff  shall  proceed  thereupon  in  such  suit,  in  the 
same  manner  as  in  personal  actions  against  natural  persons. 

Laws  of  1817,  21,  §  3. 

§  7.  In  every  srfch  action,  the  plaintiff  may  declare  on  a 
cause  of  action  which  arose  previous  to  the  commencement 
of  the  suit,  although  the  same  may  have  arisen  after  the 
teste  of  the  process  by  which  the  action  was  commenced. 

Laws  of  1817,  21,  §  4. 

§  8.  In  any  such  action  founded  upon  a  note  or  other  evi- 
dence of  debt,  for  the  absolute  payment  of  money  on  demand, 
or  at  any  particular  time,  if  it  shall  appear  that  the  first  pro- 
cess together  with  a  copy  of  the  declaration  was  served  at 
least  twenty  clays  before  the  return  of  such  process,  the  plain- 
tiff may  file  a  declaration  in  such  suit  on  such  return  day,  or 
on  any  subsequent  day  in  the  same  term,  and  may  apply  for. 
judgment. 

Laws  of  1825,  449,  §  4;  2  W.,  281. 

§  9.  On  such  application,  the  court  shall  render  judgment 
for  the  plaintiff  as  by  default,  either  interlocutory  or  final,  or 
both,  as  the  case  may  require;  unless  it  shall  satisfactorily 
appear  to  such  court,  that  such  corporation  has  a  good  and 
substantial  defence  on  the  merits,  which  shall  be  disclosed  by 
affidavit. 

§  10.  If  such  defence  consist  of  a  set-off,  and  be  of  such  a 
nature  that  the  cause  might  be  referred,  the  court  shall  imme- 
diately refer  the  cause  to  the  clerk  thereof,  or  to  some  other 
fit  persons,  to  hear  the  proofs  of  the  parties  and  report  there- 
on; and  the  proceedings  thereon  shall  be  the  same  in  all 
respects  as  in  cases  of  reference. 
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g  11.  Every  issue  of  fact  joined  in  such  cause,  shall  have  a  p^^^ 
preference  at  the  court  at  which  it  shall  be  noticed  for  trial,  ^wmmfu 
to  all  other  causes ;  and  every  case  made,  special  verdict  ren-  ra 
dered,  bill  of  exceptions  and  demurrer  to  evidence  taken,  on 
such  trial,  and  every  issue  of  law  joined  on  the  pleadings  in 
any  such  suit,  shall  have  a  preference  in  the  argument  thereof 
in  any  court  where  the  same  may  be  pending. 

Laws  of  1825,  449,  §  4;  6  Cow.,  41. 

$  12.  When  judgment  shall  be  rendered  against  any  incor-  gjjj*  Iu 
porated  bank,  for  the  amount  of  any  bills  or  other  evidences  certain 
of  debt,  payable  absolutely,  the  payment  of  which  shall  have  Cft8e9, 
been  refused  by  such  bank,  and  no  measure  of  damages  shall 
be  specified  in  the  act  incorporating  such  bank,  the  plaintiff 
shall  recover  interest  on  such  amount  from  the  time  of  such 
refusal,  at  the  rate  of  ten  per  cent  a  year,  instead  of  the  rate 
of  interest  established  by  law. 

Laws  of  1818,  243,  §  3. 

$  13.  In  actions  by  or  against  any  corporation  created  by  ^S1^. 
or  under  any  law  of  this  state,  it  shall  not  be  necessary  to  ggw* 
recite  the  act  or  acts  of  incorporation,  or  the  proceedings  by 
which  such  corporation  was  created,  or  to  set  forth  the  sub- 
stance thereof,  but  the  same  may  be  pleaded  by  reciting  the 
title  of  such  act,  and  the  date  of  its  passage. 

17  W.,  444  j  7  Ab.,  139;  1  S.  S.  0.,  610 ;  16  How.  P.  R.,  97. 

$  14.  In  suits  or  proceedings  by  or  against  any  corporation,  JJJJSJj^ 
a  mistake  in  the  naming  of  such  corporation,  shall  be  pleaded  portion. 
in  abatement ;  and  if  not  so  pleaded  shall  be  deemed  to  have 
been  waived. 

9  B.,  206;  1  D.,  463 ;  16  How.  P.  R.,  100. 

$  15.  Suits  may  be  brought  in  the  supreme  court,  in  the  fgfi^**1 
superior  court  of  the  city  of  New  York,  and  in  the  court  of  Jjjg*^** 
common  pleas  in  and  for  the  city  and  county  of  New  York, 
against  any  corporation,  created  by  or  under  the  laws  of  any 
other  state,  government  or  country,  for  the  recovery  of  any 
debt  or  damages,  whether  liquidated  or  not,  arising  upon  con- 
tract made,  executed  or  delivered  within  this  state,  or  upon 
any  cause  of  action  arising  therein.  Such  suits  may  be  com- 
menced by  complaint  and  summons,  together  with  an  attach- 
ment, as  now  provided  by  law;  and  such  complaint  and 
summons  may  be  served  as  provided  by  sections  one  hundred 
and  thirteen  and  one  hundred  and  fourteen  of  the  Code  of 
Procedure. 

Uwb  of  1849,  ch.  107;  Code,  §  113,  114;  6  H.,  298;  19  W.,  46;  17 
How.  P.  R.,  17;  16  How.  P.  R.,  376;  10  How.  P.  R.,  4;  7  How.  P. 
R.,  238,  335,  380 ;  6  How.  P.  R.,  276.    Post*  voL  6,  p.  30 ;  35  B.,  526. 

J 5 16.  The  court,  or  any  judge  thereof  in  vacation,  and  any  gj^m 
cer  authorised  to  perform  the  duties  of  such  judge  in  va- 
cation, may,  on  the  application  of  the  plaintiff,  issue  such 
attachment  to  the  sheriff  of  the  county  in  which  any  property 
of  such  corporation  may  be,  commanding  him  to  attach  and 
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TraM  4    safely  keep  ail  the  estate,  real  and  personal,  of  such  corpo- 
ration. 

2  K.  Y.,  373;  6  H.,  367  ;  3  H.,  454;  19  W.,  47 ;  9  How.  P.  ».,  l%i. 

Proof  to         g  17.  Such  application  shall  be  in  writing,  and  shall  be 

obulnlt-    accompanied  by  the  affidavit  of  the  plaintiff,  or  one  of  the 

plaintiffs,  specifying  the  sum  in  which  such  corporation  is, 

i46oi     indebted  to  him,  over  and  above  all  discounts ;  or  specifying 

the  amount  of  damages  to  which  he  shall  claim  to  be  entitled. 

3  H^  454. 

jjncgenin     g  18.  If  such  suit  be  for  the  recovery  of  a  debt,  the  original 
cases.        security,  if  any,  shall  be  produced  at  the  time  of  making  such, 
application,  and  a  copy  thereof  shall  be  annexed  to  the  affi- 
davit :  if  there  be  no  written  security,  then  the  original 
accounts  shall  in  like  manner  be  produced,  and  a  copy  there- 
of be  annexed  to  the  affidavit. 
when  wit.       g  19.  If  such  suit  be  for  the  recovery  of  any  damages,  the 
qSrwt      facts  and  circumstances  to  establish  the  grounds  of  such  claim, 
and  the  amount  thereof,  shall  be  proved  by  the  affidavit  of  at 
least  one  disinterested  witness. 
Bond  for        g  20.  Before  such  attachment  shall  issue,  a  bond  shall  be 
*****'        executed  by  or  on  behalf  of  the  plaintiff,  to  the  defendants,  in 
the  penalty  of  two  hundred  and  fifty  dollars,  with  sureties  to 
be  approved  by  the  officer  to  whom  the  application  is  made, 
conditioned  to  pay  all  costs  which  shall  be  awarded  against 
such  plaintiff  in  such  suit,  which  bond  shall  be  filed  by  the 
officer  receiving  the  same,  in  the  office  of  a  clerk  of  the  court: 
powers  or       g  21.  The  sheriff  to  whom  such  attachment  shall  be  directed 
•herift       and  delivered,  shall  proceed  thereon  in  all  respects,  in  tfes 
manner  prescribed  by  law  in  case  of  attachments  against 
absent  debtors,  shall  make  and  return  an  inventory,  and  shall 
keep  the  property  seized  by  him,  or  the  proceeds  of  such  as 
shall  have  been  sold,  to  answer  any  judgment  wliich  may  be' 
obtained  in  such  suit,  and  shall,  under  the  direction  of  the 
officer  issuing  such  attachment,  collect,  receive  and  take  into 
his  possession,  all  debts,  credits  and  effects  of  such  debtor/ 
and  commence  such  suits  and  take  such  legal  proceedings, 
either  in  his  own  name  or  in  the  name  of  such  foreign  corpo- 
ration, as  may  be  necessary  for  that  purpose,  and  discontinue" 
the  same  at  such  time  and  on  such  terms  as  the  said  officer 
may  direct. 

Laws  of  1840,  ch.  354 ;  a  Oh.,  287 ;  see  Laws  of  1842,  ch.  197.    Post' 
vol.  4>  p.  677.    «  H.,  366. 

proceed-        g  22.  If  any  property  so  seized  shall  be  perishable,  or  if  Uny 
cert*!?      part  of  it  be  claimed  by  any  other  person  than  such  corpora- 


tion, or  if  any  part  of  it  consist  of  a  vessel  belonging  to  any 
port  or  place  in  this  state,  or  any  of  the  United  States,  or  of 
any  foreign  vessel,  or  of  any  share  or  interest  in  any  vessel, 
the  same  proceedings  shall  be  had  in  all  respects,  as  are  pro- 
vided by  law  upon  attachments  against  absent  debtors, 
ib.  g  23.  Any  bond  required  in  any  such  case  to  be  given  by  a 
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petitioning  creditor,  may  be  given  by  the  plaintiff  in  the  suit;     AOT" L 
and  any  bond  required  to  be  given  to  the  sheriff  serving  such 
attachment,  shall  be  held  for  the  benefit  of  the  plaintiff  in 
such  suit 

Section  twenty-four  repealed  by  Laws  of  1842,  ch.  197. 

g  25.  If  the  plaintiff  in  such  action  be  non-suited,  or  dis-     wei] 
continue  the  same,  or  judgment  for  any  cause  pass  against  ££^|"en 
him,  every  such  bond  taken  by  the  sheriff,  all  the  proceeds  of  JnSmentu  , 
such  sales,  and  all  the  property  of  such  corporation  remaining  £fts.e  **  ' 
in  his  hands,  shall  be  delivered  by  such  sheriff  to  the  defend- 
ants or  their  agents,  in  the  same  manner  and  upon  the  same 
terms,  as  are  prescribed  in  the  case  of  an  attachment  against 
an  absent  debtor  being  discharged ;  and  in  case  of  the  failure 
of  such  corporation  to  comply  with  such  terms,  the  sheriff 
shall  proceed  in  like  manner  as  directed  in  case  of  an  absent 
debtor. 

§  26.  If  it  shall  appear  to  the  court  that  any  such  suit  penalty  for 
against  a  foreign  corporation  was  brought  vexatiously  and  IS?110118 
without  just  cause,  they  shall  award  double  costs  against  the 
plaintiff;  and  such  plaintiff  shall  be  liable  to  the  defendants 
for  all  damages  which  they  may  sustain  by  such  proceedings. 

§  27.  At  any  time  before  the  plaintiff  in  such  suit  shall  Atmeanmce 
have  lost  a  trial  therein,  and  after  such  time,  upon  good  cause  aWe  **  ' 
shown,  the  court  may  allow  such  corporation  to  appear  in  the 
action  and  defend  the  same,  upon  such  terms  as  the  court 
shall  think  proper. 

§  28.  Whenever  such  corporation  shall  have  appeared  in  Discharge 
such  suit,  they  may  apply  to  the  officer  who  issued  such  menu" " 
attachment,  or  to  the  court,  for  an  order  to  discharge  the 
same. 

§  29.  Upon  such  application,  the  said  corporation  shall  5^!°^ 
deliver  to  the  court  or  officer,  a  bond  to  the  plaintiff  in  the  conSmta." 
puit,  with  at  least  two  sureties,  residents  and  freeholders  in 
this  state,  to  be  approved  by  such  court  or  officer,  in  a  penalty 
at  least  double  the  amount  of  the  claim  of  such  plaintiff, 
proved  as  herein  before  directed,  conditioned  that  the  obligors 
in  such  bond  will,  on  demand,  pay  the  amount  of  the  judg- 
ment that  may  be  recovered  against  such  corporation  in  such 
suit* 

See  Laws  of  1845,  ch.  234;  1848,  ch.  53.    Post,  vol.  3,  p.  680,  681. 

S  30.  H  there  be  more  than  one  attachment  issued  against  Proceed- 
any  foreign  corporation,  in  behalf  of  several  plaintiffs,  at  the  SKerenST 
same  term,  or  during  the  same  vacation  of  a  term,  and  judg-  mlt9m 
jnents  be  rendered  in  favor  of  such  plaintiffs,  the  court  shall 
apportion  the  proceeds  arising  from  the  sale  of  the  defendant's 
property,  among  the  said  plaintiffs,  in  proportion  to  the 
amount  of  their  respective  judgments. 

10  How.  P.  R^  4.  See  Laws  of  1849,  cb.  107  ;  1848,  ch.  63;  1846,  ob. 
234;  1842,  ch.  166,  ch.  197 ;  1840,  ch.  364;  Code,  §§  113,  114>  127, 
134.  Poat>  Tol  3,  pp.  681,  680,  677 ;  voL  6,  pp.  30,  36,  37. 

II.— 61 
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ARTICLE  SECOND. 

OP  PROCEEDINGS  AGAINST  CORPORATIONS,  IN  EQITITT. 

Sbo.  81.  Authority  to  restrain  usurpation  of  corporate  powers. 

32.  When  injunction  may  be  issued. 

33.  Jurisdiction  over  officers  of  corporations. 

34*  Other  visitatorial  powers  not  affected  by  last  section. 

35.  Preceding  powers,  how  and  at  whose  instance  exercised. 

36.  When  property  of  corporation  to  be  sequestered. 

37.  Upon  final  decree,  distribution  how  to  be  made. 

38.  Certain  acts  and  omissions  of  corporations  to  dissolve  them. 

39.  When  use  of  rights  by  certain  corporations  may  be  restrained. 

40.  On  whose  application  and  what  proof;  injunction  to  issue. 

41.  Receivers  when  to  be  appointed. 
[403]             42*  Their  general  powers  and  duties. 

43.  When  directors  and  stockholders  may  be  made  parties. 

44.  How  made  parties  after  a  decree. 

46.  Jurisdiction  over  stockholder,  for  debts  of  corporation. 

46.  Proceedings  on  bills  filed  by  creditors. 

47.  Decree  when  corporation  is  insolvent 

48.  Distribution  of  property  of  corporation, 

49.  When  stockholders  compelled  to  pay  up  arrears  on  stock. 

60.  Liabilities  of  directors  and  stockholders,  how  enforced. 

61.  Discovery  by  corporations,  may  be  compelled. 

62.  When  officers,  stockholders,  Ac.,  compelled  to  discover. 

63.  Answers  of  officers,  how  far  evidence. 

64.  Answers  in  what  cases  only  compelled. 

66.  Persons  compelled  to  answer  exonerated  from  prosecution. 

66.  When  proceedings  at  law  to  be  stayed. 

67.  Corporations  excepted  from  the  provisions  of  this  article. 

injunctions  §  31.  Upon  a  bill  being  filed  by  the  attorney-general  in  the 
lSSS&Er  court  of  chancery,  the  chancellor  shall  have  power  to  restrain 
*a  by  injunction  any  corporation  from  assuming  or  exercising, 

any  franchise,  liberty  or  privilege,  or  transacting  any  business, 
not  allowed  by  the  charter  of  such  corporation ;  and  in  the 
same  maimer,  to  restrain  any  individuals  from  exercising  any 
corporate  rights,  privileges  or  franchises,  not  granted  to  them 
by  any  law  of  this  state. 

16B..392;  lEd.,591;  11  How.  P.  R.,  44;  10  How.  P.  R.,  487 ;  7  How. 
P.  Rn  148;  10  Ab.,  229;  5  J.  C.  R.  367  f  Code,  §  471;  36  B.,  269. 
Post,  voL  5,  p.  128. 


When 


§  32.  Such  injunction  may  be  issued  before  the  coming  in 
usned;      0f  the  answer,  upon  satisfactory  proof  that  the  defendants 

complained  of,  have  usurped,  exercised,  or  claimed  any  fran- 
continn-  -  chise,  privilege,  liberty,  or  corporate  right  not  granted  to 
aaC6'         them ;  and  after  the  coming  in  of  the  answer,  such  injunction 

may  be  continued  until  judgment  at  law  shall  have  been  had. 
juriBdio.  §  33.  The  chancellor  shall  have  jurisdiction  over  directors, 
offim"ftc>  managers,  and  other  trustees  and  officers  of  corporations, 
to  compel  i.  To  compel  them  to  account  for  their  official  conduct,  in 
thSb^n/  the  management  and  disposition  of  the  funds  and  property 
dttct-         committed  to  their  charge : 

payment        «•  To  decree  and  compel  payment  by  them,  to  the  corpora- 
moniw,  *&  ti°n  whom  they  represent,  and  to  its  creditors,  of  all  sums  of 

money,  and  of  the  value  of  all  property  which  they  may 
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have  acquired  to  themselves  or  transferred  to  others,  or    AM1 
may  have  lost  or  wasted,  by  any  violation  of  their  duties  as 
such  trustees  : 

3.  To  suspend  any  such  trustee  or  officer  from  exercising  5^8pend 
his  office,  whenever  it  shall  appear,  that  he  has  abased  his 
trust: 

4.  To  remove  any  such  trustee  or  officer  from  his  office,  to  remove 
upon  proof  or  conviction  of  gross  misconduct :  them* 

5.  To  direct  new  elections  to  be  held  by  the  body  or  board  J°wd*5|* 
duly  authorised  for  that  purpose,  to  supply  vacancies  created  Sow! eo" 
by  such  removal : 

6.  In  case  there  be  no  such  body  or  board,  or  all  the  mem-  to  report  to 
bers  of  such  board  be  removed,  then  to  report  the  same  to  gOTernor* 
the  governor,  who  shall  be  authorised,  with  the  consent  of  the 
senate,  to  fill  such  vacancies : 

7.  To  set  aside  all  alienations  of  property  made  by  the .   [463] 
trustees  or  other  officers  of  any  corporation,  contrary  to  2rt2?ii- 
the  provisions  of  law,  or  for  purposes  foreign  to  the  lawful  ****<*• 
business  and  objects  of  such  corporation,  in  cases  where  the 
person  receiving  such  alienation,  knew  the  purpose  for  which 

the  same  was  made :  and, 

8.  To  restrain  and  prevent  any  such  alienation  in  cases  J^proTent 
where  it  may  be  threatened,  or  there  may  be  good  reason  to 
apprehend  it  will  be  made. 

11  N.  T.,  254;  3  N.  Y.,  423  j  12  B.,  27  ;  3  Ed.,  127 ;  1  Ed.,  88 ;  6  J.  C. 
R.,  160;  46B.,66. 

§  34.  When  any  of  the  visitatorial  powers  enumerated  in  <*wtn£ 
the  last  section,  over  any  corporation,  are  or  shall  be  vested,  sexton.  * 
by  statute,  in  any  corporate  body  or  public  officer,  the  pro- 
visions of  that  section  shall  not  be  construed  to  divest  or  im- 
pair the  powers  so  vested.        2  Pal,  452. 

§  35.  The  jurisdiction  conferred  by  the  preceding  thirty-  proceed- 
third  section,  shall  be  exercised  as  in  ordinary  cases,  on  bill  S&& 
or  petition,  as  the  case  may  require,  or  the  chancellor  may  p°wer»- 
direct,  at  the  instance  of  the  attorney-general  prosecuting  in 
behalf  of  the  people  of  this  state,  or  at  the  instance  of  any 
creditor  of  such  corporation,  or  at  the  instance  of  any  director, 
trustee  or  other  officer  of  such  corporation,  having  a  general 
superintendence  of  its  concerns.        46  b.,  66;  43  b.,  506. 

S  36.  Whenever  a  judgment  at  law,  or  a  decree  in  equity,  seanes- 
shall  be  obtained  against  any  corporation,  incorporated  under  borate 
the  laws  of  this  state,  and  an  execution  issued  thereon  shall properly- 
have  been  returned  unsatisfied  in  part  or  in  the  whole,  upon 
the  petition  of  the  person  obtaining  such  judgment  or  decree, 
or  his  representatives,  the  court  of  chancery  may  sequestrate 
the  stock,  property,  things  in  action  and  effects  of  such  cor- 
poration, and  may  appoint  a  receiver  of  the  same. 

Laws  of  1825,  450,  §  5.  By  Laws  of  1860,  cb.  403,  the  receivers'  powers 
are  defined;  18  N.  Y.,  592;  28  £.,  36,  478;  26  B.,  59;  22  B.,  656; 
12  B.,  345 ;  6  Pai.,  405 ;  5  Pal,  521 ;  2  Pai.,  452 ;  2  S.  Ch.,  257,  303 ; 
20  How.  P.  R.,  362 ;  14  How.  P.  R.,  334;  11  How.  P.  R.,  29,  190  ; 
28N.Y.,663;  36  B.,  257,  262. 


Laws  of  1852,  ch.  71.    Post,  vol.  3,  p.  682. 
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§  37.  Upon  a  final  decree  on  any  such  petition,  the  court 
&>*°p<>n  shall  cause  a  just  and  fair  distribution  of  the  property  of 
ecree'  such  corporation,  and  of  the  proceeds  thereof,  to  be  made 
among  the  fair  and  honest  creditors  of  such  corporation,  in 
proportion  to  their  debts  respectfully,  who  shall  be  paid  in  the 
same  order  as  provided  by  this  Title,  in  the  case  of  a  voluntary 
dissolution  of  a  corporation. 

16  N.  Y.,  377  j  6  Pat,  485;  36  B.,  331. 

surrender  §  38.  Whenever  any  incorporated  company  shall  have 
right?01**  remained  insolvent  for  one  whole  year;  or  for  one  year  shall 
have  neglected  or  refused  to  pay  and  discharge  its  notes  or 
other  evidences  of  debt;  or  for  one  year  shall  have  suspended 
the  ordinary  and  lawful  business  of  such  corporation;  it  shall 
be  deemed  to  have  surrendered  the  rights,  privileges  and 
franchises  granted  by  any  act  of  incorporation,  or  acquired 
under  the  laws  of  this  state,  and  shall  be  adjudged  to  be  dis- 
solved. 

17  N.  Y.,  93;  23  B.,  599;  17  B.,  316;  12  B.,  64;  3  W.,  595;  4  &  CL, 

561;  3  Ed.,  127;  4  Du.,  378;  7  PaL,  2^6;  21  How.  P.  R.,  421;  4 
How.  P.  R.,  166. 


§  89.  Whenever  any  corporation  having  banking  powers, 

JJjSmt      or  having  the  power  to  make  loans  on  pledges  or  deposits,  or 

ritoJrt  ^  authorised  by  law  to  make  insurances,  shall  become  insolvent 

gorationa,    or  unable  to  pay  its  debts,  or  shall  have  violated  any  of  the 

[464]     provisions  of  its  act  or  acts  of  incorporation,  or  of  any  other 

act  binding  on  such  corporation,  the  court  of  chancery  may, 

by  injunction,  restrain  such  corporation,  and  its  officers,  from 

exercising  any  of  its  corporate  rights,  privileges  or  franchises, 

and  from  collecting  or  receiving  any  debts  or  demands,  and 

from  paying  out,  or  in  any  way  transferring  or  delivering  to 

any  person  any  of  the  monies,  property  or  effects  of  such 

corporation,  until  such  court  shall  otherwise  order. 

Laws  of  1825,  450,  §  17  ;  26  B.,  59 ;  23  B.,  665 ;  6  PaL,  503 ;  2  Pal,  451 ; 
1  PaL,  511 ;  2  S.  Ch.,  28,  257;  2  Du.,  632 ;  1  Ed.,  90;  41  B.,  620. 

onwhoee       §  40.  Such  injunction  may  be  issued  on  the  application  of 

application.  tke  attorney-general,  in  behalf  of  this  state,  or  of  any  creditor 

or  stockholder  of  such  corporation,  upon  bill  or  petition,  filed 

for  that  purpose,  and  upon  due  proof  of  any  of  the  facts  in 

the  last  section  required,  to  authorise  the  issuing  of  the  same. 

3  W.,  595;  4  S.  Ch.,  580;  2  S.  Ch.,  257;  1  Ed.,  90;  41  B.,  520. 

BeceiTen;  §  41.  Upon  such  application  being  made,  and  in  any  stage 
SS^Iac.  of  thfe  proceedings  thereupon,  the  court  may  appoint  one  or 
more  receivers,  to  take  charge  of  the'  property  and  effects  of 
such  corporation,  and  to  collect,  sue  for  and  recover  the  debts 
and  demands  that  may  be  due,  and  the  property  that  may 
belong  to  such  corporation;  who  shall,  in  all  respects,  be  sub- 
ject to  the  control  of  the  court. 

4  N.  T.,  61 ;  1  N.  Y.,  332 ;  21  B.,  G19 ;  6  Pal,  103,  603. 

Their  gene-     §  42.  Such  receiver  shall  possess  all  the  powers  and  audio* 
S^SSSS.  rity  conferred,  and  be  subject  to  all  the  obligations  and  duties 
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imposed,  in  Article  Third  of  this  Title,  upon  receivers  ABT1 
appointed  in  case  of  the  voluntary  dissolution  of  a  corpora- 
tion. It  shall  be  his  duty  to  keep  an  account  of  all  moneys 
received  by  him,  and  on  the  first  days  of  January,  April, 
July  and  October,  in  each  and  every  year,  to  make  and  file  a 
written  statement,  verified  by  his  oath,  that  such  statement 
is  correct  and  true,  showing  the  amount  of  money  received 
by  such  receiver,  his  agents  or  attorneys,  the  amount  he 
has  a  right  to  retain  under  the  provisions  of  this  Title,  and 
the  items  for  which  he  claims  to  retain  the  same,  and  the 
distributive  share  due  each  person  interested  therein.  He 
shall  pay  such  distributive  share  to  the  person  or  persons 
entitled  thereto  on  demand,  at  any  time  after  such  statement. 
Such  accounts,  statement  and  all  the  books  and  papers  of  the 
corporation,  in  the  hands  of  such  receiver  shall,  at  all  reason- 
able times,  be  open  for  the  inspection  of  all  persons  having 
an  interest  therein.  And  in  case  of  neglect  or  refusal  to 
comply  with  either  of  the  above  requirements,  or  any  duty 
imposed  upon  him  by  this  Title,  the  supreme  court  at  either 
a  general  or  special  term,  shall,  on  the  application  of  the 
party  aggrieved,  unless  such  neglect  or  refusal  shall  be  satis- 
factorily explained  to  the  court,  forthwith  remove  such 
receiver,  and  appoint  some  suitable  person  as  receiver  in  his 
place.  Such  removal  shall  not  vitiate  or  annul  any  legal  pro- 
ceedings had  by  such  receiver;  but  such  proceedings  shall  be 
continued  by  such  successor,  as  if  no  removal  had  been  made. 
Such  receivers  shall  also  be  liable  to  pay  to  the  party 
interested,  interest  at  the  rate  of  ten  per  cent  per  annum  on 
all  moneys  due  to  such  party,  and  retained  by  him  more  than 
one  day  after  such  demand  made  as  aforesaid. 

Laws  of  1858,  ch.  348;  1  N.  Y.,  332;  23  B.,  656 ;  1  B.,  148;  6  Pai.,  211, 
226,  503;  4  Pai.,  225;  2  Pai.,  452;  2  S.  Oh.,  257. 

§  43.  If  such  application  be  made  by  a  creditor  of  any  coiv  J£g]*ia. 
novation,  whose  directors  or  stockholders  are  made  liable  by  Mc. 
law  for  the  payment  of  such  debt,  in  any  event  or  contin-  par^e*" 
gency,  such  directors  or  stockholders  may  be  made  parties  to 
the  bill,  either  on  the  filing  thereof,  or  in  any  subsequent 
stage  of  the  proceedings,  whenever  it  shall  become  necessary 
to  enforce  such  liability.  36  B.f  257, 259. 

§  44.  If  any  creditor  of  a  corporation  desire  to  make  such  n>. altera 
directors  or  stockholders  parties  to  the  suit,  after  a  decree  decree" 
therein  against  the  corporation,  he  may  do  so,  on  filing  a  sup- 
plemental bill  against  them,  founded  upon  such  decree;  and 
if  such  decree  was  rendered  in  a  proceeding  instituted  by  the 
attorney-general,  such  creditor  may,  on  his  application,  be 
made  complainant  therein,  with  or  instead  of  the  attorney- 
general,  and  may,  in  like  manner,  make  the  directors  and 
stockholders  sought  to  be  charged,  defendants  in  such  Suit- 

6  Pai.,  503. 

§  46.  Whenever  any  creditor  of  a  corporation  shall  seek  to  Burkina*. 
charge  the  directors,  trustees  or  other  superintending  officers  ;„,  &£ 
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TaL*  4    of  such  corporation,  or  the  stockholders  thereof,  on  account 
%of  any  liability  created  by  law,  he  may  file  his  bill  for  that 
purpose  in  the  court  of  chancery,  which  shall  possess  juris- 
diction to  enforce  such  liability. 

1N.T,  150;  4S.S.C.,89. 

[4Mi        §  46.  The  court  shall  proceed  thereon  as  in  other  cases,  and 
proceed-     when  necessary,  shall  cause  an  account  to  be  taken  of  the 
thereon,      property  and  debts  due  to  and  from  such  corporation,  and 
shall  appoint  one  or  more  receivers,  who  shall  possess  all  the 
powers  conferred,  and  be  subject  to  all  the  obligations  imposed 
on  receivers,  by  Article  third  of  this  Title.      36  B.,  257. 
m ucon»-     §  47.  But  if,  on  the  coming  in  of  the  answer,  or  upon  the 
Solvent,    taking  of  any  such  account,  it  shall  appear  that  such  corpora- 
**  tion  is  insolvent,  and  that  it  has  no  property  or  effects  to 

satisfy  such  creditor,  the  court  may  proceed,  without  appoint- 
ing any  receiver,  to  ascertain  the  respective  liabilities  of  such 
directors  and  stockholders,  and  enforce  the  same,  by  its  decree, 
as  in  other  cases, 
property        §  48.  Upon  a  final  decree  being  made  upon  any  such  appli- 
bStei1"  cation  to  restrain  a  corporation,  or  upon  any  such  bill  filed 
against  directors  or  stockholders,  the  court  shall  cause  a  just 
and  fair  distribution  of  the  property  of  such  corporation,  and 
of  the  proceeds  thereof,  to  be  made  among  its  fair  and  honest 
creditors,  in  the  order  and  in  the  proportions  prescribed  by 
this  Title,  in  the  case  of  a  voluntary  dissolution  of  a  corpo- 
ration. 
pajtng  up       §  49.  In  all  cases  in  which  the  directors  or  other  superin- 
scribeS^*    tending  officers  of  a  corporation,  or  the  stockholders,  thereof, 
shall  have  been  made  parties  to  a  suit  in  which  a  decree  shall 
be  rendered,  if  the  property  of  such  corporation  shall  be 
insufficient  to  discharge  its  debts,  the  court  shall  proceed  te 
compel  each  stockholder  to  pay  in  the  amount  due  and  remain 
ing  unpaid  on  the  shares  of  stock  held  by  him,  or  so  much 
thereof  as  shall  be  necessary  to  satisfy  the  debts  of  the  com 
pany. 
collecting       §  50.  If  the  debts  of  the  company  shall  still  remain  unsatis- 
tonfSc'.     fled,  the'  court  shall  proceed  to  ascertain  the  respective  liabilities, 
of  the  directors  or  other  superintending  officers,  and  of  the 
stockholders,  and  to  decree  the  amount  payable  by  each,  and 
enforce  such  decree,  as  in  other  cases. 
DiBcovery       §  51.  Upon  any  application  to  the  court  of  chancery,  in 
S^£fporar  any  of  the  cases  provided  in  this  Article,  such  court  may 
compel  such  corporation  to  discover  any  stock,  property, 
things  in  action  or  effects,  alleged  to  belong,  or  to  have 
belonged  to  it,  the  transfer  and  disposition  thereof,  and  the 
consideration,  and  all  the  circumstances  of  such  disposition. 
ib.  by  their      §  52-  E very  officer,  agent  or  stockholder  of  any  corporation, 
~m~mm  *"  against  which  proceedings  shall  be  instituted,  according  to  the 
provisions  of  this  Article,  and  every  person  to  whom  it  shall 
be  alleged  that  any  transfer  of  any  property  or  effects  of  such 
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corporation,  has  been  made,  or  in  whose  possession  or  control  ***'  x 
any  such  property  or  effects  shall  be  alleged  to  be,  may  be 
compelled,  in  the  discretion  of  the  chancellor,  to  answer  a  bill  &**] 
filed. to  obtain  any  discovery,  in  the  last  section  specified, 
notwithstanding  such  answer  may  expose  the  corporation  of 
which  he  is  a  member,  to  a  forfeiture  of  its  corporate  rights, 
or  any  of  them. 

3  PaL,  231. 

5  53.  The  answers  of  the  officers  and  agents  of  any  corpo-  how  *r 
ration,  shall  be  evidence  against  the  corporation  in  the  same  e*dence* 
manner  and  to  the  same  extent,  as  if  such  answers  had  been 
given  upon  an  examination  of  such  officers  as  witnesses  in  the 
cause,  and  such  officers  may  subsequently  be  examined  as 
witnesses  by  either  party  under  the  order  of  the  court. 

5  54.  But  no  such  answer  shall  be  compelled,  unless  by  the  how  com- 
special  order  of  the  chancellor,  on  a  hearing  of  the  parties,  or  ^^ 
by  the  consent,  in  writing,  of  the  attorney-general. 

5  55.  Every  person  so  answering,  shall  be  wholly  exempted  Jj^gf 
and  exonerated  from  any  indictment  or  other  criminal  prose-  £owca* 
cution,  and  from  every  action  for  any  penalty  or  forfeiture, 
for  any  act  done  or  omitted,  the  doing  or  omission  of  which 
shall  have  been  so  confessed  by  such  answer. 

I  Ed.,  591. 

§  56.  Whenever  any  bill  shall  be  filed,  or  any  application  8*£g. 
made  against  any  corporation,  its  directors  or  other  super-  at  law.  ** 
intending  officers,  or  its  stockholders,  according  to  the  pro- 
visions of  this  Title,  the  court  may,  by  injunction,  on  the 
application  of  either  party,  and  at  any  stage  of  the  proceed- 
ings, restrain  all  proceedings  at  law,  by  any  creditor,  against 
the  defendants  in  such  suit;  and  whenever  it  shall  appear 
necessary  or  proper,  may  order  notice  to  be  published,  in  such 
manner  as  the  court  shall  direct,  requiring  all  the  creditors  of 
such  corporation  to  exhibit  theb  claims  and  become  parties  to 
the  suit,  within  a  reasonable  time,  not  less  than  six  months 
from  the  first  publication  of  such  order,  and  in  default  thereof, 
to  be  precluded  from  all  benefit  of  the  decree  which  shall  be 
made  in  such  suit,  and  from  any  distribution  which  shall 
be  made  under  such  decree. 

9  Pal,  600;  8  Pal,  382*   13  lb.,  215;  2  Ab.,  400 ;  4  How.  P.  R.,  166. 

g  57.  The  provisions  of  this  Article  shall  not  extend  to  any  ^J^cor- 
incorporated  library  society;  to  any  religious  corporation;  or  SSpuE! 
to  any  Lancasteri&i  or  select  school,  incorporated  by  the 
regents  of  the  university,  or  by  the  legislature. 

II  N.  Y.,  243 ;  3  PaL,  303 ;  1  a  Ch.,  561 ;  3  Ed.,  392. 

See  Laws  of  1860,  ch.  403 ;  1858,  ch.  348 ;  1842,  ch.  3,  cb.  222.  Post, 
vol.  4,  p.  144. 
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xniJil  ARTICLE  THIRD. 

OF  THE  VOLUNTARY   DISSOLUTION  OF  COBPOBA.TIONS. 

Sbo.  58.  When  corporationB  may  apply  for  their  dissolution. 

69.  Contents  of  application;  statements  to  accompany  it 

60.  Statements  to  be  verified. 

61.  Order  to  show  cause,  to  be  entered. 

62.  Notice  of  such  order  to  be  published. 

63.  Master  to  take  testimony  and  report. 

64.  Master  to  have  original  petition  and  schedules. 
t          65.  When  decree  for  dissolving,  to  be  made. 

66.  Who  may  be  receivers ;  security  to  be  given. 
67  &  68.  Rights,  interest  and  authority  of  receivers. 
[4091  **9*  To  prosecute  stockholders  for  arrears  on  stock. 

70.  Notice  to  be  given  by  receivers. 

71.  Acts  of  corporation  after  petition,  void. 
12.  Debtors  to  account  to  receivers. 

IS.  Power  of  receivers  to  refer  controversies. 

74.  Duties  of  receivers. 

75.  Subsisting  contracts  how  cancelled. 

76.  Commissions  to  receivers. 

77.  To  retain  monies  to  cancel  subsisting  contracts. 

78.  Also  to  meet  recovery  in  suits  pending. 

79.  Order  of  payment  of  debts. 

80.  Second  and  final  dividend  when  to  be  made. 

81.  Proceedings  therein ;  to  be  final,  except  certain  cases. 

82.  Receivers  not  to  be  answerable  for  debts  not  exhibited. 

83.  Surplus  to  be  distributed  among  stockholders. 
84  Application  of  monies  retained  to  meet  suit 

85.  Power  of  court  of  chancery  over  receivers. 

86.  When  to  render  account  on  oath  to  court 

87.  Notice  of  intent  to  render,  to  be  published. 

88.  Duty  of  master  to  whom  account  is  referred. 

89.  Settlement  of  account  by  court 

90.  Decrees  and  orders  of  court  subject  to  appeal 

91.  Certain  corporations  excepted  from  this  article. 

who  BMty  §  58.  Whenever  the  directors,  trustees  or  other  officers  hav- 
StMfaSon.  ing  the  management  of  the  concerns  of  any  corporation,  or 
the  majority  of  them,  shall  discover  that  the  stock,  property 
and  effects  of  such  corporation  have  been  so  for  reduced  by 
losses  or  otherwise,  that  it  will  not  be  able  to  pay  all  just 
demands  to  which  it  may  be  liable,  or  to  afford  a  reasonable 
security  to  those  who  may  deal  with  such  corporation,  or 
whenever  such  directors,  trustees  or  officers,  or  a  majority  of 
them,  shall,  for  any  reason,  deem  it  beneficial  to  the  interests 
of  the  stockholders,  that  such  corporation  should  be  dissolved, 
they  may  apply  to  the  court  of  chancery,  by  petition,  for  a 
decree  dissolving  such  corporation,  pursuant  to  the  provisions 
of  this  Article. 

Laws  of  1817,  150,  §  1 ;  8  PaL,  382;  3  Ed.,  127;  36  B.,  257. 

contents^     g  59.  Every  such  application  shall  contain  a  statement  of 
toll.1"1  the  reasons  which  induce  the  applicants  to  desire  a  dissolu- 
nexed*       tion  of  the  corporation,  and  there  shall  be  annexed  thereto, 
inventory       i.  A  fall  just  and  true  inventory  of  all  the  estate,  both  real 
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and  personal,  in  law  and  equity,  of  such  corporation,  and  of    ***'  * 
all  the  books,  vouchers  and  securities  relating  thereto : 

a.  A  full,  just  and  true  account  of  the  capital  stock  of  such  fifigfe* 
corporation,  specifying  the  names  of  the  stockholders,  their  and  iu 
residence  when  known,  the  number  of  shares  belonging  to  owne^■• 
each,  the  amount  paid  in  upon  such  shares  respectively,  and 
the  amount  still  due  thereon : 

3.  A  statement  of  all  incumbrances  on  the  property  of  such  £4nc5.m" 
corporation  by  judgment,  mortgage,  pledge  or  otherwise : 

4.  A  full  and  true  account  of  all  the  creditors  of  such  fgRgif* 
corporation,  and  of  all  engagements  entered  into  by  such  £*,$££ 
corporation,  which  may  not  have  been  fully  satisfied  or  can- 
celled; specifying  the  place  of  residence  of  each  creditor  and 

of  every  person  to  whom  such  engagements  were  made,  if 
known,  and  if  not  known,  the  fact  to  be  so  stated;  the  sum     c468* 
owing  to  each  creditor;  the  nature  of  each  debt  or  demand; 
and  the  true  cause  and  consideration  of  such  indebtedness,  in 
each  case. 

Laws  tf  1817, 160,  §  2;  15  How.  P.  R.,  7. 

S  60.  To  every  such  petition,  there  shall  also  be  annexed  an.  Affidavit 
affidavit  of  the  applicants,  that  the  facts  stated  in  such  appli- 
cation, and  the  accounts,  inventories  and  statements  contained 
therein  or  annexed  thereto,  are  just  and  true,  so  far  as  such 
applicants  respectively  know  or  have  the  means  of  knowing. 

S  61.  Upon  such  petition,  accounts,  inventories  and  afti-  Of*"10 
davit  being  filed,  an  order  shall  be  entered  requiring  all 8  owcau8* 
persons  interested  in  such  corporation,  to  show  cause,  if  any 
they  have,  why  such  corporation  should  not  be  dissolved, 
before  some  master  of  the  court,  to  be  named  in  such  order, 
at  some  time  and  place  therein  to  be  specified,  not  less  than 
three  months  from  the  date  thereof. 

Laws  of  1817, 150,  §  3. 

8  62.  Notice  of  the  contents  of  such  order  shall  be  pub-  J<gjPnb" 
lished,  once  in  each  week,  for  three  weeks  successively,  in  the   *    ' 
state  paper,  and  in  a  newspaper  published  in  the  county 
-  where  the  principal  place  of  conducting  the  business  of  such 
corporation  shall  be  situated. 

§63.  On  the  day  appointed  in  such  order,  such  master  shall  Proce*- 
proceed  to  hear  the  allegations  and  proofs  of  the  parties,  and  3t£r. 
shall  take  testimony  in  relation  thereto,  and  shall,  with  all 
convenient  speed,  report  the  same  to  the  court,  with  a  state- 
ment of  the  property,  effects,  debts,  credits  and  engagements 
of  such  corporation,  and  of  all  other  matters  and  things  per- 
taining to  the  affairs  of  such  corporation. 

§  64.  Such  master  shall  be  entitled  to  the  use  of  the  ori-  t©  have  P«v 
ginal  petition  and  schedules  annexed  thereto,  if  he  require  the  * l  on'  °* 
same,  by  an  order  on  the  clerk  or  officer  of  the  court  with 
whom  they  may  be  deposited,  and  shall  return  the  same, 
with  his  report. 

5  65.  Upon  the  coining  in  of  the  report  of  the  master,  if  it  JSiSta?  to 
IL— *2 
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shall  appear  to  the  court  that  such  corporation  is  insolvent,  or 
that  for  any  reason,  a  dissolution  thereof  will  be  beneficial  to 
the  stockholders,  and  not  injurious  to  the  public  interest,  a 
decree  shall  be  entered  dissolving  such  corporation,  and  ap- 
pointing one  or  more  receivers  of  its  estate  and  effects;  and 
such  corporation  shall  thereupon  be  dissolved,  and  shall  cease. 

Laws  of  1817,  150,  §  2j  1  Pal,  258. 

§  66.  Any  of  the  directors,  trustees  or  other  officers  of  such 
corporation,  or  any  of  its  stockholders,  may  be  appointed 
receivers,  who,  before  entering  upon  the  duties  of  their  ap- 
pointment, shall  give  such  security  to  the  people  of  this  state, 
and  in  such  penalty,  as  the  court  shall  direct,  conditioned  for 
the  faithful  discharge  of  the  duties  of  their  appointment,  and 
for  the  due  accounting  for  all  monies  received  by  them. 

16  How.  P.  R.,  57. 

§  67.  Such  receivers  shall  be  vested  with  all  the  estate,  real 
and  personal,  of  such  corporation,  from  the  time  of  their 
having  filed  the  security  herein  before  required,  and  shall  be 
trustees  of  such  estate  for  the  benefit  of  the  creditors  of  such 
corporation  and  of  its  stockholders. 

1  N.  Y.,  332 ;  26  B.,  69,  311 ;  23  B.,  656 ;  1  B.,  148 ;  3  W.,  13 ;  22  How. 
P.  K.,  283'. 

§  68.  Such  receivers  shall  have  all  the  power  and  authority 
conferred  by  law  upon  trustees  to  whom  an  assignment  of  the 
estate  of  insolvent  debtors  may  be  made,  pursuant  to  the  pro- 
visions of  the  fifth  Chapter  of  the  Second  Part  of  the  Revised 
Statutes. 

1  N.  Y.,  332 ;  23  B.v  656;  1  Ab.,  463 ;  6  Pal,  503 ;  37  &,  228 ;  24  How. 

P.  Jt,  487.    . 

§  69.  If  there  shall  be  any  sum  remaining  due  upon  any 
share  of  stock  subscribed  in  such  corporation,  the  receivers 
shall  immediately  proceed  and  recover  the  same,  unless  the 
person  so  indebted  shall  be  wholly  insolvent ;  and  for  that 
purpose  may  file  their  bill  in  the  court  of  chancery,  or  may 
commence  and  prosecute  an  action  at  law,  for  the  recovery 
of  such  sum,  without  the  consent  of  any  creditors  of  such 
corporation. 

25  B.,  109 ;  21  B.,  619 ;  12  B.,  672 ;  2  B.,  298 ;  IB.  Oh.,  124. 

§  70.  The  receivers,  immediately  on  their  appointment,  shall 
give  notice  thereof,  which  shall  contain  the  same  matters  re- 
quired by  law  in  notices  of  trustees  of  insolvent  debtors ;  and 
in  addition  thereto,  shall  require  all  persons  holding  any  open 
or  subsisting  contract  of  such  corporation,  to  present  the 
same  in  writing  and  in  detail  to  such  receivers,  at  the  time 
and  place  in  such  notice  specified ;  which  shall  be  published 
for  three  weeks  in  the  state  paper  and  in  a  newspaper  printed 
in  the  county  where  the  principal  place  of  conducting  the 
business  of  such  corporation  shall  have  been  situated. 

§  71.  All  sales,  assignments,  transfers,  mortgages  and  con- 
veyances of  any  part  of  the  estate,  real  or  personal,  including 
things  in  action,  of  every  such  corporation,  made  after  the  fil- 
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ing  of  the  petition  for  a  dissolution  thereof,  in  payment  of,  or  ART*  * 
as  a  security  for,  any  existing  or  prior  debt,  or  for  any  other 
consideration,  and  all  judgments  confessed  by  such  corporation 
after  that  time,  shall  be  absolutely  void  as  against  the  receivers 
who  may  be  appointed  oa  «eh  petition,  and  as  against  the 
creditors  of  #nah  corporation. 

11  N.  T.;  240;  26  B.f  59;  8  PaL,  382;  1  Du.,  129;  24  How.  P.  R.,  93. 

5  72.  After  the  first  publication  of  the  notice  of  the  appoint-  Debtors  to 
ment  of  receivers,  every  person  having  possession  of  any  EStors? 
property  belonging  to  such  corporation,  and  every  person 
indebted  to  such  corporation,  shall  account  and  answer  for 
the  amount  of  such  debt  and  for  the  value  of  such  property  to 
the  said  receivers :  and  all  the  provisions  of  law,  in  respect  to  Power  of 
trustees  of  insolvent  debtors,  the  collection  and  preservation  rocciveri- 
of  the  property  of  such  debtors,  the  concealment  and  disco- 
very thereof,  and  the  means  of  enforcing  such  discovery,  shall 
be  applicable  to  the  receivers  so  appointed,  and  to  the  pro- 
perty of  such  corporation. 

1  N.  Y.,  332;  1  B.,  148;  6  PaL,  226;  4  PaL,  225. 

§  73.  Such  receivers  shall  have  the  same  power  to  settle  Referring 
any  controversy  that  shall  arise  between  them  and  any  debt-  B?<£?°ver" 
ors  or  creditors  of  such  corporation,  by  a  reference,  as  is  given     [*?<>] 
by  law  to  trustees  of  insolvent  debtors ;  and  the  same  pro- 
ceedings for  that  purpose  shall  be  had,  and  with  the  like  effect; 
and  application  for  the  appointment  of  referees  may  be  made 
to  any  officer  authorised  to  appoint  such  referees  on  the  appli- 
cation of  trustees  of  insolvent  debtors,  who  shall  proceed  " 
therein  in  the  same  manner ;  and  the  referees  shall  proceed  in 
like  manner,  and  file  their  report  with  the  like  effect  in  all 
respects. 

18  N.  Y.,  213 ;  17  B.,  Ill ;  24  How.  P.  B.,  487. 

§  74.  The  receivers  shall  be  subject  to  all  the  duties  and  JJ^gjgJJ* 
obligations  by  law  imposed  on  trustees  of  insolvent  debtors,  ™  cauS, 
so  far  as  they  may  be  applicable,  except  where  other  provi-  Ac* 
sions  shall  be  herein  made.    They  shall  call  a  general  meeting 
of  the  creditors  of  such  corporation,  within  four  months  from 
the  time  of  their  appointment,  when  all  accounts  and  demands 
for  and  against  such  corporation,  and  all  its  open  and  subsist- 
ing contracts,  shall  be  ascertained  and  adjusted  as  far  as  may 
be,  and  the  amount  of  monies  in  the  hands  of  the  receivers 
declared.      37  B.,228. 

S  75.  If  there  shall  be  any  open  and  subsisting  engagements  subsisting 
or  contracts  of  such  corporation,  which  are  in  the  nature  of  contracto- 
insurances  or  contingent  engagements  of  any  kind,  the 
receivers  may,  with  the  consent  of  the  party  holding  such 
engagement,  cancel  and  discharge  the  same,  by  refunding  to 
such  party  the  premium  or  consideration  paid  thereon  by 
such  corporation,  or  so  much  thereof  as  shall  be  in  the  same 
proportion  to  the  time  which  shall  remain  of  any  risk  assumed 
by  such  engagement,  as  the  whole  premium  bore  to  the  whole 
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nTL1  c  term  of  such  risk ;  and  upon  such  amount  being  paid  by  such 
receivers  to  the  person  holding  or  being  the  legal  owner  of 
such  engagement,  it  shall  be  deemed  cancelled  and  discharged 
as  against  such  receivers. 

3  B.  Ch.,  642 ;  2  Ed.,  6*72. 

Receivers*  §  76.  Such  receivers,  shall,  in  addition  to  their  actual  dis- 
bursements, be  entitled  to  such  commissions  as  the  court  shall 
allow,  not  exceeding  the  sum  allowed  by  law  to  executors  or 
administrators. 

Laws  of  1821,  141,  §  1;  12  B.,  6T2;  d  Pai.,  217;  Laws  of  1842,  ch-  3. 

to  retain        §  77.  The  receivers  shall  retain  out  of  the  monies  in  their 

Soniel      hands,  a  sufficient  amount  to  pay  the  sums  which  they  are 

herein  before  authorised  to  pay,  for  the  purpose  of  cancelling 

and  discharging  any  open  or  subsisting  engagements. 

ib.  to  meet      §  78.  If  any  suit  be  pending  against  the  corporation  or 

BnItB*        against  the  receivers,  for  any  demand,  the  receivers  may 

retain  the  proportion  which  would  belong  to  such  demand  if 

established,  and  the  necessary  costs  and  proceedings,  in  their 

hands,  to  be  applied  according  to  the  event  of  such  suit,  or  to 

be  distributed  in  a  second  or  other  dividend. 

Laws  of  1821,  141,  §  3;  36  BM  331. 

order  or        §  79.  The  receivers  shall  distribute  the  residue  of  the  mo- 
gjgmentof  n*eg  ^  ^^  ^^^  among  an  those  who  shall  have  exhibited 

their  claims  as  creditors,  and  whose  debts  shall  have  been 
ascertained,  as  follows  : 
[47i]  .     i.  All  debts  entitled  to  a  preference  under  the  laws  of  the 
United  States : 

2.  Judgments  actually  obtained  against  such  corporation, 
to  the  extent  of  the  value  of  the  real  estate  on  which  they 
shall  respectively  be  liens  : 

3.  All  other  creditors  of  such  corporation,  in  proportion  to 
their  respective  demands,  without  giving  any  preference  to 
debts  due  on  specialties. 

26  B.,  59;  8  Pai.,  380;  3  Ed.,  387. 

second  and  §  80.  If  the  whole  of  the  estate  of  such  corporation  be  not 
tod?1*1"  distributed  on  the  first  dividend,  the  receivers  shall,  within 
one  year  thereafter,  and  within  sixteen  months  after  their 
appointment,  make  a  second  dividend  of  all  the  monies  in 
their  hands,  among  the  creditors  entitled  thereto ;  of  which, 
and  that  the  same  will  be  a  final  dividend,  three  weeks'  notice 
shall  be  inserted  once  in  each  week,  in  the  state  paper,  and  in 
a  newspaper  printed  in  the  county  where  the  principal  place 
of  business  of  such  corporation  was  situated. 

Laws  of  1821,  141,  §  3. 

proceed-         §  81.  Such  second  dividend  shall  be  made  in  all  respects  id 

therein      the  same  manner  as  herein  prescribed  in  relation  to  the  fiwt 

dividend,  and  no  other  shall  be  made  thereafter  among  the 

creditors  of  such  corporation,  except  to  the  creditors  having 

suits  against  it,  or  against  the  receivers,  pending  at  the  time 
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of  such  second  dividend,  and  except  of  the  monies  which  may  AM '  * 
be  retained  to  pay  such  creditors,  as  herein  provided ;  but 
every  creditor  who  shall  have  neglected  to  exhibit  his  demand 
before  the  first  dividend,  and  who  shall  deliver  his  account  to 
the  receivers  before  such  second  dividend,  shall  receive  the 
sum  he  would  have  been  entitled  to  on  the  first  dividend, 
before  any  distribution  be  made  to  the  other  creditors. 

S  82.  After  such  second  dividend  shall  have  been  made,  2SmJ8l 
the  receivers  shall  not  be  answerable  to  any  creditor  of  such 
corporation,  or  to  any  person  having  claims  against  such  cor- 
poration, by  virtue  of  any  open  or  subsisting  engagement, 
unless  the  demands  of  such  creditor  shall  have  been  exhibited, 
and  the  engagements  upon  which  such  claims  are  founded, 
shall  have  been  presented  to  the  said  receivers,  in  detail  and 
in  writing,  before  or  at  the  time  specified  by  them  in  their 
notice  of  a  second  dividend. 

Laws  of  1821,  141,  §  4. 

$83.  If  after  the  second  dividend  is  made,  there  shall  JggjUg 
remain  any  surplus  in  the  hands  of  the  receivers,  they  shall  en. 
distribute  the  same  among  the  stockholders  of  such  corpo- 
ration, in  proportion  to  the  respective  amounts  paid  in  by 
them,  severally,  on  their  shares  of  stock. 

6  Pai.,  603;  see  Laws  of  1844,  cL  239.    Post,  vol.  4,  p.  148. 

J  84.  When  any  suit  pending  at  the  time  of  the  second  JJggj^ 
dividend,  shall  be  terminated,  they  shall  apply  the  monies  re 
retained  in  their  hands  for  that  purpose,  to  the  payment  of  the 
amount  recovered,  and  their  necessary  charges  and  expenses; 
and  if  nothing  shall  have  been  recovered,  they  shall  distribute    xosi 
such  monies,  after  deducting  their  expenses  and  costs,  among 
the  creditors  and  stockholders  of  the  corporation,  in  the  same 
manner  as  herein  directed  in  respect  to  a  second,  dividend. 

§  85.  The  receivers  shall  be  subject  to  the  control  of  the  JJgJjjj^ 
court  of  ch&ncery,  and  may  be  compelled  to  account  at  any  &c?  verBf 
time;  they  may  be  removed  by  the  court,  and  any  vacancy 
created  by  such  removal,  by  death  or  otherwise,  may  be 
supplied  by  the  court. 

6  Pal,  226. 

S  86.  Within  three  months  after  the  time  herein  prescribed  Account  by 
for  making  a  second  dividend,  the  receivers  shall  render  a  full 
and  accurate  account  of  all  their  proceedings  to  the  court  of 
chancery,  on  oath,  which  shall  be  referred  to  a  master  to 
examine  and  report  thereon. 

§  87.  Previous  to  rendering  such  account  the  receivers  shall  Previous 
insert  a  notice  of  their  intention  to  present  the  same,  once  in  tlSSU. 
each  week,  for  three  weeks,  in  the  state  paper,  and  in  a  news- 
paper, of  the  county  in  which  notices  of  dividends  are  herein 
required  to  be  inserted,  specifying  the  time  and  place  at  which 
such  account  will  be  rendered. 

§  88.  The  master  to  whom  such  account  shall  be  referred,  JJg*"*1 
shall  hear  and  examine  the  proofs,  vouchers  and  documents 
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ZEELE  *    offered  for  or  against  such  account,  and  shall  report  thereon 

fully  to  the  court. 
settlement      §  89.  Upon  the  coming  in  of  such  report,  the  court  shall 
?£  effort?' ;  hear  the  allegations  of  all  concerned  therein,  and  shall  allow 
or  disallow  such  account,  and  decree  the  same  to  be  final  and 
conclusive  upon  all  the  creditors  of  such  corporation,  upon  all 
persons  who  have  claims  against  it,  upon  any  open  or  sub- 
sisting engagement,  and  upon  all  the  stockholders  of  such 
fmuim      corporation.    Such  receivers  shall  also  account  from  time  to 
bordered  time  in  the  same  manner,  and  with  the  like  effect,  for  all  monies 
which  shall  come  to  their  hands  after  the  rendering  of  such 
account,  and  for  all  monies  which  shall  have  been  retained  by 
them  for  any  of  the  purposes  herein  before  specified,  and  shall 
pay  into  court  all  unclaimed  dividends. 
fromSe-         $  90-  Any  decree  or  order  of  the  court  of  chancery,  m&de 
i  «nd    upon  any  petition  presented  pursuant  to  the  provisions  of  this 
Article,  or  in  the  course  of  any  proceedings  thereon,  shall  be 
subject  to  an  appeal,  in  the  same  manner  as  other  orders  and 
decrees  of  the  said  court,  if  the  same  be  made  within  six 
months  after  such  order  or  decree  made. 
SEs°£l        S  91-  The  provisions  of  this  Article  shall  not  extend  to  any 
cepted. "     incorporated  library  society,  or  to  any  religions  corporation, 
or  to  any  select  school  or  academy,  incorporated  by  the  regents 
of  the  university,  or  by  the  legislature. 

See  Laws  of  1844,  ch.  230 ;  1842,  ch.  3.    Post,  vol.  4,  p.  148. 
[473]  ARTICLE  FOURTH. 

OF  PROCEEDINGS  BY  AND  AGAINST  PUBLIC  BODIES,  HAVING  CERTAIN 
CORPORATE  POWERS,  AND  BT  AND  AGAINST  THE  OFFICERS  REPRE- 
SENTING   THEM. 

Sso.   92.  Public  officers  enumerated,  who  may  bring  certain  actions. 

93.  Such  actions  may  be  brought  on  contracts,  Ac.,  with  their  predecessors. 

94.  To  be  in  name  of  the  body  represented. 

95.  Actions  against  counties  and  towns,  how  brought. 

96.  Actions  against  public  officers,  how  brought 

97.  In  certain  actions,  defendants  not  to  be  held  to  bail 

98.  Actions  against  officers  on  contracts  of  their  predecessors. 

99.  Omitting  name  of  one  of  several  officers. 

100.  Suits  by  officers  nojt  to  abate. 

101.  New  defendant  not  to  be  substituted. 

102.  Judgments  against  certain  officers  to  be  laid  before  supervisors. 

103.  To  be  added  to  tax  list,  and  collected  as  taxes. 

104.  County  treasurer  to  pay  judgments. 

105  &  106.  When  to  be  paid  by  supervisor  or  overseers  of  the  poor. 
107.  Execution  not  to  issue  in  certain  cases. 
108."  Executions  to  issue  against  certain  officers. 

wruSn'ut  S  92.  Actions  may  be  brought  by  the  supervisors  of  a 
ifc'offlcen.  county;  by  the  loan-officers  and  commissioners  of  loans  of 
a  county ;  by  county  superintendents  of  the  poor ;  by  super- 
visors of  towns;  by  overseers  of  the  poor  of  the  several 
towns;  by  commissioners  of  common  schools  and  commis- 
sioners of  highways  of  the  several  towns;  by  trustees  of 
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school  districts ;  and  by  trustees  of  gospel  and  school  lots ; 
upon  any  contract  lawfully  made  with  them  or  their  prede- 
cessors, in  their  official  character ;  to  enforce  any  liability,  or 
any  duty  enjoined  by  law,  to  such  officers  or  the  body  which  ' 
they  represent ;  to  recover  any  penalties  or  forfeitures  given 
to  such  officers  or  bodies  whom  they  represent;  and  to 
recover  damages  for  any  injuries  done  to  the  property  or 
rights  of  such  officers,  or  of  the  bodies  represented  by  them. 

12  N.  T.,  62;  11  N.  Y.,  390;  30  B.,  612;  19  B.,  184;  15  B.,  427;  1  D., 
613;  4  H.f  136;  26  W.t  69;  25  W.,  365;  9  Pai,  182. 

S  93.  Such  actions  may  be  brought  by  such  officers  in  the  on  con- 
name  of  their  respective  offices,  notwithstanding  the  contract  SJ5M; 
or  obligation  on  which  the  same  is  founded,  may  have  been  SSw^068" 
made  with  or  to  any  predecessors  of  such  officers,  in  their 
individual  names  or  otherwise,  and  notwithstanding  any  right 
of  action  may  have  accrued,  previous  to  the  time  when  the 
officers  commencing  such  suit  entered  upon  the  execution  of 
the  duties  Of  their  office. 

12  N.  T.,  62;  19  B.,  184. 

$  94.  But  in  cases  where  by  special  provision  of  law,  actions  J^tinf 
are  directed  to  be  brought  by  or  against  any  public  bodies,  in  mjfiS  ° 
the  name  of  any  such  body,  the  same  shall  be  brought  or  *>die8' 
defended  in  such  name,  by  the  persons  representing  such  body, 
then  in  office. 

§  95.  Actions  against  counties,  in  the  cases  in  which  they  *«|jjg£ 
are  allowed  by  law,  shall  be  brought  against  the  board  of  Sdto?^ 
supervisors  thereof,  and  actions  against  towns  shall  be  brought 
against  such  towns  by  their  names ;  the  said  actions  may  be 
commenced  by  summons,  as  in  suits  against  corporations,  and    - 
the  same  proceedings  shall  be  had  thereon,  as  are  prescribed 
in  the  first  Article  of  this  Title. 

12N.T.,64. 

g  96.  Actions  against  the  officers  named  in  the  preceding     [4r4j 
ninety-second  section  of  this  Title,  shall  be  brought  against  ^pawST 
them  individually,  specifying  in  the  process,  pleadings  and  officerB- 
proceedings,  their  name  of  office ;  and  such  actions  may  be 
commenced  in  the  same  manner  as  against  individuals ;  but 
the  defendants  shall  not  be  held  to  bail  in  any  case  unless 
upon  the  order  of  a  judge  of  the  court  in  which  the  action  is 
commenced,  founded  upon  proof  by  affidavit,  that  the  same 
is  brought  for  some  personal  misconduct  in  office,  or  upon 
some  personal  liability  assumed  or  incurred,  by  such  defend- 
ants in  their  official  character. 

12  N.  TM  62;  21  B.,  91;  9  B.,  260;  10  W.f  426;  7  W.,  181;  3  How.  P. 
R.,66;  26  How.  P.  R.,  123. 

S  97.  In  actions  against  county  superintendents  of  the  JJ^jftSJj 
poor  of  any  county,  and  against  overseers  of  the  poor  of  any  to  ban. 
town,  to  enforce  any  liability  of  such  county  or  town,  or  tQ 
recover  any  sum  of  money,  damages  or  expenses,  which  such 
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On  con- 
tracts of 
predeces- 
sors. 


Plea  in  . 
abatement. 


Abatement 
of  suits  by 
officer's 
death,  Ac 


Substitu- 
ting de- 
fendant. 


Certain 
judgments 
to  be  laid 
before  su- 
pervisors. 


[4T«] 


To  be  col- 
lected like 
taxes. 


county  or  town  may  be  liable  to  pay,  the  defendants  shall  no* 
be  held  to  bail. 

9  B.,  260. 

§  98.  When  any  contract  shall  have  been  entered  into,  oi 
any  liability  shall  have  been  incurred,  by  or  in  behalf  of  any 
county  or  town,  by  any  officer  thereof  within  the  scope  or 
his  authority,  the  same  remedies  may  be  had  against  any 
successor  of  such  officer,  in  his  official  character,  as  might 
have  been  against  such  officer,  if  he  had  continued  in  office. 

H.  &  D.f  397 ;  13  W.f  272;  9  How.  P.  R,  316. 

§  99.  In  suits  against  any  of  the  officers  named  in  this 
Article,  the  omission  to  name  any  other  officer  in  the  process 
or  declaration,  may  be  pleaded  in  abatement;  and  if  not 
so  pleaded,  such  omission  shall  be  deemed  to  have  been 
waived,  and  shall  not  be  objected  in  any  other  stage  of  the 
proceedings. 

S  100.  No  suit  commenced  by  or  against  any  officers  named 
in  this  Article,  shall  be  abated  or  discontinued  by  the  death 
of  such  officers,  their  removal  from,  or  resignation  of,  their 
offices,  or  the  expiration  of  their  term  of  office;  but  the 
court  in  which  any  such  action  shall  be  pending,  shall  sub- 
stitute the  names  of  the  successors  in  such  office,  upon  the 
application  of  such  successors,  or  of  the  adverse  party. 

10  N.  Y.,  164;  2  D.,  126;  1  B.,  14;  4  H.f  170;  3  H.,  475. 

§  101.  But  before  any  new  defendant  shall  be  so  substituted 
without  his  consent,  at  least  fourteen  days'  notice  of  the 
application  for  that  purpose,  shall  be  personally  served  on 
him. 

S  102.  If  judgment  be  rendered  for  any  debt,  damages  or 
costs,  against  the  board  of  supervisors  of  a  county,  against 
the  county  superintendents  of  the  poor  of  any  county, 
against  any  town  or  the  supervisor  thereof,  or  the  overseers 
of  the  poor  thereof,  on  account  of  the  liability  of  such  county 
or  town ;  and  such  judgment  be  not  suspended  by  writ  of 
error  or  otherwise,  or  be  not  paid  and  satisfied  before  the  next 
annual  meeting  of  the  board  of  supervisors  of  the  county,  a 
certified  copy  of  the  docket  of  such  judgment,  or  the  record 
thereof,  if  required  by  such  board,  shall  be  laid  before  the 
board  of  supervisors  of  the  county  at  some  annual  meeting 
thereof. 

20  B.,  294;  11  W.,  171;  12  How.  P.  R.,  55;  7  How.  P.  R.,  257. 

S  103.  The  board  of  supervisors  shall  add  the  amount  of 
such  judgment,  together  with  interest  thereon  from  the  time 
of  recovery,  to  the  first  Monday  in  February  then  next,  and 
also  the  expenses  of  the  certified  copy  of  the  docket  or  record 
of  judgment  mentioned  in  the  preceding  section,  to  the  tax  to 
be  laid  upon  the  county  or  town  against  which,  or  against  the 
officers  of  which,  such  recovery  shall  have  been  had;  which 
sums  shall  be  assessed,  levied  and  collected,  as  other  contin- 
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gent  charges  of  such  town  or  county,  and  shall  be  paid  by    AKLAt 
the  county  treasurer,  to  the  person  recovering  such  judgment. 

20  B.,  294;  11  B.,  117. 

§  104.  But  if  the  treasurer  of  the  county,  against  which,  or  ^J«  *>  b5> 
against  whose  officers,  such  judgment  shall  be  had,  have  county7 
sufficient  monies  in  his  hands  belonging  to  such  county,  not treMurer- 
otherwise  specifically  appropriated,  he  shall  be  bound  to  pay 
the  amount  of  such  judgment,  upon  the  production  of  a  cer- 
tified copy  of  the  docket  thereof,  or  of  the  record,  if  required; 
and  if  he  shall  fail  to  do  so  on  demand,  he  shall  be  personally 
liable  for  the  amount  of  such  judgment,  with  the  interest,  to 
be  recovered  in  an  action  by  the  party  in  whose  favor  such 
judgment  was  rendered,  or  his  representatives. 

20  B.,  294. 

§  105.  If  the  supervisor  of  a  town  or  the  overseers  of  the  JJJ^^gk 
poor  of  a  town,  against  whom  any  judgment  shall  have  been  ISS^w 
rendered,  which  shall  not  be  suspended  by  writ  of  error  or  Meri* 
otherwise,  have  sufficient  monies  in  their  hands  belonging  to 
their  town,  not  specially  appropriated,  they  shall  in  like  man- 
ner pay  the  amount  of  such  judgment  and  the  interest  thereon, 
upon  the  like  evidence;  and  for  a  failure  so  to  do,  they  shall 
in  like  manner  be  responsible  personally  to  the  party  in  whose 
fevor  such  judgment  was  obtained. 

14  W.,  74. 

§  106.  If  the  recovery  be  had  against  a  town  in  its  own  %**" 
name,  the  supervisor  thereof  shall,  in  like  manner  and, upon  the 
like  evidence,  pay  the  amount  thereof  with  interest,  out  of 
any  monies  in  his  hands  belonging  to  such  town,  not  specially 
appropriated;  and  for  a  failure  to  do  so,  shall  be  personally 
responsible  for  such  amount,  to  the  party  in  whose  favor  $uc| 
judgment  was  obtained. 

§  107.  When  a  judgment  shall  be  recovered  against  the  28S1S5J 
board  of  supervisors,  or  the  county  superintendents  of  the  to  inoe. 
poor,  of  any  county,  or  against  any  town,  or  the  supervisor 
of  the  overseers  of  the  poor  thereof,  no  execution  shall  be 
awarded  or  issued  upon  such  judgment,  unless  the  same  shall 
have  been  rendered  for  the  costs  of  a  suit  commenced  by  any 
of  the  said  officers  in  their  individual  names;  in  which  cases, 
such  costs  shall  be  collected  of  the  plaintiffs  individually,  and 
the  amount  thereof  shall  be  allowed  to  them  in  their  account 
of  official  expenditures,  by  the  board  authorised  to  audit  such     [476] 
accounts,  if  such  suit  appear  to  have  been  necessarily  com- 
menced in  good  faith.  » 

20  B.,  204;  IB.,  14;  19  W.,  51. 

§  108.  In  suits  by  and  against  loan-officers,  commissioners  2*  }JJJe 
of  loans,  commissioners  of  common  schools,  and  commis-  jgjjjj 
sioners  of  highways,  trustees  of  school  districts,  and  trustees     mm* 
of  gospel  and  school  lots,  the  debt,  damages  or  costs  recovered 
against  them,  shall  be  collected  in  the  same  manner  as  against 
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13X21  *   individuals;  and  the  amount  so  collected,  shall  be  allowed  to 
them  in  their  official  accounts. 

7  Wn  184. 

See  Laws  of  1849,  ch.  258;  1853,  ch.  153;  1851,  ch.  455;  (16  N.  Y., 
112;  21  B.,  650;)  1854,  ch.  245.    Post,  voL  4,  p>  650.  652, 684. 

TITLE  V. 

OP   SUITS  AGAINST   SHERIFFS,   SUBROGATES  AND   OTHER   OF- 
FICERS, ON  THEIR  OFFICIAL  BONDS* 

Sbo.   1.  Application  for  leave  to  sue  sheriff's  bond. 

2.  Papers  to  accompany  application. 

3.  Order  for  prosecution;  suit  how  brought 

4.  Pleading,  proceedings  and  judgments  thereon. 

5.  Judgment  not  to  bar  suits  for  other  delinquencies.' 

6.  Other  parties  may  apply  during  suit  or  after  judgment. 

7.  Suits  by  them  not  to  be  affected  by  other  suits  or  judgments. 

8.  Same  plaintiff  may  sue  for  new  delinquency. 

9.  Scire  facias  upon  judgments  for  delinquency  prohibited. 

10.  Suits  on  such  bonds  private  suita. 

11.  Judgment  and  costs  against  relator  as  plaintiff. 

12.  Matters  necessary  to  be  stated  with  plea  of  judgment  recovered. 

13.  In  what  cases  sureties  to  be  acquitted  on  such  plea. 

14.  When  to  be  acquitted  of  a  portion  of  the  claim. 
16.  Direction  on  execution  against  sheriff  and  sureties. 
16.  When  execution  against  bodies  to  issue. 

17  ft  18.  Distribution  of  monies  collected  among  several  plaintiffs. 

19.  Application  to  sue  surrogate's  bond,  when  to  be  made. 

20.  Proof  to  support  it;  suit  how  to  be  prosecuted. 

21.  Proceedings  in  suits  on  bonds  of  register  and  assistant 

22.  Suits  by  their  successors;  distribution  of  recovery. 

23.  Suits  on  bonds  of  clerks  in  chancery;  proceedings. 
24  ft  25.  Suits  on  bonds  of  county  clerk  of  New-York. 
26  ft  27.  Suits  on  bonds  of  marshals  of  cities. 

Application     g  1.  Whenever  a  sheriff  shall  have  become  liable  for  the 

sheriff's     escape  of  any  prisoner  committed  to  his  custody,  or  whenever 

bond*        he  shall  have  been  guilty  of  any  default  or  misconduct  in  his 

office,  the  party  iiyured  thereby,  may  apply  to  the  supreme 

court  for  leave  to  prosecute  the  official  bond  of  such  sheriff. 

1  R.  L.,  421,  §  6;  Laws  of  1827,  219,  §  5;  4  N.  Y.,  173;  6  B.,  168;  6 
H.,  555;  4  H.,  572;  13  W.,  448;  6  W.,  454;  18  J.  R.,  394;  10 
How.  P.  R.,  347;  42  B.,  281 ;  28  How.  P.  R,  2. 

Proof  to         S  2.  Such  application  shall  be  accompanied  by  proof  of  the 
support  it.   de&tult  or  delinquency  complained  of,  and  that  no  satisfac- 
tion for  the  same  has  been  received;  and  by  a  certified  copy 
'    of  such  official  bond. 

5  H.,  555;  5  W.,  102;  42  B.f  281;  28  How.  P.  R,  2. 

suit  when       g  3.  Upon  such  application  and  proof,  the  court  shall  order 

hroiSt     that  such  bond  be  prosecuted;  and  the  applicant  shall  theie- 

v    upon  be  authorised  to  prosecute  the  same,  in  the  said  supreme 

court  only,  in  the  name  of  the  people  of  this  state,  stating  in 

the  process,  pleadings,  proceedings  and  record  in  such  action. 

that  thp  same  is  brought  on  the  relation  of  such  applicant. 
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§  4.  In  such  actions,  the  same  pleadings  and  proceedings    ^^ 
shall  be  had,  as  are  provided  by  law  in  the  case  of  suits  upon  pi^aing*, 
bonds,  with  other  conditions  than  for  the  payment  of  money,  ,**• **"*•" 
except  as  herein  otherwise  provided,  and  judgment  shall  be 
rendered  for  the  defendants*  in  the  like  cases. 

S  5.  But  such  judgment  shall  not  be  a  bar  to  any  other  suit  ^j!*^1111 
that  may  be  brought  on  the  same  official  bond,  by  the  same  SStSffected 
plaintiff,  or  by  any  other  plaintiff,  for  any  other  delinquency 
or  default  of  such  sheriff,  than  such  as  was  assigned  as  a 
breach  of  the  condition  of  such  bond,  in  the  aetion  in  which 
such  judgment  was  rendered. 

Laws  of  1827,  §  1. 

§  6.  During  the  pendency  of  any  suit  upon  such  official  u^m?*" 
bond,  or  after  judgment  rendered  in  such  suit,  any  other. Bue- 
party  aggrieved  by  the  default  or  delinquency  of  such  sheriff, 
may,  in  like  manner,  apply  to  the  supreme  court  for  leave  to 
prosecute' such  official  bond. 

S  7.  Upon  such  leave  being  granted,  the  applicant  may  byoSS51^ 
prosecute  such  bond,  in  the  manner  herein  before  provided ;  »ttltB- 
and  the  pendency  of  any  other  suit,  at  the  relation  of  any 
other  person,  on  the  same  bond,  or  a  judgment  recovered 
by  or  against  any  other  person  on  such  bond,  shall  not  abate, 
oi  in  any  manner  affect  such  suit,  or  the  proceedings  therein, 
except  as  herein  provided. 

S  8.  Any  person  who  may  have  recovered  any  judgment  JJSStiff  me 
upon  such  official  bond,  may,  in  like  manner,  apply  for  leave  mv  sue. 
again  to  prosecute  such  bond,  whenever  he  is  aggrieved  by 
any  other  default  or  delinquency  than  such  as  shall  have  been 
the  subject  of  the  former  action,  and  shall  proceed  therein  in 
like  manner  as  herein  before  provided. 

§  9.  No  scwe  facias  shall  be  brought  upon  any  judgment  *!*£>  b?M 
rendered  upon  such  official  bond,  by  the  party  at  whose  rela-  brought. 
tion  such  judgment  was  obtained,  or  by  any  other  person,  for 
any  breach  of  the  condition  of  such  bond. 

S  10.  Every  suit  brought  upon  such  official  bond,  and  every  JgSm  Pri- 
judgment  rendered  therein,  shall  be  deemed  the  private  suit  *»*witi. 
and  judgment  of  the  party  on  whose  relation  the  same  shall 
be  brought  or  obtained;  such  suit  may  be  discontinued  and 
the  relator  may  be  non-suited,  as  in  .private  suits;  and  the 
judgment  therein  maybe  cancelled  and  discharged  by  the 
relator,  in  the  same  manner  as  if  he  were  the  nominal  plain- 
tiff, and  shall  be  deemed  satisfied,  in  the  same  cases  as 
judgments  by  individuals. 

§  11.  If  the  suit  be  discontinued,  or  the  relator  be  non-  Ju^ent 
stdted,  or  judgment  be  rendered  for  the  defendants,  upon  *&&*. 
verdict,  demurrer,  or  otherwise,  costs  shall  be  awarded  against 
the  relator,  as  if  he  were  the  nominal  plaintiff,  and  judgment 
shall  be  rendered  for  such   costs,  and   execution   thereon 
awarded  against  him,  in  the  same  manner. 

§  12.  No  such  suit  shall  be  barred,  nor  shall  the  amount  Ple^] 
which  the  plaintiff  may  be  entitled  to  recover  therein  be  judgment. 
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t^^Jl,    affected,  by  any  plea  or  notice  made  by  any  surety  in  such 
wheonot    bond,  of  a  judgment  recovered  thereon,  unless  it  be  accom- 
panied by  an  allegation  that  the  sureties  in  such  bond,  some 
or  one  of  them,  have  been  obliged  to  pay  the  damages  assessed 
in  such  judgment,  or  some  part  thereof,  for  the  want  of  suffi- 
cient property  of  such  sheriff  whereon  to  levy  the  same,  or 
that  they  will  be  obliged  to  pay  the  same,  or. some  part 
thereof,  for  the  same  reason;  nor  unless  such  plea  or  notice 
be  verified  by  the  oath  of  the  defendant  making  the  same. 
when  sue.     g  13.  If  it  appear  that  the  amount  of  any  damages  so 
acquitted,    recovered,  which  such  surety  has  been  obliged  to  pay  or  will 
be  obliged  to  pay,  as  specified  in  the  last  section,  is  equal  to 
the  amount  for  which  such  defendant  shall  be  liable,  by  virtue 
of  the  bond,  he  shall  be  acquitted  and  discharged  of  all  further 
liability,  and  judgment  shall  be  rendered  in  his  favor. 
when  of  a      g  14.  If  it  shall  appear  that  the  amount  of  any  damages  so 
port  on'     recovered,  and  which  such  surety  has  been  obliged  to  pay,  or 
which  he  will  be  obliged  to  pay,  is  not  equal  to  the  amount 
of  such  surety's  liability,  the  amount  thereof  shall  be  allowed 
to  such  defendant,  in  estimating  the  extent  of  his  liability  in 
any  such  actipn. 
Direction        g  15.  Whenever  a  judgment  shall  be  obtained  against  a 
onexecu-    g^yj  g^  j^  suretie9,  a  direction  shall  be  endorsed  on  the 
execution  issued  thereon,  by  the  attorney  issuing  the  same, 
to  levy  the  amount  of  such  execution,  in  the  firat  place,  of 
the  property  of  such  sheriff,  and  if  sufficient  property  of  such 
sheriff  cannot  be  found  to  satisfy  such  execution,  then  to  levy 
the  deficiency  of  the  property  of  the  sureties. 

Laws  of  1827,  §  7. 

Execution       g  16.  In  every  such  case  of  a  judgment  against  a  sheriff 

Dodie"      and  the  sureties,  no  execution  against  the  bodies  of  the 

defendants  shall  be  issued,  until  an  execution  against  their 

property  shall  have  been  returned  unsatisfied,  in  whole  ox  in 

part. 

several  g  17.  Whenever  several  judgments  shall  be  obtained  at  the 

SSffb**5  same  term,  upon  any  official  bond  of  a  sheriff,  for  damages 

Uon-         amounting  in  the  whole  to  more  than  the  sums  for  which  the 

sureties  therein  shall  be  liable,  the  supreme  court  shall  order 

the  monies  levied  upon  such  judgments,  from  the  property 

of  the  sureties,  to  be  distributed  to  the  relators  respectively 

in  such  judgments,  in  proportion  to  the  amount  of  their 

respective  recoveries. 

1R.  L.,  422,  §6;  3  B.,  479. 

ib.  monies  g  18.  If  executions  be  issued  upon  several  judgments 
collected,  obtained  at  the  same  term,  upon  any  such  official  bond,  and 
sufficient  monies  shall  not  be  raised  to  satisfy  all  of  the  said 
executions,  the  supreme  court  shall  distribute  the  monies 
[4riM  collected  on  such  executions,  to  the  relators  respectively  in 
such  judgment,  in  proportion  to  the  amount  of  their  respec- 
tive recoveries. 
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§  19.  Whenever  the  surrogate  of  any  county  shall  be  guilty  8aiu  on 
of  any  default  or  misconduct  in  his  office,  the  party  aggrieved  J5SSPte* 
thereby  may  apply  to  the  court  of  chancery  for  leave  to  prose- 
cute the  official  bond  of  such  surrogate. 

5  20.  Such  application  shall  be  accompanied  by  the  fame  JJ^no,, 
proof  herein  required  in  proceedings  on  sheriff's  bonds ;  and  of  suit.  * 
upon  such  leave  being  granted,  the  applicant  shall  be  autho- 
rised to  prosecute  such  bond  in  the  name  of  the  people  of  this 
state,  in  the  supreme  court  only,  in  the  same  manner,  with 
the  like  effect,  and  subject  in  all  respects  to  the  provisions 
herein  contained,  in  respect  to  suits  on  the  official  bonds  of 
sheriffs ;  and  the  supreme  court  shall  possess  the  same  powers 
in  relation  to  such  suits. 

§  21.  In  suits  upon  the  official  bonds  of  the  register  and  the  gJJ^ 
assistant-register  of  the  court  of  chancery,  prosecuted  by  the  "g1*^* 
order  of  the  chancellor,  the  same  proceedings  shall  be  had,  chancery. 
and  such  suit  shall  be  prosecuted  and  judgments  rendered 
therein,  in  the  same  manner  herein  prescribed  in  relation  to 
suits  on  the  official  bonds  of  sheriffs,  except  as  herein  other- 
wise provided. 

§22.  If  there  shall  have  been  any  delinquency  of  such  gS^R^. 
register  or  assistant-register,  in  not  accounting  for,  or  paying  *g*l0M' 
over,  any  monies  belonging  to  the  common  fund  appertaining 
to  the  court  of  chancery,  the  chancellor  shall  order  his  bond 
to  be  prosecuted  in  the  name  of  the  people  of  this  state,  on 
the  relation  of  the  successor  in  office  of  such  register  or  assis- 
tant-register ;  and  the  same  proceedings  shall  be  had  therein 
as  in  other  cases,  except  that  when  there  shall  be  a  deficiency 
in  the  monies  collected  on  such  bond,  to  satisfy  all  the  judg- 
ments that  may  have  been  recovered,  a  preference,  shall  be 
given  in  the  distribution  of  such  monies,  to  judgments  reco- 
vered on  the  relation  of  private  parties,  over  the  judgments 
recovered  on  the  relation  of  the  successor  to  such  register  or 
assistant-register. 

S  23.  In  suits  upon  the  official  bonds  of  clerks  in  chancery,  22!££ 
the  same  proceedings  shall  be  had,  as  a?e  above  provided  in 
suits  upon  the  official  bond  of  the  register  in  chancery. 

S  24.  Proceedings  for  the  prosecution  of  any  official  bond  %££% 
given  by  the  clerk  of  the  city  and  county  of  New  York,  may  »«**«*■ 
be  had  in  the  manner  herein  directed  in  respect  to  official 
bonds  of  sheriffs,  except  that  applications  for  that  purpose 
may  be  made  to  the  court  of  common  pleas  of  the  said  city 
and  county,  and  such  suit  may  be  brought  in  the  said  court, 
or  in  the  superior  court  of  law  of  the  said  city  and  county. 

5  25.  The  said  courts  shall  proceed  in  such  suits,  in  the  ^  t480! 
manner  herein  directed,  in  respect  to  suits  on  sheriff's  bonds; 
and  all  the  powers  of  the  supreme  court  in  relation  to  such 
bonds,  and  the  proceedings,  judgment  and  executions  therein, 
«e  hereby  conferred  on  the  said  courts,  in  suits  upon  the  offi- 
cial bond  of  the  said  clerk. 
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§  26.  Proceedings  for  the  prosecution  of  any  official  bond 
given  by  any  marshal  of  any  city,  may  be  had  in  the  manner 
herein  directed  in  respect  to  official  bonds  of  sherifb,  except 
that  applications  for  that  purpose  may  be  made  to  the  mayor's 
court  of  the  city,  and  such  suit  may  be  brought  in  the  said 
court. 

§  27.  The  said  court  shall  proceed  in  such  suit,  in  the  man- 
ner herein  directed  in  respect  to  suits  on  sheriff's  bonds ;  and 
all  the  powers  of  the  supreme  court  in  relation  to  such  bonds, 
and  the  proceedings,  judgments  and  executions  therein,  are 
hereby  conferred  upon  the  said  court  in  suits  upon  the  official 
bond  of  such  marshal. 
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TITUS  VI. 

OF  ACTIONS  FOB  PENALTIES  AND  FOEFBITUEBS ;  AND  PROVI- 
SIONS FOB  THE  COLLECTION  AND  BEMISSION  OF  FORFEITED 
BECOGNIZANCES,  AND  FINES  IMPOSED  BY  COUBTS. 

Abt.  1.  —  Of  actions  for  penalties  and  forfeitures. 

Art.  2. — Provisions  respecting  the  collection  and  remission  of  fines  imposed  by 
courts,  and  of  forfeited  recognizances. 

ARTICLE  FIRST. 

OF  ACTIONS  FOB  PENALTIES  AND  FORFEITURES. 

Beo.  1.  Actions  that  may  be  brought  for  forfeitures,  Ac. 

2.  To  bo  prosecuted  like  personal  actions. 

3.  Such  actions  by  district  attorney,  public  officers,  Ac. 

4.  Penalties  incurred  on  rivers,  where  sued  for. 

6  &  6.  Provisions  respecting  suits  by  common  informers. 

7.  Endorsement  on  first  process  in  suits  for  penalties. 

8.  In  what  counties  actions  to  be  brought 

9.  When  to  be  brought  against  public  officers. 
10.  Mode  of  declaring  in  action  of  debt 

11  &  12.  Also  in  assumpsit  and  trover, 

13.  General  issue  may  be  pleaded ;  evidence  under  it 

14.  Replication  in  actions  by  common  informers. 

15.  Actions  where  precise  penalty  is  not  specified. 

§  1.  When  a  pecuniary  penalty  or  forfeiture  is  specially 
granted  by  law  to  any  person  injured  or  aggrieved  by  any  act 
or  omission  of  another,  the  same  may  be  sued  for  and  recov- 
ered in  an  action  of  debt,  or  in  an  action  of  assumpsit ;  and 
if  it  be  a  forfeiture  of  any  property,  it  may  be  sued  for  and 
recovered  in  an  action  of  trover,  or  other  appropriate  action. 

13  W.,  396 ;  Code,  §  47.  Post,  voL  5,  p.  13 ;  26  How.  P.  R.,  288. 

§  2.  Every  such  action  shall  be  prosecuted  and  conducted 
in  the  same  manner  as  other  personal  actions  in  all  respects, 
except  as  herein  otherwise  provided ;  and  shall  be  subject  to 
all  the  provisions  of  law  concerning  amendments  of  the  pro- 
cess, pleadings  and  records  therein,  and  concerning  the  abate- 
ment of  such  suits  by  death  or  otherwise,  and  all  other 
provisions  concerning  personal  actions  not  inconsistent  with 
this  Title. 
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5  3,  Actions  brought  by  the  attorney-general,  or  by  the  Acuity 
district  attorney  of  any  county,  or  by  any  public  officer  for  Jjggjp^ 
the  recovery  of  any  penalty  or  forfeiture,  shall  also  be  con- 
ducted and  prosecuted  in  the  same  manner  as  personal  actions, 
and  shall  be  subject  to  all  the  provisions  of  law  concerning 
personal  actions,  not  repugnant  to  the  provisions  of  this 
Title.  And  whenever  any  penalty  or  forfeiture  shall  be 
recovered,  which  is  not  specially  granted  by  law  to  the  party 
aggrieved;  or  to  any  officer;  or  to,  or  for  the  use  of,  any 
county,  town,  or  other  body  politic;  or  for  the  use  of  the  poor 
of  any  place;  or  to  any  person  who  will  prosecute ;  or  which 
shall  not  be  otherwise  specially  appropriated ;  the  same  shall 
be  paid  into  the  treasury  of  the  state,  for  the  use  of  the  people 
thereof. 

S  4.  When  any  penalty  or  forfeiture  shall  be  imposed  by  ggjjjjj1 
law,  for  any  offence  committed  on  any  river,  lake  or  other  dvSJ,  &*n 
stream  of  water,  and  such  river,  lake  or  stream  shall  be 
situated  in  two  or  more  counties,  an  action  for  the  recovery  of 
such  penalty  or  forfeiture,  may  be  brought  by  the  proper  officer, 
in  any  county  bordering  on  such  river,  lake  or  stream,  and 
opposite  to  the  .place  where  such  offence  was  committed;  and 
a  recovery  in  such  action  shall  be  a  bar  to  any  other  suit,  by 
any  other  public  officer,  for  the  same  offence. 

§  5.  Where  any  penalty  or  forfeiture  is  given  by  law  to  any  smuby 
person  who  will  sue  for  the  same,  such  suit  shall  be  brought  SSmeM 
in  the  name  of  the  person  commencing  the  same,  who  may 
appear  by  attorney;  and  it  shall  be  conducted  and  prosecuted 
in  all  respects  in  the  same  manner  as  personal  actions,  and 
shall  be  subject  to  the  provisions  of  law  concerning  personal 
actions. 

§  6.  No  such  suit  shall  be  deemed  to  be  commenced,  until  n>. 
process  shall  be  actually  delivered  to  an  officer  to  be  executed ; 
which  process  shall  not  be  re-delivered  to  the  plaintiff  in  any 
case,  but  shall  be  returned  to  the  court  from  which  the  same 
issued;  and  no  such  action  shall  be  compromised  or  com- 
pounded, without  the  leave  of  the  court  in  which  it  shall  be 
pending. 

1  B.  L.,  101,  §  8. 

§  7.  Upon  every  process  issued  for  the  purpose  of  com-  ***?« 
polling  the  appearance  of  the  defendant  to  any  action  for  the  process 
recovery  of  any  penalty  or  forfeiture,  shall  be  endorsed  a 
general  reference  to  the  statute  by  which  such  action  is  given, 
in  the  following  form :  "According  to  the  provisions  of  the 
statute  regulating  the  rate  of  interest  on  money,"  or  "accord- 
ing to  the  provisions  of  the  statute  concerning  sheriffs,"  as 
the  case  may  require,  or  in  some  other  general  terms  referring 
to  such  statute. 

1  R.  L.,  101,  §  1;  22  B.,  139;  19  B.,  344; -4  D.,  269;  17  W.,  86;  8  How. 
P.  R.,  198;  27  How.  P.  R.,  51. 

S  8.  Every  action  for  a  penalty  or  forfeiture,  shall  be  brought     [*»*] 
hi  the  county  where  the  act  was  done,  upon  which  such  penalty  *£$£. be 
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raTL"  *    or  forfeiture  attached ;  and  if  brought  in  the  supreme  court, 
the  venue  in  such  action  shall  be  laid  in  such  county. 

12  W.f  149.     , 

ib.agatnit      §9.  Where  such  penalty  or  forfeiture  attaches  in  oon- 

SJSf».      sequence  of  the  omission  of  any  public  officer  to  perform  any 

duty  incident  to  his  office,  the  action  shall  be  brought  for  the 

recovery  thereof,  and  the  venue  shall  be  laid,  in  the  county 

of  which  such  person  was  an  officer. 

See  Code,  §  124.    Post,  vol  5,  p.  6. 

Declaring  S  !&•  *n  actions  of  debt  brought  to  recover  any  penalty  or 
in  debt.  forfeiture  given  by  any  statute,  it  shall  be  sufficient,  without 
setting  forth  the  special  matter,  to  allege  in  the  declaration, 
that  the  defendant  is  indebted  in  the  amount  of  such  penalty 
or  forfeiture,  to  the  officer,  person  or  body,  for  whose  use  the 
same  is  given ;  whereby  an  action  accrued  according  to  the 
provisions  of  such  statute,  naming  the  subject  matter  thereof, 
in  the  following  form:  "According  to  the  provisions  of  the 
statute  concerning  sheriffs,"  naming  the  section,  Title  and 
Chapter  of  such  statute,  as  the  case  may  require,  or  in  some 
other  similar  terms  referring  to  such  statute. 

4  D.,  471 ;  6  H.,  302 ;  5  Ab.,  384;  8  How.  P.  R.,  431 ;  Code,  §  142.      ■ 

ib.  in  o»-  §  11.  Whenever  an  action  of  assumpsit  shall  be  brought 
Bnmpeit.  £or  ^e  i^joyejy  0f  any  penalty  given  by  any  statute,  it  shall 
be  sufficient,  without  setting  forth  the  special  matter,  to  allege 
in  the  declaration,  that  the  defendant  being  indebted  in  the 
amount  of  such  penalty,  according  to  the  provisions  of  such 
statute,  referring  to  the  same  as  prescribed  in  the  last  section, 
undertook  and  promised  to  pay  the  same. 

See  Code,  §  142.    Post,  voL  5,  p.  41. 

a,,  id  §  12-  If  an  action  of  trover  be  brought  to  recover  any  goods 

*•**•  or  other  thing  forfeited  by  the  provisions  of  any  statute,  the 
declaration  may  allege  that  such  goods  or  other  things  were 
forfeited  according  to  the  provisions  of  such  statute,  referring 
to  the  same  as  prescribed  in  the  foregoing  sections,  and  that 
the  defendant  converted  the  same  to  his  own  use,  without 
setting  forth  the  special  matter. 

1  Cow.,  297. 

General  §  13.  To  every  declaration  for  a  penalty  or  forfeiture,  the 
lMnej  defendant  may  plead  the  general  issue;  that  he  owes  nothing, 
or  that  he  did  not  undertake  and  promise,  as  alleged  in  such 
e^ence  declaration ;  or  that  he  is  not  guilty  of  the  premises  charged; 
an  &  i     M  ^e  case  may  yeq^jje^  ^^  may  gjve  jn  evidence  under  such 

plea,  any  special  matter,  which,  if  pleaded,  would  be  a  bar  to 
such  action,  or  discharge  the  defendant  therefrom,  in  the  same 
manner  and  with  the  like  effect  as  if  the  same  had  been 
pleaded  specially. 

1  R.  L.,  100,  §  3. 

Replication     §  14.  In  any  suit  for  a  penalty  or  forfeiture,  brought  by  any 
i.  MM**!    person  other  than  the  party  aggrieved,  or  other  than  any  public. 
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officer,  if  a  former  recovery,  or  acquittal,  or  other  bar  to  such    ART" 1 
action  be  pleaded,  the  plaintiff  may  reply,  that  such  recovery, . 
acquittal  or  bar,  was  had  by  covin  and  fraud;  and  if  such 
replication  be  confessed  or  established,  the  plaintiff  shall    <4831 
recover  in  such  action,  notwithstanding  such  plea. 

UL,  100,  §  T. 

§  15.  Where  any  act  is  prohibited  by  law,  under  a  penalty  when 
not  exceeding  any  given  sum  specified  in  such  law,  an  action  Eonlpec* 
may  be  brought  for  such  specified  sum;  and  the  jury,  or  *"*• 
justice  before  whom  the  trial  shall  be  had,  shall  award  such 
sum  so  specified,  to  the  plaintiff,  or  such  part  thereof  as  shall 
be  deemed  proportioned  to  the  offence. 

See  Code,  §  471,  142,  124.    Post,  vol  6,  pp.  128,  41,  34. 

ARTICLE  SECOND. 

PROVISIONS  RESPECTING  THE  COLLECTION  AND  REMISSION  OF  FINES  IM- 
POSED BY  COURTS,  AND  OF  FORFEITED  RECOGNIZANCES. 

Sbo.  16.  Order  on  juror  to  show  cause  against  fine 

17.  How  order  to  be  made  by  circuit  court. 

18.  Clerk  to  deliver  copy  to  sheriff. 

19.  Sheriff  to  serve  order;  to  make  return. 

20.  Proceedings  on  return  by  sheriff. 

21.  In  what  cases  court  to  stay  proceedings. 

22.  Orders  imposing  fines  to  be  delivered  to  district  attornies. 

23.  Process  to  be  issued  by  district  attorney. 

24.  Schedule  to  be  annexed  to  process. 

25.  Mode  of  executing  such  process  by  sheriff. 

26.  When  to  return  process ;  how  compelled. 

27.  'New  process  to  be  issued  for  fines  not  collected. 

28.  All  persons  thus  fined,  to  be  included  in  new  process. 

29.  Suits  on  recognizances;  judgment  to  be  for  penalty 

30.  Executions  upon  such  judgments. 

31.  How  recognizances  to  be  estreated. 

32.  District  attorney  to  pay  monies  to  county  treasurer. 

33.  Hoes  imposed  by  mayors*  courts,  where  to  be  paid. 

34.  Account  to  be  rendered  annually  by  district  attorney. 

35.  When  first  return  to  be  made. 

36.  Contents  of  returns. 

37.  Common  pleas  may  remit  fines  and  recognizances. 

38.  limitations  upon  power  of  remitting. 

39.  Notice  of  applications  to  remit,  to  be  given  district  attorney. 

40.  Concurrence  of  first  judge  necessary,  to  remit 

41.  Costs  of  collecting  to  be  paid  in  all  cases. 

42.  Remitting  fines  imposed  by  special  sessions  and  justices. 

43.  (Repealed.) 

§  16.  When  any  grand  or  petit  juror  shall  have  been  sum-  {££$** 
monad  to  attend  any  court,  by  leaving  a  notice  in  writing  at  jwSrsin 
his  place  of  residence,  the  court  shall  suspend  the  imposing  S2L 
of  a  fine  for  his  default  in  not  attending  pursuant  to  such 
summons,  until  the  next  term  or  sitting  thereof;  and  shall 
cause  an  order  to  be  entered  in  the  minutes  of  the  court,  that 
such  defaulting  juror  show  cause,  on  the  first  day  of  the  then 
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TIXLE  c    next  term  of  such  court,  why  a  fine  should  not  be  imposed 
on  him. 

1  R.  L.,  331,  §  19;  see  Post,  vol  4,  p.  662. 
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§  17.  If  such  default  shall  have  happened  at  a  circuit  court, 
such  order  may  direct  the  defaulting  juror  to  show  cause  on 
the  first  day  of  the  then  next  term  of  the  court  of  common 
pleas  of  the  county  in  which  such  circuit  court  shall  be  sitting. 

§  18.  The  clerk  of  the  court  by  which  such  order  shall  be 
made,  shall  immediately  deliver  to  the  sheriff  of  the  county  a 
copy  of  every  such  order. 

§  19.  Such  sheriff  shall  serve  such  order  on  the  defaulting 
juror  named  therein,  personally;  and  shall  return  such  order, 
and  his  proceedings  thereon,  to  the  court  and  at  the  time,  at 
which  such  juror  shall  be  required  to  show  cause. 

§  20.  If  the  sheriff  shall  return  such  order  personally  served, 
the.  court  shall  proceed  to  impose  such  fine  as  shall  be  proper; 
and  if  the  same  be  returned  not  served  personally,  the  court 
shall  make  a  further  order,  that  such  defaulting  juror  show 
cause,  at  the  then  next  term,  why  such  fine  should  not  be 
imposed;  and  the  same  proceedings  shall  be  had  upon  such 
order,  as  herein  provided  in  respect  to  the  first  order.  Such 
orders  shall  be  entered  from  term  to  term,  until  the  same 
shall  be  personally  served,  or  the  juror  appear. 

§  21.  But  if  it  appear  from  the  return  of  the  sheriff,  or  from 
any  other  evidence,  that  such  juror  is  dead,  or  insane,  or  has 
permanently  removed  from  the  state;  or  if  any  satisfactory 
excuse  shall  be  rendered  by  any  person  in  behalf  of  such  juror, 
for  his  default,  the  court  may  abstain  from  any  further  pro- 
ceedings in  relation  to  such  default. 

1  R.  L.,  331,  §  19. 

orders  for  §  22.  When  a  fine  shall  be  imposed  by  any  court  of  law 
SeuvOTedto  upon  any  grand  or  petit  juror,  or  upon  any  constable,  for 
ftttura  non-attendance,  or  for  any  other  cause,  or  upon  any  officer  of 
such  ceurt,  or  upon  any  other  person,  without  being  accom- 
panied by  an  order  for  the  immediate  commitment  of  the 
person  so  fined  until  such  fine  be  paid,  it  shall  be  the  duty  of 
the  clerk  of  such  court  immediately  to  deliver  a  copy  of  the 
order  imposing  such  fine,  to  the  district  attorney  of  the  county 
in  which  such  court  shall  be  sitting. 

§  23.  The  district  attorney  shall  immediately  after  the  ad- 
journment of  such  court,  issue  process  under  the  seal  of  the 
court  of  common  pleas  of  the  county,  to  the  sheriff  thereof, 
commanding  him  to  collect  of  the  several  persons  named  in 
the  schedule  annexed  to  such  process,  the  several  sums  affixed 
to  their  names  respectively,  in  such  schedule,  and  to  pay  over 
the  same  to  the  treasurer  of  the  county;  and  that  at  the  time 
of  collecting  the  same,  he  notify  such  persons  respectively, 
that  if  they  have  sufficient  matter  to  show  for  remitting  such 
fines,  they  may  show  the  same  to  the  court  of  common  pleas 
of  the  county,  on  the  first  day  of  the  then  next  term  thereof. 
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§  24.  To  such  process  shall  be  annexed  a  schedule,  contain-  gj^££  to 
ing  in  separate  columns,  j£x«- 

1.  The  names  of  the  persons  fined: 

2.  Their  respective  places  of  residence: 

3.  The  amount  of  the  fine  imposed  on  each:  and, 

4.  The  cause  of  such  fine  being  imposed :  i48*j 
Which  schedule  shall  be  certified  by  the  district  attorney  to 

contain  a  true  abstract  of  the  orders  imposing  such  fines, 
delivered  to  him  by  the  clerk. 

§  25.  The  sheriff  to  whom  such  process  shall  be  directed  Jj?"*1^ 
and  delivered,  shall  proceed  to  collect  the  amount  of  such  °  proQei,# 
fines  respectively,  of  the  several  persons  named  in  such 
schedule,  by  a  levy  and  sale  of  the  personal  property  of  such 
persons,  in  the  manner  provided  by  law,  in  the  service  of 
executions  against  property  in  civil  cases,  and  shall  be  enti- 
tled to  collect  the  same  fees ;  and  in  case  sufficient  personal 
property  cannot  be  found  to  raise  such  amount,  such  sheriff 
shall  take  the  body  of  the  person  named  in  such  schedule, 
and  detain  him  in  custody,  until  he  shall  satisfy  such  sum,  in 
Hie  same  manner  as  on  executions  against  the  body  in  civil 
cases,  and  shall  be  entitled  for  his  services  to  the  like  fees. 

§  26.  Every  sheriff  to  whom  any  such  process  shall  be  deli-  g**™ 
vered,  shall  return  the  same  at  the  then  next  term  of  the  court    ^ 
of  common  pleas  of  his  county,  after  such  delivery,  with  his 
proceedings  thereon ;  and  such  return  may  be  compelled  in 
.the  same  manner  as  civil  process. 

§  27.  If  it  shall  appear  by  any  such  return,  that  any  fine  JJy^ 
has  not  been  collected,  the  district  attorney  shall  issue  new  t?uTne? 
process  similar  in  all  respects  to  the  first  process  herein 
directed ;  and  such  process  shall  be  issued  from  time  to  time, 
until  such  fines  shall  be  collected,  and  the  same  proceedings 
in  all  respects  shall  be  had  thereon,  as  herein  provided. 

§  28.  But  whenever  a  district  attorney  shall  issue  any  pro-  JJg&i*6 
cess  for  the  collection  of  any  fine,  he  shall  include  in  the  therein. 
schedule  annexed  to  such  process,  the  names  of  all  persons 
upon  whom  any  fine  shall  at  that  time  have  been  imposed, 
and  the  process  against  whom  has  been  returned  unsatisfied, 
or  against  whom  no  process  shall  have  been  issued  for  the 
collection  of  such  fine. 

§  29.  Whenever  any  recognizance  to  the  people  of  this  *£*£$! 
state  shall  have  become  forfeited,  the  district  attorney  of  the 
county  in  winch  such  recognizance  was  taken,  shall  prosecute 
the  same,  by  action  of  debt  for  the  penalty  thereof;  and  the 
proceedings  and  pleadings  therein,  shall  be  the  same  in  all 
respects,  as  in  personal  actions  for  the  recovery  of  any  debt, 
except  that  it  shall  not  be  necessary  to  allege  or  prove  any 
damages  by  reason  of  a  breach  of  the  condition  of  such  recog- 
nizance ;  but  on  such  breach  being  found  or  confessed,  or 
upon  a  judgment  by  default  being  entered  against  the  defend- 
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TnL%  **   ants,  the  judgment  shall  be  absolute  for  the  penalty  of  the 
recognizance. 

4  W.f  387 ;  see  Code  and  Laws  of  1865.  oh-  202.    Pott,  vol  4,  p.  599. 

Executions  g  30.  Executions  shall  be  awarded  and  executed  upon  such 
therein,  judgment  in  the  same  manner  as  upon  judgments  in  personal 
actions,  and  with  the  like  effect  in  all  respects. 
t486]  g  3i.  Whenever  any  recognizance  is  directed  by  law  to  be 
??£$?*  estreated,  such  estreat  shall  be  made  by  the  entry  of  an  order 
zances.      directing  the  same  to  be  prosecuted ;  and  the  same  shall  be 

prosecuted  as  herein  directed. 
Monies  coi-      §  32.  The  district  attorney  of  every  county,  shall  pay  over 
{SSdove?.w  to  the  county  treasurer  thereof,  the  amount  of  all  monies  col- 
lected by  him  upon  recognizances,  or  for  penalties  or  forfeit- 
ures belonging  to  the  county,  after  deducting  therefrom  his 
reasonable  costs  and  expenses,  and  such  reasonable  counsel 
fee  as  the  court  of  common  pleas  of  his  county  shall  think  fit 
to  allow,  if  any,  by  an  order  to  be  entered  in  their  minutes. 
Fines  by        §  33.  But  whenever  any  fine  shall  have  been  imposed  by 
SSts\8      any  mayor's  court  of  any  city,  such  fine,  subject  to  the  deduc- 
tions specified  in  the  last  section,  shall  be  paid  into  the  treasury 
of  such  city. 
Acconntby      §  34.  The  district  attorney  of  any  county,  At  the  term  of 
attorney,     the  court  of  common  pleas  of  his  county,  held  in  the  month 
of  January,  in  each  year,  or  if  there  be  no  such  term,  then  at 
the  first  term  held  after  the  month  of  January,  in  each  year, 
shall  render  to  such  court,  on  oath,  an  account  in  writing,  of 
all  suits  brought  by  him  upon  recognizances,  or  for  penalties 
or  forfeitures  belonging  to  the  county  or  to  the  state ;  of  his 
proceedings  in  such  suits ;  and  of  all  monies  collected  by  him 
therein,  and  recovered  by  him  of  any  person  belonging  to 
such  county  or  to  the  state, 
ib.  nrst         §  35.  Such  return  shall  be  made  at  the  first  January  tern 
retoni       of  the  court  of  common  pleas  of  every  county  which  shall  be 
held  in  the  next  year  after  this  Title  shall  take  effect  as  a  law; 
or  if  there  be  no  such  January  term,  then  at  the  first  term 
which  shall  be  held  after  the  month  of  January  in  such  year; 
and  shall  be  made  annually  thereafter. 
contents  of     §  36.  Such  first  return  shall  embrace  all  suits  and  proceed- 
returns.      .^  ^gtituted  by  him,  for  the  recovery  of  the  penalty  of  any 
recognizance ;  all  process  issued,  and  proceedings  had  by  him, 
for  the  collection  of  any  fines :  and  all  monies  received  by 
him,  belonging  to  the  county  or  to  the  state,  since  his  appoint- 
ment to  such  office  of  district  attorney ;  and  every  subsequent 
return  shall  include  all  such  matters  since  the  previous  return 
made  by  him. 
Remitting       §  37.  Upon  the  application  of  any  person,  who  shall  have 
Ke^ni*     been  fined  by  any  court  of  law  sitting  in  any  county  of  this 
state,  or  of  any  person  whose  recognizance  shall  have  become 
forfeited,  or  of  his  surety,  the  court  of  common  pleas  of  the 
county,  in  which  such  court  was  held,  or  in  which  such  reoog- 
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nizance  was  taken,  matt  upon  good  cause  shown,  remit  any  AOT<  * 
such  fine,  or  any  such  forfeiture  of  recognizance,  or  any  part 
of  such  fine,  or  of  the  penalty  of  such  recognizance,  and  may 
discharge  such  recognizance,  upon  such  terms  as  to  such  court  i487] 
shall  appear  just  and  equitable.  If  any  such  fine  shall  have 
been  paid,  the  officer  or  county  treasurer  in  whose  hands  it 
may  be,  shall  pay  the  same,  or  such  part  as  shall  have  been 
remitted,  according  to  such  order. 

LawB  of  1818,  307,  §  8. 

S  38.  But  the  last  section  shall  not  authorize  such  court  to  Kettrio- 
remit  any  fine  imposed  by  any  court  of  oyer  and  terminer  or  power!1™ 
general  sessions  of  the  peace,  upon  a  conviction  for  a  criminal 
offence';  nor  any  fine  imposed  by  any  court  upon  any  officer 
thereof,  or  any  party  therein,  or  upon  any  other  person  for  an 
actual  contempt  of  such  court,  Or  for  disobedience  of  its 
orders  or  process ;  nor  to  remit  or  discharge  any  recognizance 
taken  in  one  county,  for  the  appearance  of  any  person  in 
another,  but  the  power  of  remitting  or  discharging  such 
recognizance,  shall  be  exercised  exclusively  by  the  court  of 
the  county  in  which  such  person  shall  be  bound  to  appear. 

§  39.  No  such  application  shall  be  heard  until  reasonable  Nature  ot 
notice  shall  have  been  given  to  the  district  attorney  of  the  t&w!*" 
county,  and  until  he  shall  have  had  an  opportunity  to  examine 
the  matter,  and  prepare  to  resist  such  application. 

S  40.  No  such  application  shall  be  granted,  without  the  First  judge 
concurrence  of  the  first  judge  of  the  county  courts  of  such  toconcnr- 
county,  if  there  be  one,  and  he  be  present ;  and  such  concur-       % 
rence  shall  be  expressed  in  the  minutes  of  the  order  granting 
any  remission  of  a  fine,  or  of  the  penalty  of  a  recognizance, 
or  of  any  part  thereof. 

§41.  Nor  shall  such  application  in  any  case  be  granted,  costs  to  be 
without  payment  of  the  costs  and  expenses  incurred  in  pro-  ****" 
ceedings  for  the  collection  either  of  such  fine  or  the  penalty 
of  such  recognizance. 

S  42.  When  any  person  shall  have  been  fined  by  any  court  Fines  im 
of  special  sessions  of  the  peace,  or  by  any  justice  of  the  JSuceaf 
peace,  upon  a  conviction  for  any  offence,  and  shall  have  been  &c- 
committed  to  jail,  until  such  fine  shall  be  paid,  the  court  of 
common  pleas  of  the  county  may  remit  such  fine,  or  any  part 
thereof,  and  may  discharge  such  person  from  his  imprison- 
ment; and  shall  exercise  such  power,  in  the  manner,  and 
subject  to  the  provisions  herein  contained,  in  relation  to  fines, 
and  penalties  of  recognizances. 

See  Laws  of  1855,  eh.  202;  1845,  eh'.  229 ;  1844,  ch.  315  ;  (10  B.,  35) ; 
1889,  ch.  843  ;  Code.    Post,  vol.  4,  pp.  599,  652. 
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OF  PROCEEDINGS  FOB  THE  ADMEASUREMENT  OF  BOWER. 

Seo.   1.  When  widow  may  apply  for  assignment  of  dower. 

2.  Petition  and  notice,  to  be  served. 

3.  Service  how  to  be  made;  when  to  be  published. 

4.  Guardians  to  be  appointed  for  infant  heirs  and  owners. 

5.  All  notices  to  be  served  on  such  guardians. 

6.  When  heirs,  Ac.,  may  require  widow  to  apply  for  dower: 

7.  When  heirs,  Ac.,  may  apply  to  have  dower  admeasured.    . 

8.  Petition  and  notice  to  be  served. 

9.  Powers  of  court  on  application  to  order  admeasurement 

10.  Commissioners  to  be  appointed;  land  to  be  specified. 

11.  Oath  of  commissioners. 

12.  Vacancies  in  commissioners  how  supplied. 

13.  Duties  to  be  executed  by  commissioners. 

14.  Enlarging  time  for  report;  compelling  report 

15.  Report  to  be  filed  and  entered  at  large. 

16.  Report  may  be  set  aside;  or  confirmed. 

17.  Effect  of  admeasurement  upon  being  confirmed. 

18.  Widow  may  maintain  ejectment 

19.  Appeals  from  common  pleas  and  surrogate,  when  to  be  made. 

20.  Appeal  how  made;  bond  to  be  given. 

21.  Papers  to  be  certified  to  supreme  court 

22.  Proceedings  of  supreme  court  on  the  appeal 

23.  Upon  reversal  of  admeasurement,  further  proceedings. 

24.  Upon  affirmance,  costs  how  taxed;  effect  of  affirmance. 

25.  Costs  generally,  how  taxed  and  by  whom  to  be  paid. 

26.  How  paid  in  case  of  appeal. 

27.  Practice  in  hearing  appeals.  ' 

S  1.  Any  widow  who  shall  not  have  had  her  dower  assigned 
to  her,  within  forty  days  after  the  decease  of  her  husband, 
may  apply,  by  petition  for  the  admeasurement  of  her  dower, 
to  the  supreme  court ;  or  to  the  court  of  common  pleas  of 
the  county  in  which  the  lands  subject  to  dower  lie ;  or  to  the 
surrogate  of  the  same  county ;  specifying  therein  the  lands 
to  which  she  claims  dower. 

1  R.  L.,  62,  §  12;  7  N.  Y.,  208;  11  B.,  579;  12  W.,  137;  10  W.,  414;  4 
W.,  630;  7  Cow.,  356;  3  S.  S.  C,  385. 

§  2.  A  copy  of  such  petition,  with  notice  of  the  time  and 
place  when  it  will  be  presented,  shall  be  served,  at  least 
twenty  days  previous  to  its  presentation,  upon  the  heirs  of 
her  husband ;  or  if  they  are'  not  the  owners  of  the  lands 
subject  to  dower,  then  upon  the  owners  of  such  lands  claiming 
a  freehold  estate  therein ;  or  their  guardians,  when  any  such 
heirs  or  owners  are  minors. 

12  W.,  138;  39  B.,  167. 

How  made.  §  3.  Such  notice  may  be  served  personally,  on  any  party 
of  full  age ;  or  upon  the  guardians  of  minors ;  or  by  leaving 
the  same  with  any  person  of  proper  age,  at  the  last  residence 
of  such  party  or  guardian,  in  case  of  his  temporary  absence ; 
and  if  any  such  heir  or  owner  be  a  resident  out  of  this  state, 
the  service  of  such  notice  may  be  upon  the  tenant  in  actual 
occupation  of  the  lands,  or  if  there  be  no  tenant,  by  publish- 

Digitized  by  VjOOQ IC 


Service  of 
petition 
and  notice. 


chap,  m]        ADMEASUREMENT  OP  DOWER.  511 

ing  the  same  for  three  weeks  successively,  in  some  newspaper 
printed  in  the  comity  where  such  lands  are  situated. 

$  4.  Where  such  heirs  or  owners  are  minors,  and  have  no  gJJJgg 
guardian,  the  court  or  surrogate,  on  application  of  the  widow,  h/in,  Ac. 
shall  appoint  some  discreet  and  substantial  freeholder  a  guar-     [4&9] 
dian  of  such  infants,  for  the  sole  purpose  of  appearing  for 
and  taking  care  of,  the  interests  of  such  infants  in  the 
proceedings. 

S  5.  Notice  of  the  application  for  the  admeasurement  of  gptjj^jf 
dower,  and  all  notices  in  the  subsequent  proceedings,  shall  be  on  them. 
served  on  such  guardian,  whether  the  infant  reside  within  this 
state  or  not. 

$  6.  After  the  expiration  of  forty  days  from  the  death  of  Hetw.  &c. 
any  husband,  his  heirs,  or  any  of  them,  or  the  owners  of  any  S9ow%  ° 
land  subject  to  dower,  claiming  a  freehold  estate  therein,  or  apply* 
the  guardian  of  any  such  heirs  or  owners,  may,  by  notice  in 
writing  require  the  widow  of  such  husband  to  make  demand 
of  her  dower,  within  ninety  days  after  the  service  of  such 
notice,  of  the  lands  of  her  deceased  husband,  or  of  such  part 
thereof  as  shall  be  specified  in  such  notice. 

1  R.  L,  60,  §  2. 

$  7.  If  such  widow  shall  not  make  her  demand  of  dower,  JJJ011^ 
within  the  time  specified  in  such  notice,  by  commencing  a  toippiy. 
suit,  or  by  an  application  for  admeasurement,  as  herein  pre- 
scribed; or  if  such  widow  shall  not  make  such  demand  within 
one  year  after  her  husband's  death,  although  no  notice  to  that 
effect  shall  have  been  given ;  the  heirs  of  the  husband  of  such 
widow,  or  any  of  them,  or  the  owners  of  any  lands  subject 
to  dower,  claiming  a  freehold  interest  therein,  or  the  guardian 
of  any  such  heirs  or  owners,  may,  apply,  by  petition,  to  the 
supreme  court,  or  to  the  court  of  common  pleas  of  the  county 
where  such  lands  are  situated,  or  to  the  surrogate  of  the  same 
county,  for  the  admeasurement  of  the  said  widow's  dower  of 
the  lands  of  her  husband,  or  of  such  part  thereof  as  shall  be 
specified  in  the  said  petition. 

S  8.  A  copy  of  such  petition,  with  notice  of  the  time  and  g|£l£? It 
place  of  presenting  the  same,  shall  be  served  personally  on 
such  widow,  twenty  days  previous  to  its  presentation. 
■     §  9.  Upon  such  application  being  made,  either  by  a  widow,  ggjjg. 
or  by  any  heir  or  owner,  or  by  the  guardian  of  such  heir  or  mwrai* 
owner,  the  supreme  court,  or  the  court  of  common  pleas,  mont' 
or  the  surrogate  to  whom  the  same  shall  be  made,  may  upon 
hearing  of  the  parties,  order  that  admeasurement  be  made  of 
such  widow's  dower  of  all  the  lands  of  her  husband,  or  of 
such  part  thereof  as  shall  have  been  specified  in  such  appli- 
cation. 

S  10.  Such  court  or  surrogate  shall  thereupon  appoint  three  gjjjj1^ 
reputable  and  disinterested  freeholders,  commissioners,  for  the  " ODen' 
purpose  of  making  such  admeasurement,  by  an  order  which 
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shall  specify  the  lands  of  which  dower  is  to  be  admeasured, 
and  the  time  at  which  the  commissioners  shall  report 

1  R.  L.,  60,  §3;  2  H.,  544;  8  W.f  461;  5 Cow.,  299;  1  Cow.,  463;  31 
How.  P.  B.,  499. 

Their  oath,  §  n#  The  commissioners  so  appointed,  before  entering 
upon  their  duties,  shall  be  sworn,  before  the  surrogate  who 
appointed  them,  or  before  some  officer  authorized  to  take 
[4M]  affidavits,  that  they  will  faithfully,  honestly  and  impartially 
discharge  the  duty  and  execute  the  trust  reposed  in  them  by 
such  appointment. 

1B.L,  60,  §  3. 

vacancies.       §  12.  If  the  persons  so  appointed  commissioners,  or  either 

*c  of  them  shall  die,  resign,  or  neglect  or  refiise  to  serve,  others 

may  be  appointed  in  their  places,  by  the  court  or  surrogate 

who  appointed  the  first  commissioners,  and  shall  take  the 

same  oath. 

Their  §  13.  The  commissioners  so  appointed,  shall  execute  their 

dutles'       duties  as  follows: 

to  lay  oir        l.  They  shall  admeasure  and  lay  off,  as  speedily  as  possible, 
dower.       tke  one_third  part  of  the  lands  embraced  in  the  order  for  their 
appointment,  as  the  dower  of  such  widow,  designating  such 
part  with  posts,  stones  or  other  permanent  monuments: 
Deductions      s.  In  making  such  admeasurement,  they  shall  take  into 
£e£S?rove"  view  any  permanent  improvements  made  upon  the  lands 
embraced  in  the  said  order,  by  any  heir,  guardian  of  minors, 
or  other  owners,  since  the  death  of  the  husband  of  such 
widow,  or  since  the  alienation  thereof  by  such  husband;  and 
if  practicable,  shall  award  such  improvements  within  that 
part  of  the  lands  not  allotted  to  such  widow;  and  if  not 
practicable  so  to  award  the  same,  they  shall  make  a  deduc- 
tion from  the  lands  allotted  to  such  widow,  proportionate  to 
the  benefit  she  will  derive  from  such  part  of  the  said  improve- 
ments, as  shall  be  included  in  the  portion  assigned  to  her: 
to  report        3.  They  shall  make  a  ftill  and  ample  report  of  their  pro- 
{££•?**      ceedings,  with  the  quantity,  courses  and  distances  of  the  land 
admeasured  and  allotted  by  them  to  the  widow,  with  a  de- 
scription of  the  posts,  stones  and  other  permanent  monuments 
thereof,  and  the  items  of  their  charges,  to  the  court  by  which 
they  were  appointed,  at  the  time  specified  in  the  order  for 
their  appointment: 
to  employ       4.  They  may  employ  a  surveyor,  with  necessary  assistants, 

aurveyors,     to  ^  ^esm  ^  ^^  g^easu^^^. 

1  R.  L.,  60.  §  3,  5  4  6;  4  BM  23:  2  H.,  647 ;  10  Pai.,  72;  10  W.,  480;  4 
W.,  630;  31  How.  P.  R.,  499. 

Enlacing       § 14.  The  court  or  surrogate  appointing  such  commissioners, 

po?£  Ac.™"  tm&Yi  upon  their  application,  or  that  of  either  party,  enlarge 

the  time  for  making  their  report;  and  may,  by  order,  compel 

such  report,  or  discharge  the  commissioners  neglecting  to 

make  the  same,  and  appoint  others  in  their  places. 

2H.,547. 
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g  15.  Such  report  shall  be  filed  and  entered  at  large  in  the  T^Smed 
minutes  of  the  court  to  which  the  same  shall  be  made,  or  in  a  £*|n* 
book  to  be  provided  by  the  surrogate  for  that  purpose,  when 
made  to  him. 

1  R.  L,  60,  S  C 

§  16.  The  court  or  surrogate,  to  whom  such  report  shall  be  Repon  »»> 
made,  may,  at  the  time  appointed  for  receiving  the  same,  or  mi52  ;  or 
at  such  other  time  to  which  the  hearing  shall  have  been  confirined 
adjourned,  on  good  cause  shown,  set  aside  the  said  report, 
and  appoint,  as  often  as  may  be  necessary,  new  commissioners, 
who  shall  proceed  in  the  manner  herein  before  directed;  and     i4oi] 
if  not  set  aside,  the  said  court  or  surrogate  shall,  by  order, 
confirm  the  said  report  and  admeasurement. 

2  H.,  544. 

<J  17.  The  admeasurement  so  made  and  confirmed,  shall,  at  s***of 
the  expiration  of  thirty  days  from  the  date  of  such  confirma-  menttBure 
tibn,  unless  appealed  from,  be  binding  and  conclusive,  as  to 
the  location  and  extent  of  the  said  widow's  right  of  dower, 
on  the  patties  who  applied  for  the  same,  and  on  all  parties  to 
whom  notice  shall  have  been  given,  as  herein  before  directed. 
But  no  person  shall  be  precluded  thereby  from  controverting 
the  right  and  title  of  such  widow  to  the  dower  so  admeasured. 

1  R.  L.,  61,  §  7 ;  5  N.  Y.,  394;  9  W.,  310;  17  J.  R.,  122;  32  N.  T.f  HL 

§  18.  The  widow  to  whom  dower  shall  be  admeasured,  at  JJ^JJ.' 
the  expiration  of  thirty  days  from  the  date  of  the  said  con-  meSf. 
firmation,  unless  the  same  be  appealed  from,  may  bring  and 
maintain  an  action  of  ejectment  to  recover  the  possession  of 
the  lands  so  admeasured  to  her  for  her  dower  (in  which  her 
right  to  such  dower  may  be  controverted)  and  upon  recovery, 
may  hold  the  same  during  her  natural  life,  subject  to  the 
payment  of  all  taxes  and  charges  accruing  thereon  subsequent 
to  her  taking  possession. 

1R.  L.,  61,  §7*8;  9  W.,  310. 

S  19.  Where  the  commissioners  have  been  appointed  by  a  ^p^m 
court  of  common  pleas,  or  by  a  surrogate;  the  widow,  and  mon5S£, 
any  heir  or  owner  of  lands  affected  by  the  proceeding,  or  the  *c' 
guardian  of  such  heir  or  owner,  may,  within  thirty  days  after 
the  order  of  confirmation  of  the  report  of  the  commissioners 
by  such  court  or  surrogate,  appeal  from  such  order,  to  the 
supreme  court,  in  the  manner  herein  after  directed. 

1R.L,61,§10;  10  J.  R.,  368. 

S  20.  Such  appeal  shall  be  filed  with  the  surrogate  or  with  how  made; 
the  plerk  of  the  court  granting  such  order;  but  shall  not  be  £?ven!°  * 
effectual  or  valid  for  any  purpose,  until  a  bond  to  the  adverse 
party  shall  be  executed  by  the  appellant,  and  filed  with  such 
surrogate  or  clerk,  with  security  to  be  approved  by  the  surro- 
gate or  a  judge  of  the  court  by  which  such  order  was  made, 
and  to  be  evidenced  by  an  endorsement  on  such  bond,  in  the 
penal  sum  of  one  hundred  dollars,  conditioned  for  the  diligent 
IL— 95 
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prosecution  of  such  appeal,  and  for  the  payment  of  aD  costs 
that  may  he  adjudged  by  the  supreme  court  against  such 
appellant ;  and  no  other  notice  or  proceeding  shall  be  necessity 
to  perfect  such  appeal. 
pap©™  to  §  21.  It  shall  be  the  duty  of  the  surrogate,  or  the  clerk  of 
lied,  ±d  the  court  with  whom  such  appeal  and  bond  shall  be  filed,  on 
receiving  the  amount  of  his  tees  for  the  service,  to  transcribe 
the  petition,  affidavits,  notices,  orders,  reports,  and  all  other 
proceedings  on  the  said  application,  together  with  the  said 
appeal,  to  certify  them  under  his  official  seal,  and  to  transmit 
the  said  copies  to  the  supreme  court 

2  H.r  646. 

praeed.        §  22.  The  supreme  court  shall  proceed  to  hear  and  deter- 

appea?      mine  the  said  appeal,  and  to  review  all  the  proceedings  upon 

the  said  application,  and  shall  do  therein  what  shall  be  just 

1R.L.,  61,  §10;  2E,  646. 

[409]  §  23.  In  case  of  the  reversal  of  the  order  of  confirmation, 
waeitf  ti*6  court  sllaU  cause  the  same  to  be  certified  to  the  surrogate 
or  court  of  common  pleas,  making  such  order,  to  the  end  that 
new  commissioners  may  be  appointed,  or  a  new  admeasure- 
ment may  be  had,  as  the  supreme  court  shall  direct;  or  the 
said  supreme  court  may  proceed  to  appoint  commissioners  to 
make  admeasurement,  in  the  same  manner  as  upon  an  original 
application  to  such  court,  and  the  like  proceedings  shall  be 
had  thereon. 

SiinSf  S  24.  In  case  of  the  affirmance  of  the  order  of  confirmation 
of  any  surrogate  or  court  of  common  pleas,  the  supreme  court 
may  also  in  its  discretion,  award  costs  to  be  paid  by  die 
appellant,  and  to  be  taxed  as  the  said  court  shall  direct;  and 
the  original  order  of  confirmation,  and  the  admeasurement 
confirmed  thereby,  shall  be  binding  and  conclusive,  and 
authorise  an  action  of  ejectment,  as  herein  before  specified. 

c£raed         §  ^*  ^  °°sts  an(*  exPeDses  arising  on  any  proceedings  on 
fngs.   "     such  application,  shall  be  taxed  by  the  surrogate  or  a  judge 
of  the  court  in  which  such  proceedings  shall  be  had;  and 
when  such  application  is  made  in  the  supreme  court,  and  also 
when  made  to  a  surrogate,  or  court  of  common  pleas,  and  no 
appeal  shall  be  made  from  the  order  of  confirmation,  the  said 
costs  and  expenses  shall  be  paid  equally,  the  one-half  thereof 
by  the  widow,  and  the  other  half  by  the  adverse  party. 
in  cue  or       §  26.  When  an  appeal  is  entered,  then  such  costs  shall  be 
m  paid  by  the  party  applying  for  such  admeasurement;  and  if 

the  admeasurement  be  affirmed  on  such  appeal,  the  supreme 
court  in  awarding  costs,  shall  require  the  party  appealing,  to 
pay  the  one-half  of  such  costs  and  expenses  before  the  surro- 
gate or  court  of  common  pleas,  if  he  have  not  before  paid  the 
same. 
Practice  m  §  27.  The  hearing  of  an  appeal  by  the  supreme  court,  shall 
appeal?,  be  bro ught  on  by  notice,  and  shall  be  conducted  as  other 
special  motions;  and  notices  of  the  hearing,  and  all  other  necea- 
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sary  notices  in  the  said  court,  may  be  served  on  any  party,  ***' L 
not  residing  within  this  state,  by  leaving  the  same  with  the 
surrogate  or  the  clerk  of  the  court  from  whose  order  the  appeal 
is  made,  for  the  use  of  such  party.  And  the  supreme  court 
may,  by  rule,  direct  further  returns  from  any  surrogate  or 
court  of  common  pleas,  whenever  the  same  shall  be  necessary, 
and  may  establish  such  rules  to  regulate  the  practice  on  such 
appeals,  as  the  said  court  may  deem  expedient 

See  7  N.  T.,  201 ;   11  B.,  574 ;  4  PaL,  98 ;  2  Pai.,  377 ;   7  Cow.,  284 ; 
7  J.  R.,  247 ;  6  J.  R.,  290 ;  2  J.  R.,  484. 

TITLE  VOI. 

OF  PROCEEDINGS  FOB  THE  COLLECTION  OF  DEMANDS  AGAINST 

SHIPS  AND  VESSELS. 

[By  chap.  48*  of  Un  of  ISO*  the  whole  of  this  Title  tad  aU  acts  unending  »  *re  repealed, 
and  now  provision!  are  enacted  on  the  subject,  tat  those  new  provisions  are  not  made  a  part  of 
U»  Revised  Statutes.  Poet,  vet  4.  p.  689.] 

TITLE  IX.  [mo] 

OF  PBOCEBDINGS  FOB  THB   RECOVERY  OF  BENT  AND  OF  DE- 
MISED   PBEMISES. 

An.  1.  —  Of  distress  for  rent 

Asr.  2. — Of  the  recovery  of  possession  of  demised  premises  for  non-payment  of 
rent,  by  ejectment 

article  waun. 

OV  DISTH88  FOB  BENT.* 

8sa  1.  Bight  to  distrain  after  tenancy  ended. 

2.  Distress  not  to  be  made  for  rent  recovered  by  judgment 

3.  Officers  who  are  authorised  to  make  distress. 

4.  Bond  of  certain  officers  in  New- York,  respecting  distresses. 

5.  Distresses  not  to  be  driven  out  of  town. 

6.  Beasts,  fto,  taken  at  one  time,  to  be  kept  in  one  place. 

7.  Penalty  for  violating  two  last  sections. 

8.  Amount  of  rent  due  to  be  sworn  to. 

9.  Officers  when  and  where  to  file  warrant  and  affidavit 

10.  Articles  liable  to  distress  for  rent 

11.  Articles  distrained  how  secured. 

IS.  Cattle  feeding  on  highways,  may  be  distrained. 

13.  Certain  articles  not  to  be  distrained. 

14.  Certain  property  not  to  be  distrained. 

15.  When  goods  may  be  seised. 
J6.  To  be  done  within  six  months. 

17.  Penalty  for  removing  goods  to  avoid  rent 
.    18.  Search  warrant,  when  to  be  granted. 

19.  Liability  for  making  unreasonable  distress. 

20.  Beasts  distrained,  where  to  be  kept 

21.  Property  distrained  may  be  kept  on  premises. 

22.  Notice  to  be  given  when  removed  to  any  other  place. 

23.  Penalty  for  rescue  or  pound-breach. 

24.  Notice  of  distress  to-be^ren  to  tenant 

■"  -'  '      ■  I  II"      Wl  ^        ■!  I       ■■!■      ■      I      ■■■      Mill    ■  I      I         I      ■■!■■!      Ill    I         I  II  '       "■'     ' 

•Chapter  874,  of  Lews  of  1840,  abolished  distress  for  rent  bat  did  not  in  terms  repeal  this  Ar- 
ticle. 
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Distress 
after  tenan- 
cy ended. 


DISTRESS  FOR  RENT. 

Sec.  26.  When  and  how  goods  to  be  appraised. 

26.  Sale  of  goods ;  application  of  proceeds. 

27.  Penalty  for  distraining  when  no  rent  due. 

28.  Remedy  for  irregularities  in  distraining. 

29.  How  defendant  may  plead. 

§  1.  Within  six  months  after  the  determination  of  any  lease 
for  life,  or  for  years,  or  of  any  tenancy  at  will,  any  person 
having  rent  due  upon  such  demise  in  arrear,  may  distrain  for 
such  arrears,  either  upon  any  goods  remaining  on  the  demised 
premises,  or  upon  any  goods  that  may  have  been  removed, 
in  the  same  manner,  within  the  same  time,  and  under  the 
same  provisions  and  restrictions,  as  if  such  lease  or  tenancy 
had  not  ended. 

1  R.  L.,  438,  §  11 ;  8  H..  499;  19  W.,  665;  2  W.,  148;  6  Cow.,  106;  5 
Cow.,  408,  464;  36B^3L 

§  2.  No  distress  shall  be  made  for  any  rent  for  which  a 
judgment  shall  have  been  recovered- in  a  personal  action. 

6  H.,  662 ;  6  Cow.,  464. 

[Mi]        §  3.  Every  distress  for  rent  shall  be  made  by  the  sheriff  of 
wnatofi-    the  county,  or  one  of  his  deputies,  or  by  a  constable  or  maiv 
shal  of  the  city  or  town  where  the  goods  are,  who  shall  con- 
duct the  proceedings  throughout. 


Not  al- 
lowed in 
certain 


i  to 
execute 
dUtreei. 


Bond  of 

ofllcertin 

New-York. 


proceedings  throughout. 

6  B.,  296;  6  D.,  349 ;  6  H.,  29;  11  W.,  36. 
Ha  rvffip.ini  hnnri  nf  avai*v  ftrmfitalV 


Distresses 
where  to  bo 
driven. 


To  be  kept 
in  one 
place. 


Penalty. 


Oath  to 
amount  of 
rent  due. 


§  4.  The  official  bond  of  every  constable  and  marshal  of  the 
city  and  county  of  New-York,  shall  ooptain  a  condition  for 
the  faithful  performance  of  his  duty  in  making  any  distress, 
and  for  the  payment  of  any  rent  collected  by  him  ;  and  any 
person  aggrieved,  shall  have  the  like  remedy  on  such  bond, 
as  in  case  of  the  non-payment  of  money  collected  by  any  such 
constable  or  marshal  on  execution, 

§  5.  No  distress  shall  be  driven  out  of  the  town  where  it 
shall  be  taken,  except  to  a  pound  within  the  same  county,  not 
above  three  miles  distant  from  the  place  where  such  distress 
shall  have  been  taken. 

1  R.  L.,  434>  §  2;  IB.  L.,  93,  §  7. 

§  6.  All  beasts,  or  goods  or  chattels  taken  as  a  distress  at 
one  time,  shall  be  kept,  as  near  as  may  be,  in  the  same  place. 

1 R.  L.,  93,  §  7. 

§  7.  Whoever  shall  violate  either  of  the  provisions  contained 
in  the  two  last  sections,  shall,  for  every  offence,  forfeit  to  the 
party  aggrieved,  fifty  dollars,  besides  being  answerable  to  such 
party  for  all  damages  sustained  thereby ;  which  damages  may 
be  recovered  in  the  same  action,  or  in  another  suit,  at  the 
election  of  such  party. 

§  8,  No  officer  shall  proceed  to  make  distress  for  rent,  unless 
there  be  annexed  to,  or  delivered  with,  the  warrant  of  distress, 
an  affidavit  made  by  the  landlord  for  whose  benefit  the  dis- 
tress is  to  be  made,  or  by  his  agent  or  receiver ,  before  soma 
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officer  authorised  to  administer  oaths,  specifying  the  amount    ART' 1a 
of  rent  due,  and  the  time  for  which.it  accrued. 

6  H.,  29  j  25  W„  656;  2Q  W.,  450 ;  J9  W.,  220;  15  W.f   368 ;  13  W., 
591;  9  W.,  342;  I  Cow.,  134;  2  H.,  605. 

$  9.  Within  ten  days  after  any  goods  that  shall  have  been  JJjfJgk 
distrained  for  rent,  by  any  officer,  shall  be  sold,  or  after  such  jjtto *** 
goods  shall  have  been  replevied,  such  officer  shall  file  in  the 
office  of  the  town  clerk,  the  original  warrant  of  distress,  with 
the  original  affidavit  of  the  landlord,  his  agent  or  receiver,  deli* 
vered  with  such  warrant.  In  the  city  and  county  of  New  York, 
in  the  city  and  county  of  Albany,  in  the  cities  of  Troy,  Hudson 
and  Schenectady,  such  warrant  and  affidavit  shall  be  filed  in  the 
office  of  the  clerk  of  the  county.  Any  officer  violating  this 
provision,  shall  forfeit  fifty  dollars  to  the  person  whose  pro- 
perty shall  have  been  distrained. 

2  H^  605;  25  W.,  656 ;  13  W.,  591. 

g  10.  The  following  articles  shall  be  liable  to  be  distrained  ^£« 
for  rent :  dutnn. 

i.  Goods,  wares,  merchandize,  utensils,  furniture,  cattle, 
provisions,  and  all  other  personal  chattels,  except  such  as 
are  by  law  exempt  from  sale  under  executions  in  civil  cases, 
and  such  as  are  by  law  exempt  from  distress : 

*•  Things  annexed  for  the  purpose  of  trade  or  manufacture,     t«oai 
to  the  freehold,  or  to  any  building,  and  not  fixed  into  the  wall 
of  such  building,  so  as  to  be  essential  to  its  support : 

3.  Wheat,  corn,  or  any  kind  of  grain,  grass,  hops,  roots,  or 
other  produce,  whether  growing  upon  the  demised  premises, 
or  whether  the  same  be  in  cocks,  or  sheaves,  or  loose,  or  in 
the  straw,  in  any  bam  or  granary,  or  elsewhere  upon  the 
land  charged  with  the  rent. 

1  B.  L.,  435,  §  6;  23  W.,  462 ;  14  J.  B.t  434. 

§  11.  All  goods  or  chattels  that  may  be  kwfully  distrained,  SgEJj* 
may  be  cut,  gathered,  secured,  locked  up  and  detained,  in  drained. 
such  place  on  the  premises,  as  may  be  most  convenient,  or  in 
such  other  place  as  may  be  provided  by  the  landlord,  and 
approved  by  the  officer  making  the  distress ;  but  the  articles 
enumerated  in  the  second  subdivision  of  the  last  section,  and 
the  produce  of  the  soil  in  the  ground,  shall  not  be  removed, 
until  after  a  sale  thereof  as  herein  provided. 

§  12.  It  shall  be  lawful  for  the  landlord  to  distrain  any  ggK^i. 
cattle  or  stock  of  the  tenant,  feeding  or  pasturing  upon  any 
common,  in  any  way  belonging  or  appurtenant  to  the  pre- 
mises charged  with  rent. 

1R.L.,  435J§6. 

§  18.  Beasts  of  the  plough,  sheep,  and  the  implements  of  a  gygj*hi 
mechanic's  trade,  shall  not  be  distrained  for  rent,  until  other  &c. 
chattels  sufficient  for  .the  demand  .cannot  be  found. 

a.R.L.,435,93. 

§  14.  Personal  property  deposited  with  a  tenant,  with  the  j*1^01*0 
consent  of  the  landlord,  or  hired  by  such  tenant,  or  lent  td  minSd. 
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OTL1  *  him,  with  the  like  consent,  shall  not  be  distrained  for  any  tent 
dne  to  such  landlord ;  nor  shall  any  property  belonging  to 
any  other  person  than  the  tenant,  which  wall  have  accident- 
ally strayed  on  the  demised  premises,  or  which  shall  be 
deposited  with  a  tavern-keeper,  or  with  th*  keeper  of  any 
warehouse,  in  the  usual  course  of  their  business,  or  deposited 
with  a  mechanic  or  other  person,  for  the  purpose  of  being 
repaired  or  being  manofectured,  be  subject  to  distress  or  sale 
officer  for  rent;  but  the  officer  making  the  distress,  shall  not  be 
w  on  we.  jjaWe  for  gefcjag  or  gelling  property  not  belonging  to  the 
tenant,  unless  before  such  taking  or  sale,  notice  of  the  claim 
of  a  third  person,  be  given  to  such  officer. 

Laws  of  1833,  ch.  200;  23  W.,  472. 

seising  S 15.  Any  goods  or  chattels  of  the  tenant,  which  shall  be 
SSSSWd.  carried  off  from  any  demised  premises,  either  before  or  after 
any  rent  shall  become  due,  such  rent  being  left  unpaid,  may 
be  seized  as  a  distress  for  any  rent  due  at  the  time  of  such 
seizure,  wheresoever  they  shall  be  found,  within  thirty  days 
after  their  removal,  if  any  rent  be  due  at  the  time  of  such 
removal,  or  shall  become  due  within  the  said  thirty  days:  and 
if  no  rent  be  due  or  become  due,  within  that  time,  then  such 
seizure  may  be  made  at  any  time  within  thirty  days  after  the 
rent  shall  become  due ;  and  the  goods  so  seized,  shall  be  sold, 
as  if  they  had  been  distrained  upon  the  demised  premises. 

1  R.  L,  435*  g  13;  Law*  of  1820, 11%  ft;  IK,  113;  3  Hn  44$,  4W; 
1  H.,  560;  19  W.,  555;  2  W,  487. 

[90S]        g  16.  Such  seizure  shall  not  be  valid  in  any  case,  unless 

SJJlSfiS*  made  within  six  months  after  the  removal  of  such  goods; 

*c  and  no  such  goods  shall  be  liable  to  be  seized,  which  shall 

have  been  sold  before  such  seizure  made,  in  good  faith  and 

for  valuable  consideration,  to  a  person  not  privy  to  such 

fraudulent  removal. 

1  D.,  195;  25  W.,  397;  2B N.  Y.,  50. 

penait*  for  $ 17.  Any  tenant  or  lessee,  who  shall  remove  his  goods 
SS&Jr*  from  any  demised  premises,  either  before  or  after  any  rent 
shall  become  due,  for  the  purpose  of  avoiding  the  payment  of 
such  rent ;  and  every  person  who  shall  knowingly  assist  such 
tenant  or  lessee  in  such  removal,  or  in  concealing  any  goods 
so  removed;  shall  forfeit  to  the  landlord  of  the  demised 
premises,  his  heirs  or  assigns,  double  the  value  of  the  goods 
so  removed  or  concealed. 

1  R.  L,  438,  §  14;  2  N.  T.,  182  j  11  W.,  146;  5  Gov.,  210,  678. 

SMrchwar-  §.  18.  Whenever  it  shall  satisfactorily  appear  to  any  justice 
g£d£  of  the  peace,  by  the  affidavit  of  any  landlord,  or  of  any  other 
""*  competent  witness,  that  any  goods  so  removed  from  any 
demised  premises,  have  been  put  or  are  kept  in  any  house, 
out-house,  or  other  place  for  the  purpose  of  preventing  their 
being  seized  as  a  distress  for  rent;  such  justice  may  issue  his 
warrant  to  the  officer  authorised  to  make  such  distress,  com- 
manding him  to  go  with  the  landlord  or  his  agent,  in  the  day 
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time,  to  the  house  or  place  named  in  such  warrant  as  that    ART#  l* 
where  the  said  goods  are  kept,  to  search  for  the  same,  and  if 
need  be,  to  break  open  such  house,  or  any  enclosed  place,  and 
to  seize  such  goods  as  a  distress. 

1  B.  It,  436,  g  16. 

$  19.  All  distresses  for  any  rent,  shall  be  reasonable ;  and  BistrcMto 
whoever  shall  take  an  unreasonable  distress,  shall  be  liable  to  biee'""D* 
an  action  on  the  case,  at  the  suit  of  the  party  aggrieved,  for 
the  damages  sustained  thereby. 

1  E.  1^  434,  g  1. 

$  20.  Whenever  any  beasts  are  distrained  for  any  cause,  ££2£°£, 
they  shall  be  put  in  open  pound,  in  the  same  county  where  trained. 
they  shall  be  taken,  or  in  some  convenient  place  on  the 
premises,  or  in  such  other  place  as  the  officer  distraining  shall 
approve,  and  the  owner  of  them  may  give  them  their  feeding 
without  disturbance,  so  long  as  they  wall  be  impounded. 

IB.  It,  434,  §4*7. 

$  21.  Whenever  beasts  are  impounded,  or  any  goods  that  jm>«>. 
have  been  distrained,  are  secured  and  kept  on  the  premises  nuj?2"16 
charged  with  rent,  they  may  be  kept  on  the  premises  until 
sold ;  and  it  shall  be  lawful  for  any  person  to  come  and  to  go, 
to  and  from,  such  place  or  part  of  the  premises,  in  order  to 
view,  appraise,  buy,  or  to  remove  the  same  when  purchased.     v 

$  22.  Whenever  any  cattle  that  have  been  distrained,  shall  gjJJ*  *j 
be  impounded,  or  any  goods  distrained,  shall  be  secured  in  rented. 
any  other  place  than  on  the  demised  premises,  due  notice 
in  writing,  of  such  place,  shall  be  immediately  given  by  the 
person  making  such  distress,  to  the  tenant,  by  personally     (*041 
serving  the  same,  or  in  case  of  his  absence  by  leaving  the 
same  at  his  place  of  abode,  with  some  person  of  mature  age. 

1  R.  It,  434,  §  & 

$  23.  Upon  any  pound  breach,  or  rescue  of  any  cattle,  JfJJJJJ* 
goods  or  chattels,  distrained  for  rent,  the  person  aggrieved  diitdned. 
thereby,  shall,  in  an  action  of  trespass,  or  in  a  special  action 
on  the  case,  for  the  wrong  thereby  sustained,  recover  treble 
the  damages  that  shall  be  assessed  by  the  jury,  against  the 
offender  m  any  such  rescue  or  pound  breach,  or  against 
the  owner  of  the  goods  distrained,  in  case  the  same  be  after- 
wards found  to  have  come  to  his  use  or  possession. 

1  B.  L.,  434>  8  «• 

S  24.  Whenever  any  goods  or  chattels  shall  be  distrained  §£££,°f 
for  rent,  the  officer  making  the  distress,  shall  immediately  Ac- 
give  notice  thereof,  with  the  cause  of  such  distress,  the  amount 
of  rent  due,  and  an  inventory  of  the  articles  taken,  by  leaving 
the  same  with  the  tenant,  or  in  case  of  his  absence,  at  the 
chief  mansion-house,  or  at  some  other  notorious  place  on 
the  demised  premises. 

3  D.,  166. 

526.  If  at  the  expiration  of  five  days  from  the  day  of  the  ^prmlial 
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service  of  such  notice,  the  amount  of  rent  due,  together  with 
distrained,  the  costs  of  the  distress,  shall  not  be  paid,  and  the  goods 
distrained  shall  not  be  replevied  according  to  law,  the  officer 
making  such  distress,  shall  summon  two  disinterested  house- 
holders, who  shall  be  sworn  by  such  officer,  well,  truly  and 
impartially  to  appraise  the  goods  and  chattels  so  distrained, 
according  to  the  best  of  their  understanding;  and  the  said 
appraisers  shall  thereupon  appraise  the  goods  and  chattels  so 
distrained,  and  shall  state  the  same  in  writing  under  their 
hands. 

1  R.  L.,  434,  §  5;  2  D.f  166;  9  Wn  304. 

jjoticeof        g  26.  Upon  such  appraisement  being  made,  the  officer  con- 
tog-W"    ducting  the  proceedings,  or  any  constable  of  the  county,  shall 
*•        give  five  days'  public  notice  of  the  sale  of  the  goods  and 
chattels  so  distrained,  by  affixing  such  notice  on  a  conspicuous 
part  of  the  demised  premises,  and  also  in  two  public  places  in 
the  town ;  and  on  the  day,  and  at  the  place  appointed,  shall 
proceed  to  sell  the  said  goods  at  public  auction,  at  the  best 
price  that  can  be  obtained  for  the  same,  and  shall  apply  the 
proceeds  of  such  sale  to  the  satisfaction  of  the  costs  and 
charges  of  the  said  proceedings,  and  of  the  rent  for  which  the 
said  goods  were  distrained ;  and  shall  pay  over  the  surplus,  if 
any,  to  the  owner  of  the  goods. 
Djrtmwng     g  27.  The  owner,  and  his  personal  representatives,  of  any 
mtdML     goods  that  shall  be  distrained  for  rent,  pretended  to  be  due, 
when  in  truth  no  rent  is  due,  may,  by  an  action  of  trespass, 
or  trespass  on  the  case,  recover  against  the  person  so  distrain- 
ing, or  his  personal  representatives,  double  the  value  of  the 
goods  so  distrained. 

1  R.  LM  434,  §  2  &  9;  6  Cow.,  106;  13  J.  R,  242. 

immurf-  §  28.  When  any  distress  shall  be  made*  for  rent  justly  due, 
uSnSig!'"  and  any  irregularity  or  unlawful  act  shall  be  afterwards  done 
[5051  by  the  party  distraining,  or  his  agent,  the  distress  shall  not 
therefore  be  deemed  unlawful,  nor  the  party  making  it  a  tres- 
passer from  the  beginning;  but  the  party  aggrieved  may 
maintain  an  action  of  trespass,  or  of  trespass  on  the  case,  and 
may  recover  full  satisfaction  for  the  special  damages  he  may 
have  sustained  by  such  irregularity  or  such  unlawful  act,  with 
full  costs  of  suit,  and  no  more,  unless  tender  of  amends  hath 
been  made  by  the  party  distraining,  or  his  agent,  before  such 
action  brought;  which  tender  shall  prevent  the  recovery  of 
any  costs  in  such  action. 

1  R.  L.,  434,  g  10 ;  13  J.  R.,  416. 

pieadinp  g  29.  In  any  action  of  trespass,  or  trespass  on  the  case, 
mSS^St  brought  in  relation  to  any  entry  upon  premises  charged  with 
rent  or  service,  for  the  purpose  of  collecting  or  demanding 
such  rent  or  service,  or  in  relation  to  any  distress,  seizure  or 
sale  of  any  goods  thereupon,  the  defendant  may  plead  the 
general  issue,  and  give  the  special  matter  in  evidence. 

I  R.  L.,  434,  §  11. 
See  Laws  of  1846,  ch.  274  ;  1833,  ch.  200.    Post,  vol.  4,  p.  432. 
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ARTICLE  SECOND. 

OF  THE  BECOVBBY  OP  POSSESSION  OP  DEMISED  PREMISES,  POR  NON- 
PAYMENT OP  BENT,  BT  EJECTMENT. 
Stc.  30.  When  ejectment  may  be  brought  for  demised  premises. 
81.  Judgment  therein  for  plaintiff;  and  for  costs. 
32.  When  proceedings  to  stay  on  tender  by  tenant. 
83,  Premises  to  be  restored  to  tenant  on  tender  of  rent*  Ac, 

34.  When  lessee  to  be  barred  and  lease  annulled. 

35.  How  mortgagees  of  lease  may  be  reliered. 

36.  When  lessee  may  file  bill  in  chancery. 

37.  When  proceedings  at  law  may  be  enjoined. 
88.  Use  of  premises  by  lessor  to  be  deducted. 

5  SO.  Whenever  any  half  year's  rent,  or  more,  shall  be  in  J^*"**  . 
arrear  from  any  tenant  to  his  landlord,  and  no  sufficient  dis-  be  brongk 
tress  con  be  found  on  the  premises,  to  satisfy  the  rent  due,  if 
the  landlord  has  a  subsisting  right  by  law  to  re-enter  for  the 
non-payment  of  such  rent,  he  may  bring  an  action  of  eject- 
ment for  the  recovery  of  the  possession  of  the  demised 
premises;  and  the  service  of  the  declaration  therein,  shall  be 
deemed,  and  stand  instead  of,  a  demand  of  the  rent  in  arrear, 
and  of  a  re-entry  on  the  demised  premises. 

1  B.  L.,  440,  §  23;  18  N.  T.,  629;  13  N.  Y.,  299 ;  27  B.,  176;  18  B., 
167;  2  B.,  316;  6  I).,  127,  453,  480;  14  W.,  172;  9  W.,  147;  1  W., 
135 ;  7  Cow.,  747. 

§  31.  If  upon  the  trial  of  the  cause,  it  shall  be  proved,  or  Judgment 
upon  judgment  by  default,  against  the  defendant,  it  shall  colt*.  ' 
appear  to  the  court  by  affidavit,  that  the  landlord  had  a  right 
to  commence  such  action,  according  to  the  provisions  of  the 
preceding  section,  the  plaintiff  in  such  ejectment  shall  have 
judgment  to  recover  the  possession  of  the  demised  premises 
and  his  costs,  and  the  court  shall  award  execution  therefor. 

7  W.,621;  2Du.,  607. 

$  32.  At  any  time  before  judgment  in  such  c^use,  the  SJSnJfte 
defendant  may  either  tender  to  the  landlord,  or  bring  into  »**y 
the  court  where  the  suit  shall  be  pending,  all  the  rent  in 
arrear  at  the  time  of  such  payment,  and  all  costs  and  charges     t*06! 
incurred  by  the  lessor;  and  in  such  case,  all  further  proceed- 
ings in  the  said  cause  shall  cease. 

$  33.  At  any  time  within  six  months  after  possession  of  the  JEJ}^  to 
demised  premises  shall  have  been  taken  by  the  landlord,  {£££££* 
under  any  execution  issued  upon  a  judgment  obtained  by     ****' 
him,  in  any  such  action  of  ejectment,  the  lessee  of  such  de- 
mised premises,  his  assigns  or  personal  representatives,  may 
pay  or  tender  to  the  lessor,  his  personal  representatives  or 
attorney,  or  into  the  court  where  the  suit  shall  be  pending,  all 
the  rent  in  arrear  at  the  time  of  such  payment,  and  all  costs 
and  charges  incurred  by  the  lessor;  and  in  such  case,  all 
further  proceedings  in  the  said  cause  shall  cease,  and  such 
premises  shall  be  restored  to  the  lessee,  who  shall  hold  and 
eiyoy  the  demised  premises,  without  any  new  lease  thereof, 
according  to  the  terms  of  the  original  demise. 

1 IL  Ifc,  440,  §  23  A  25;  12  Ab,  475. 

n.— ee 
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^E2tl£  §  34.  In  case  the  said  rent  and  arrears,  and  fall  costs,  shall 
SmiAc.  remain  unpaid  for  six  months  after  the  execution  issued  upon 
any  judgment  in  ejectment  shall  have  been  executed,  the 
lessee  and  his  assigns,  and  all  other  persons  deriving  title 
under  the  said  lease,  from  such  lessee,  shall  be  baaed  and 
foreclosed  from  all  relief  or  remedy  in  law  or  equity,  (except 
for  any  error  in  the  record  or  proceedings,]  and  the  saia  lessor 
or  landlord,  shall  from  thenceforth  hold  the  said  demised 
premises  free  and  discharged  from  such  lease  or  demise. 
Mortgigew  §  35.  A  mortgagee  of  such  lease,  or  of  any  part  thereof, 
H?7eT  who  shall  not  be  in  possession  of  such  demised  premises,  and 
who  shall,  within  six  months  after  tfuch  judgment  obtained 
and  execution  thereon  executed,  pay  all  rent  in  arrear,  and 
all  costs  and  charges  as  aforesaid,  and  perform  all  the  agree* 
ments  which  ought  to  be  performed  by  the  first  lessee,  ahaL 
not  be  affected  by  such  recovery  in  ejectment 

1  B.  Ih  440,  §  23. 

Rsmedyin  §  36.  The  lessee,  or  any  person  claiming  any  interest  in 
eq  7*  such  lease,  may  within  six  months  after  execution  executed 
on  such  judgment  in  ejectment,  file  his  bill  for  relief  in  a  court1 
of  equity,  but  not  after  that  time;  and  if  relieved  in  such 
court,  he  shall  hold  and  enjoy  the  demised  premises,  without 
any  new  lease  thereof,  according  to  the  tennis  of  the  original 
demise.  26  How.  P.  b.,  29s. 
J *jji"it  §  37.  In  case  of  such  bill  being  filed  within  the  time  afore- 
said, the  complainant  shall  not  have  or  continue  any  injunc- 
tion against  the  proceedings  at  law  on  such  ejectment,  unless 
he  shall,  at  such  time  as  the  chancellor  shall  direct,  bring  into 
court  such  sum  of  money  as  the  lessor  shall  in  his  answer 
have  sworn  to  be  due  and  in  arrear,  over  and  above  all  just 
allowances,  and  also  all  the  costs  taxed  in  the  said  suit,  there 
to  remain  until  the  hearing  of  the  cause,  or  to  be  paid  to  the 
lessor  on  good  security,  as  the  court  may  direct. 

1  R.  L.,  440,  %  24. 

[507]  §  38.  If  the  lessor  shall  have  entered  into  the  actual  poe- 
praaiMib  sess^on  °f  ti*e  demised  premises,  the  court  may  direct  that  so 
Liar.  7  much,  and  no  more,  as  he  shall  really  have  made  of  the  said 
premises,  during  his  possession  thereof,  or  as  he  might,  with- 
out wilful  neglect,  have  made  of  the  said  premises,  be  deducted 
from  the  amount  of  the  rent  in  arrear  to  such  lessor  and  the 
costs  of  such  ejectment ;  and  the  complainant  shall  be  required 
to  pay  the  balance,  before  he  shall  be  restored  to  the  possession 
of  the  said  premises. 

B.  L.,  440,  g  24. 

See  Laws  of  1846,  oh.  274 ;  19  N.  Y.,  100 ;  2  N.  Y.,  141 ;  27  B.,  104 ; 
10  B.,  484 ;  18  B.,  484.  Post,  vol.  4,  p.  432. 
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TITLE  X.  *»•* 

8UMMAKT    PBOCBEDINGS    TO   BBCOVSB    THE   POSSESSION   OF 
LAJTD  IK  OBBTAIK  OASES. 

As*.  1.  —  Of  lettable  entries  and  detainers. 

Ajw.  % — Summary  proceedings  to  recover  the  possession  of  land  in  other  oases; 

AMTICIJS  FOMT. 

OF  FOBGXBLB  BSTBOSS  AHD  DXTAOTBS. 

flpfc  1.  Entries  on  land  to  be  peaceable,  fte. 

2i  Complaint  of  forcible  entry  to  be  made  to  county  judge. 

3.  To  be  in  writing;  affidarit  therewith ;  precept  for  jury. 

4.  Notice  of  precept  to  be  served  on  defendant 
&  Jury  to  be  sworn,  and  return  inquisition. 

f,  Traverse  of  inquisition,  when  to  stay  proceedings, 
f.  When  landlord  may  traverse  inquisition. 

8.  Jury  to  be  summoned  to  try  traverse. 

9.  Jury  to  be  sworn ;  proceedings  before  them. 

16.  When  jury  may  be  discharged  and  new  one  summoned. 
11.  Matters  to  be  shown  on  trial  by  respective  parties. 
If.  Judgment  if  defendant  be  found  guilty. 
IS.  Process  for  restitution  and  collection  of  costs. 

14.  To  issue  if  there  be  no  traverse  within  twenty-four  hours. 

15.  Sheriffs  to  execute  process ;  to  take  power  of  the  county. 
'  16,  Notice  to  Jurors;  fine  for  not  attending. 

IT.  Subpoenas  for  witnesses;  penalty  for  their  neglect 

18.  Certain  officers  to  have  like  powers  as  county  judges. 

19.  Certiorari  to  remove  proceedings. 

30.  Bond  to  be  given  before  allowance  of  certiorari 
21.  Bond  how  returned ;  proceedings  of  supreme  court 
33.  When  restitution  to  be  awarded. 
23.  Criminal  courts  may  award  restitution  in  certain  cases. 

$  1,  jf o  entry  shall  be  made  into  any  lands  or  other  posses-  £»*[£* 
sions,  but  in  cases  where  entry  is  given  by  law ;  and  in  such  wef*?* 
case,  only  in  a  peaceable  manner,  not  with  strong  hand,  nor 
with  multitude  of  people, 
l  k  l.,  ae,  g  i. 

$  %  Where  any  such  forcible  entry  shall  be  made,  or  where  c&gjjg* 
the  entry  shall  be  made  in  a  peaceable  manner,  and  the  pos-  entry,  a* 
session  shall  be  held  by  force,  the  person  so  forcibly  put  out, 
or  so  forcibly  holden  out  of  possession,  and  the  guardian  of 
any  such  person  being  a  minor,  may  be  restored  to  such  pos- 
session, by  making  a  complaint  to  a  judge  of  the  county    [mq 
courts  of  the  same  county,  and  by  such  proceedings  as  are 
herein  after  directed. 

1  B.  1^  9S,  g  3  &  6;  11 N.  Y.,  94;  24  B.,  17;  9  W,  50. 

$  3.  Such  complaint  shall  be  in  writing,  and  shall  be  accom-  Tobem 
ponied  by  an  affidavit  of  such  forcible  entry  or  forcible  holding  7mSSK%\ 
out,  and  that  the  complainant  has  an  estate  of  freehold  or  for  pwcopt- 
term  of  years  in  the  premises,  then  subsisting,  or  some  other 
right  to  the  possession  thereof,  stating  the  same ;  and  the 
judge  shall  thereupon  issue  a  precept  to  the  sheriff  or  any 
constable  of  the  county,  commanding  him  to  cause  twenty- 
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TITLE  *  four  inhabitants  of  the  same  county,  duly  qualified  to  serve  as 
jurors,  to  come  before  such  judge,  at  some  time  not  less  than 
two  days  thereafter,  to  inquire  of  such  forcible  entry,  or  such 
forcible  holding. 

1  R.  L.,  96,  §  3;  11  N.  Y.,  96;  24  B.,  17;  3  B.,  401;  11  W.,  158;  9W, 
52;  7  How.  P.  R,  166, 441. 

Notice  of        §  4.  Such  judge  shall  immediately  cause  a  notice  in  writing, 
precept,  ac  of  the  jgg^g  of  g^  precept,  and  of  the  time  and  place  of 

the  return  thereof,  to  be  served  upon  the  party  against  whom 
such  complaint  is  made,  by  delivering  the  same  to  such  per- 
son ;  or  if  he  cannot  be  found,  by  delivering  such  notice  to 
some  person  of  proper  age  on  the  premises ;  or  if  there  be  no 
such  person,  by  affixing  the  same  on  the  front  door  of  the 
house,  if  there  be  one ;  or  if  there  be  none,  on  some  other 
public  and  suitable  place  on  the  premises. 

13  J.  R.,  158. 

juy  to  be  §  5.  At  the  day  and  place  appointed  for  the  return  of  the 
SSEifbJ  said  precept,  the  judge  shall  administer  an  oath  to  the  persons 
returned  summoned,  who  shall  appear,  not  being  less  than 
thirteen  and  not  more  than  twenty-three,  well  and  truly  to 
inquire  into  the  matters  complained  of,  and  a  true  inquisition 
thereof  to  make.  And  the  jury  so  sworn,  shall  proceed  to 
make  inquiry  into  the  forcible  entry  or  the  forcible  holding 
complained  of,  and  may  examine  witnesses  on  oath  to  to 
administered  by  such  judge ;  and  shall  make  and  sign  their 
inquisition  before  the  said  judge,  and  deliver  the  same  to  him. 

24  B.,  1G;  11  W.,  159;  13  How.  P.  R,  446;  7  How.  P.  R,  441. 

to'Suio?  S  6-  If  by  *uch  inquisition,  it  shall  be  found  that  forcible 
nq  oa'  entry,  as  aforesaid,  was  made,  or  that  the  entry  being  peace- 
able, the  possession  was  forcibly  kept  as  aforesaid,  the  patty 
complained  against  may  traverse  such  inquisition,  in  writing, 
denying  such  forcible  entry  or  forcible  holding  out,  or  alleging 
that  he  or  his  ancestors,  or  those  whose  estate  he  has  in  such 
lands,  have  been  in  quiet  possession  thereof  for  the  space  of 
three  whole  years  next  before  such  inquisition  found,  and  that 
his  interest  therein  is  not  ended  or  determined ;  and  if  H» 
said  traverser  shall  pay  to  such  judge,  the  fees  of  summoning 
a  jury  to  try  such  traverse,  and  the  jurors'  and  judge's  fees  on 
such  trial,  such  traverse  shall  stay  all  further  proceedings  m 
such  complaint  and  inquisition,  until  the  same  be  tried* 

13  How.  P.  B.,  446;  9  W.,  62. 

ib.  byund-     §  7.  If  any  person  shall  make  affidavit  before  such  judge, 

0  that  the  party  complained  against  is  the  tenant  of  such  person, 

[am     under  a  valid  and  then  subsisting  demise,  he  shall  be  per- 

*  mitted  on  payment  of  the  fees  specified  in  the  last  section,  to 

traverse  the  said  inquisition  as  landlord,  in  the  same  manner 

as  is  allowed  to  the  party  complained  of,  either  with  swA 

party,  or.  without  him* 

to  be  tried      §  8.  Upon  such  traverse  being  made,  either  by  the  parly 

by  jwy.      complained  against,  or  by  his  landlord,;  the  judge  shall  issue 
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a  precept  to-  the  sheriff  or  any  constable  of  the  county,  com- 
manding him  to  summon  twelve  qualified  jurors  to  come 
before  such  judge,  at  the  place  therein  to  be  specified,  at  a 
lime  not  less  than  four,  nor  more  than  eight,  days  thereafter, 
to  try  the  same  traverse. 

1B.L,  96,  §  3;  ?  How.  P.  B.,  443. 

5  9.  The  jurors  shall  be  summoned,  returned  and  impan-  Proceed- 
nelled,  in  the  same  manner  as  provided  by  law,  in  civil  actions  $8y. beton? 
before  justices  of  the  peace,  and  shall  be  sworn  by  such  judge, 
well  and  truly  to  hear,  try  and  determine  the  said  traverse; 
they  shall  be  kept  together  by  such  judge,  and  shall  hear  and 
examine  any  competent  witnesses  who  may  be  offered,  on 
oath,  to  be  administered  by  such  judge;  and  after  hearing 
the  allegations  and  proofs  of  the  parties,  the  jury  shall  be 
kept  together  until  they  agree  on  a  verdict,  by  an  officer  who 
shall  be  sworn,  as  is  usual  on  trials  in  courts  of  record. 

13  How.  P.  B.,  446;  7  How.  P.  R,  441. 

5 10.  If  the  jury  cannot  agree,  after  being  kept  together  J^JJ!*" 
for  such  time  as  such  judge  shall  deem  reasonable,  he  may  *&     ' 
discharge  them,  and  issue  a  precept  for  a  new  jury;  and  the 
same  proceedings  shall  be  had,  in  respect  to  such  new  jury. 

S  11.  On  the  trial  of  such  traverse,  the  complainant  shall  JJJJ^J* 
only  be  required  to  show,  in  addition  to  the  forcible  entry  or  triSrnon 
detainer  complained  of,  that  he  was  peaceably  in  actual  posses- 
sion at  the  time  of  a  forcible  entry,  or  was  in  the  constructive 
possession  of  the  premises  at  the  time  of  a  forcible  holding 
out  j  and  the  traverser  may  show,  in  his  .defence,  that  he  or 
his*  ancestor,  or  those  whose  interest  in  such  premises  he 
claims,  have  been  in  quiet  possession  thereof  for  the  space  of 
three  whole  years  together,  next  before  the  said  inquisition 
found,  and  that  his  interest  therein  is  hot  then  ended  or 
determined;  and  such  showing  shall  be  a  bar  to  the  prosecu- 
tion. 

IB.L.,96,  §4;  9  W.,  52. 

$  12.  The  verdict  of  such  jury  shall  be  received  and  recorded  Judgment 
by  the  said  judge,  and  if  the  defendant  is  thereby  found  or  ^utj? 
guilty,  the  said  judge  shall  thereupon  award  restitution  of  the 
premises  so  forcibly  entered  or  forcibly  held  out,  and  shall 
assess  the  costs  and  expenses  of  the  proceedings. 

1  R.  L,  96,  §  5  A2;  6  How.  P.  R.f  178. 

S  13.  He  shall  thereupon  issue  his  precept,  reciting  the  pro-  Proceso  for 
eeedings  before  him,  and  commanding  the  sheriff  of  the  ™dfortion 
county,  or  any  constable  thereof,  to  cause  the  complainant  to  C08U* 
be  restored  and  put  into  full  possession  of  the  said  premises, 
according  as  he  was  seised  or  possessed  thereof  before  such 
entry;  and  shall  also,  in  the  same  precept,  or  in  separate  execu-     isioi 
tkra,  direct  the  costs  and  expenses  so  assessed,  to  be  levied 
and  collected  of  the  defendant,  in  the  same  manner  as  costs 
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nTLI  *  are  or  may  be  collected  on  judgments  before  justices  of  the 
peace,  in  personal  actions. 

1  R.  L.,  96,  §  5  A  i 

u  n? £?*  S  14#  **  no  8uel1  traTerse  8ludl  **  made,  as  authorised  in 
tISS.  the  preceding  sections  of  this  Title,  in  the  manner  therein 
specified,  within  twenty-four  hours  after  the  inquisition  found, 
the  judge  shall,  in  like  manner,  award  restitution  of  the 
premises,  and  assess  the  costs  and  expenses  of  the  proceedings; 
and  shall  issue  his  precept,  in  the  same  manner,  to  cause 
restitution,  and  for  the  collection  of  the  costs. 

IE.  Is96|§a. 

BhttiA,         §  15.  Sheriffs  and  constables,  to  whom  any  process  issued 
udpwtr.  by  a  judge,  as  herein  authorised,  shall  be  directed  and  deli- 
vered, shall  execute  the  same,  and  if  need  be,  shall  command 
and  take  the  power  of  the  county  for  that  purpose. 

I  R.  L.,  96,  §  2  &  3. 

Notice  to        §  16.  Twenty-four  hours'  personal  notice  to  any  juror  to 

iSeTrir     attend  upon  any  precept  issued  as  aforesaid,  shall  be  deemed 

MKl0Ct      sufficient  service,  and  any  person  so  summoned,  who  shall 

neglect  to  attend  and  serve  as  such  juror,  without  reasonable 

excuse,  to  be  allowed  by  the  judge  issuing  such  precept,  Sthall 

be  subject  to  the  same  fine,  to  be  prosecuted  for,  collected  and 

applied  to  the  same  use,  as  provided  by  law  in  respect  to 

jurors  in  justices9  courts. 

*'*££•       S  17.  The  judge  before  whom  such  complaint  shall  be 

guMd,     made,  may,  at  the  request  of  either  party,  issue  his  subpoena 

requiring  any  person  to  appear  and  testify  before  him,  or  before 

the  jury  of  inquiry,  or  before  the  petit  jury,  touching  the 

matters  herein  before  directed  to  be  heard  by  them.    And  any 

person  served  with  such  subpoena,  who,  without  reasonable 

cause,  shall  neglect  to  appear,  or  appearing,  shall  refuse  to 

answer  upon  oath,  touching  the  matters  aforesaid,  shall  be 

subject  to  the  proceedings  and  penalties  prescribed  by  law  in 

similar  cases  in  justices'  courts. 

II  W,  168;  13  How.  P.  R,  446. 

certain         §  18.  Every  circuit  judge,  or  supreme  court  commissioner, 
i»w2S      and  every  mayor,  recorder  and  alderman  of  any  city,  any 
Tiu?        special  justice,  any  justice  of  the  marine  court,  and  any  assis- 
tant justice  of  the  city  of  New-York,  shall  have  the  like 
powers  and  authority,  respecting  forcible  entries  or  forcible 
detainers,  in  their  respective  cities  or  counties,  as  are  above 
given  to  judges  of  the  county  courts. 
certiorari       §  19.  No  proceeding  for  the  restitution  of  any  premises 
pSSS^    forcibly  entered  or  forcibly  detained,  had  according  to  the 
lo**'         foregoing  provisions,  shall  be  removed  by  any  certiorari,  untess 
the  same  be  allowed  by  a  justice  of  the  supreme  court,  a 
circuit  judge,  or  supreme  court  commissioner. 

3  Hn  446;  4  W.,  213 ;  24  B.,  16. 

Bond  to  bo      g  go.  No  such  writ  of  certiorari  shall  be  allowed  by  such 
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officer,  unless  the  defendant  prosecuting  such  writ,  with  two  Att  * 
sufficient  sureties,  to  be  approved  by  such  officer,  or  in  case  (811i 
of  the  absence  of  such  defendant,  three  sufficient  sureties,  to 
be  approved  as  aforesaid,  shall  become  bound  to  the  com- 
plainant, in  such  penal  sum  as  such  officer  shall  direct,  not 
less  than  one  hundred  dollars,  conditioned  that  such  party- 
will  appear  at  the  return  of  the  said  certiorari,  answer  to  the 
inquisition  found,  abide  such  order  and  judgment  as  the 
supreme  court  shall  make  in  the  premises,  and  pay  all  costs 
that  shall  be  awarded  against  such  defendant.  Such  bond 
shall  be  delivered  to  the  judge  to  whom  such  certiorari  shall 
be  directed,  and  until  the  same  be  so  delivered,  such  certiorari 
shall  be  of  no  effect. 

4  W.,  214 ;  20  How.  P.  R,  170. 

S  21.  The  judge  shall  annex,  and  file  such  bond,  with  his  *3J™£° 
return  to  such  writ,  and  the  supreme  court  shall  proceed  mooeS- 
therein,  and  cause  the  defendant  to  traverse  the  inquisition,  "*■• 
if  no  traverse  has  been  had,  and  shall  direct  a  trial. 

4W..214. 

$  22.  If  the  defendant  shall  omit  to  traverse  such  inquisi-  Refutation 
tfam,  within  such  time  as  the  court,  by  rule,  shall  direct,  Tw^m, 
restitution  shall  be  awarded  by  the  court,  with  costs.    And  Ac* 
it  upon  the  trial  of  such  traverse,  the  defendant  be  found 
guilty,  the  supreme  court  shall  also  award  restitution,  with 
costs;  and  in  either  case,  the  court  may  authorise  the  com- 
plainant to  prosecute  the  bond  given,  on  the  allowance  of  the 
writ  of  certiorari. 

$  23.  Upon  the  conviction  of  a  defendant  upon  any  indict-  J^SSS 
meat  for  forcible  entry  or  forcible  detainer,  found  in  any  <»"*»• 
court  of  general  sessions  of  the  peace,  or  in  any  court  of  oyer 
and  terminer,  such  court  may  award  restitution,  in  the  same 
manner  as  a  judge  upon  a  verdict  being  rendered  before  him, 
as  herein  provided. 

ARTICLE  SECOND. 

mnOUXt    PROCEEDINGS    TO    R8C0VSR    THB    POSSESSION    OP    LAND    IK 

OTHSB  CASKS. 

Sboa  24.  When  justice  to  view  deserted  premises  and  give  notice  to  tenant 
15.  When  landlord  to  be  put  in  possession. 
IS.  Appeal  by  tenant*  return  by  justice. 
St.  Power  of  common  pleas ;  to  award  restitution. 
It.  Cases  in  which  tenants  mar  be  removed. 
».  Affidavit  of  facts  to  be  made. 

30.  Summons  to  tenant  when  to  be  issued. 

31.  Proof  required  before  granting  summons. 
81  Summons  how  to  be  served. 

SSt.  If  no  cause  shown,  warrant  of  possession  to  issue. 

84.  Tenant  may  deny  facts  alleged. 

88.  Proceedings  to  form  jury  to  try  mots. 

86.  Jury  how  drawn  and  sworn. 

87  &  38.  How  kept;  when  discharged  and  new  one  formed. 

89  k  40.  When  warrant  of  possession  to  issue;  how  executed. 
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TmM  la    S«a41.  When  adjournment  may  be  had;  for  wfaat  time. 

42.  Witnesses  how  compelled  to  Attend  and  testify. 

43.  Agreement  between  parties  annulled  by  warrant. 

44.  How  warrant  in  case  of  rent*  may  be  stayed. 

45.  How  stayed  where  tenant  has  taken  benefit  of  act. 

46.  Also  when  premises  have  been  sold  under  execution. 
[619]             47.  Proceedings  may  be  removed  by  certiorari. 

48.  When  supreme  court  to  award  restitution. 

49.  Costs  by  whom  paid;  damages  when  to  be  recovered. 

50.  Rights  of  landlords  and  tenants  not  to  be  affected. 

51.  Justice  to  enter  his  decision. 

52.  Removal  of  proceedings  by  appeal 

53.  Security  to  be  given. 

viewing  §  24.  If  any  tenant  being  in  arrear  for  rent,  shall  desert 
Sottoeato;  the  demised  premises,  and  leave  the  same  unoccupied  and 
tenant.  uncultivated,  without  any  goods  thereon  subject  to  distress  to 
satisfy  the  arrears  of  rent,  any  justice  of  the  peace  of  the 
county  may,  at  the  request  of  the  landlord,  and  upon  due 
proof  that  the  premises  have  been  so  deserted,'  leaving  such 
rent  in  arrear  and  no  goods  thereon  subject  to  distress,  go  upon 
and  view  the  said  premises ;  and  upon  being  satisfied  upon  such 
view,  that  the  premises  have  been  so  deserted,  he  shall  affix 
a  notice  in  writing  upon  a  conspicuous  part  of  the  premises, 
requiring  the  tenant  to  appear  and  pay  the  rent  due,  at  some 
time  in  the  said  notice  specified,  not  lest  than  five,  nor  more 
than  twenty  days  after  the  date  thereof. 

22  W.,  611;  16  How.  P.  R.,  451  ^  2  Hilt,  620. 

putting  §  25.  At  the  time  specified  in  such  notice,  the  justice  shall 
inulpELa-  again  view  the  premises;  if  the  tenant  appear  and  deny  that 
•ion,  ac.  any  rent  js  c|ue  to  t]ie  iandiord,  all  proceeding  shall  cease. 
If  upon  such  second  view,  the  tenant  or  some  one  for  him,' 
shall  not  appear  and  pay  the  rent  in  arrear,  and  there  shall 
not  be  sufficient  distress  on  the  premises  to  satisfy  such  rent, 
then  such  justice  may  put  the  landlord  into  possession  of  the 
said  demised  premises;  and  any  demise  of  the  said  premises 
to  such  tenant,  shall  from  thenceforth  become  void. 

2  Ab.}  123;  15  Ab.,  434. 

Appeal  by       §  26.  An  appeal  from  the  proceedings  of  any  justice  in  such 

ienant       case,  may  be  made  by  the  tenant  at  any  time  within  three 

months  after  such  possession  delivered,  to  the  court  of  oom- 

mon  pleas  of  the  county,  by  serving  notice  in  writing  thereof 

upon  such  justice,  and  by  giving  security  to  be  approved  by 

•such  justice,  to  pay  to  the  landlord  all  costs  of  such  appeal 

which  may  be  adjudged  against  such  tenant;  and  thereupon 

such  justice  shall  return  the  proceedings  had  before  him  to 

the  said  court,  within  ten  days  after  such  notice  and  security 

given,  and  shall  give  notice  to  the  landlord  of  such  appeal. . 

Puwerof        §  27.  The  court  of  common  pleas  shall  examine  the  pro- 

JSSr*     ceedings,  and  hear  the  proofs  and  allegations  of  the  parties, 

in  a  summary  way;  and  may  order  restitution  to  be  made  to 

such  tenant,  with  costs  to  be  paid  by  the  landlord;  or  hi  case 
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•of, affirming  such  proceedings  may  award  costs  against  the    ***** 
•tenant. 

§  28.  Any  tenant  or  lessee  at  will,  or  at  sufferance,  or  for  JJJy**?^ 
-part  of  a  year,  or  for  one  or  more  years,  of  any  houses,  lands  remoYei 
or  tenements;  and  the  assigns,  under-tenants,  or  legal  repre- 
sentatives of  such  tenant  or  lessee;  may  be  removed  from 
such  premises,  by  any  judge  of  the  county  courts  of  the 
county,  or  by  any  justice  of  the  peace  of  the  city  or  town 
where  the  premises  are  situated,  or  by  any  mayor  or  recorder 
of  the  city,  where  such  premises  are  situated ;  or  in  the  city  of 
New-York,  by  the  mayor,  recorder,  any  justice  of  the  marine     £*i33 
court,  or  any  one  of  the  justices  of  the  justices'  courts  of  the 
city  of  New-York  in  the  manner  herein  after  prescribed,  in 
the  following  cases : 

i.  Where  such  person  shall  hold  over  and  continue  in  pos-  JJSfljJJ* 
session  of  the  demised  premises,  or  any  part  thereof,  after  the  oyer. 
expiration  of  his  term,  without  the  permission  of  the  land- 
lord: 

2.  Where  such  person  shall  hold  over  without  such  permis-  j^g1* 
;sion  as  aforesaid,  after  any  default  in  the  payment  of  rent  "*t. 
.pursuant  to  the  agreement  under  which  such  premises  are 
held,  and  a  demand  of  such  rent  shall  have  been  made,  or 
three  days'  notice  in  writing,  requiring  the  payment  of  such 

rent,  or  thp  possession  of  the  premises,  shall  have  been  served  > 

by  the  person  entitled  to  such  rent,  on  the  person  owing  the 
same,  in  the  manner  prescribed  for  the  service  of  the  summons 
in  the  thirty-second  section  of  this  Title : 

3.  Where  the  tenant  or  lessee  of  a  term  of  three  years,  or  gj^t0f 
less,  shall  have  taken  the  benefit  of  any  insolvent  act,  or  been  j£*>lvcnt 
discharged  under  any  act  for  the  relief  of  his  person  from  * 
imprisonment  during  such  term : 

4.  Where  any  person  shall  hold  over  and  continue  in  posses-  {*■*£*? 
sion  of  any  real  estate  which  shall  have  been  sold  by  virtue  "on. 
of  an  execution  against  such  person,  after  a  title  under  such 

sale  shall  have  been  perfected. 

16  N.  T.,  567 ;  13  N.  Y.,  304;  9  N.  T.,  31,  231 ;  24  B.f  439;  16  B.,  478, 
625;  14  B.,  263;  3  Bn  391 ;  4  D.,  186;  3  D.,  452;  H.  A  D„  236;  21 
W.,  $87 ;  20  W.,  23, 474 ;  19  W.,  391 ;  17  W.,  464 ;  15  W.,  226>  666 ; 
14  W.,  172;  13  W.,  31;  11  W.,  616;  5  W.,  281;  1  W„  134;  20 
Hov.  P.  R.,  185;  19  How.  P.  R.,  31;  11  How.  P.  R.,  83;  5  How. 
P.  R.,  81 ;  6  Ab.,  208 ;  2  AbM  29 ;  6  Cow.,  448 ;  Laws  of  1820, 176 ; 
Laws  of  1851,  ch.  460 ;  1849,  oh.  193 ;  1842,  oh.  240;  28  N.  Y.,  66; 
45  B.f  304 ;  43  B.,  110 ;  42  B.,  96 ;  37  B.,  432 ;  29  How.  P.  R.,  178, 
201 ;  26  How.  P.  R.,  166 ;  14  Ab.,  469.  Post,  vol.  4,  p.  661. 

§  29.  Any  landlord  or  lessor,  his  legal  representatives,  gp*1  m 
agents  or  assigns,  may  make  oath  in  writing,  of  the  facts, 
which,  according  to  the  preceding  section,  authorise  the 
removal  of  a  tenant,  describing  therein  the  premises  claimed ; 
and  may  present  the  same  to  one  of  the  officers  in  the  last 
section  specified. 

5  N.  Y.t  383;  24  B.T  438 ;  16  B.f  478 ;  4 D.,  71 ;  6  H,  317 ;  3  H.,  332 ; 
20  W.,  107  ;  19  W.,  395;  10  W.,  393;  2  Abn  29;  28  N.  T.,  66. 

§  30.  On  receiving  such  affidavit,  such  officer  shall  issue  his  St 
summons,  describing  the  premises  of  which  possession  is 
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claimed,  and  requiring  any  person  in  possession  of  the  said 
premises,  or  claiming  the  possession  thereof,  forthwith  to 
remove  from  the  same;  or  to  show  cause  before  the  said 
magistrate,  within  such  time  as  shall  appear  reasonable,  not 
less  than  three  nor  more  than  five  days,  why  possession  of 
the  said  premises  should  not  be  delivered  to  such  applicant ; 
provided,  however,  that  in  cases  where  a  person  continues  in 
possession  of  the  demised  premises,  after  the  expiration  of  his 
term,  without  permission  of  his  landlord,  the  magistrate  may 
direct  such  summons  to  be  made  returnable  on  the  same  day. 

Laws  of  1851,  ch.  460 ;  25  How.  P.  R.,  376. 

proof  in  §  31.  Previous  to  issuing  such  summons  in  the  case  of  a 
SS?  tenancy  at  will  or  at  sufferance,  the  magistrate  shall  be  satis- 
fied by  affidavit,  that  such  tenancy  has  been  terminated  by 
giving  notice  in  the  manner  prescribed  by  law.  And  if  appli- 
cation be  made  for  such  summons  to  be  served  on  any  person 
holding  over  real  estate  which  shall  have  been  sold  on  execu- 
tion, the  magistrate  shall  in  like  manner  be  satisfied  that  a 
demand  of  the  possession  of  such  premises  has  been  made. 

Ante,  voL  1,  697,  §  7,  §  11. 

[514]        §  32.  Such  summons  shall  be  served,  either 
service  or       i.  By  delivering  to  the  tenant  to  whom  it  shall  be  directed, 
8ummon0'  a  true  copy  thereof,  and  at  the  same  time  showing  him  the 
original:  or, 

2.  If  such  tenant  be  absent  from  his  last  or  usual  place  of 
residence,  by  leaving  a  copy  thereof  at  such  place,  with  some 
person  of  mature  age  residing  on  the  premises ;  or  if  there 
be  no  such  person  residing  thereon,  then  such  service  may  be 
made  by  affixing  such  copy  upon  a  conspicuous  part  of  said 
demised  premises. 

Laws  of  1857,  ch.  684;  1  H.t  512 ;  43  B.,  110,  169;  25  How.  P.  IL,  375; 
see  Laws  of  1863,  ch.  189.    Poet,  voL  6,  p.  86. 

Whe7to'  S  33.  If,  at  the  time  appointed  in  the  said  summons,  no 
Sim  sufficient  cause  be  shown  to  the  contrary,  and  due  proof  of 
the  service  of  such  summons  be  made  to  such  magistrate,  he 
shall  thereupon  issue  his  warrant  to  the  sheriff  of  the  county, 
or  to  any  constable  or  marshal  of  the  city  or  town  where  the 
premises  are  situated,  commanding  him  to  remove  all  persons 
from  the  said  premises,  and  to  put  the  said  applicant  to  such 
magistrate,  into  the  full  possession  thereof. 

Iawb  of  1820,  176,  gljlE,  612;  45  B.,  166. 

22JJj^J  §  34.  Any  person  in  possession  of  such  demised  premises, 
'  or  any  person  claiming  possession  thereof,  may,  at  the  time 
appointed  in  such  summons  tor  showing  cause,  file  an  affida- 
vit with  the  magistrate  who  issued  the  same,  denying  the 
facts  upon  which  the  said  summons  was  issued,  or  any  of 
those  facts;  and  the  matters  thus  controverted,  shall  be  tried 
by  the  magistrate  or  a  jury ;  provided  either  party  to  such 
proceeding  shall  at  the  time  designated  in  such  summons  for 
showing  cause,  demand  a  jury,  and  at  the  time  of  such  de- 
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mand,  pay  to  such  magistrate  the  necessary  costs  and  expenses    AMt  * 
of  obtaining  such  jury. 

Laws  of  1857,  ch.  684;  1849,  ch.  193;  1820,  16;  5  N.  Y.,  22*7,  385;  11 
W.,  616;  28  N.  T.,  60 ;  45  B.,  166. 

5  35.  In  order  to  form  such  jury,  the  magistrate  with  whom  ggjjj^ 
such  affidavit  shall  be  filed,  shall  nominate  twelve  reputable  muMuS**, 
persons,  qualified  to  serve  as  jurors  in  courts  of  record ;  and  *° 
shall  issue  his  precept,  directed  to  the  sheriff  or  one  of  the 
constables  of  the  county,  or  any  constable  or  marshal  of  the 
city  or  town,  commanding  him  to  summon  the  persons  so 
nominated,  to  appear  before  such  magistrate,  at  such  time  and 
place  as  he  shall  therein  appoint,  not  more  than  three  days 
from  the  date  thereof,  for  the  purpose  of  tiying  the  said  mat- 
ters in  difference. 

Laws  of  1820,  1*76,  §  3;  32  B.,  541;  20  W.,  208;  15  Ab.,  334. 

S  36.  Six  of  the  persons  so  summoned  shall  be  drawn  in  how  drawn 
like  maimer  as  jurors  in  justices'  courts,  and  shall  be  sworn  **  8WOnL 
by  such  magistrate,  well  and  truly  to  hear,  try  and  determine 
the  matters  in  difference  between  the  parties.  Whenever  a 
sufficient  number  of  jurors  duly  drawn  and  summoned  do  not 
appear  or  cannot  be  obtained  to  form  a  jury,  the  magistrate 
may  order  any  sheriff,  constable  or  marshal  to  summon  from 
the  bystanders,  or  from  the  county  at  large,  so  many  persons 
qualified  to  serve  as  jurors,  as  shall  be  sufficient,  and  return  \ 

their  names  to  the  magistrate.  Every  person  so  summoned, 
or  summoned  under  the  provisions  of  this  Article  as  hereby 
amended,  shall  attend  forthwith  and  serve  as  a  juror,  unless 
excused  by  the  magistrate ;  and  for  every  neglect  or  refusal 
so  to  attend,  shall  be  subject  to  fine  by  said  magistrate,  in  the 
same  manner  as  is  now  provided  by  law  in  the  case  of  jurors 
in  courts  of  record. 

Laws  of  1862,  ch.  368 ;  32  B.,  641;  15  Ab.,  334. 

g  37.  After  hearing  the  allegations  and  proofs  of  the  parties,  how  kept 
the  said  jury  shall  be  kept  together  until  they  agree  on  their 
verdict,  by  the  sheriff  or  one  of  his  deputies,  or  a  constable, 
or  by  some  proper  person  appointed  by  the  magistrate  for  that 
purpose,  who  shall  be  sworn  to  keep  such  jury  as  is  usual  in 
like  cases  in  courts  of  record. 

Laws  of  1820,  116,  §  3. 

$  38.  If  such  jury  cannot  agree,  after  being  kept  together  JJ***1* 
for  such  time  as  such  magistrate  shall  deem  reasonable,  he 
may  discharge  them,  and  nominate  a  new  jury,  and  issue  a 
new  precept  in  manner  aforesaid. 

9  W.,  230. 

§  39.  If  the  decision  of  the  magistrate  or  the  verdict  of     [m<>] 
the  jury,  shall  be  in  favor  of  the  lessor  or  landlord,  or  other  *££%£ 
person  claiming  the  possession  of  the  premises,  the  magistrate 
shall  issue  his  warrant  to  the  sheriff,  or  to  any  constable  of 
the  county,  in  which  the  premises  are  situated,  commanding 
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T1TLB  la  such  officer  to  put  such  landlord,  lessor  or  other  person,  into 
possession  of  the  premises,  as  herein  before  directed. 

Laws  of  1820,  1*6,  §  2;  185*7,  ch.  684;  6  N.  Y.,  141;  16  B.,  4*78. 

Howtxec*     §40.  The  officer  to  whom  such  warrant  for  delivering 
possession  shall  be  directed  and  delivered,  in  either  of  the 
cases  aforesaid,  is  hereby  required  to  execute  the  same  accord- 
ing to  the  tenor  thereof.       25  How.  p.  r,  315. 
Aurora-        §  41.  Any  magistrate  before  whom  such  application  may  be 
"""*""       pending,  may,  upon  the  request  of  either  party,  adjourn  the 
hearing  of  such  application,  for  the  purpose  of  enabling  such 
party  to  procure  Ids  witnesses  whenever  it  shall  appear  to  be 
necessary;  but  such  adjournment  shall  in  no  case  exceed  ten 
days. 
£??£?£•*      S  42-  ^y  magistrate  before  whom  such  application  may 
*"  *"  ~"  be  pending,  may,  at  the  request  of  either  party,  issue  his  sub- 
poena, requiring  any  person  to  appear  and  testify  before  such 
magistrate,  or  before  the  jury,  touching  the  matters  herein 
directed  to  be  heard  by  them;  and  every  person  who,  being 
served  with  such  subpoena,  shall,  without  jeasonable  cause, 
refuse  or  neglect  to  appear;   or  appearing,  shall  refuse  to 
answer  upon  oath,  touching  the  matters  aforesaid;  shall  be 
subject  to  the  proceedings  and  penalties  provided  by  law  in 
similar  cases. 
Effector         §  43.  Whenever  a  warrant  shall  be  issued  as  aforesaid,  by 
waSnSL     any  such  magistrate,  for  the  removal  of  any  tenant  from  any 
demised  premises,  the  contract  or  agreement  for  the  use  of 
the  premises,  if  any  such  exists,  and  the  relation  of  landlord 
and  tenant  between  the  parties,  shall  be  deemed  to  be  can- 
celled and  annulled. 

6  K  T.,  141 ;  6  H.f  509;  1  Du.,  2T6. 

staying  §44.  The  issuing  of  such  warrant  of  removal,  shall  be 

S232  stayed  in  the  case  of  a  proceeding  for  the  non-payment  of 
"***  rent,  if  the  person  owing  such  rent  shall,  before  such  warrant 
be  actually  issued,  pay  the  rent  due,  and  all  the  costs  and 
charges  of  the  proceedings;  or  give  such  security  as  shall  be 
satisfactory  to  the  said  magistrate,  to  the  person  entitled  to 
such  rent,  for  the  payment  thereof,  and  the  costs  aforesaid,  in 
ten  days,  and  in  case  the  person  giving  such  security  shall  not 
within  the  said  ten  days  produce  to  the  magistrate  satisfactory 
evidence  of  the  payment  of  the  rent  and  costs,  the  warrant 
of  removal  may  at  any  time  thereafter  be  issued. 

Laws  of  185?,  ch.  684;  6  N.  Y.,  141 ;  1  B.,  67. 

ifc  §  45.  When  the  application  to  a  magistrate  is  founded  on 

the  fact,  that  the  tenant  or  lessee  has  taken  the  benefit  of  any 
insolvent  act,  or  been  discharged  under  any  act  for  the  relief 
of  his  person  from  imprisonment,  the  proceedings  shall  be 
stayed,  if  at  any  time  before  issuing  the  warrant  fou  removal, 
the  tenant  or  lessee  or  his  assignee  shall  pay  the  costs  of  such 

.    [516)     proceedings  as  have  been  had,  and  give  such  security  to  the 
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person  entitled  to  the  rent,  for  the  payment  thereof  as  it  shall    ABT<  L 
become  dne,  as  shall  be  satisfactory  to  the  magistrate. 

Laws  of  1820, 1*76,  §  9j  8  How.  P.  B.,  168. 

$  46.  When  finch  application  is  founded  upon  an  alleged  JJgJj  ta 
sale  by  execution,  of  the  premises  occupied  by  the  defendant  pertain 
in  such  execution,  the  proceedings  shall  be  stayed,  if  at  any  CM0* 
time  before  issuing  the  warrant  of  removal,  the  occupant 
shall, 

i.  Pay  the  costs  of  such  proceedings  : 

2.  Kle  with  the  officer  before  whom  the  application  is  pend- 
ing, an  affidavit  that  he  claims  the  possession  of  such  premises 
by  virtue  of  some  title  or  right  acquired  after  such  premises 
were  sold,  or  as  guardian  or  trustee  for  any  other:  and, 

3.  Execute  a  bond  to  the  applicant  for  such  warrant,  in  such 
penalty  and  with  such  sureties  as  the  magistrate  shall  approve, 
conditioned  to  pay  the  costs  which  may  be  recovered  against 
him  in  any  ejectment  that  may  be  brought  by  such  applicant 
within  six  months,  for  the  recovery  of  the  possessibn  of  such 
premises;  and  to  pay  the  value  of  the  use  and  occupation  of 
such  premises,  from  the  .date  of  such  bond,  to  the  time  such 
applicant  shall  obtain  possession  of  the  same  by  virtue  of  a 
recovery  in  such  action  of  ejectment;  and' also  conditioned 
not  to  commit  any  waste  or  injury  to  such  premises,  during 
his  occupation  thereof. 

§  47.  The  supreme  court  may  award  a  certiorari  for  the  $?££* 
purpose  of  examining  any  adjudication  made  on  any  applica-  £££•*■ 
tion  hereby  authorised;   but  the  proceedings  on  any  such  • 

application  shall  not  be  stayed  or  suspended  by  such  writ  of 
certiorari,  or  any  other  writ  or  order  of  any  court  or  officer. 

6  N.  T.,  319;  3  B.,  401;  1  B.,  67;  23  W.,  617;  6  Ab.,  208;  2  Ab.,  123; 
16  How.  P.  E.,  1«7;  11  How.  P.  B.,  83;  5  How.  P.  ft.,  293,  463; 
5  S.  S.  C,  249;  28  How.  P.  R.,  4. 

§  48.  Whenever  any  such  proceedings  brought  before  the  *3g2gi 
supreme  court  by  certiorari,  shall  be  reversed  or  quashed,  andcosu. 
the  court  may  award  restitution  to  the  party  injured,  with 
costs;  and  may  make  such  orders  and  rules,  and  issue  such 
process,  as  may  be  necessary  to  carry  their  judgment  into 
effect. 

g  49.  In  all  cases  of  an  application  pursuant  to  the  pro-  g**^  ^ 
visions  of  this  Article,  the  prevailing  party  shall  recover  costs,  StEst 
and  may  maintain  an  action  for  the  recovery  thereof;  and  if  cmm 
the  proceedings  shall  be  reversed  or  quashed  by  the  supreme 
court,  the  tenant  or  lessee  may  recover  against  the  person 
making  application  for  such  removal,  any  damages  he  may 
have  sustained  by  reason  of  such  proceedings,  with  costs,  in 
an  action  on  the  case. 

g  50.  Nothing  contained  in  this  Title  shall  be  construed  to  *g[j*£ 
impair  the  rights  of  any  landlord  or  lessor,  or  of  any  tenant,  &c 
in  any  case  not  herein  provided  for. 

§  51.  In  case  of  proceedings  before  a  justice  of  the  peaee  JgjfSiF 
under  this  Article,  the  justice  shall  enter  the  findings  of  the  dodaion. 
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TnLE  "■  jury,  or  in  case  no  jury  is  called  under  the  foregoing  provisions, 
his  final  decision  upon  said  application  for  such  warrant,  in  his 
docket,  and  render  judgment  therefor,  and  include  in  such 
judgment  cost  of  such  proceeding  to  the  prevailing  party  at 
the  same  rate  of  fees  now  allowed  by  law  in  civil  actions  in 
courts  of  justices  of  the  peace,  and  limited  in  like  manner, 
and  in  the  warrant  for  delivery  of  possession,  or  by  execution 
issued  by  him,  the  justice  shall  direct  the  collection  of  said 
costs. 

Laws  of  1849,  ch.  193;  29  How.  P.  R,  43,  201 ;  19  Ab.,  323. 

R«moTaiof  §  52.  The  proceedings  before  such  justice  may  be  removed 
?S?iy"  by  appeal  to  the  county  court  of  the  county,  in  the  same 
appear  manner,  and  with  the  like  effect,  and  upon  like  security,  as 
appeals  from  the  judgment  of  justices  of  the  peace  in  civil 
actions,  except  that  the  decision  of  such  county  judge  shall 
be  an  affirmance  or  reversal  of  such  judgment,  and  be  final. 
But  in  addition  to  the  security  for  such  judgment  as  required 
by  law  in  case  of  such  appeal,  in  order  to  stay  the  issuing  of 
such  warrant  or  execution,  there  shall  in  case  of  appeal  by 
the  tenant  be  security  also  given  for  the  payment  of  all  rent 
accruing  or  to  accrue  upon  said  premises  subsequent  to  the 
said  application  to  such  justice. 

Laws  of  1849,  ch.  193  j  29  How.  P.  R.,  43;  19  Ab.,  323. 

security  to      §  53.  No  appeal  shall  under  this  act  be  allowed  unless  such 
bo  given.  -  g^^^y  fOT  ggjfl  judgment  shall  be  given  and  approved  by  the 

judge,  at  the  time  of  allowing  such  appeal,  and  served  on 

the  justice  with  the  affidavit  for  appeal. 

Laws  of  1849,  ch.  193;  47  B.,  569;  19  Ab.,  323. 

See  Laws  of  1842,  ch.  240;  1857,  ch.  684;  1862,  ch.  368;  1851,  ch.  460 
See  Laws  of  1863,  ch.  189.    Post,  voL  6,  p.  86. 
[ffiTi  TITLE  XI, 

OF    DISTRAINING    CATTLE    AOT>    OTHER    CHATTELS   DOING 
DAMAGE,  A2STD  OF  DISTRAINING  IN  OTHER  CASES. 
Seo.   1.  Cattle  distrained  where  kept;  application  to  fence- viewers. 

2.  Duty  of  fence-viewors  in  appraising  damages. 

3.  To  certify  damages  and  determine  disputes. 

4.  When  beasts  to  be  put  in  pound,  certificate  to  accompany  them. 

5.  Pound-master  when  to  sell  beasts. 

6.  Application  of  proceeds  of  sale. 

7.  Beasts  when  to  be  discharged. 

8.  Inanimate  goods  where  to  be  kept 

9.  Damages  how  appraised;  value  to  be  certified. 

10.  Notice  of  sale  to  be  posted. 

11.  In  what  case  notice  to  be  published  ift  newspaper. 

12.  If  owner  known,  notice  to  be  served  on  him. 
13  &  14.  When  Bheriff  to  sell  property. 

15.  Application  of  proceeds  of  sale. 

16.  Surplus  to  be  paid  to  county  treasurer. 

IT.  Common  pleas  to  order  payment  of  balance. 

18.  In  case  of  doubt,  to  require  bond  from  applicant 

19.  Bond  when  to  be  sued  by  other  claimants. 

20.  Notice  to  be  given  of  sale,  by  all  officers  distraining, 
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Sbo.  21.  Property  to  be  appraised  and  appraisal  certified.  tttlb  il 

22.  Papers  to  be  filed  by  officer  after  making  sale. 

23.  Penalty  on  officer  disobeying  last  section. 

24.  Application  of  proceeds  of  sale. 

25.  Proceedings  by  owner  to  obtain  surplus. 

§  1.  When  any  distress  shall  be  made  of  any  beasts  doing  Ke«pl°f 
damage,  the  person  distraining  shall  keep  such  beasts  in  some  S£ineed,  Ac 
secure  place  other  than  the  public  pound,  until  his  damages 
shall  be  appraised ;  and  within  twenty-four  hours  after  such 
distress,  unless  the  same  was  made  on  a  Saturday,  in  which 
case,  before  the  Tuesday  morning  thereafter,  he  shall  apply 
to  two  fence-viewers  of  the  town,  to  appraise  the  damage. 

2  R.  L.,  134,  §  19;  19  W.,  499;  15  J.  R.,  220;  10  J.  R.,  255,  369,  253. 

5  2.  Such  fence-viewers  shall  thereupon  immediately  repair  Fence  view- 
to  the  place,  and  view  the  damage  done ;  and  they  may  take  pSt™*1* 
the  evidence  of  any  competent  witnesses  of  the  facts  and  &****** 
circumstances  necessary  to  enable  them  to  ascertain  the  extent 
of  such  damage,  for  which  purpose,  either  of  them  is  hereby 
authorised  to  administer  an  oath  to  every  such  witness. 

§  3.  The  said  fence-viewers   shall  ascertain  and  certify,  to  certify 
under  their  hands,  the  amount  of  such  damage,  with  their  sufficiency 
fees  for  their  services ;  and  if  any  dispute  shall  arise,  touching  3£/cnce8' 
the  sufficiency  of  any  fence  around  the  premises,  where  such 
damage  was   done,  the  said  fence-viewers   may  examine 
witnesses  in  relation  thereto,  and  for  that  purpose,  may 
administer  oaths  to  such  witnesses ;  and  they  shall  determine  ■ 
such  dispute ;  which  decision  shall  be  conclusive. 

§  4.  Within  twenty-four  hours  after  the  said  damages  shall  ^"lD? 
be  so  appraised,  unless  the  amount  so  ascertained,  and  the  pound, 
fees  of  the  fence-viewers,  shall  have  been  paid,  the  person 
making  such  distress,  shall  cause  the  beasts  distrained  to  be     [«s] 
put  in  the  nearest  pound  in  the  same  county,  if  there  be  one, 
there  to  remain  until  the  same  be  sold,  as  herein  after  directed, 
or  until  replevied,  according  to  law,  or  until  the  damages  so 
certified,  and  the  fees  of  the  fence-viewers  and  pound-master, 
be  paid;  and  he  shall  deliver  the  certificate  of  the  fence- 
viewers  to  the  keeper  of  such  pound.    The  owner  of  such 
beasts  may  give  them  their  feeding,  without  disturbance. 

§  5.  The  pound-masters  of  the  several  cities  and  towns  of  {kj£°f; 
this  state,  shall  receive  and  keep  the  beasts  so  delivered  to  notice.' 
them,  in  the  public  pound,  and  unless  the  same  shall  be 
replevied  or  discharged,  according  to  law,  within  six  days, 
such  pound-master  shall  sell  such  beasts,  or  so  many  of  them 
as  shall  be  necessary,  at  public  vendue,  giving  forty-eight 
hours'  notice  of  such  sale,  by  advertisement,  to  be  fixed  up  at 
such  pound,  and  at  the  nearest  public  place. 

2  R.  L.,  134,  §  21. 

§  6.  From  the  proceeds  of  such  sale,  the  pound-master  may  Amplication 
retain  sufficient  to  pay  the  amount  of  his  fees  and  his  charges  It  Sue?6 
for  keeping  such  beasts,  and  the  charges  of  such  sale ;  and 
he  shall  pay  to  the  persdh  impounding  such  beasts,  the 
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™IJ}11-  damages  sq  certified;  with  the  feas  pf  the  fence-viewers;  and 
if  there  be  any  surplus,  the  same  shall  be  paid  to  the  owner 
of  such  beasts.  If  Ho  owner  appear  within  one  year  after 
such  sale,  and  claim  fetich  surplus,  the  same  shall  be  paid  to 
the  overseers  of  thfe  ty>or  of  snch  city  or  town,  for  the  use 
of  the  poor  thereof. 
Bead*  .  §7.  Every  pound-master  with  whom  any  beasts  shall  be 
S^Sa^ed.  impounded,  shall  discharge  snch  beasts,  on  being  paid, 

i.  The  amount  of  damages  so  certified  by  the  fence-viewers: 

2.  Hie  fees  of  the  fence-viewers : 

s.  The  fees  of  the  pound-master,  with  his  reasonable  charges 
for  feeding  such  beasts,  if  fed  by  him,  not  exceeding  six 
cents  for  each  beast,  for  every  twenty-four  hours. 
Keeping         §  8.  When  any  person  shall  be  authorised  by  law  to  distrain 
SSS?*46    any  inanimate  goods  or  chattels  doing  damage,  he  shall  keep 
the  same  in  some  safe  and  convenient  place,  until  the  damage 
shall  be  appraised,  and   the   goods  be  sold  or  otherwise 
disposed  of. 
Appraising      g  9.  He  shall  apply  to  any  two  fence-viewers  of  the  town, 
JT^'     to  appraise  the  damages  sustained  by  him ;  who  shall  proceed 
therein,  in  the  same  manner  and  with  the  same  powers,  as 
herein  before  provided,  with  respect  to  cattle  doing  damage; 
and  in  addition,  they  shall  estimate  and  certify  the  value  of 
the  property  distrained. 
Notioetobe     §  10.  The  distrainer  shall  affix  a  notice  in  three  public 
1)08    '      places  of  the  town,  for  ten  days,  as  follows : 

i.  Specifying   therein   the   property  distrained,  and   the 
amount  of  damages  certified : 
[ffi9]        2.  Requiring  the  owner  of  such  property  to  redeem  and 
remove  the  same,  before  the  day  therein  appointed  for  the  sale 
thereof: 

3.  Stating  that  such  property  will,  on  some  day,  at  least  ten 
days  from  the  day  of  the  first  posting  thereof,  be  sold,  to  pay 
such  damages,  and  the  costs  and  charges  of  the  proceedings* 

^ub?£hedbc     S  11-  K  the  value  of  the  property  distrained,  as  certified 

pu     e     by  the  appraisers,  exceed  fifty  dollars,  the  distrainer  shall 

publish  a  notice  in  the  nearest  newspaper,  once  in  each  week, 

for  four  weeks,  similar  to  that  required  in  the  last  section, 

except  that  the  time  of  sale  shall  be  at  least  thirty  days  from 

the  day  of  the  first  publication  of  such  notice. 

2e>5fedtonbe     §  12"  ^  *^e  owner  of  such  property  be  known  to  the  dis- 

ower.on    trainer,  or  if  any  person  be  known  to  him  as  claiming  any 

interest  in  such  property,  and  if  such  owner  or  person  reside 

within  the  county,  the  distrainer  shall  also  serve  a  copy  of 

such  notice,  within  two  days  after  the  time  of  posting,  or 

after  the  first  day  of  the  publication  thereof,  either  personally 

on  such  owner  or  person,  or  in  case  of  his  absence  from  his 

usual  or  last  place  of  residence,  by  leaving  the  same  at  such 

residence,  with  a  proper  person. 

when         ,  §  13.  If  such  goods  and  chattels  be  not  removed,  and  if  the 

S^iT:**  damages  so  certified,  with  the  fees  of  the  appraisers  and  ther 
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expenses  of  such  notice,  be  not  paid,  at  the  time  appointed  in  Tm,i  a 
such  notice  for  the  sale,  the  distrainer  shall  apply  to  the  sheriff 
of  the  county,  or  one  of  his  deputies,  or  to  any  constable  of 
the  town,  to  sell  such  goods  and  chattels,  and  shall  make  and 
deliver  to  such  officer,  an  affidavit  showing  his  compliance 
with  the  provisions  of  this  Title,  and  the  original  certificate 
of  the  appraisers. 

§  14.  Such  officer  shall  thereupon  proceed  and  sell  the  goods  {^JSJd 
and  chattels  so  distrained,  in  the  same  manner  as  on  execu- 
tions against  personal  property  in  civil  cases,  and  with  the 
like  authority  and  effect,  and  shall  be  entitled  to  the  same 
fees  for  his  services. 

S  15.  From  the  proceeds  of  such  sale,  such  officer  shall  JfPjjjJJg 
retain  his  own  fees,  and  shall  pay  to  the  distrainer  the  amount  or  S^ 
of  the  damages  so  certified,  and  the  expenses  of  such  notices, 
and  also  all  expenses  that  may  have  been  necessarily  incurred, 
in  the  safe  keeping  and  preservation  of  such  property;  which 
•expenses  shall  be  ascertained  and  certified  by  any  judge  of 
the  county  courts,  or  by  a  justice  of  the  peace  of  the  county. 

§  16.  If  any  balance  shall  remain,  such  officer  shall  pay  the  s£n>i«  to 
same  to  the  county  treasurer,  for  the  use  of  the  owner  of  such  Swumr. 
property,  or  his  legal  representatives. 

§  17.  Upon  the  application  of  the  owner  of  such  property,  £°01£J£ld 
or  his  representatives,  to  the  court  of  common  pleas  of  the.  oow&er' 
county,  and  on  due  proof,  by  affidavits,  of  such  ownership,, 
the  said  court  shall  order  such  balance  to  be  paid  to  such 
owner,  or  his  representatives,  by  the  county  treasurer,  after     i«w 
deducting  a  commission  of  five  per  cent  for  receiving,  keeping 
and  paying  over  the  same. 

§  18.  If  upon  such  application,  the  court  entertain  any  JJ^J*"*1 
doubt  of  the  ownership  of  such  property,  before  ordering  such  required. 
balance  to  be  paid  over,  they  shall  require  the  claimant  to 
execute  a  bond  to  the  people  of  this  state,  in  a  penalty  at 
least  double  the  amount  of  such  balance,  and  with  sureties  to 
be  approved  by  such  court,  conditioned  that  he  will  pay  to  any 
person,  who,  in  an  action  on  such  bond,  commenced  within 
two  years  from  its  date,  shall  establish  his  right  to  such 
balance,  or  to  any  part  thereof,  the  amount  to  which  he  shall 
show  such  right,  with  interest. 

§  19.  Any  person  claiming  such  balance,  or  any  part  there-  SJSJJ* 
of,  may  prosecute  such  bond,  in  the  name  of  the  people  of  og^r 
this  state,  on  the  relation  of  such  person,  who  shall,  in  all 
respects,  be  deemed  the  plaintiff  therein,  and  be  liable  for  the 
costs.  If  he  establish  his  right  to  such  balance,  or  any  part 
thereof,  in  such  action,  he  shall  be  entitled  to  recover  such 
amount,  with  interest,  as  damages  to  be  assessed  for  a  breach 
of  such  condition,  with  costs  of  suit.  The  proceedings  there- 
on shall  be  tie  same  as  in  other  actions  on  bonds,  with 
conditions  other  than  for  the  payment  of  money.  But  no 
judgment  in  favor  of  the  defendants,  shall  be  a  bar  to,  or  in 
any  way  affect,  any  action  that  may  be  brought  on  such  bond, 
EL— 08  n 
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title  w.  ky  any  otjjer  person  than  the  plaintiff  against  whom  such 

judgment  shall  have  been  obtained. 
Notice  in  §  20.  When,  by  the  provisions  of  any  statute,  any  officer  is 
Ste£32ta£  authorised  to  distrain  on  any  property,  for  any  purpose  what- 
ever, and  no  special  provision  shall  be  otherwise  made,  he 
shall  cause  at  least  five  days'  notice  of  sale  of  such  property 
to  be  given,  by  posting  the  same  in  three  public  places  of  the 
town,  where  such  sale  shall  be  made. 

4  B.,  247. 

Property  to     §  21.  Before  making  any  such  sale,  such  officer  shall  also 
pn&ed.      cause  the  property  distrained,  to  be  appraised  by  three  disin- 
terested freeholders  of  the  town,  on  oath;  and  such  appraisal, 
with  an  inventory  of  the  property  distrained,  shall  be  certified 
by  the  appraisers  in  writing.     46  r^  346. 
Paper*  to        §  22.  Within  ten  days  after  any  such  sale,  the  officer  making 
officer? by   the  same  shall  file  in  the  office  of  the  clerk  of  the  town  or 
city,  where  such  sale  was  made, 

1.  His  own  affidavit,  specifying  the  cause  of  such  distress, 
and  the  amount  of  the  penality,  tax,  duty  or  other  sum,  for 
which  the  same  was  made: 

2.  Proof,  by  affidavit,  of  the  notice  herein  required,  having 
been  given: 

3.  fiie  inventory  and  certificate  of  the  appraisers: 
Which  papers,  when  so  filed,  shall  be  presumptive  evidence 

of  the  facts  therein  contained. 
[ffdi]        §  23.  Unless  the  provisions  of  the  last  section  are  complied 
nSficf for  with,  within  the  time  therein  required,  such  officer  shall  forfeit 

to  the  owner  of  the  property  sold,  twenty-five  dollars. 
proceedB  or     §  24.  From  the  proceeds  of  any  such  sale,  such  officer  shall 
wpfied."    be  authorised  to  deduct  and  retain  the  expenses  of  such 
appraisal,  certificate,  notice,  proof  and  affidavits,  and  of  the 
filing  the  same,  as  herein  required.    And  the  residue  of  such 
proceeds,  after  satisfying  the  penalty,  tax,  duty,  or  other  sum, 
for  which  such  sale  was  made,  shall  be  paid  within  ten  days 
after  such  sale,  to  the  treasurer  of  the  county,  for  the  use  of 
the  owners  of  such  property. 
hwto8         $  25-  Tte  same  proceedings  shall  be  had  by  such  owner,  to 
obtain  Bur-  obtain  the  money  so  paid  over,  as  are  herein  before  provided, 
in  the  case  of  distress  on  inanimate  property  doing  damage, 
and  the  said  provisions  shall  apply  in  all  respects  to  such 
monies  and  such  proceedings. 

TITLE  Ml 

OF  THE  ACTION  OF  REPLEVIN. 

SeO.   1.  Replevin  for  goods  wrongfully  taken  or  detained 

2.  Executors  and  others  may  bring  replevin. 

3.  In  what  county  action  to  be  laid. 

4.  Not  to  lie  for  property  sensed  for  taxes,  fines,  Ac, 

5.  Nor  for  property  taken  by  execution. 

6.  To  be  commenced  by  writ 
1.  Writ  not  to  be  executed  without  affidavit  and  bond* 


plUB. 
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Sec.   8.  Sheriff  how  to  execute  writ  T1TLB  11 

9.  Summons  how  served  on  defendant. 

10.  When  to  break  open  houses,  to  seize  property. 

11.  When  defendant  to  be  arrested. 

12.  To  be  discharged  on  giving  bond. 

13.  Proceedings  on  claim  of  property. 

14.  Notice  to  parties ;  proceedings  before  jury. 

15.  Witnesses  how  compelled  to  attend. 

16.  If  fury  find  against  claimant,  property  to  be  delivered  to  plaintiff 

17.  When,  if  jury  find  for  claimant 

18.  Penalty  on  sheriff  delivering  without  inquiry  by  jury. 

19.  Plaintiff  may  proceed  although  goods  not  delivered. 

20.  Beturn  to  writ,  affidavit  and  names  of  sureties,  Ac. 

21.  Manner  of  executing  writ,  to  be  returned. 

22.  Sureties  of  defendant,  to  be  returned. 

23.  Plaintiff  may  except  to  such  sureties. 

24.  Bail  to  action  to  be  put  in  on  exception. 

25.  Upon  neglect,  proceedings  against  sheriff. 

26.  Sureties  on  the  arrest  to  be  bail  to  action. 

27.  If  no  exception,  sheriff  exonerated. 

28.  Defendant  may  except  to  sureties  given  by  plaintiff. 

29.  How  such  sureties  to  justify,  or  others  to  be  substituted. 

30.  Upon  default,  judgment  of  discontinuance  to  be  rendered. 

31.  How  relieved  at  term  next  after  default 

32.  Sheriff  exonerated  if  sureties  not  excepted  to. 

33.  Liability  of  sheriff  if  sureties  do  not  justify. 

34.  Defendant's  appearance  when  to  be  entered  by  clerk. 

35.  Declaration,  rule  to  plead,  Ac. 

36.  Form  of  declaration  in  certain  cases. 

37.  Place  of  taking  need  not  be  stated.    ' 

38.  Pleadings  by  defendant  WW 

39.  Plea  when  wrongful  taken  is  alleged. 

40.  Plea  when  detention  only  alleged. 

41.  Plea  in  case  of  replevin  for  property  distrained  for  rent. 

42.  Plea  in  replevin  for  chattels  doing  damage. 

43.  Aid  prayer  abolished;  landlord  may  defend. 

44.  Notice  of  special  matter  may  be  given. 
46.  Plaintiff  may  reply  several  matters. 

46.  Either  party  may  notice  for  triaL 

47.  Plaintiff's  damages  how  assessed. 

48.  Value  of  property  taken  to  be  assessed. 

49.  Judgment  for  plaintiff  when  goods  not  delivered. 

60.  Contents  of  execution  upon  such  judgment 

61.  Duty  of  sheriff  in  executing  execution,  Ac. 

62.  When  execution  against  the  body  to  issue. 

63  &  64.  Judgment  for  defendant,  when  property  has  been  delivered 

65.  Defendant  may  elect  to  take  judgment  for  value. 

66.  Judgment  for  defendant  when  property  distrained  for  rent 

67.  Judgment  for  defendant  when  cattle  distrained  for  damage. 

68.  Bemedy  on  bond  of  plaintiff  not  affected  by  election,  Ac. 

69.  Notice  of  executing  writs  of  inquiry. 

60.  Judgment  for  defendant  where  property  is  not  replevied. 

61.  Judgments  in  replevin  to  be  liens. 

62.  When  return  awarded,  property  not  to  be  replevied  again. 

63.  Writs  of  withernam  and  second  deliverance  abolished. 

64.  When  defendant  may  sue  bond  of  plaintiff. 

65.  Proceedings;  measure  of  damages  to  be  recovered. 

66.  Evidence  in  mitigation  of  damages. 
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TITLE  11. 


By  execu- 
tors, &c. 


Sbo.  67.  When  sheriff  is  a  party,  process,  by  whom  executed. 
68.  Removal  of  replevin  to  supreme  court 

TO^inma  §  1.  Whenever  any  goods  or  chattels  shall  have  been 
[» trough!  wrongfully  distrained,  or  otherwise  wrongfully  taken,  or  shall 
be  wrongfully  detained,  an  action  of  replevin  may  be  brought 
for  the  recovery  thereof,  and  for  the  recovery  of  the  damages 
sustained  by  reason  of  such  unjust  caption  or  detention,  ex- 
cept in  the  cases  herein  after  specified. 

1  R.L.,91,81;  21  B.,433;  19  B.f  471;  16  B.,486;  8  R,  213;  IB, 

371;  6  B.,  79;  3  B.,  452;  2  B.,  171;  7  H.,  127;  3  H.,  283,348,641, 
677;  17W.,57;  16  W.,  335;  13  W.,  572;  12W.t133;  10  W.,  349; 
6  W.,  71 ;  3  W.,  240,  280;  2  W.,  475 ;  1  W.,  109;  4  Coir,  16;  \ 
Ab.,  177;  11  How.  P.  R.,  109;  8  How.  P.  R,  191;  6  Hdw.P.R, 
334;  9  Cow.  259;  8  Cow.,  220;  20  J.  R,  466;  17  J.  R.,  116;  15 
J.  B,  401 ;  14  J.  R,  184 ;  10  J.  B.,  369 ;  7  J.  R,  140 ;  35  N.  Y,  SH; 
34N.Y,466;  14  Ab.,  324. 

§  2.  Whenever  by  any  statute,  executors  or  other  persons, 
suing  in  the  right  of  another,  are  authorized  to  maintain 
actions  of  trespass  for  any  personal  property,  wrongfully 
taken,  such  persons  may  maintain  actions  of  replevin  for 
such  property. 

2  B.,  173. 

S  3.  Whenever  an  action  of  replevin  shall  be  brought  for 
the  recovery  of  goods  or  chattels,  distrained  for  any  cause, 
it  shall  be  laid  in  the  county  in  which  the  distress  was  made, 
and  not  elsewhere;  in  other  cases  the  action  shall  be  laid  and 
tried  in  like  manner  as  actions  of  trespass  for  injuries  to  per 
sonal  property. 

§  4.  No  replevin  shall  lie  for  any  property  taken  by  virtue 
of  any  warrant  for  the  collection  of  any  tax,  assessment  or 
fine,  in  pursuance  of  any  statute  of  this  state. 

1  E.  L.,  91,  §  12  j  7  W.,  485;  42  B.,  622;  18  Ab.,  107;  16  Ab.,  411 

§  5.  No  replevin  shall  lie  at  the  suit  of  the  defendant  in 
any  execution  or  attachment  to  recover  goods  or  chattels 
seized  by  virtue  thereof,  unless  such  goods  and  chattels  are 
exempted  by  law  from  such  execution  or  attachment;  nor 
shall  a  replevin  lie  for  such  goods  or  chattels  at  the  suit  of 
any  other  person,  unless  he  shall,  at  the  time,  have  a  right  to 
reduce  into  his  possession  the  goods  taken. 

7  B.,  661 ;  9  Cow.,  259. 

S  6.  Actions  of  replevin  shall  hereafter,  in  all  cases,  be 
commenced  by  writ,  which  shall  be  issued  out  of  the  court  in 
which  it  shall  be  made  returnable,  and  shall  be  substantially 
in  the  following  form : 
"The  People,  &c.    To  the  Sheriff,  &c 

Whereas  A.  B.  complains  that  0.  D.  has  taken,  and  doe* 
unjustly  detain,  [or  'does  unjustly  detain,9  as  the  case  may 
be,]  one  horse,  one  cow,  and  five  sheep,  [or  4  one  silver  tankard, 
one  mahogany  table,  and  six  chairs,'  &c,  particularly  describ- 
ing the  goods  and  chattels  to  be  replevied,]  therefore,  wo 
command  you,  that  if  the  said  A.  B.  shall  give  you  security, 
as  required  by  law,  to  prosecute  his  said  complaint,  and  to 
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return  the  aforesaid  goods  and  chattels,  if  return  thereof  shall  msM  u 
be  adjudged,  and  to  pay  all  such  sums  of  money  as  may  be 
recovered  against  him  hereupon,  that  you  cause  the  same 
goods  and  chattels,  to  be  replevied  and  delivered  to  the  said 
A.  B.  without  delay;  and  also  that  you  summon  the  said  0.  D. 
to  appear  before  our  justices  of  the  supreme  court  of  judica- 
ture, at  the  Oapitol  in  the  city  of  Albany,  [or  'before  the 
judges  of  the  court  of  common  pleas,  &c.*]  on  the  day 

of  next,  [some  day  on  which  writs  in  personal  actions 

may  be  made  returnable,]  to  answer  the  said  A.  B.  in  the 
premises.  And  in  case  you,  can  not  find  the  aforesaid  goods 
and  chattels,  within  your  county,  so  as  to  replevy  the  same, 
as  you  are  above  commanded,  then  we  do  further  command 
you,  that  you  take  the  body  of  the  said  0.  D.,  and  that  you 
have  him  before  our  said  justices,  [or  'the  said  judges,']  at 
the  place,  and  on  the  day  above  mentioned,  to  answer  the  said 
A.  B.  in  the  premises.    Witness,  &o." 

13  W.,  498;  10  W.,  629. 

g  7.  Such  writ  shall  not  be  executed  in  any  case,  unless  the  a****1* 

~  ,Y  •   •  t    j       'at.  and  bond 

following  provisions  are  complied  with :  required. 

1.  An  affidavit  must  be  made  by  the  plaintiff  in  the  action,  contents  of 
or  by  some  one  in  his  behalf,  stating  that  the  plaintiff  in  such  tfflda7it- 
action,  is  the  owner  of  the  property  described  in  the  writ,  or 

that  he  is  then  lawfully  entitled  to  the  possession  thereof,  and 
that  the  same  has  not  been  taken  for  any  tax,  assessment  or 
fine,  levied  by  virtue  of  any  law  of  this  state;  nor  seized 
under  any  execution  or  attachment  against  the  goods  and 
chattels  of  such  plaintiff,  liable  to  execution.  The  affidavit 
must  be  sworn  to  before  some  proper  officer,  and  must  be 
annexed  to  or  delivered  with  the  writ: 

2.  The  plaintiff  in  the  action,  or  some  one  in  his  behalf,  {^jcut8  °* 
shall  execute  a  bond  to  the  sheriff,  or  other  officer,  to  whom 

the  writ  is  directed,  with  the  addition  of  his  name  of  office, 
with  sufficient  sureties  to  be  approved  by  such  sheriff,  in  a 
penalty  at  least  double  the  value  of  the  property  specified  in 
the  writ,  which  value  shall  be  ascertained  by  the  oath  of  one 
or  more  disinterested  witnesses,  to  be  sworn  and  examined  by  t524i 
the  sheriff.  Such  bond  shall  be  conditioned,  that  the  plaintiff 
will  prosecute  the  suit  to  effect,  and  without  delay,  and  that 
if  the  defendant  recover  judgment  against  him  in  the  action, 
he  will  return  the  same  property,  if  return  thereof  be  adjudged, 
and  will  pay  to  the  defendant  all  such  sums  of  money  as  may 
be  recovered  against  him,  by  such  defendant  in  the  said 
action,  for  any  cause  whatever. 

1  R.  L.,  91,  §  4  &  8;  16  N.  T.,  444;  1  N.  Y.,  165;  4  B.,  40;  3  D.,  56; 
6  H.,  623;  1  H.,  557,  205;  20  W.,  673;  19  W„  283;  18  W.,  583; 
12  W.,  195;  6  W.,  647;  7  Ab.,  20;  14  Ab.,  3. 

§  8.  Upon  the  receipt  of  the  writ,  and  of  the  affidavit  and  JEatSf 
bond  above  required,  the  sheriff  shall  forthwith  proceed  to  e™m 
execute  the  writ,  by  delivering  possession  of  the  property 
named  therein,  to  the  plaintiff  or  his  authorised  agent,  and 
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Tina  u.   ^  guinmoning  the  defendant  according  to  tho  tenor  of  the 

writ, 
service  of  §  9.  The  summons  shall  be  served  on  the  defendant,  by 
i0*nil01,B*  delivering  to  him  personally,  if  he  can  be  found,  a  brief  note 
in  writing,  signed  by  the  officer  serving  the  same,  and  stating 
the  name  of  the  plaintiff  in  the  writ,  and  of  his  attorney,  if 
the  writ  be  prosecuted  by  one,  the  court  from  which  it  issued, 
and  the  time  when,  and  place  where,  the  defendant  is  required 
to  appear:  if  he  cannot  be  found,  it  may  be  served  by  leaving 
at  his  usual  place  of  abode,  with  his  wife,  or  with  some  person 
of  proper  age,  a  like  note  in  writing. 

4  H.,  538;  1  R,  205;  7  Cow,,  425. 

Breaking        §  10.  If  the  property  to  be  replevied,  or  any  part  theieot 
hooses,  Ac.  be  secured  or  concealed  in  any  dwelling-house  or  other  build- 
ing or  enclosure,  the  officer  shall  publicly  demand  deliverance 
thereof,  and  if  the  same  be  not  delivered  by  the  defendant  or 
some  other  person,  he  shall  cause  such  house,  building  or 
enclosure  to  be  broken  open,  and  shall  make  replevin,  accord- 
ing to  the  writ,  and  if  necessary,  he  shall  take  to  his  assistance 
the  power  of  his  county. 
when  de-        §  11.  If  the  property  described  in  the  writ,  have  been 
^arrested,  removed  or  concealed,  so  that  the  sheriff  can  not  make  deli- 
very thereof,  he  shall  arrest  the  body  of  the  defendant,  and 
keep  him  in  his  custody,  in  the  same  manner  as  on  a  capias 
ad  respondendum  in  a  personal  action,  until  he  shall  execute 
the  bond  prescribed  in  the  next  section,  or  be  otherwise  legally 
discharged. 

22  W.,  603;  27  How.  P.  E.,  422. 

Skbee!i  on      $  12#  T*ie  defendant  shall  be  entitled  to  be  discharged  fiom 
c  fgei  ©a  guck  ^jpgg^  at  any  ^jme  before  fij^i  judgment  shall  be  had 

in  the  cause,  upon  executing  to  the  officer  who  shall  have 
made  such  arrest,  with  the  addition  of  his  name  of  office,  a 
bond  in  a  penalty  at  least  double  the  value  of  the  properly 
described  in  the  writ,  as  such  value  shall  have  been  ascertained 
by  such  officer,  in  the  manner  herein  before  prescribed,  wfh 
such  sureties  as  shall  be  approved  by  such  officer,  conditioned 
that  such  defendant  shall  abide  the  order  and  judgment  of 
the  court  in  such  action,  and  that  he  will  cause  special  bail  io 
the  action  to  be  put  in,  if  the  same  be  required. 
[5*5}  g  13.  If  the  defendant,  or  any  other  person  who  may  beia 
*  "  possession  of  the  goods  and  chattels  specified  in  the  writ,  shall 
caiiingjnry.  claim  property  therein,  or  in  any  part  thereof,  and  shall  pay 
to  the  sheriff  his  fees,  and  the  fees  of  the  jury  for  trying  such 
claim,  the  sheriff  shall  take  the  goods  described  in  the  writ, 
and  detain  them  in  his  custody ;  and  shall  forthwith  summon 
a  jury  to  appear  before  him  at  such  time  and  place  as  he  shall 
specify,  which  time  shall  be  within  two  days  thereafter,  to  trf 
the  validity  of  such  claim. 

2  H.,  376 ;  17  W.,  278 ;  13  W.,  256 ;  11  W.,  58  ;  8  W.,  669, 
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S  14.  The  sheriff  shall  give  notice  to  the  parties,  their  agents  N"™a^ 
or  attornies,  of  the  time  and  place  at  which  such  jury  will  j £<*»<*- 
appear ;  at  which  time,  he  shall  swear  the  jury,  and  such  ngB" 
proofs  and  allegations  as  the  parties  may  produce,  shall  be 
submitted  to  them. 

§  15.  Process  of  subpoena  may  be  issued  under  the  seal  of  5nJgJ2? 
the  court  in  which  the  action  is  pending,  to  compel  the  attend-  «j :  *w«r- 
ance  of  any  witness  before  the  sheriff  and  the  jury,  in  the  ng 
same  manner  and  with  the  like  effect,  as  upon  the  execution 
of  writs  of  inquiry  in  personal  actions ;  and  the  sheriff  shall 
have  power  to  administer  oaths  to  the  witnesses  produced. 

§  16.  If  by  their  inquisition,  the  jury  find  that  the  property  ™ggfc 
in  such  goods  and  chattels  is  not  in  the  person  claiming  them,  ^™j?to 
the  sheriff  shall  forthwith  make  deliverance  thereof  to  the  p 
plaintiff  in  the  replevin. 

§  17.  If  the  jury  find  that  the  property  in  such  goods  and  %£JF* 
chattels  is  in  the  person  who  shall  have  made  such  claim,  the  claimant. 
sheriff  shall  not  deliver  the  same,  unless  the  plaintiff  in  such 
replevin  shall  indemnify  such  sheriff  to  his  satisfaction,  for 
delivering  the  property  claimed,  and  shall  refund  to  such 
claimant  the  fees  of  the  sheriff  and  jury,  required  to  be  paid 
by  him  as  aforesaid ;  in  which  case,  the  sheriff  may  deliver 
the  said  property  to  such  plaintiff. 

11  B.,  545. 

§  18.  Any  sheriff  or  other  officer  to  whom  a  writ  of  replevin  gjjjjjf  on 
may  be  delivered,  who  shall  deliver  to  the  plaintiff  any  goods  " 
and  chattels  which  shall  have  been  claimed  as  above  provided, 
with  due  notice  of  such  claim,  and  before  the  same  is  inquired 
into  and  decided  according  to  law,  shall  forfeit  to  the  person 
making  such  claim,  two  hundred  and  fifty  dollars,  besides 
being  liable  for  all  damages  which  such  person  may  have 
sustained  by  such  delivery ;  which  damages  may  be  recovered 
in  the  same  action,  or  in  another  suit,  at  the  election  of  the 
party. 

1  R.  L.,  91,  §  6;  2  H.,  542;  15  W.,  619. 

§  19.  If  the  goods  and  chattels  specified  in  any  writ  of  gjUftgJ; 
replevin,  have  not  been  delivered  to  the  plaintiff,  he  may  tSncM?*' 
proceed  in  the  action,  for  the  recovery  of  the  said  goods  and 
chattels  or  the  value  thereof.  21  How,  p.  r,  422. 

S  20.  The  sheriff  shall  return  the  writ  at  or  before  the  return  ^f*™  to 
day  thereof;  and  shall  annex  thereto,  ami  transmit  therewith, 
the  affidavit  to  him  delivered,  together  with  the  names  of  the 
persons  who  were  sureties  in  the  bond  taken  by  him  for  the     [«**] 
plaintiff,  with  their  additions,  occupations  and  places  of  resi- 
dence. 

§  21.  The  sheriff  shall  state  in  his  return,  in  what  manner  n>. 
he  has  executed  the  writ ;  and  if  the  goods  and  chattels  speci- 
fied therein  shall  not  have  been  replevied,  he  shall  state  in 
such  return  the  cause  of  his  omission  to  make  deliverance 
thereof. 
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§  22.  If  the  defendant  shall  have  been  arrested,  and  shall 
have  been  discharged  from  such  arrest  upon  the  execution  of 
the  bond  herein  before  provided,  the  sheriff  shall  also  return 
the  names  of  the  sureties  in  such  bond,  with  their  additions, 
occupations  and  place  of  residence. 

g  23.  The  plaintiff  may  except  to  the  sufficiency  of  such 
sureties,  within  the  same  time,  and  in  like  manner,  as  is  pro- 
vided by  law,  for  excepting  to  bail  in  personal  actions ;  and 
he  shall  give  the  like  notice  thereof. 

§  24.  Within  twenty  days  after  the  notice  of  such  exception, 
good  special  bail  to  the  action  shall  be  put  in ;  and  the  bail 
shall  justify,  in  the  same  manner  and  within  the  same  time, 
as  prescribed  by  law  in  personal  actions. 

S  25.  If  such  bail  shall  not  be  put  in  as  above  directed,  the 
party  making  such  exception  may  proceed  against  the  sheriff, 
in  the  same  manner  as  in  cases  of  arrest  in  personal  actions ; 
and  the  sheriff  shall  have  the  same  rights,  and  be  subject  to 
the  ^ame  duties  and  obligations,  and  may  in  like  manner 
maintain  an  action  on  the  bond  taken  by  him.  And  all  such 
proceedings  and  actions,  shall  be  subject  to  the  provisions  of 
law  concerning  attachments  against  sheriffs,  for  not  putting 
ii.)  ,il  in  personal  actions,  and  concerning  actions  by  sheriffs 
up.in  bonds  taken  by  them  on  the  arrest  of  a  defendant  in 
personal  actions. 

.3  2:>.  If  no  exception  shall  have  been  entered  to  th**  bail 
taken  on  the  arrest  of  the  defendant,  such  bail  shall  be  deemed 
sm  "ial  bail  to  the  action,  liable  in  the  same  manner  <md  in 
L.u  .une  cases,  and  to  the  same  extent,  as  such  bail  in  per- 
sonal actions ;  and  such  bail,  and  any  special  bail  that  may 
be  put  in,  in  such  action,  shall  have  the  same  right  to  surren- 
iL*  iiir  principal,  and  with  the  like  effect,  as  in  other  actions; 
and  all  the  provisions  of  law  concerning  special  bail  in  other 
actions,  shall  apply  to  such  bail. 

g  27.  If  no  exception  shall  have  been  entered  as  herein 
directed,  to  the  Sureties  taken  by  the  sheriff  on  the  arrest  of 
the  defendant,  such  sheriff  shall  be  discharged  and  exonerated 
from  all  liability  for  the  sufficiency  of  such  sureties ;  and  the 
bond  shall  thenceforth  be  held  by  him  for  the  security  of  the 
plaintiff,  and  shall  be  assigned  by  such  sheriff  to  such  plain- 
tiff, or  his  representatives,  upon  their  request,  in  the  cases 
herein  after  prescribed. 

§  28.  The  defendant  in  any  action  of  replevin,  may  except 
to  the  sufficiency  of  the  sureties  taken  of  the  plaintiff,  by  the 
sheriff  upon  the  receipt  of  the  writ.  Such  exception  shall  be 
made  within  twenty  days  after  the  return  of  the  writ,  and  the 
like  notice  shall  be  given  to  the  sheriff,  and  to  the  plaintiff,  as 
prescribed  by  law  in  the  case  of  exception  to  bail  taken  on 
the  arrest  in  personal  actions. 

16  N.  T.,  244 ;  2  H.,  361 ;  19  W.,  633 ;  18  W.,  683. 

§  29.  Within  twenty  days  after  the  service  of  such  notice 
of  exception  on  the  sheriff,  the  sureties  in  the  bond  so  exe- 
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cuted  by  the  plaintiff,  shall  justify,  by  making  an  affidavit  0SJ"Jt 
that  each  of  them  is  a  householder,  worth  double  the  amount  "«. 
of  the  penalty  of  such  bond,  over  and  above  all  demands;  or 
within  the  same  time,  a  new  bond,  similar  to  that  herein 
required  of  a  plaintiff  prosecuting  a  writ  of  replevin,  shall  be 
executed  by  such  plaintiff,  with  new  sureties,  who  shall  justify 
in  the  same  manner  herein  provided.  Such  affidavits  and 
such  bond,  when  executed,  shall  be  filed  in  the  office  of  a  clerk 
of  the  court;  and  a  notice  thereof  shall  be  served  on  the 
defendant,  or  his  attorney,  within  the  twenty  days  herein 
specified. 

§  30.  If  such  sureties  shall  not  justify,  or  if  such  new  bond  J***1^' 
shall  not  be  executed  and  filed  and  notice  thereof  be  given  as  SKit o* 
herein  provided,  the  court  shall,  at  the  next  term  after  such  plaintlff- 
default,  render  judgment  of  discontinuance  against  the  plain- 
tiff, and  such  other  judgment  as  the  state  and  nature  of  the 
case  may  require,  in  order  to  restore  to  the  defendant  the  pro- 
perty replevied,  and  to  compensate  him  for  his  damages. 

§  31.  But  the  court  may  allow  the  plaintiff  to  file  such  new  Jf™^ 
bond,  with  new  sureties,  who  shall  justify  in  the  same  man- 
ner herein  prescribed,  at  the  term  at  which  application  for 
such  judgment  shall  be  made,  on  such  reasonable  terms  as 
the  court  shall  impose;  and  upon  such  bond  being  filed,  the 
cause  shall  proceed, 

§  32.  If  no  exceptions  shall  have  been  entered  to  the  sure-  J[onn°  jjjgj 
ties  in  the  bond  given  by  a  plaintiff  in  replevin,  as  herein  ««JwltSd 
provided,  the  sheriff  shall  be  discharged  from  all  liability  for 
the  sufficiency  of  such  sureties;  and  the  bond  of  the  plaintiff 
shall  thenceforth  be  held  by  such  sheriff  for  the  security  of 
the  defendant,  and  shall  be  assigned  to  such  defendant  or  his 
personal  representatives,  if  judgment  be  rendered  for  him  in 
such  action. 

16  N.  T.,  444;  19  W.,  632;  18  W.,  685. 

§  33.  If  such  exception  shall  have  been  made,  and  judg-  ^JJJJf- 
ment  of  discontinuance  shall  be  rendered  against  the  plaintiff  ties  douot 
for  his  sureties  not  justifying,  the  sheriff  shall  be  liable  to  the  Juatify- 
defendant  for  the  sufficiency  of  such  sureties,  as  now  provided 
by  law;  and  such  sheriff  shall  be  entitled  to  the  same  remedy 
on  the  bond  taken  by  him,  as  in  cases  of  bonds  given  on  the 
arrest  of  a  defendant  in  personal  actions;  and  all  the  pro- 
visions of  law  respecting  actions  on  such  bonds,  and  respecting 
the  staying  of  proceedings  against  the  sheriff,  shall  be  appli-     pas] 
cable  to  actions  by  the  sheriff  on  such  replevin  bond,  and  to 
actions  against  him  in  relation  thereto. 

19  W.,  633;  39  B.,  848. 

§  34.  If  the  sheriff  return  to  the  writ  of  replevin,  that  the  ggg*^ 
defendant  has  been  duly  summoned,  in  either  of  the  modes  appearance. 
herein  before  prescribed,  or  that  he  has  taken  the  body  of  such 
defendant,  the  clerk  of  the  court  shall  thereupon  enter  the 
appearance  of  such  defendant;  and  thereafter  proceedings 
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mLE  *   shall  be  had  against  such  defendant,  as  if  he  had  actually 
appeared. 

6  W.,  547. 

Declaring,       §  35.  The  plaintiff  shall  declare  within  the  same  time,  and 
*°"  in  case  he  shall  neglect  so  to  do,  shall  be  liable  to  the  like 

judgment  of  discontinuance  as  in  personal  actions;  and  upon 
filing  a  declaration,  the  plaintiff  shall  be  entitled  to  the  like 
rule  to  plead,  and  notice  shall  be  given  thereof,  in  like  man- 
ner as  in  personal  actions, 
f^untion  S  36.  Where  the  original  taMng  of  the  goods  is  not  oom- 
in«rteiu*  plained  of,  but  the  action  is  founded  on  the  wrongful  detention 
"™  of  such  goods,  the  declaration  shall  be  conformed  to  the  writ; 
and  shall  allege,  with  requisite  certainty  of  time,  place  and 
value,  that  the  defendant  received  the  property  described  in 
the  writ,  from  the  plaintiff,  or  from  some  other  person,  (naming 
him,)  to  be  delivered  to  the  plaintiff,  when  thereunto  after- 
wards requested;  and  that  the  defendant  although  requested 
so  to  do,  has  not  delivered  the  same .  to  the  plaintiff,  but 
refuses  so  to  do,  and  detains  the  same  property  to  the  damage 
of  the  plaintiff.  And  where  the  action  is  founded  upon  the 
wrongful  taking  and  detention  of  the  property,  but  such  pro- 
perty, for  any  reason,  shall  not  have  been  replevied  and 
delivered  to  the  plaintiff,  the  declaration  shall  not  only  allege 
such  wrongful  taking,  but  shall  also  allege  that  the  defendant 
continues  to  detain  such  property. 

6  N.  T.,  102 ;  16  B.,  209 ;  7  B.,  37 1 ;  7  H.,  120 ;  24  W.,  179 ;  10  W.,  629. 

statiux  §  37.  It  shall  not  be  necessary  for  the  plaintiff  to  state  in 

SlkSg?  his  declaration,  a  place  certain  within  the  town  or  village  as 
that  where  the  property  was  taken,  except  where  the  action 
shall  be  brought  for  the  recovery  of  goods  or  chattels  dis- 
trained, 
dlitodant.  S  38.  The  defendant  shall  be  entitled  to  the  same  pleas  in 
*  **  abatement,  and  iu  bar,  as  heretofore,  and  with  the  like  effect; 
and  he  may  plead  as  many  several  matters  as  he  shall  think 
necessary  for  his  defence. 

1  R.  L.,  619,  §  10;  4  B.,  36;  12  W.,  30. 

rbMnj»ae  §  39.  When  the  wrongful  taking  of  the  property  described 
Sung*  in  the  declaration,  is  complained  of  therein,  the  plea  of  the 
general  issue  shall  be,  as  heretofore,  that  the  defendant  did 
not  take  the  goods  and  chattels  described  in  the  declaration, 
or  any  of  them,  in  manner  and  form  as  the  plaintiff  has 
alleged;  and  such  plea  shall  put  in  issue  not  only  the  taking 
of  such  goods  and  chattels,  but  such  taking  in  the  place 
stated,  where  the  place  is  material. 

12  Wn  286;  11  How.  P.  R.,  109. 

[0391         §  40.  When  the  action  is  founded  on  the  wrongful  detention 

or  det^e   °f  ti*e  good8'  and  the  original  taking  is  not  complained  o£ 

tion  only,    the  plea  of  the  general  issue  shall  be,  that  the  defendant  does 

not  detain  the  goods  and  chattels  specified  in  the  declaration, 
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or  any  part  thereof,  in  manner  and  form  as  therein  alleged; 
and  such  plea  shall  put  in  issue  not  only  the  detention  of  such 
goods  and  chattels,  but  also  the  property  of  the  plaintiff 
therein. 

4B..36;  12  WM  30. 

S  41.  Whenever  a  distress  shall  be  made  upon  any  lands  or  "£ *mn 
tenements,  for  any  rent  or  services  issuing  out  of  such  lands  Sistnlined 
or  tenements,  and  a  replevin  shall  be  brought  for  the  property  orrem' 
distrained,  the  defendant  may  avow  or  make  cognizance 
generally,  that  the  plaintiff  in  replevin,  or  other  tenant  of  the 
lands  or  tenements  whereon  such  distress  was  made,  enjoyed 
the  same  under  a  grant  or  demise,  or  by  any  other  title,  at  a 
certain  rent  or  by  certain  services,  during  the  time,  wherein 
the  rent  distrained  for  was  incurred,  which  rent  was  then  and 
still  remains  due;  or  that  the  place  where  the  distress  was 
taken,  was  parcel  of  certain  tenements  for  which  the  rent  or 
service  distrained  for,  was,  at  the  same  time  of  such  distress, 
and  .still  remains,  due;  without  further  setting  forth  the  grant, 
tenure,  demise,  or  title  of  the  landlord  or  lessor;  and  without 
naming  any  person  certain,  as  the  tenant  of  such  lands  or 
tenements. 

6H,  277;  8  W.,  450. 

§  42.  In  an  action  of  replevin  for  beasts  or  chattels  dis-  J^Ed 
trained  for  doing  damage,  it  shall  be  a  good  justification  for  gj*^* 
the  defendant  to  plead,  avow,  or  make  cognizance,  that  he,  or    mttg0' 
the  person  by  whose  command  he  acted,  was  lawfully  posses- 
sed of  the  lands  and  tenements  upon  which  the  distress  was 
made;  and  that  the  beasts  or  chattels  distrained  were,  at  the 
time  of  such  distress,  doing  damage  therein;  without  setting 
forth  a  title  to  such  lands  or  tenements. 

§  43.  No  aid-prayer  shall  be  allowed  in  any  action  of  replevin  Jfa,,d^rfJnd 
hereafter  to  be  brought;  but  any  person  having  an  estate  in  5c? 
the  lands  or  tenements  upon  which  the  distress  in  question 
was  made,  may,  upon  special  cause  shown  to  the  court,  and 
on  such  terms  as  it  shall  think  equitable,  be  made  a  co-defen- 
dant in  the  action,  or  be  permitted  to  defend  the  same 
separately,  as  the  case  may  require. 

§  44.  With  the  plea  denying  the  taking  or  detention  of  the  *™ce  w,th 
property  claimed,  the  (Jefendant  may  give  notice  of  any 
matters  which,  if  properly  pleaded  by  avowry,  cognizance  or 
plea,  would  be  a  bar  to  the  action,  and  which,  if  the  goods 
have  been  replevied,  would  entitle  him  to  a  return  thereof; 
and  he  may  give  such  matters  in  evidence  on  the  trial,  in  the 
same  manner,  and  with  the  like  effect,  as  if  the  same  had 
been  so  pleaded. 

6  H.,  616  j  15  W.f  324. 

§  45.  The  plaintiff  may  plead  in  answer  to  any  avowry'  or  g^llc*- 
cognizance,  as  many  several  matters  as  he  shall  think  neces- 
sary for  his  defence. 

1  R.  L,  619,  §  10;  20  W.,  672;  6  W.f  605. 
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g  46.  After  issue  joined  in  any  action  of  replevin,  either 
party  may  give  notice  of  trial.  Where  neither  party  shall 
have  noticed  the  cause  for  trial,  the  defendant  may  move  for 
judgment  as  in  case  of  non-suit,  in  the  same  manner  and  with 
the  like  effect  as  in  personal  actions. 

4  H.,  21 ;  18  W,  619 ;  9  W.,  497. 

§  47.  If,  upon  the  trial  of  the  cause,  the  verdict  be  in  favor 
of  the  plaintiff,  the  same  jury  shall  assess  the  damages  which 
he  has  sustained  by  the  unjust  taking  or  detention  of  the 
property  replevied;  but  if  judgment,  pass  for  the  plaintiff  by 
default,  or  upon  an  issue  of  law,  a  writ  of  inquiry  shall  be 
awarded  to  the  sheriff  of  the  proper  county,  to  ascertain  his 
damages  for  such  caption  and  detention. 

§  48.  It  shall  also  be  the  duty  of  the  jury  upon  such  trial  of 
the  cause,  or  on  the  execution  of  such  writ  of  inquiry,  as  the 
case  may  be,  to  assess  the  value  of  the  goods  and  chattels 
specified  in  the  declaration. 

12  W.,  38. 

for^inuff  S  49»  If  the  goods  and  chattels  specified  in  the  declaration, 
no'tLviug  shall  not  have  been  replevied  and  delivered  to  the  plaintiff, 
g00d*  such  plaintiff,  in  case  he  shall  recover  judgment  upon  the 
whole  record,  shall  be  entitled,  in  addition  to  his  judgment  for 
damages  and  costs,  to  a  further  judgment  that  such  goods  and 
chattels  be  replevied  and  delivered  to  him  without  delay;  or 
in  default  thereof,  that  such  plaintiff  do  recover  from  the 
defendant,  the  value  of  such  goods  and  chattels,  as  the  same 
shall  have  been  assessed  by  the  jury  on  the  trial,  or  upon  the 
writ  of  inquiry. 

9  N.  Y.,  664. 

§  50.  The  execution  to  be  issued  upon  such  judgment,  shall 
command  the  sheriff  to  levy  the  plaintiff's  damages  and  costs, 
of  the  goods  and  chattels,  lands  and  tenements  of  the  defen- 
dant, as  in  other  executions  against  property;  and  also  to 
replevy  the  goods  and  chattels  described  in  the  declaration, 
which  shall  also  be  specified  in  the  execution,  and  to  deliver 
them  to  the  plaintiff,  if  they  can  be  found  within  his  county; 
and  if  the  same  cannot  be  so  found,  then  that  he  levy  the 
value  of  such  goods  and  chattels,  specifying  the  same,  together 
with  the  aforesaid  damages  and  costs,  of  the  goods  and 
chattels,  lands  and  tenements  of  the  defendant,  as  above 
provided. 

§  51.  The  sheriff  shall  proceed  in  the  same  manner  to  collect 
any  monies  directed  to  be  collected  upon  such  execution,  as 
upon  executions  against  property  in  personal  actions,  and  he 
shall  possess  the  same  powers  in  respect  to  the  replevying  of 
the  property  described  therein,  as  are  herein  provided  upon  the 
execution  of  writs  of  replevin.  If  the  goods  and  chattels 
described  in  the  execution,  are  replevied  and  delivered  to  the 
plaintiff,  they  shall  be  irrepleviable. 

§  52.  If  any  execution  issued  under  the  last  preceding 
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section,  shall  be  returned  unsatisfied  in  whole  or  in  part,  the  «"*£*£; 
plaintiff  shall  be  entitled  to  an  execution  against  the  body  of  **!• 
the  defendant ;  upon  which  the  like  proceedings  shall  be  had,     l53« 
and  with  the  like  effect,  as  upon  execution  against  the  body 
in  personal  actions. 

g  53.  If  the  property  specified  in  the  writ  have  been  deli-  gjftjjgj£ 
vered  to  the  plaintiff,  and  the  defendant  recover  judgment  by  anrtoneuoa 
discontinuance  or  non-suit,  such  judgment  shall  be,  that  the  BUlt'  ** 
defendant  have  return  of  the  goods  and  chattels  replevied, 
unless  he  shall  elect  to  waive  such  return  pursuant  to  any  of     • 
the  provisions  herein  after  contained ;  and  also  that  he  reco- 
ver the  damages  sustained  by  him  by  reason  of  the  detention 
of  such  goods  and  chattels,  which  damages  shall  be  assessed 
by  a  writ  of  inquiry. 

5  Bn  616;  4  B.f  40 ;  3  S.  &  C,  619;  1  Ab.,  48;  1  How.  P.  R.,  12. 

§  54.  Whenever  a  defendant  shall  obtain  judgment  by  de-  JJJjSj*. 
fault,  or  in  any  other  manner  after  having  pleaded  any  matter 
which,  if  admitted  by  the  plaintiff,  would  be  sufficient  in  law 
to  entitle  such  defendant  to  a  return  of  the  property  replevied, 
he  shall  be  entitled  to  the  like  judgment  as  provided  in  the 
last  section. 

§  55.  The  defendant,  whenever  he  shall  be  entitled  to  a  S^JJ*1^ 
return  of  the  property  replevied,  instead  of  taking  judgment  iy  daGT 
for  such  return  as  above  provided,  may  take  judgment  for  the  Mt* 
value  of  the  property  replevied ;  in  which  case,  such  value 
shall  be  assessed  by  the  jury  on  the  trial,  or  by  a  writ  of 
inquiry,  as  the  case  may  require.    But  this  section  shall  not 
apply  to  cases  where  the  property  replevied  has  been  dis- 
trained. 

13  N.  Y.t  119;  6B.,  516;  4  B.,  40;  1  D.,  669;  21  W.,  303;  12  W.,  134; 
3  S.  S.  C,  614. 

§  56.  If  the  property  replevied  shall  have  been  distrained  JJJ&JJJ- 
for  rent,  the  defendant,  instead  of  taking  judgment  for  a  return  tiMd  for 
thereof,  may,  in  the  following  cases,  proceed  as  follows : 

1.  If  the  defendant  shall  not  have  made  an  avowry  or  cog-  jjftj^ 
nizance,  and  therein  set  forth  the  arrears  of  rent,  he  may  "gygj0 
make  a  suggestion  in  the  nature  of  an  avowry  or  cognizance,  p  * 
for  the  rent  in  arrear ;  and  the  court  shall  thereupon  award 

a  writ  of  inquiry  to  the  sheriff  of  the  proper  county,  to  ascer- 
tain the  sum  in  arrear  at  the  time  of  such  distress  taken,  and 
also  the  value  of  the  property  distrained ;  and  upon  the  return 
of  the  inquisition  taken  by  such  sheriff,  the  defendant  shall 
have  judgment  to  recover  against  the  plaintiff  the  arrearages 
of  such  rent,  in  case  the  property  distrained  shall  amount  to 
that  value ;  and  in  case  it  shall  not  amount  to  that  value, 
then  so  much  as  the  value  of  the  property  so  distrained  shall 
amount  to ;  for  which  sum  he  shall  have  execution  against 
the  property  or  the  person  of  the  plaintiff,  as  in  other  cases : 

2.  If  judgment  shall  be  given  for  the  defendant  upon  de- 
murrer,  he  may  make  the  like  suggestion  of  the  arrears  of  *«■ 
rent,  if  the  same  shall  not  already  have  been  pleaded  by  him, 
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and  the  court  shall  award  a  like  writ  of  inquiry ;  upon  which 
the  same  proceedings  shall  be  had  to  judgment  and  execution, 
as  above  provided : 

3.  If  the  plaintiff  shall  be  non-suited  after  issue  joined,  or  if 
the  verdict  shall  be  given  against  such  plaintiff,  then  the  jurors 
that  are  impannelled  to  try  such  issue,  shall,  at  the  prayer  of 
the  defendant,  inquire  concerning  the  amount  of  the  rent  in 
arrear,  and  the  value  of  the  property  distrained ;  and  there- 
upon the  defendant  shall  have  judgment  and  execution  for 
such  arrearages,  or  so  much  thereof  as  the  property  shall 
amount  to,  as  above  provided* 

If  the  value  of  the  property  distrained  shall  not  be  found 
to  be  equal  to  the  arrears  of  rent  distrained  for,  the  party  to 
whom  such  arrears  were  due,  his  executors,  administrators  or 
assigns,  may,  from  time  to  time,  distrain  again  for  the  residue 
of  such  arrears. 

1R.  L.,  94,  §11;  1  S.S.  C,  35. 

§  57.  If  the  property  replevied  shall  be  beasts  or  chattels . 
distrained  from  doing  damage,  the  defendant,  instead  of  tak- 
ing judgment  for  a  return  thereof,  may,  at  his  election,  take 
judgment  to  recover  the  damages  sustained  by  him  by  the 
injury  for  which  such  beasts  or  chattels  were  distrained,  or  so 
much  thereof  as  the  value  of  the  beasts  or  chattels  shall 
amount  to ;  and  the  like  proceedings  shall  be  had  to  ascertain 
such  damages  and  such  value,  and  the  like  judgment  and 
execution. shall  be  had  thereupon,  as  in  the  last  section  are 
provided. 

§  58.  Notwithstanding  the  defendant  may  have  elected  to 
proceed  under  either  of  the  two  last  sections,  he  shall  not  be 
precluded  from  resorting,  as  the  assignee  of  the  sheriff,  to  his 
remedy  against  the  plaintiff  and  his  sureties,  upon  the  bond 
executed  by  them  to  the  sheriff. 

§  59.  Whenever  a  writ  of  inquiry  shall  be  issued  pursuant 
to  any  provision  contained  in  this  Title,-  the  party  suing  out 
such  writ,  shall  give  the  adverse  party,  in  case  he  shall  have 
appeared  in  the  cause  in  person  or  by  attorney,  the  same 
notice  of  the  time  and  place  at  which  such  writ  will  be  exe- 
cuted, as  is  required  by  law  and  the  practice  of  the  court,  in 
the  execution  of  writs  of  inquiry  in  personal  actions. 

6  Cow.,  603. 

§  60.  If  the  property  specified  in  the  writ  have  not  been 
replevied  and  delivered  to  the  plaintiff,  and  the  defendant 
recover  judgment,  such  judgment  shall  be  for  costs  merely, 
including  the  fees  of  the  sheriff  and  jury  upon  a  claim  of  pro- 
perty, if  one  was  interposed. 

§  61.  Every  judgment  recovered  in  the  action  of  replevin, 
whether  in  favor  of  the  plaintiff  or  the  defendant,  for  any 
damages  or  costs,  or  for  any  other  sum  of  money,  shall  be 
docketed  in  the  saine  manner,  and  shall  have  the  like  effect, 
as  a  charge  upon  the  real  estate  and  chattels  real  of  the  party 
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against  whom  it  is  recovered,  as   judgments  in  personal 
actions. 

§  62.  Whenever  judgment  shall  pass  against  the  plaintiff  j^ment 
in  replevin,  whether  by  default  or  otherwise,  and  a  return  of  the  Jj'prop^ty. 
property  replevied  is  awarded,  no  writ  of  second  deliverance 
shall  be  allowed,  nor  shall  any  second  or  other  writ  of  replevin 
be  brought  for  the  same  cause ;  but  the  plaintiff  in  replevin 
shall  not  thereby  be  barred  from  bringing  an  action  of  tres-     IM3] 
pass  or  trover  for  the  same  property,  unless  the  judgment  in 
the  action  of  replevin  shall  have  passed  against  him  on  the 
merits. 

§  63.  The  writ  of  withernam,  and  all  writs  of  second  ^J*1^,. 
deliverance,  are  hereby  abolished.  i^«d. 

§  64.  If  any  writ  of  return,  or  other  execution,  issued  in  &?&&-, 
flavor  of  the  defendant  in  the  action,  shall  be  returned  un-  °ond- 
satisfied,  in  whole  or  in  part,  such  defendant  or  his  repre- 
sentatives, may  have  an  action  upon  the  bond  executed  by 
the  plaintiff  and  his  sureties,  to  recover  the  value  of  the  pro- 
perty replevied,  and  the  monies,  damages  and  costs  awarded 
to  such  defendant,  as  the  case  may  be,  and  such  bond  shall 
be  assigned  to  such  defendant  or  his  representatives,  on  their 
request. 

,  335. 


4  B.,  40  j  5  H.,  293;  12  W.,  122;  10  W.f  S 

[n  such  action  the  plaintiff  sh 


$  65.  In  such  action  the  plaintiff  shall  assign  breaches  of  SjfJ&iui 
the  condition  of  such  bond,  as  in  other  cases ;  and  the  return  gj*^, 
of  the  sheriff  to  the  execution  issued  in  the  action  of  replevin,  r 
shall  be  evidence  of  such  breach ;  the  amount  recovered  in 
such  action  of  replevin,  shall  be  the  measure  of  the  damages, 
if  the  value  of  the  property  replevied  shall  have  been  so 
recovered,  and  if  not  so  recovered,  such  value  shall  be  added 
to  the  amount  of  the  damages  and  costs  recovered,  in  the 
action  of  replevin,  and  together  therewith  shall  form  the 
measure  of  the  damages  to  be  assessed. 

3  W.,  64. 

§  66.  In  any  action  prosecuted  on  such  bond  given  by  the  JPSglS1 
plaintiff  in  replevin  for  the  deliverance  of  any  property  dis-  <*»«»• 
trained  for  rent,  or  for  doing  damage,  the  defendant  may 
show  in  mitigation  of  the  damages,  the  amount  of  the  plain- 
tiffs claim  in  the  action  of  replevin  for  such  rent  or  for  such 
damage :  and  if  such  amount,  with  interest,  be  less  than  the 
value  of  the  property  replevied,  a  corresponding  deduction 
shall  be  made  from  such  value. 

§  67.  Whenever  an  action  of  replevin  shall  be  brought  by  SJfy*0" 
or  against  the  sheriff  of  any  county,  the  writ  and  all  process  coroner, 
in  the  cause,  shall  be  awarded  to,  and  executed  by,  the  coro- 
ners of  the  county,  but  executions  therein  shall  be  awarded 
and  executed  as  in  other  such  cases. 

§  68.  Either  party  to  an  action  of  replevin  pending  in  any  2lKoV?8 
court  of  common  pleas,  may  remove  such  action  and  the  pro-  ccrtiorftrl 
ceedings  therein,  into  the  supreme  court,  by  writ  of  certiorari, 
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TRUC  **  at  the  same  time,  in  the  same  manner  and  subject  to  the  same 
provisions  of  law,  as  provided  in  respect  to  the  removal  of 
personal  actions ;  and  the  same  proceedings  shall  thereafter 
be  had  in  that  court,  as  if  the  action  had  been  originally  com- 
menced therein. 

'  1  R.  L.,  91,  §  1;  2  How.  P.  R.,  26. 
See  Laws  of  1839,  oh.  842. 

[034  TITLE  XIII.* 

OF  PROCEEDINGS,  AS  FOR  CONTEMPTS,  TO  ENFORCE  CIVIL 
REMEDIES  AND  TO  PROTECT  THE  RIGHTS  OF  PARTIES  IN 
CIVIL  ACTIONS. 

Sac.    1.  Cases  of  misconduct  which  courts  may  punish. 

2.  When  punishment  may  be  summary. 

3.  When  notice  to  be  given  to  party  accused 

4.  When  attachment  may  be  peremptory. 

5.  Other  cases,  order  or  attachment  to  answer. 

6.  When  attachment  to  answer  without  special  order. 
*!.  When  habeas  corpus  may  issue. 

8.  When  it  may  be  allowed  by  single  judge. 

9.  Authority  conferred  by  writs  of  habeas  corpus. 

10.  Court  directing  attachment,  to  prescribe  penalty  of  bond. 

11.  When  penalty  to  be  directed  by  single  judge. 

12.  Defendant  arrested,  how  kept 

13.  When  to  be  discharged  on  giving  bond. 

14.  When  not  to  be  discharged  without  order  of  court 

15.  What  penalty  to  be  inserted  in  bond. 

16.  Bond  to  be  returned  with  attachments  directing  penalty. 

17.  Proceedings  against  officer  neglecting  to  return  attachment 

18.  Such  officer  to  be  kept  in  custody  until  order  of  court 

19.  Proceedings  on  appearance  of  defendant 

20.  When  court  to  fine  or  imprison  party. 

21.  When  fine  to  satisfy  damages  of  party  injured. 

22.  Fine  limited  in  other  cases. 

23.  Duration  of  imprisonment. 

24.  Contents  of  order  or  process  of  commitment 

25.  Term  of  imprisonment  in  other  cases. 

26.  Persons  punished,  not  exempt  from  indictment 

27.  Proceedings  if  defendant  docs  not  appear. 

28.  Suit  on  bond  taken  on  the  arrest 

29.  Measure  of  damages  in  such  action. 

30.  When  bond  to  be  prosecuted  by  district  attorney. 

31.  Penalty  to  be  recovered,  how  applied. 

32.  Liability  of  officer  for  taking  insufficient  sureties. 

33.  Supreme  court  may  punish  misconduct  at  circuits. 

34.  Circuit  judges  to  proceed  against  defaulting  witnesses. 

35.  Attachments,  how  tested  and  allowed. 

36.  Such  attachments,  how  to  be  executed. 

37.  Sickness,  Ac,  of  defendant  in  attachment 

power  to  §  1.  Every  court  of  record  shall  have  power  to  punish,  by 
53Soon-for  fine  and  imprisonment,  or  either,  any  neglect  or  violation  of 
dact         duty,  or  any  misconduct,  by  which  the  rights  or  remedies  of 

•  By  Laws  of  1887,  ch.  480,  f  67,  sections  10.  IS,  M,  16  to  8a,  of  thU  title,  are  made  appUcaMe 
to  attachmenti  issued  by  sntrogatee.. 
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a  party  in  a  cause  op  matter  depending  in  such  court,  may  be  ™L1 ** 
defeated,  impaired,  impeded  or  prejudiced,  in  the  following 
cases : 

12  N.  Y.,  39;  11  N.  T.t  324;  9  N.  Y.,  278;  10  B.,  523;  2  B.,  396;  1  H., 
168;  4  W.,  196;  2  W.,  262;  10  Pai.,  284,  485,  606;  9  Pal,  234,  243, 
372;  7  Pai.,  361,  513;  5  Pal,  120,  489;  4  Pal,  282,  378,  444;  3 
Pai,  199;  2  Pai.,  422,495,  679;  1  Pai.,  35;  2  Ed.,  620;  3  Ed.,  236, 
248;  4  Ed.,  119,  430;  2  S.  Ch.,  738;  3  8.  Ch.,  676;  2  D.,  570;  2 
Cow.,  623;  10  J.  R.,  328;  3  J.  Ca.,  668;  2  J.  Ca,,  291;  1  Du.,  451, 
612;  21  How.  P.  R,  105;  15  How.  P.  B.,  81;  14  How.  P.  R.,  26; 
8  How.  P.  R,  226;  4  How.  P.  R.,  369;  10  Ah.,  264;  6  Ab.,  84,  240; 
1  Ab.,  461;  30  How.  P.  R.,  132 ;  24  How.  P.  R.,  434. 

i.  All  attornies,  counsellors,  solicitors,  clerks,  registers,  °*JJ*™01 
sheriffs,  coroners,  and  all  other  persons  in  any  manner  duly  com  8* 
selected  or  appointed  to  perform  any  judicial  or  ministerial 
services,  for  arty  misbehaviour  in  such  office  or  trust,  or  for 
any  wilful  neglect  or  violation  of  duty  therein ;  for  disobe- 
dience of  any  process  of  such  court,  or  of  any  lawful  order 
thereof,  or  of  any  lawful  order  of  a  judge  of  such  court,  or 
of  any  officer  authorised  to  perform  the  duties  of  such  judge : 

2.  Parties  to  suits,  for  putting  in  fictitious  bail  or  sureties,  £art,.C8£r 
or  for  any  deceit  or  abuse  of  the  process  or  proceedings  of  ece  tf  * 
the  court: 

3.  Parties  to  suite,  attornies,  counsellors,  solicitors  and  all  Not  paying 
other  persons,  for  the  non-payment  of  any  sum  of  money  d«SSf  Ac. 
ordered  by  such  court  to  be  paid,  in  cases  where  by  law     [*35] 
execution  cannot  be  awarded  for  the  collection  of  such  sum ; 

and  for  any  other  disobedience  to  any  lawful  order,  decree  or 
process  of  such  court : 

4.  All  persons,  for  assuming  to  be  officers,  attornies,  soli-  interfering 
citors  or  counsellors  of  any  court,  and  acting  as  such  without  wcdinS", 
authority ;  for  rescuing  any  property  or  persons,  which  shall  ** 

be  in  the  custody  of  any  officer,  by  virtue  of  process  issued 
from  such  court;  for  unlawftdly  detaining  any  witness  or 
party  to  a  suit,  while  going  to,  remaining  at,  or  returning 
from,  the  court  where  such  suit  shall  be  noticed  for  trial ;  and 
for  any  other  unlawful  interference  with  the  process  or  pro- 
ceedings in  any  action : 

5.  All  persons   summoned  as  witnesses,  for  refusing  or  g^1^ 
neglecting  to  obey  such  summons,  or  to  attend  or  be  sworn,  witnesses 
or  answer,  as  such  witness : 

e.  Persons  summoned  as  jurors  in  any  court,  for  improperly  JnroM- 
conversing  with  any  party  to  a  suit  to  be  tried  at  such  court, 
or  with  any  other  person  in  relation  to  the  merits  of  such 
suit ;  for  receiving  communications  from  any  such  party,  or 
from  any  other  person,  in  relation  to  the  merits  of  any  such 
suit,  without  immediately  disclosing  the  same  to  the  court : 

7.  All  inferior  magistrates,  officers  and  tribunals,  for  dis-  ^jff™ 
obedience  of  any  lawful  order  or  process  of  a  superior  court,  irate*.  &c 
or  for  proceeding  in  any  cause  or  matter  contrary  to  law, 
after  such  cause  or  matter  shall  have  been  removed  from  their 
jurisdiction;  and, 

s.  All  other  cases,  where  attachments  and  proceedings,  as  £""*  mml 
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for  contempts,  have  been  usually  adopted  and  practised  in 
courts  of  record,  to  enforce  the  civil  remedies  of  any  party  to 
a  suit  in  such  court,  or  to  protect  the  rights  of  any  such  party. 
when  sum-      $  2.  When  any  misconduct,  punishable  by  fine  and  imprison - 
xnary-        merit,  as  declared  in  the  last  section,  shall  be  committed  in 
the  immediate  view  and  presence  of  the  court,  it  may  be* 
punished  summarily,  by  fine  or  imprisonment,  or  both,  as 
herein  after  prescribed, 
when  no-        §  3.  When  such  misconduct  is  not  so  committed,  the  court 
Wen.10  shall  be  satisfied  by  due  proof,  by  affidavit,  of  the  facts 
charged,  and  shall  cause  a  copy  of  such  affidavits  to  be  served 
on  the  party  accused,  a  reasonable  time  to  enable  him  to 
make  his  defence ;  except  in  cases  of  disobedience  to  any  rule 
or  order  requiring  the  payment  of  money,  and  of  disobedi- 
ence to  any  subpoena. 

18  N.  Y.,  353;  2  S.  S.  C,  727. 

Attachment  §  4.  When  any  rule  or  order  of  a  court  shall  have  been 
romptS£.  Biade  for  the  payment  of  costs,  or  any  other  sum  of  money, 
and  proof,  by  affidavit,  shall  be  made  of  the  personal  demand 
of  such  sum  of  money,  and  of  a  refusal  to  pay  it,  the  court 
may  issue  a  precept  to  commit  the  person  so  disobeying  to 
prison,  until  such  sum,  and  the  costs  and  expenses  of  the 
proceeding,  be  paid. 

2  B.,  396;  1  H.,  155;  1  EdM  114;  9  Pai.,  610;  4  Pal,  283,  398;  see 
Laws  of  1847,  ch.  390.    Post,  vol.  4,  p.  630;  24  How.  P.  R,  434. 

i530]        §  5.  In  all  cases,  other  than  that  specified  in  the  last  section, 
when  order  the  court  shall  either  grant  an  order  to  the  accused  party,  to 
menuo"     show  cause,  at  some  reasonable  time  to  be  therein  specified, 
why  he  should  not  be  punished  for  the  alleged  misconduct; 
or  shall  issue  an  attachment  to  arrest  such  party,  and  to 
bring  him  before  such  court,  to  answer  for  such  misconduct. 

2  B.  Ch.,  271;  1  B.  Ch.,  29;  9  Pai.,  374;  4  Pal,  360,  378;  1  H.f  154;  2 
Cai.,  251;  10  J.  R.,  328;  5  J.  R.,  115;  4XC.  R.,  57;  3  J.  C.  R^ 
311;  14  How.  P.  R.,  465;  13  How.  P.  R.,  173,  331;  4  How.  P.  R.f 
369;  5  Du.,  630;  2  S.  S.  C,  727. 

Attachment  §  6.  When  a  rule  shall  have  been  entered  in  any  court, 
without"  according  to  the  practice  thereof,  requiring  any  officer  or 
wto?1  other  person  to  whom  any  process  of  such  court  may  have 
been  directed  and  delivered,  to  return  the  same,  an  attach- 
ment for  disobedience  of  such  rule,  may  issue  according  to 
the  practice  of  the  court,  to  arrest  such  officer  or  person, 
to  answer  for  such  disobedience,  without  special  application  to 
the  court- 

21  W.,  57;  24  How.  P.  R.,  136. 

Habeas  S  ?•  If  the  party  charged  with  misconduct,  be  in  the  custody 

corpns.       0f  any  officer,  by  virtue  of  an  execution  against  his  body,  or 

by  virtue  of  any  process  for  other  contempts  or  misconduct, 

the  court  may  award  a  writ  of  habeas  corpus,  to  bring  up  the 

body  of  such  person,  to  answer  for  such  misconduct. 

22  W.,  635. 


answer. 
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g  8.  In.  cases  where  a  party  is  entitled  to  an  attachment  £££  13, 
against  any  person,  without  the  special  order  of  the  court,  •icgie^dge 
and  such  person  shall  be  in  custody,  as  specified  in  the  last  may 
section,  a  writ  of  fatal*  c&rpus,  to  bring  up  such  person,  may 
be  allowed  by  any  judge  of  the  court,  or  by  any  officer  autho- 
rised to  perform  the  duties  of  such  judge  in  vacation. 

g  9.  Such  writ  shall  authorise  the  sheriff  in  whose  custody  Pwyor 
such  person  shall  be,  to  remove  and  bring  him  before  the  8  er 
court  to  which  the  same  shall  be  returnable,  and  to  detain 
him  at  the  place  where  such  court  shall  be  sitting,  until  some 
order  be  made  by  the  court  for  his  disposition. 

g  10.  When  an  attachment  shall  be  issued,  according  to  the  JSfggJ 
provisions  of  this  Title,  by  the  special  order  of  any  court,  direct©*. 
such  court  shall  direct  the  penalty  in  which  the  defendant 
shall  give  bond  for  his  appearance  to  answer. 

21  W.,  58. 

g  11.  In  all  other  cases,  when  a  party  shall  be  entitled  to  Jjjig 
an  attachment,  without  the  special  order  of  the  court,  he  wll  &<=. 
shall  make  application  to  a  judge  of  the  court,  or  to  some 
officer  authorised  to  perform  the  duties  of  such  judge,  who, 
upon  due  proof  of  the  facts  and  circumstances,  shall  direct 
the  penalty  in  which  the  defendant  shall  give  bond  for  his 
appearance,  to  answer  to  the  matters  alleged  against  him ; 
and  shall  endorse  such  order  on  the  attachment. 

g  12.  Upon  arresting  any  defendant  upon  an  attachment,  ggjjf 
to  answer  for  any  alleged  misconduct,  the  sheriff  shall  keep  arrested. 
such  defendant  in  his  actual  custody,  and  shall  bring  him 
personally  before  the  court  issuing  the  attachment ;  and  shall 
keep  and  detain  him  in  his  custody,  until  such  court  shall  have     ww 
made  some  order  in  the  premises ;  unless  such  defendant  shall 
entitle  himself  to  be  discharged,  as  prescribed  in  the  next 
section. 

g  13.  In  cases  where  a  sum  shall  have  been  endorsed,  on  Si)*^ 
any  attachment  issued  by  the  special  order  of  the  court,  and  gjjf*^. 
where  any  sum  shall  have  been  so  endorsed  by  any  judge  or 
other  qfficer9  as  herein  before  prescribed,  the  defendant  shall 
be  discharged  from  arrest  on  such  attachment,  upon  executing 
and  delivering  to  the  officer  making  the  same,  at  any  time 
before  the  return  day  in  such  writ,  a  bond,  with  two  sufficient 
sureties,  in  the  penalty  endorsed  on  such  attachment,  to  such 
officer,  by  his  name  of  office  and  his  assigns,  with  a  condition 
that  the  defendant  will  appear  on  the  return  of  such  attach- 
ment, and  abide  the  order  and  judgment  of  the  court  there- 
upon. 

21  W.,  61;  9  How.  P.  R.f  306;  28  N.  T.,  320. 

g  14.  When  an  attachment  shall  be  issued  by  the  special  2J5*11 
order  of  a  court,  a  certificate  to  that  effect  shall  be  endorsed  court  only. 
thereon,  by  the  clerk  of  such  court;  and  if  no  sum  be  speci- 
fied, in  which  the  defendant  shall  be  held  to  bail  on  such  writ, 
he  shall  not  be  entitled  to  be  discharged  from  the  arrest  there- 
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on  upon  executing  any  bond,  or  in  any  other  manner,  unless 

upon  the  special  order  of  the  court  issuing  the  attachment. 

when  §  15.  When  an  attachment  shall  be  issued  without  the 

KfioJ.*0    special  order  of  the  court,  and  an  order  specifying  the  sum  in 

which  the  defendant  is  to  be  held  to  bail,  is  not  endorsed 

thereon,  the  defendant  shall  be  discharged  from  the  arrest 

thereon,  on  executing  a  bond  in  the  penalty  of  one  hundred 

dollars,  with  sureties,  in  the  same  manner  and  with  the  like 

condition. 

Bonds  to  i>e     §  16.  Upon  returning'  any  attachment,  the  officer  executing 

return  .    t^e  same  shall  return  the  bond,  if  any,  taken  by  him,  of  the 

defendant,  which  shall  be  filed  with  such  attachment. 
Neglect  to  §  17.  The  sheriff  or  officer  to  whom  any  attachment  shall 
tSeniL  he  delivered,  shall  return  the  same  by  the  return  day  specified 
therein,  without  any  previous  rule  or  order  for  that  purpose, 
and  in  case  of  default,  an  attachment  may  be  issued  against 
him  of  course,  upon  being  allowed  by  a  judge  of  the  court,  or 
by  some  officer  authorised  to  perform  the  duties  of  such  judge, 
upon  proof  of  such  default;  and  in  such  allowance,  the  canto 
of  issuing  the  same  shall  be  stated,  and  that  the  defendant  is 
not  to  be  discharged  upon  bail,  or  in  any  other  manner  but  by 
order  of  the  court 

23  W.,  102;  1  Pai.,  435;  3  Pal,  88. 

ib.  officer       §  18.  The  officer  to  whom  such  last  mentioned  attachment 

how  kept,    gj^  ^  deiivered,  shall  execute  the  same  by  arresting  and 

keeping  the  defendant  in  his  custody,  bringing  him  personally 

before  the  court,  and  detaining  him  in  such  custody,  until  the 

order  of  the  court. 

interroga-       $  19-  When  any  defendant  arrested  upon  an  attachment, 

SJSJ/jE1"  shall  have  been  brought  into  court,  or  shall  have  appeared 

[038]     therein,  the  court  shall  cause  interrogatories  to  be  filed, 

specifying  the  facts  and  circumstances  alleged  against  the 

defendant,  and  requiring  his  answer  thereto;  to  which  the 

defendant  shall  make  written  answers,  on  oath,  within  such 

reasonable  time  as  the  court  shall  allow.    The  court  may 

receive  any  affidavits  or  other  proofs,  contradictory  of  tile 

answers  of  the  defendant,  or  in  confirmation  thereof;  and 

upon  the  original  affidavits,  such  answers  and  such  subsequent 

proof,  shall  determine  whether  the  defendant  has  been  guilty 

of  the  misconduct  alleged. 

11  N.  Y.,  69;  9  Pai.,  372;  1  Pai.,  606;  5  Du.,  630;  30  How.  P.  £.,  131. 

when  a*  S  20.  If  the  court  shall  adjudge  the  defendant  to  have  been 
£nniehed.bc  guilty  of  the  misconduct  alleged,  and  that  such  misconduct 
was  calculated  to,  or  actually  did,  defeat,  impair,  impede  or 
prejudice  the  rights  or  remedies  of  any  party,  in  a  cause 
or  matter  depending  in  such  court,  it  shall  proceed  to  impose 
a  fine,  or  to  imprison  him,  or  both,  as  the  nature  of  the  case 
shall  require,  but  in  all  cases  which  have  arisen  or  may  here- 
after arise  under  the  provisions  of  this  title,  the  court  or 
tribunal  ordering  such  imprisonment,  may,  in  their  discretion 
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(in  cases  of  inability  to  perform  the  requirements  imposed)   ™Li  * 
relieve  the  person  or  persons  so  imprisoned  in  such  manner 
and  upon  such  terms  as  they  shall  deem  just  and  proper. 

Laws  of  1843,  ch.  9 ;  9  N.  Y.t  278 ;  1  Du.,  512 ;  3  S.  S.  C,  676 ;  20  How. 
P.  R,  361;  31  How.  P.  R.,  476. 

S  21.  If  an  actual  loss  or  injury  shall  have  been  produced  rineto 
to  any  party,  by  the  misconduct  alleged,  a  fine  shall  be  £j™a 
imposed  sufficient  to  indemnify  such  party,  and  to  satisfy  his  party' 
costs  and  expenses,  which  shall  be  paid  over  to  him,  on  the 
order  of  the  court.    And  in  such  case  the  payment  and 
acceptance  of  such  fine,  shall  be  an  absolute  bar  to  any  action 
by  such  aggrieved  party,  to  recover  damages  for  such  injury 
or  loss. 

9  Pai.,  372;  7  Pai.,  367 ;  1  H.,  156;  15  W.,  602;  4  Du.,  153;  1  Du..  512; 
4PaL,282. 

g  22.  In  all  other  cases  the  fine  shall  not  exceed  two  him-  Amount  m 
dred  and  fifty  dollars,  over  and  above  the  costs  and  expenses  othercftf>e8' 
of  the  proceedings. 

§  28.  When  the  misconduct  complained  of,  consists  in  the  Time  of 
omission  to  perform  some  act  or  duty,  which  it  is  yet  in  mcnt*&£ 
the  power  of  the  defendant  tp  perform,  he  shall  be  imprisoned 
only,  untQ  he  shall  have  performed  such  act  or  duty,  and  paid 
such  fine  as  shall  be  imposed,  and  the  costs  and  expenses  of 
the  proceedings. 

4  Pal,  282;  2  Pai.,  40. 

$  24.  In  such  case  the  order  and  process  of  commitment  contents  «.i 
shall  specify  the  act  or  duty  to  be  performed,  and  the  amount order' &c' 
of  the  fine  and  expenses  to  be  paid. 

1  H.,  168. 

S  25.  In  all  other  cases,  where  no  special  provision  is  other-  when  to  bo 
wise  made  by  law,  if  imprisonment  be  ordered,  it  shall  be  for  enSnSS^ 
some  reasonable  time  not  exceeding  six  months,  and  until  the  *°* 
expenses  of  the  proceeding  are  paid;  and  also  if  a  fine  be 
imposed,  until  such  fine  be  paid;  and  in  the  order  and  pro- 
cess of  commitment,  the  duration  of  such  imprisonment  shall 
he  expressed. 

4  Pal,  282 ;  1  H.,  155 ;  1  Du.,  512. 

$  26.  Persons  proceeded  against  according  to  the  provisions  Liable  to 
of  this  Title,  shall,  notwithstanding  be  liable  to  indictment  indictmcnt 
for  the  same  misconduct,  if  it  be  an  indictable  offence;  but 
the  court  before  which  a  conviction  shall  be  had  on  such 
indictment,  shall  take  into  consideration  the  punishment 
before  inflicted,  in  forming  its  sentence. 

§  27.  If  the  defendant  against  whom  an  attachment  shall     [539] 
have  been  issued  and  returned  served,  do  not  appear:  on  the  ggJto' 
return  day  thereof,  the  court  may  either  award  another 
attachment,  or  may  order  the  bond  taken  on  the  arrest  to  be 
prosecuted,  or  both. 

7  B.,  583 ;  21  W.,  67 ;  3  W.,  423 ;  15  How.  P.  R.,  496. 
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sSton  **  §  28.  Such  order  shall  operate  as  an  assignment  of- the  bond 
bond.  to  any  aggrieved  party  who  shall  be  authorised  by  the  court 
to  prosecute  the  same,  and  such  party  may  maintain  an  action 
thereon  in  his  own  name,  as  assignee  of  the  sheriif  or  officer 
to  whom  the  same  was  given,  in  the  same  manner  as  in  other 
actions  on  bonds,  with  condition  to  perform  covenants  other 
than  for  the  payment  of  money. 

7  B.,  583. 

Damages        §  29.  The  measure  of  the  damages  to  be  assessed  in  such 

therein.      action,  shall  be  the  extent  of  the  loss  or  injury  sustained  by 

such  aggrieved  party,  by  reason  of  the  misconduct  for  which 

the  attachment  was  issued,  and  his  costs  and  expenses  in 

prosecuting  such  attachment. 

17  W.,  59;  4Du.,  148. 

when  sued      §  30.  If  there  be  no  party  aggrieved  by  the  misconduct  for 
attorney.01   which  the  attachment  was  issued,  the  court,  in  case  the 
defendant  shall  fail  to  appear  according  to  the  condition  of 
the  bond  taken  on  the  arrest,  shall  order  the  same  to  be 
prosecuted  by  the  attorney-general  or  by  the  district  attorney 
of  the  county  in  which  the  bond^  was  taken,  in  the  name  of 
the  officer,  who  took  such  bond. 
fiecoverr;       §  31.  In  such  case  the  whole  penalty  of  the  bond  shall  be 
8355*      forfeited  and  recovered,  and  from  the  monies  collected  thereon, 
the  court  shall  order  such  sum  to  be  paid  to  the  party  prose- 
cuting the  attachment,  as  the  court  ordering  the  prosecution 
shall  think  proper,  to  satisfy  the  costs  and  expenses  incurred 
by  him,  and  to  compensate  him  for  any  iiyury  he  may  have 
sustained  by  the  misconduct  for  which  such  attachment  was 
issued;  and  the  residue  of  such  monies  shall  be  paid  into  the 
treasury  of  this  state. 
Taking  §  32.  If  on  the  return  of  executions  duly  issued  upon  any 

•urei?e»ic,lt  judgment  obtained  on  such  bond,  it  shall  appear  that  the 
sureties  taken  therein  were,  at  the  time  of  taking  them, 
insufficient,  and  that  the  officer  receiving  them  had  reasona- 
ble grounds  to  doubt  their  sufficiency,  he  shall  be  liable  in 
an  action  on  the  case,  to  the  party  aggrieved,  who  may  have 
prosecuted  such  suit,  for  the  amount  of  the  judgment  recovered 
by  him,  and  for  his  costs  and  expenses  in  such  suit;  or  if  such 
suit  was  brought  by  the  attorney-general,  or  a  district  attorney, 
an  action  on  the  case  may  in  like  manner  be  brought  by  them, 
in  the  name  of  the  people  of  this  state,  for  the  amount  of  the 
judgment  so  recovered ;  and  the  same  disposition  of  the  monies 
collected  in  such  action  on  the  case  against  such  officer,  shall 
be  made  as  directed  in  the  last  section. 
Miscondnct  §  33.  When  any  misconduct,  which,  by  the  provisions  of 
ate  rent.  ^^  rpitje>  may  ^  punned  by  fine  or  imprisonment,  shall 
have  occurred  at  any  circuit  court,  or  in  reference  to  any  pro- 
[540]  cess  or  proceedings  pending  in  or  returnable  to  such  court, 
and  which  shall  not  have  been  punished  by  such  court,  the 
supreme  court  shall  have  the  same  jurisdiction  and  power  to 
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inquire  into  and  punish  the  same,  as  if  such  misconduct  had  ""* 
occurred  in  the  supreme  court,  or  in  reference  to  any  process 
or  proceedings  thereon. 

$  34.  Whenever  any  person  who  shall  have  been  duly  aub-  gjgjg*  of 
pcenaed  to  appear  at  a  circuit  court,  to  testify  in  any  cause  to  Judges. 
be  tried  therein,  shall  neglect  or  refuse  to  attend,  in  pursuance 
of  such  writ,  the  justice  or  judge  holding  such  circuit  court, 
shall  have  power  to  award  an  attachment  against  such  per- 
son, and  to  proceed  thereon  to  punish  such  misconduct, 
according  to  the  provisions  of  this  Title,  except  as  herein 
otherwise  provided. 

g  35.  Such  writs  of  attachment  shall  be  issued  under  the  ^euuii. 
seal  of  the  supreme  court,  shall  be  tested  on  some  day  of  ft™*1* 
the  previous  term  of  the  said  court,  in  the  name  of  the  chief 
justice  of  the  supreme  court,  and  shall  be  made  returnable 
in  such  circuit  court,  before  the  judge  holding  the  same,  upon 
any  day  previous  to  the  adjournment  thereof;  and  the  allow- 
ance of  such  writs,  shall  be  endorsed  thereon  by  the  judge 
awarding  the  same. 

S  36.  The  officer  to  whom  any  such  attachment  allowed  by  £2W  cxecn 
a  judge  holding  a  circuit,  is  directed  and  delivered,  shall  exe- 
cute the  same,  by  arresting  and  keeping  the  defendant  in  his 
custody,  by  bringing  him  personally  before  the  court  on  the 
return  day  thereof,  and  by  detaining  him  in  such  custody  until 
discharged  by  the  order  of  such  court. 

S  37.  Whenever  by  the  provisions  of  this  Title,  an  officer  gS££S# 
is  required  to  keep  any  person  arrested  upon  an  attachment,  *c- 
in  actual  custody,  and  to  bring  him  personally  before  any 
court,  the  inability,  from  sickness  or  otherwise,  of  such  person 
to  attend  such  court  personally,  shall  be  a  sufficient  excuse 
for  not  bringing  him  before  such  court.    Nor  shall  any  such  JJjSKS 
officer  be  required,  in  any  case,  to  confine  any  person  arrested  ^ttoba 
upon  an  attachment  to  answer  for  misconduct,  in  any  prison,       '  . 
or  otherwise  to  restrain  him  of  personal  liberty,  except  so  far 
as  shall  be  necessary  to  secure  his  personal  attendance. 

See  Laws  of  1848,  ch.  9 ;  1837,  ch.  460.    Post,  vol.  4,  p.  486. 

TITLE  XIV. 

OF  ARBITRATIONS. 

SBO.   1.  Who  may  submit;  what  matters ;  how. 

2.  Claims  to  real  estate  which  may  and  may  not  be  submitted. 

3.  Arbitrators  to  appoint  time  for  hearing;  may  adjourn,  && 
4b  Oath  of  arbitrators. 

5.  Oaths  to  them  and  witnesses,  by  whom  administered. 

6.  Attendance  of  witnesses  how  compelled. 

7.  All  the  arbitrators  to  meet ;  when  majority  may  award. 
S.  Award  how  to  be  authenticated. 

9.  Upon  what  proof  award  to  be  confirmed.  N*411 

10.  Grounds  on  which  parties  may  move  to  vacate  award. 

11.  When  motion  may  be  made  to  modify  or  correct  award 

12.  Motions  to  vacate  or  modiQr  award,  when  made. 
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TITLE  11 


What  mat- 
ten,  how 
and  by 
whom  sub* 
milted. 


Claims  to 
real  estate. 


Time,  Ac. 
of  hearing. 


Oath  of 
arbitrators. 


Who  to  ad- 
minister 
oath* 


Sec.  13.  Powers  of  court;  when  to  direct  new  hearing. 

14.  Judgment,  when  and  how  to  be  rendered. 

15.  Record  of  judgment  to  be  made. 

16.  To  be  filed  and  docketed;  execution  thereon. 

17.  Return  to  writ  of  error  on  judgment 

18.  Mode  of  enforcing  judgment  for  performance  of  any  act 

19.  Costa  on  vacating  award;  payment  how  enforced. 

20.  Error  on  order  vacating  award. 

21.  Proceedings  of  court  on  reversing  order. 

22.  Certain  actions,  not  to  be  affected. 

23.  When  submission  cannot  be  revoked;  action  on  bond. 

24.  Proceedings  in  action;  damages  to  be  recovered. 

25.  No  other  than  the  damages  specified  to  be  recovered. 

§  1.  All  persons,  except  infants  and  married  women,  and 
persons  of  unsound  mind,  may,  by  an  instrument  in  writing, 
submit  to  the  decision  of  one  or  more  arbitrators,  any  contro- 
versy existing  between  them,  which  might  be  the  subject  of 
an  action  at  law,  or  of  a  suit  in  equity,  except  as  herein  other- 
wise provided ;  and  may,  in  such  submission,  agree  that  a 
judgment  of  any  court  of  law  and  of  record,  to  be  designated 
in  such  instrument,  shall  be  rendered  upon  the  award  made 
pursuant  to  such  submission. 

1  R.  L.,  125,  §  1;  21  N.  Y.f  149;  8  N.  Y.f  160;  4  tf.  Y.f  157,  567;  24  Bn 
147;  23  B.t  327;  20  B.,  486;  3  B.,  275;  1  B.,  584;  4  D.,  252,  347; 
7  K,  329;  2  H.,  272;  24  W.,  258;  15  W.,  624;  9  W„  649;  6  W.f 
583;  2  W.,  494,  505,  567;  1  W.,  326;  7  Cow.,  186;  6  Cow.,  383;  3 
Cow.,  639 ;  3  Cat,  253 ;  3  S.  S.  C,  4;  4  Du.,  133 :  1  Hilt,  469;  4  Ah, 
182 ;  6  How.  P.  R.,  316;  29  N.  Y.,  294;  28  N.  Y.f  250 ;  44  B.;  436. 

§  2.  No  such  submission  shall  be  made,  respecting  the  claim 
of  any  person  to  any  estate,  in  fee  or  for  life,  to  real  estate  ; 
but  any  claim  to  an  interest  for  a  term  of  years,  or  for  one 
year  or  less,  in  real  estate,  and  controversies  respecting  the 
partition  of  lands  between  joint  tenants,  or  tenants  in  com- 
mon, or  concerning  the  boundaries  of  lands,  or  concerning  the 
admeasurement  of  dower,  may  be  so  submitted,  to  arbitration. 

14  N.  Y.,  32 ;  15  B.,  649;  2  CaL,  319. 

§  3.  The  arbitrators  thus  selected,  shall  appoint  a  time  and 
place  for  the  hearing,  and  shall  adjourn  the  same  from  time 
to  time,  as  may  be  necessary ;  and  on  the  application  of  either 
party,  and  for  good  cause,  they  may  postpone  such  hearing, 
to  a  time  not  extending  beyond  the  day  fixed  in  such  submis- 
sion for  rendering  their  award. 

3B,  275;  1  B.,  325. 

§  4.  Before  proceeding  to  hear  any  testimony,  the  arbitra- 
tors shall  be  sworn  faithfully  and  fairly  to  hear  and  examine 
the  matters  in  controversy,  and  to  make  a  just  award,  accord- 
ing to  the  best  of  their  understanding. 

4N.  Y.,  157;  1  D.,  440. 

§  5.  Such  oath  may  be  administered  by  any  judge  of  any 
court  of  record,  or  by  any  justice  of  the  peace,  or  by  any  com- 
missioner of  deeds;  and  the  oaths  to  witnesses  and  other 
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persons  examined  before  such  arbitrators,  may  be  adminis-  mL*  a 
tered  by  such  arbitrators  or  any  or  either  of  them. 

Laws  of  1843,  ch.  187 ;  1816,  142. 

$  6.  Witnesses  may  be  compelled  to  appear  before  such  wummm. 
arbitrators,  by  subpoenas,  to  be  issued  by  any  justice  of  the 
peace,  in  the  same  manner  and  with  the  like  effect,  and  sub- 
ject to  the  same  penalties  for  disobedience  as  in  cases  of  trials 
before  justices  of  the  peace. 

5 How.  P.  E,  316;  H.&D.,  110. 

§  7.  All  the  arbitrators  must  meet  together,  and  hear  all  the     i*4*' 
proofs  and  allegations  of  the  parties ;  but  an  award  by  a  majo-  wh^Sy'1 ; 
rity  of  them,  shall  be  valid,  unless  the  concurrence  of  all  the  awftrd- 
arbitrators  be  expressly  required  in  the  submission. 

4  H.  Y.,  66t ;  S  a  S.  C.,  405 ;  1  HUt,  411;  29  K.  Y.,  293. 

§  8.  To  entitle  aqy  award  to  be  enforced,  according  to  the  A'jjf*^ 
provisions  of  this  Title,  it  must  be  in  writing,  subscribed  by  *c. 
the  arbitrators  making  the  same,  and  attested  by  a  subscribing 
witness. 

5  N.  Y.,  485 ;  23  £.,  If? ;  4  Du.,  133 ;  3  S.  S.  Q.f  4 ;  2  Cal,  319. 

§  9.  Upon  such  submission  being  proved  by  the  affidavit  JJJ^SP11  * 
of  a  subscribing  witness  thereto,  and  upon  the  award  made  in  ftw 
pursuance  thereof  being  proved  in  like  manner,  or  by  the  affi- 
davit of  the  arbitrators,  within  one  year  after  the  making  of 
the  same,  the  court  designated  in  such  submission  shall,  by 
rule,  in  open  court,  confirm  sueh  award,  unless  the  same  be 
vacated  or  modified,  or  n  decision  thereon  be  postponed,  as 
herein  provided. 

6  BL,  304;  4  H.f  662;  8  W.f  620;  6  WM  102;  18  Ab.,  348. 

§  10.  Any  party  complaining  of  such  award,  may  move  the  Jjgjg*1 vt 
court  designated  in  such  submission,  to  vacate  the  same,  upon  ™Zr£* 
either  of  the  following  grounds : 

i.  That  such  award  was  procured  by  corruption,  fraud  or 
other  undue  means : 

2.  That  there  was  evident  partiality  or  corruption  in  the 
arbitrators,  or  either  of  them  : 

s.  That  the  arbitrators  Were  guilty  of  misconduct,  in  refus- 
ing to  postpone  the  hearing,  upon  sufficient  cause  shown,  or 
in  refusing  to  hear  any  evidence,  pertinent  and  material  to  the 
controversy,  or  any  other  misbehavior,  by  which  the  rights  of 
any  party  shall  have  been  prejudiced : 

4.  That  the  arbitrators  exceeded  their  powers ;  or  that  they 
so  imperfectly  executed  them,  that  a  mutual,  final  and  definite 
award  on  the  subject  matter  submitted,  was  not  made. 

21  K.  Y.,  149;  4  N.  Y.f  688;  21  B.,  395;  7  B.,  431;  4B.t  250;  3  B.,  56; 
1  B.,  325 ;  1  B.  Oh.,  173;  4  D.,  194,  249:  7  H.t  329;  47  W.,  410;  10 
W.,  589 ;  1  J.  0.  $.,  101 ;  4  Du.,  133;  18  Ab.,  346. 

g  11.  Any  party  to  such  submission,  may  also  move  the  J^JJ00" 
court  designated  therein,  to  modify  or  correct  such  award,  in  awJ? 
the  following  cases : 
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TITLE  11 


Motions  to 
Tacate,  Ac 
awaxdi. 


[5431 


Proceed- 
ings by 
court 


Judgment ; 
costs. 


Record  of 
judgment* 


i.  Where  there  is  an  evident  miscalculation  of  figures,  or  an 
evident  mistake  in  the  description  of  any  person,  thing:  or 
property  referred  to  in  such  award : 

2.  Where  the  arbitrators  shall  have  awarded  upon  some 
matter  not  submitted  to  them,  not  affecting  the  merits  of  the 
decision  upon  the  matters  submitted : 

3.  Where  the  award  shall  be  imperfect  in  some  matter  of 
form,  not  affecting  the  merits  of  the  controversy ;  and  where, 
if  it  had  been  a  verdict,  such  defect  could  have  been  amended 
or  disregarded  by  the  court,  according  to  the  provisions  of 
law 

21  N.T.,  149;  7  B.,  431;  4  B.,  250;  1  B.,  325;  It  W.f  412;  10  W.,  689. 

§  12.  Every  such  application  to  vacate  or  modify  an  award, 
shall  be  made  to  the  court  designated  in  the  submission,  at 
the  next  term  after  the  publication  of  such  award,  upon  the 
same  notice  to  the  adverse  party,  as  in  other  cases  of  special 
motions,  if  there  be  lime  for  that  purpose ;  and  if  there  be  not 
time,  such  court,  or  any  judge  thereof,  may*  upon  good  cause 
shown,  order  a  stay  of  proceedings  on  such  award*  either 
absolutely,  or  upon  such  terms  as  shall  appear  just,  until  the 
term  of  the  court  next  after  such  first  term. 

21  N.  T.,  149;  1  Pal,  293. 

§  13.  On  such  application,  the  court  may  vacate  such  award 
in  any  of  the  cases  herein  before  specified;  and  if  the  time 
within  which  such  award  shall  have  been  required  to  be  made, 
by  the  submission,  has  not  expired,  may,  in  their  discretion, 
direct  a  rehearing  by  the  arbitrators;  and  in  the  cases  herein 
specified,  the  court  may  modify  and  correct  such  award,  so  as 
to  effect  the  intent  thereof,  and  to  promote  justice  between 
the  parties. 

S  14.  Upon  such  award  being  confirmed  or  modified,  the 
court  shall  render  judgment  in  favor  of  the  party  to  whom 
any  sum  of  money  or  damages  shall  have  been  awarded,  that 
he  recover  the  same;  and  if  the  award  shall  have  ordered  any 
act  to  be  done  by  either  party,  judgment  shall  be  entered  that 
such  act  be  done  according  to  such  order.  The  costs  of  the 
proceedings  shall  be  taxed  as  in  suits;  and  if  no  provision  for 
the  fees  and  expenses  of  the  arbitrators  shall  have  been  made 
in  the  award,  the  court  shall  make  the  same  allowance  as  pro- 
vided by  law  for  references;  but  no  costs  shall  be  taxed  for 
any  other  services  or  expenses  prior  to  such  application. 


r  services  or  expenses  prior 

21  N.  Y.,  149;  4  D.,  252;  44  B.,  436. 

\.  record  of  such  judgment  i 


§  15.  A  record  of  such  judgment  shall  be  made,  commenc- 
ing with  a  memorandum  reciting  the  submission ;  then  statin? 
the  hearing  before  the  arbitrators;  their  award;  the  proceed- 
ings of  the  court  thereupon,  in  modifying  or  confirming  such 
award;  and  the  judgment  of  the  court  for  the  recovery  of 
the  debt  or  damages  awarded,  and  that  the  parties  perform 
the  acts  ordered  by  the  award,  and  for  the  recovery  of  the 
costs  allowed. 
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§  16.  Such  record  shall  be  filed  and  docketed,  as  records  of  B™^fK 
judgments  in  other  cases;  shall  hfcve  the  same  force  and  effect  55gg*« 
in  all  respects;  be  subject  to  all  the  provisions  of  law  in  rela- 
tion to  judgments  in  actions,  and  may  in  like  manner  be 
removed  and  reversed  by  writ  of  error;  and  execution  shall 
issue  thereupon  against  the  property  or  person  of  any  party 
against  whom  a  recovery  shall  be  had,  in  all  respects  as  upon 
other  judgments. 

See  Code,  g  323,  471. 

§  17.  When  any  writ  of  error  shall  be  brought  on  such  JgJJj* 
judgment,  certified  copies  of  the  original  affidavits  upon  which  jSSment, 
any  application  in  relation  to  such  award  was  founded,  and  *& 
of  all  other  affidavits  and  papers  relating  to  such  application, 
shall  be  annexed  to,  form  a  part  of,  and  be  returned  with,  the 
record  of  the  judgment;  and  the  court  to  which  such  writ 
shall  be  returned,  /shall  reverse,  modify  or  amend,  or  affirm 
such  judgment,  or  any  part  thereof,  according  to  justice. 

Code,  g  323. 

§  18.  Where  by  such  judgment  any  party  shall  be  required     t544* 
to  perform  any  act,  other  than  the  payment  of  money,  the  wrta£llle 
court  rendering  such  judgmeitf  shall  enforce  the  same  by  rule ;  J|Id*ment8- 
and  the  party  refusing  or  neglecting  to  perform  and  execute 
such  act,  or  any  part  thereof,  shall  be  subject  to  all  the  penal- 
ties of  contemning  an  order  of  such  court,  and  may  be  pro- 
ceeded against  in  the  manner  prescribed  in  the  thirteenth 
Title  of  this  Chapter. 

1  R.  L.,  125,  §  h 

§  19.  If  upon  any  application  made  pursuant  to  the  fore-  Jggyj? 
going  provisions,  the  court  shall  vacate  and  set  aside  any  award. 
award  of  arbitrators,  costs  shall  be  awarded  to  the  prevailing 
party;  and  the  payment  thereof  may  be  enforced  by  rule  of 
the  court,  as  in  other  cases. 

S  20.  Upon  every  such  order  vacating  an  award,  the  party  Jjjj  ™ca- 
aggrieved  may  bring  a  writ  of  error,  as  upon  any  other  judg-  ting  award. 
ment  of  such  court;  to  which  writ  shall  be  returned  certified 
copies  of  such  order,  and  of  all  affidavits  and  papers  used  on 
such  application;  and  the  court  to  which  such  writ  shall  be 
returned,  shall  proceed  to  confirm  or  reverse  such  order,  as 
shall  be  just. 

§  21.  If  such  order  be  reversed*  the  proceedings  shall  be  gj£5f" 
remitted  to  the  court  from  which  they  were  removed,  to  pro-  reversal. 
ceed  thereon;  or  the  court  to  winch  such  proceedings  shall 
have  been  returned,  may  proceed  thereon,  after  due  notice  to 
the  party  complaining  of  such  award,  to  modify  or  confirm  the 
same,  in  the  same  manner,  and  with  the  like  effect,  as  if 
application  for  that  purpose  had  been  originally  made  to  such 
court. 

21N.Y.,  149;  EftD,  110. 

§  22.  Nothing  contained  in  this  Title,  shall  be  construed  to  g^*?^ 
impair,  diminish,  or  in  any  way  affect  the  power  and  authority  Title, 
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11  *  of  the  court  of  chancery  over  arbitrators,  awards,  or  the  paiw 
ties  thereto;  nor  to  impair  or  affect  any  action  upon  any 
award  or  upon  any  bond  or  other  engagement  to  abide  by  urn 
award. 

24  B,  632. 

SnESS?  $  23#  Whenever  any  submission  to  arbitration  shall  be  «h 
»io"  *c  yoked  by  a  party  thereto,  before  the  publication  of  an  award, 
the  party  so  revoking,  shall  be  liable  to  an  action  by  the 
adverse  party,  to  recover  all  the  costs,  expenses  and  damages 
which  he  may  have  incurred  in  preparing  for  such  arbitration. 
But  neither  party  shall  have  power  to  revoke  the  powers  of 
the  arbitrators,  after  the  cause  shall  have  been  finally  submit* 
ted  to  them,  upon  a  hearing  of  the  parties,  for  their  decision. 

30  B.,  228;  6 PaL,  678;  2  Ed.,  455. 

Action  for  §  24.  If  the  submission  so  revoked,  was  contained  in  the 
Woking,  condition  of  any  ^nd,  the  obligee  in  such  bond  shall  be  enti- 
tled to  prosecute  the  same,  in  the  same  manner  as  other  bonds 
with  conditions  other  than  for  the  payment  of  money,  and  to 
assign  such  revocation  as  a  breach  thereof;  and  for  such 
breach,  he  shall  recover  as  damages,  the  costs  and  expense 
incurred,  and  the  damages  sustained  by  him  in  preparing  for 
such  arbitration. 

30  B.,  228;  7  Cow.,  522. 

(Mai  §  25.  No  other  sum,  penalty,  forfeiture  or  damages  shall  be 
0ami<M:  recovered  for  any  revocation  of  a  submission  to  arbitration 
than  such  as  are  prescribed  in  the  two  last  sections ;  notwith- 
standing any  stipulated  damages,  penalty  or  forfeiture,  con- 
tained  in  such  submission,  or  in  any  other  instrument,  or 
agreement  collateral  thereto. 

See  19  N.  Y.,  584 ;  Laws  of  1843,  ch.  187 ;  Code,  §  S23,  471.    Pott, 
vol.  5,  pp.  03,  128. 

TITLE  XT. 

OF  THE  FORECLOSURE   OF  MORTGAGES  BY  ADVEMISmiafrT. 

Sso.    1.  What  mortgages  may  ba  foreclosed  by  advertisement 

2.  Requisites  to  entitle  mortgagee  to  foreclose. 

3.  Notice  of  foreclosure,  how  to  be  published,  6a 

4.  Contents  of  such  notice. 
6.  Sale,  how  postponed. 

6.  Sale,  how  to  be  made ;  how  much  to  be  raised. 
L  Mortgagee,  4c.,  may  purchase  premises. 

8.  Effect  of  sale. 

9.  Affidavit  of  sale,  by  whom  made ;  its  contents. 

10.  Affidavit  of  publishing  and  affixing  notice  of  sale,  tc 

11.  Such  affidavits,  before  whom  taken ;  where  filed. 

12.  To  be  recorded ;  effect  as  evidence. 

13.  Place  of  recording  to  be  neted  in  record  of  mortgage. 

14.  Evidence  of  title  when  purchase  by  mortgagee,  Ac 

15.  Certain  provisions  respecting  state  mortgages,  not  affected. 

22**  § 1-  Every  mortgage  of  real  estate,  heretofore  executed  by 

g^jj*?  any  person  being  at  the  time  more  than  twenty-five  yean  of 
'  age,  or  hereafter  executed  by  any  person  over  the  age  of  twen- 
ty-one years,  containing  therein  a  power  to  the  mortgagee  or 
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any  other  person,  to  sell  the  mortgaged  premises,  upon  default  X1TLK  * 
being  made  in  any  condition  of  such  mortgage,  may  be  fore- 
closed by  advertisement,  in  the  cases  and  in  the  manner  here- 
inafter specified. 

UL,  373,  g  5;  18  B.,  561;  13  B.,  144;  12  B.,  9;  7  Pai.;  248;  4  Pal, 
58;  1  Pal,  48;  7  W.,  458;  7  J.  0.  R., 45;  5  J.  C.  R.,  35;  3  J.  C.  R., 
129;  lCai.Ca.,1. 

S  2.  To  entitle  any  party  to  give  a  notice  as  herein  after  g^g £**• 
prescribed,  and  to  make  such  foreclosure,  it  shall  be  requisite,  ci<»w. 

i.  That  some  default  in  a  condition  of  such  mortgage  shall 
have  occurred,  by  Which  the  power  to  sell  became  operative  : 

2.  That  no  suit  or  proceeding  shall  have  been  instituted  at 
law,  to  recover  the  debt  then  remaining  secured  by  such 
mortgage,  or  any  part  thereof;  or  if  any  suit  or  proceeding 
has  been  instituted,  that  the  same  has  been  discontinued,  or 
that  an  execution  upon  the  judgment  rendered  thereon,  has 
been  returned  unsatisfied  in  whole  or  in  part ;  and, 

a.  That  such  power  of  sale  has  been  duly  registered,  or  the 
mortgage  containing  the  same  has  been  duly  recorded. 

13  B.,  137 ;  a  Ch.,  109;  4*  B.,  417. 

S  3.  Notice  that  such  mortgage  will  be  foreclosed  by  a  sale  Publishing 
of  the  mortgaged  premises,  or  some  part  of  them,  shall  be  ?o°4d«ke. 
given  as  follows : 

i.  By  publishing  the  same  for  twelve  weeks,  successively, 
at  least  once  in  each  week,  in  a  newspaper  printed  in  the 
county,  where  the  premises  intended  to  be  sold  shall  be  situ-     [346] 
ated ;  or  if  such  premises  be  situated  in  two  or  more  counties, 
in  a  newspaper  printed  in  either  of  them : 

2.  By  affixing  a  copy  of  such  notice,  at  least  twelve  weeks 
prior  to  the  time  therein  specified  for  the  sale,  on  the  outward 
door  of  the  building  where  the  county  courts  are  directed  to 
be  held,  in  the  county  where  the  premises  are  situated ;  or  if 
there  be  two  or  more  of  such  buildings,  then  on  the  outward 
door  of  that  which  shall  be  nearest  to  the  premises. 

3.  By  serving  a  copy  of  such  notice,  at  least  fourteen  days 
prior  to  the  time  therein  specified  for  the  sale,  upon  the  mort- 
gagor or  his  personal  representatives,  and  upon  the  subsequent 
gnuatees  and  mortgagees  of  the  premises,  whose  conveyance 
and  mortgage  shall  be  upon  record  at  the  time  of  the  first 
publication  at  the  notice,  and  upon  all  persons  having  a  lien 
by  or  under  a  judgment  or  decree  upon  the  mortgaged  premi- 
ses* subsequent  to  said  mortgage,  personally  or  by  leaving  the 
same  at  their  dwelling-house  in  charge  of  some  person  of 
suitable  age,  or  by  serving  a  copy  of  such  notice  upon  said 
persons,  at  least  twenty-eight  days  prior  to  the  time  therein 
specified  for  the  sale,  by  depositing  the  same  in  the  post-office 
property  folded  and  directed  to  the  said  persons  at  their 
respective  places  of  residence. 

Laws  of  1857.  ch.  308;  1844,  ch.  346;  1842,  ch.  277;  11  N.  Y.,  196; 
29  B.,  801 ;  20  BM  18;  17  B.,  100;  16  B.,  11,  347;  11  B.,  191 ;  9B., 
284,  482;  8  Cow.,  261;  3  Cow,  $41 ;  2  Cow..  195;  1  H.,  108;  5  J. 
C.  K.,  35;  9  Ab.f  66 ;  12  How.  P.  E.,  490.  Post,  vol.  4,  pp.  667,  633. 
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co^u*     S  *•  Every  such  notice  shall  specify, 
Buchnotice.     i.  The  names  of  the  mortgagor  and  of  the  mortgagee,  and 
the  assignee  of  the  mortgage,  if  any : 

2.  The  date  of  the  mortgage  and  where  recorded,  or  where 
the  power  of  sale  is  registered : 

3.  The  amount  claimed  to  be  due  thereon,  at  the  time  of 
the  first  publication  of  such  notice :  and, 

4.  A  description  of  the  mortgaged  premises,  conforming 
substantially  with  that  contained  in  the  mortgage. 

Laws  of  1831,  oh.  102;  21  N.  Y.t  188;  16  B.,  347;  11  PaL,  €19;  1  tt, 
110;  6J.  C.  R,  36;  9  Ab.,66;  12  How.  P.  R^  490 ;  6  How.  P.  R, 
493.    Poet,  vol.  3,  p.  130. 

putpon-        §  5.  Such  sale  may  be  postponed  from  time  to  time,  by 
e"     inserting  a  notice  of  such  postponement,  as  sooq  as  practi- 
cable, in  the  newspaper  in  which  the  original  advertisement 
was  published,  and  continuing  such  publication  until  the  time 
to  which  the  same  shall  be  postponed. 

4  D.,  107 ;  7  J.  R.,  217 ;  7  How.  P.  R.,  372 ;  31  N.  Y.,  161. 

£2d5tobe  S  6.  Such  sale  shall  be  at  public  auction,  in  the  day  time, 
nised  in  the  county  where  the  mortgaged  premises,  or  some  part 
of  them  are  situated ;  except  in  sales  on  mortgages  to  the 
people  of  this  state,  in  which  case  the  sale  may  be  made  at 
the  Oapitol.  If  the  premises  consist  of  distinct  farms,  tracts 
or  lots,  they  shall  be  sold  separately ;  and  no  more  farms, 
tracts  or  lots  shall  be  sold,  than  shall  be  necessary  to  satisfy 
the  amount  due  on  such  mortgage,  at  the  time  of  the  first 
publication  of  notice  of  sale,  with  interest,  and  the  costs  and 
expenses  allowed  by  law. 

1  R.  L.,  373,  §  6;  and  act  of  1822,  262;  13  N.  Y.,  211;  8  N.  Y.#  271; 
17  B.,  100;  8  B.t  12;  12  W.,  57;  7  PaL,  248;  7  How.  P.  R,  372. 

Mortgagee,     §  7.  The  mortgagee,  his  assigns,  and  his  or  their  legal  rep- 
piirchSI.    resentatives,  may  fairly  and  in  good  faith,  purchase  the 
premises  so  advertised,  or  any  part  thereof,  at  such  sale. 

1  R.  L.,  375,  §  10;  4 PaL,  58;  1  PaL,  48;  4 Cow.,  277. 

Meet  of  g  8.  Every  sale  pursuant  to  a  power  as  aforesaid,  and  con- 
me"  ducted  as  herein  prescribed,  hereafter  made  to  a  purchaser  in 
good  faith,  shall  be  equivalent  to  a  foreclosure  and  sale  under 
the  decree  of  a  court  of  equity,  so  far  only  as  to  be  an  entire 
bar  of  all  claim  or  equity  of  redemption  of  the  mortgagor, 
his  heirs  and  representatives,  and  of  all  persons  claiming 
under  him  or  them,  by  virtue  of  any  title  subsequent  to  such 
mortgage,  and  of  every  person  having  any  lien  or  claim  by 
or  under  such  subsequent  judgment  or  decree,  who  shall  have 
been  served  with  notice  of  such  sale  as  required  by  law. 

Laws  of  1857,  eh.  308;  1844,  ch.  346;  23  B.,  497;  17  B.,  100;  16  Bs 
264;  10  B.f  560;  8  B.(  618;  2  D„  344;  6  H..  67;  6  H.,  672;  1  JLi 
107 ;  4  PaL,  61 ;  14  J.  R.,  436 ;  5  Ab.,  370;  10  How.  P.  &,  5?;  3 
J.  C.  R.,  129 ;  31  N.  Y.,  169,  224;  36  B.,  615 ;  m  amended  by  Laws 
Of  1844,  ch.  346.    Post,  toL  4,  p.  667. 
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S  9.  An  affidavit  of  the  fact  of  any  sale  pursuant  to  such  ^r}5, 
notice,  may  be  made  by  the  person  who  officiated  as  auctioneer  Affidavit  of 
at  such  sale,  stating  the  time  and  place  at  which  the  same  palc' 
took  place,  the  sum  bid,  and  the  name  of  the  purchaser,  and 
shall  be  annexed  to  a  printed  copy  of  the  notice  of  sale. 

1  ILL.,  313,  §7,  8*9;  4D.,43. 

§  10.  An  affidavit  of  the  publication  of  such  notice  of  sale,  f>Jhijub-  Ac 
and  of  any  notice  of  postponement,  may  be  made  by  the  **££ 
printer  of  the  newspaper,  in  which  the  same  was  inserted,  or 
by  his  foreman  or  principal  clerk;  and  an  affidavit  of  the 
affixing  a  copy  of  such  notice  on  the  outward  door  of  the  court- 
house, may  be  made  by  the  person  who  affixed  the  same,  or 
by  any  other  person  who  saw  such  notice  so  posted,  during 
the  time  required,  and  an  affidavit  of  the  affixing  a  copy  of 
such  notice  in  the  said  books  so  to  be  provided  and  kept  by 
the  clerk  pursuant  to  the  first  section  of  this  act  may  be  made 
by  the  county  clerk  or  by  any  other  person  who  saw  such 
notice  so  affixed  during  the  time  required,  and  an  affidavit  of 
the  serving  a  copy  of  such  notice  on  the  persons  entitled  to 
service  thereof  may  be  made  by  the  persons  who  served  the 
same. 

Laws  of  1844,  ch.  346;   1857,  ch.  308;  16  B.,  347;   13  B.,  137;   10  B.t 
560 ;  1  Pal,  48 ;  4  Cown  266 ;  10  How.  P.  R.,  53.   Post,  vol.  4,  p.  667. 

§  11.  The  affidavit  specified  in  the  two  last  sections,  may  be  2}}|;ln£ftj1_n0 
taken  and  certified  by  any  judge  of  a  court  of  record,  any  dav&?  " 
supreme  court  commissioner,  or  any  commissioner  of  deeds, 
and  may  be  filed  in  the  office  of  the  clerk  of  the  county  where 
such  sale  took  place. 

4  Cow.,  277. 

§.  12.  Such  affidavits  shall  be  recorded  at  length  by  such  Jj^j1*- 
clerk,  in  a  book  kept  for  the  record  of  mortgages;  and  such  Seir  efcet. 
original  affidavits,  the  record  thereof,  and  certified  copies  of 
such  record,  shall  be  presumptive  evidence  of  the  facts  therein 
contained. 

29  B.,  303 ;  27  B.,  503 ;  20  B.,  559 ;  10  B.,  560 ;  4  D.,  43;  10  How.  P.  R^ 
53. 

S  13.  A  note  referring  to  the  page  and  book  where  the  J™j°fu 
evidence  of  any  sale  having  been  made  under  a  mortgage,  is  "^   Ufi" 
recorded,  shall  be  made  by  the  clerk  recording  such  evidence, 
in  the  margin  of  the  record  of  such  mortgage,  if  such  record 
be  in  his  office. 

§  14.  When  the  mortgaged  premises,  or  any  part  of  them,  *£§££  °f 
shall  have  been  purchased  at  such  sale  by  the  mortgagee,  his  SS^gam7 
legal  representatives,  or  his  or  their  assigns  or  by  any  other  Ac* 
person  or  persons  whatsoever,  as  herein  before  provided,  the 
affidavits  of  the  publication  and  affixing  notice  of  sale,  and 
of  the  circumstances  of  such  sale,  shall  be  evidence  of  the 
sale,  and  of  the  foreclosure  of  the  equity  of  redemption,  as 
herein  specified,  without  any  conveyance  being  executed,  in 
the  same  manner  and  with  the  like  effect,  as  a  conveyance 
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TTtL* !1   executed  by  a  mortgagee  upon  such  sale,  to  a  third  person 
hath  heretofore  been. 

Laws  of  1838,  eh.  268;  18  B.,  IIS;  18  fc,  187;  81  H.  T.t  159. 

rs«ToLi       5 15*  Nothing  contained  in  tins  Tide  shall  afffect  the  pro- 

P.  ai.]   •  visions  contained  in  Title  sixth  of  Chapter  ninth  of  the  First 

Part  of  the  Revised  Statutes,  in  relation  to  the  foreclosure  of 

mortgages  to  the  people  of  this  state,  so  for  as  the  same  are 

contrary  to  the  provisions  of  this  Title. 

See  Laws  of  1857,  ch.  808 ;  1844,  ch.  &46;  1842,  ch.  277;  1838,  eh. 
266;  4  PaL,  526;  14  J.  B.,  435;  16  J.  it,  1*5;  7  J.  R,  217;  Z  3. 
C.  R.,  120.    Post,  vol.  4,  pp.  667,  662. 
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TITLE  XIX 

OF  PROCEEDINGS  FOB  THE  DRAINING  OF  SWAMPS,  MABSHBS, 
AND  OTHER  LOW  LANDS. 

Sic  1.  By  whom  application  for  summons  to  be  mads. 

2.  Summons  for  jury,  contents;  notice  to  owner  of  land. 

3.  Duty  of  constable;  return  by  him. 

4.  When  jury  to  be  sworn;  contents  Of  oath. 

5  t  6.  Proceedings  before  and  by  jury;  their  inquisition. 

7.  When  applicant  may  enter  and  cut  ditch  on  lands  designated. 

8.  May  also  enter  afterwards  to  clear  out  ditoh. 

9.  Penalty  for  obstructing  or  Injuring  ditch. 

10.  Justice  to  file  map  and  inquisition  in  town  clerk's  office. 

11.  Costs. 

w'rfer  S  !•  Any  Person  owning  or  possessing  any  swamp,  bog, 
summons.  meadow  or  other  low  land,  within  this  state,  who  shall  be 
desirous  to  drain  such  land,  and  who  shall  deem  it  necessary, 
in  order  thereto,  that  a  ditch  or  ditches  should  be  opened 
through  the  lands  belonging  to  another  person  or  oth6r  persons, 
in  case  the  owners  of  any  such  lands  shall  refuse  to  permit 
the  opening  of  such  ditch  or  ditches  through  the  same,  may 
apply  to  any  justice  of  the  peace  residing  in  the  town  where 
such  lands  shall  lie,  for  such  summons  as  is  hereinafter  sped 
fled. 

Laws  of  1816,  158,  §  1;  1851,  ch.  345. 

jarybow        £  2.  The  justice  to  whom  such  application  shall  be  made, 

SSSto6*"*  shall  thereupon  issue  a  summons  directed  to  any  constable  of 

owner.       ffo  ggjd  town,  requiring  him  to  summon  twelve  reputable 

freeholders,  who  are  not  interested  in  the  said  lands,  nor  in 

any  of  them,  nor  in  any  wise  of  kin  to  either  of  the  parties, 

to  be  and  appear  on  the  premises,  at  a  certain  time  to  be 

specified  in  such  summons,  not  less  than  ten,  nor  more  than 

twenty  days  from  the  date  thereof.    The  summons  shall  also 

direct  the  constable  to  give  at  least  six  days1  notice  to  the 

owner  of  such  lands,  of  the  time  at  winch  sodi  jury  axe  to 

appear. 

Duly  of         §  3.  The  constable  to  whom  such  summons  shall  be  deli* 

con,to  *    vered,  shall  execute  the  same  by  summoning  such  jurors,  in 

the  same  manner  and  with  the  Hfee'autbdKty,  as  upon  vmdrm 

issued  in  causes  pending  before  justices  of  the  peace,  and 
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shall,  in  like  manner,  make  return  thereof,  and  of  the  feet  of  TrTLB  * 
his  haying  given  the  notice  therein  required. 

§  4.  The  justice  shall  attend  at  the  time  and  place  specified  j^*,0'^ 
in  the  summons,  and  if  it  appear  that  due  notice  has  been 
given,  as  required  in  the  summons,  and  if  twelve  freeholders, 
as  above  specified,  shall  then  and  there  appear,  he  shall 
administer  to  each  of  them  an  oath  or  affirmation,  well  and 
truly  to  examine  and  certify,  in  regard  to  the  benefits  or 
damages  which  will  result  from  the  opening  of  the  said  ditch 
or  ditches. 

Laws  of  1816,  1M,  §  2. 

S  5.  The  person  applying  to  have  such  ditch  or  ditches  £gj£f0re 
opened,  shall  then  deliver  to  the  jury  a  map  of  the  land  J«* 
through  which  the  same  are  to  be  opened,  on  which  map  the 
plan,  length,  width  and  depth  of  such  ditch  or  ditches,  shall 
be  particularly  designated.    The  jury  shall  personally  examine     i*49] 
the  premises,  and  hear  any  reasons  that  may  be  offered,  in 
regard  to  the  question  submitted  to  them ;  and  they  may,  if 
they  think  proper,  vary  the  plan  or  dimensions  of  any  ditch 
so  proposed  to  be  opened ;  but  in  such  case,  they  shall  desig- 
nate on  the  said  map,  the  alterations  made  by  "hem. 

§  6.  If,  after  taking  all  the  circumstances  into  consideration,  ™*j* 
the  jury  shall  be  satisfied  that  the  opening  of  such  ditch  or  q  *  on 
ditches  is  necessary  and  proper,  they  shall  so  certify  by 
inquisition  In  writing;  and  if  so  satisfied,  they  shall  further 
certify  by  such  inquisition,  that  the  benefits  which  will  accrue 
to  the  owner  of  the  lands,  from  the  opening  of  such  ditch  or 
ditches,  will  or  will  not  be  equal  to  any  damages  that  he  will 
sustain  thereby;  and  if  such  benefits  shall  be  certified  not  to 
be  equal  to  the  damages,  the  jury  shall  assess  the  damages, 
which,  in  their  judgment,  will  be  sustained  therefrom  by  such 
owner,  and  certify  the  same,  in  like  manner.  Every  such 
inquisition  shall  be  signed  by  all  the  jurors,  and  delivered  to 
the  justice. 

§  7.  Upon  payment  of  the  damages  assessed  by  the  jury,  ^ggj  tJT1 
and  the  costs  of  such  assessment,  or  if  no  damages  shall  have  «££on 
been  found  by  them,  upon  payment  of  the  costs  of  the  pro- 
ceedings, and  the  delivery  of  the  certificate  of  the  jury  to  the 
justice,  it  shall  be  lawful  for  the  person  applying  for  such 
summons,  to  enter,  with  his  servants,  teams,  carriages,  and 
other  necessary  implements,  upon  such  lands,  and  then  and 
there  to  cut  and  open  such  ditch  or  ditches  as  were  designated 
on  the  said  map,  according  to  the  plan  and  dimensions  therein 
specified  and  adopted  by  the  jury,  not  deviating  materially 
from  such  dimensions. 

Laws  of  1816, 158,  §  & 

§  8.  After  such  ditch  or  ditches  shall  have  been  opened,  it  ^£def>r 
shall  be  lawful  for  the  said  applicant,  his  hears  and  assigns 
forever  thereafter,  from  time  to  time,  as  it  shall  become 
necessary,  to  enter  upon  the  lands  through  which  such  ditch 
EL— n 
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una  17.  or  ^j^jjgg  sjjan  jjave  i>een  opened,  for  the  purpose  of  clearing 
out  and  scouring  the  same;  and  then  and  there  to  clear  out 
and  jscour  such  ditch  or  ditches,  in  such  manner  as  to  preserve 
the  original  length,  depth,  and  width  thereof. 

Laws  of  1816,  158,  §  4. 

penalty  for  §  9.  Any  person  who  shall  dam  up,  obstruct,  or  in  any  way 
dSSt11*  injure  any  ditch  or  ditches  so  opened,  shall  be  liable  to  pay  to 
the  person  owning  or  possessing  the  swamp,  bog,  meadow, 
or  other  low  land,  for  the  draining  of  which  such  ditch  or 
ditches  shall  have  been  opened,  double  the  damages  that  shall 
be  assessed  by  the  jury  for  such  irgury ;  and  in  case  of  a  second 
offence  by  the  same  person,  treble  such  damages. 

Laws  of  1816, 158,  §  5. 

Snief0,  *°  S  10-  The  justice  before  whom  any  proceedings  shall  be  had 
under  this  Title,  shall  cause  the  map  delivered  by  the  appli- 
cant, and  the  inquisition  of  the  jury  which  he  shall  certify  to 
[590]  have  been  taken  before  him,  to  be  filed  in  the  clerk's  office  of 
the  town  wherein  the  premises  shall  be  situated,  to  be  kept 
in  the  said  office  as  a  record  of  the  proceedings  between  the 
parties. 

Laws  of  1816,  158,  §  6. 

CoBta-  §  11.  The  justice  before  whom  such  proceedings  shall  be 

had,  and  the  constable  who  summons  the  jury,  shall  be  entitled 
for  all  their  services  therein  to  a  fee  of  one  dollar  each,  and  the 
jurors  shall  be  entitled  to  fifty  cents  each,  in  case  they  attend 
and  agree  upon  and  sign  an  inquisition  in  pursuance  of  section 
six. 

Laws  of  1851,  ch.  345. 

TITLE  XVII. 

GENERAL  MISCELLANEOUS  PROVISIONS  CONCERNING  SUITS  AND 
PROCEEDINGS  IN  CIVIL  CASES. 

Sbo.   1.  Penalty  for  suing  in  the  name  of  another  without  consent. 

2.  Jurors  and  officers  not  to  be  disqualified  in  certain  cases. 

3.  Fine  on  sheriffs,  Ac,,  for  not  executing  process. 

4.  When  fines  may  be  imposed  on  jurors. 

5.  Sheriffs  and  other  officers  to  attend  certain  juries. 

6.  Notice  of  fine  to  be  given  to  person  fined 

1.  When  delinquency  and  fine  to  be  certified  to.  common  pleas. 

8.  Proceedings  to  collect  fine. 

9.  Officers  empowered  to  take  bail,  Ac.,  may  administer  oaths. 

10.  When  notices  may  be  printed  in  another  county. 

11.  Oaths,  to  be  administered  in  certain  cases. 

12.  Official  certificate  of  paper  not  being  found,  how  far  evidence. 

13.  Suits  by  the  people,  subject  to  all  laws  relating  to  private  suits. 

14.  Costs  of  such  suits  how  to  be  certified  and  paid. 

15.  Detinue  and  outlawry  in  civil  cases,  abolished. 

16.  Trespass  on  the  case  may  be  brought  for  certain  trespasses, 

17.  Copy  of  certain  suggestions  to  be  served  on  adverse  party. 

18.  Truth  of  suggestion  how  to  be  tried. 

19.  Party  making  suggestion  may  be  non-suited. 

20.  Cases  when  defendant  may  tender  debt  or  damages. 
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Sl&ai  Arts.  Effect  of  tender,  if  found  sufficient  TrrUB  " 

23.  Tender  when  accepted,  to  be  deducted  from  recovery. 
24  &  25.  Proceedings  to  compel  testimony  on  motions. 
26.  Discharging  juries  of  inquiry. 
37.  Kajority  may  act  upon  meeting  of  alL 
28,  29  k  30.  Proceedings  to  collect  surplus  arising  from  sale  of  taxes. 

31.  Number  of  days  between  teste  and  return  of  process. 

32.  Attachments  against  sheriffs  neglecting  to  return  certain  warrants. 

33.  Bonds  required  by  law,  when  deemed  sufficient 

34.  When  defects  therein  may  be  amended. 

35.  Judgments  rendered  before  division  of  a  county,  how  executed. 

36.  When  defendants  imprisoned  to  be  charged  in  execution. 

37.  When  and  how  to  be  discharged. 

38.  Certain  transcripts  to  be  obtained  from  United  States  court  in  New-York. 

39.  To  be  entered  in  his  docket  by  clerk  of  supreme  court  in  New- York. 

40.  To  be  sent  to  clerks  at  Albany  and  Utica. 

41.  Transcripts  from  United  States  court  at  Utica,  to  be  obtained. 

42.  To  be  transcribed  and  sent  to  Albany  and  New- York. 

43.  Such  transcripts  to  be  obtained  hereafter  and  sent. 

44.  Dockets  in  what  books  to  be  entered. 

45.  Expenses  of  procuring  transcripts,  Ac.,  how  paid. 

46.  Pees  for  searches  and  copies  of  such  transcripts. 


-J,  Ac. 

name  of 


8 1.  Every  person  who  shall,  for  vexation  and  trouble,  or  [JJw^ 
maliciously,  cause  or  procure  any  other  to  be  arrested,  attached,  another9. 
or  in  any  way  proceeded  against,  by  any  process  or  proceed- 
ing at  law  or  iq  equity,  or  in  any  other  manner  prescribed 
by  law,  to  answer  to  the  suit  or  prosecution  of  any  person, 
without  the  consent  of  such  person,  or  where  there  is  no  such 
person  known,  shall  forfeit  to  the  person  so  arrested,  attached  £M1J 
or  proceeded  against,  treble  the  damages  and  expenses,  which, 
by  any  verdict,  shall  be  found  to  have  been  sustained  and 
incurred  by  him;  and  shall  forfeit  to  the  person  in  whose 
name  such  arrest  or  proceeding  was  had,  two  hundred  and 
fifty  dollars,  and  shall  be  deemed  guilty  of  misdemeanor, 
punishable,  on  conviction,  by  imprisonment,  for  a  time  not 
exceeding  six  months. 

1  B.  L.,  1T4>  §  10. 

§  2.  No  inhabitant  of  any  town,  city  or  county,  shall  be  JKwS* 
disqualified  as  a  juror  or  witness  in  any  cause  brought  to  j}^**11* 
recover  any  penalty  or  forfeiture,  on  the  ground  that  such 
penalty  or  forfeiture  is  to  be  applied  for  the  benefit  of  such 
town,  city  or  county,  or  for  the  benefit  of  the  poor  thereof; 
nor  shall  any  officer,  on  such  ground,  be  disqualified  from  serv- 
ing any  process  for  the  summoning  of  a  jury  in  such  cause. 

§  3.  Every  sheriff,  constable,  marshal  or  other  officer,  to  ffiSJV, 
whom  shall  be  directed  and  delivered  any  attachment,  sum-  {J*^*1 
mons,  precept  to  summon  a  jury,  warrant  to  apprehend  a 
witness  or  any  other  person,  or  any  other  process  authorised 
by  law  to  be  issued  by  a  circuit  judge,  supreme  court  com- 
missioner, judge  of  county  courts,  or  justice  of  the  peace,  in 
any  special  proceeding  or  matter  before  such  judge,  commis- 
sioner or  justice,  except  civil  suits  before  justices  of  the  peace, 
shall  execute  such  process,  as  therein  commanded,  and  for  any 
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1X03  ""   wilful  neglect  so  to  do,  may  be  fined  by  the  officer  issuing  the 
same,  in  a  sum  not  exceeding  twenty-five  dollars. 

Laws  of  1821,  29;  6  Cow.,  660. 

on  laren        g  4.  When  any  person  shall  have  been  personally  summoned 
forae&nito.  ^  a^n(j  gg  a  juror,  to  inquire  into  any  matter  or  thine,  or  to 
hear  and  try  any  controversy,  in  any  special  proceeding  or 
matter  specified  in  the  last  section,  and  shall  wilfully  neglect 
to  attend  in  obedience  to  such  summons,  he  may  be  toed  by 
the  officer  issuing  the  some,  in  a  sum  not  exceeding  twenty- 
five  dollars.    But  tins  section  shall  not  extend  to  any  ease 
where  special  provision  is  made  by  law,  for  punishing  the 
default  of  any  juror, 
sheriff         §  5.  When  any  sheriff,  constable  or  other  officer,  who  shall 
tendrotain  have  summoned  any  jury,  in  the  cases  mentioned  in  the  two 
,nriei*       last  sections,  shall  be  required  by  the  officer  issuing  such  sum- 
mons, to  attend  such  jury  and  take  charge  of  them,  he  Aball 
be  bound  to  do  so;  and  for  any  wilful  neglect  to  obey  such 
order,  or  for  any  misconduct  while  attending  such  jury,  by 
which  the  rights  or  remedies  of  any  party  to  such  proceeding 
may  be  impaired  or  prejudiced,  such  sheriff,  constable  «r  .other 
officer  shall  be  liable  to  be  fined  by  the  officer  before  wtom 
such  jury  shall  have  appeared,  in  a  sum  not  exceeding  twenty? 
five  dollars. 
Notice  of       g  6,  Upon  such  fine  being  imposed  in  any  of  the  eases 
herein  before  specified,  notice  thereof  shall  be  given  to  tie 
person  fined,  to  the  end  that  he  may  render  any  excuse  to 
the  officer  imposing  the  same,  or  show  cause  why  such  fine 
should  be  remitted. 
[ass]        §  7.  if  no  such  excuse  be  rendered,  or  cause  shown,  within 
toSfcerti   thirty  days  after  the  service  of  such  notice,  and  such  tee  dull 
S^mon     B0t  have  been  remitted  by  the  officer  imposing  the  tome,  such 
pieas.        officer  shall  make  a  special  return  of  the  delinquency  or  m* 
conduct  for  which  such  fine  was  imposed,  with  the  tufffcouot 
thereof,  to  thq  next  court  of  common  pleas  of  the  county  in 
which  such  delinquent  shall  reside. 

Laws  of  1827,  29. 

how  cot        g  8.  The  clerk  of  the  court  to  which  such  return  phaU  to 
e  made^  shall  deliver  a  copy  thereof  to  the  district  attorney  flf 

the  county,  with  copies  of  the  minutes  of  fines  imposed  if 
such  court,  and  in  the  same  manner;  which  shall  be  co!l«tw» 
and  may  be  remitted  or  mitigated,  in  the  same  manner  j* 
fines  imposed  by  courts  of  record,  upon  defaulting  jorois. 
oaths  in  g  9.  Whenever  any  officer  is  authorised  or  required  by  tow 
mm "*  to  take  any  sureties  or  bail,  or  to  approve  any  sureties  or  bail* 
he  shall  be  authorised  to  administer  an  oath  to  every  pwMH 
who  shall  be  offered  as  such  bail  or  surety,  to  ascertain  Jiis 
sufficiency. 
Notteoajn^  §  10.  Whenever  a  notice  or  other  proceeding  is  requiwl  by 
n*mMnM~*m  any  statute  to  be  published  in  a  newspaper  or  any  particular 
county,  if  there  be  no  newspaper  published  in  strop  county* 
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such  notice  or  proceeding  may  be  published  in  a  newspaper  TOtB  1T* 
of  an  adjoining  county. 

19  B.f  165. 

S 11.  Whenever  application  shall  be  made  to  the  commis-  Sg^L 
sioners  of  the  land-office,  the  canal  board,  canal  commissioners,  Swic 
or  any  of  them,  or  to  any  other  public  officer,  to  do  any  act  °mcwi' 
in  an  official  capacity,  and  such  board  or  officer  shall  require 
information  or  proof,  to  enable  them  or  him  to  decide  on  the 
propriety  of  doing  such  act,  such  information  or  proof  may 
be  required  to  be  given  by  affidavit,  and  any  member  of  such 
board,  or  such  officer,  may  administer  all  necessary  oaths  for 
that  purpose. 

Laws  of  1843  cb.  57.    Pott*  roL  3,  p.  803 ;  12  W.,  195. 

g  12.  Whenever  any  officer  to  whom  the  legal  custody  of  cggf 
any  document  or  paper  shall  belong,  shall  certify,  under  his  wrtmcttes; 
official  seal,  that  he  has  made  diligent  examination  in  his  avWeace- 
office  for  such  paper,  and  that  it  cannot  be  found,  such  certi- 
ficate shall  be  presumptive  evidence  of  the  facts  so  certified, 
in  all  causes,  matters  and  proceedings,  in  the  same  manner 
and  with  the  like  effect,  as  if  such  officer  had  personally  tes- 
tified to  the  same  in  the  court  or  before  the  officer,  before 
when  such  cause,  matter  or  proceeding  may  be  pending. 

10  B.,  318. 

S  1$.  Every  suit  or  proceeding  in  a  civil  case,  instituted  in  sum  by  the 
the  name  of  the  people  of  this  state,  by  any  public  officer  people' 
duly  authorised  for  that  purpose,  shall  be  subject  to  all  the 
provisions  of  law  respecting  similar  suits  or  proceedings, 
when  instituted  by  or  in  the  name  of  any  citizen,  except 
where  provision  is  or  shall  be  otherwise  expressly  made  by 
statute;  and  in  all  such  suits  and  proceedings,  the  people  of 
this  state  shall  be  liable  to  be  non-suited,  and  to  have  judg- 
ments of  nonpros  or  of  discontinuance  entered  against  them,     ismi 
in  the  same  cases,  in  like  manner  and  with  the  same  effect,  as 
in  suits  brought  by  citizens,  except  that  no  execution  shall 
issue  thereon. 

$  14.  Whenever  costs  shall  be  adjudged  against  the  people  costs  th«* 
of  this  state,  in  any  civil  suit  or  proceeding  instituted  by  any  ^i™ 
officer  duly  authorised  for  that  purpose,  it  shall  be  the  duty 
of  the  comptroller  to  draw  on  the  treasurer  for  the  amount 
thereof;  upon  the  production  of  an  authenticated  copy  of  the 
record  of  judgment,  or  of  the  order  adjudging  such  costs,  with 
a  taxed  bill  thereof,  and  upon  a  certificate  of  the  attorney- 
general,  that  such  suit  or  proceeding  was  duly  instituted,  as 
by  law  required. 

29  B.,  96;  21  How.  P.  E.,  124;  17  How.  P.  R.,  11;  12  JLb.,  193. 

S  15.  OPhe  action  of  detinue  is  hereby  abolished;  and  all  J«$£€and 
process  and  proceedings  to  outlaw  any  defendant  in  a  civil  ou  wry' 
action,  are  also  hereby  abolished. 

29  B.,  561. 
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§  16.  Where  by  the  wrongful  act  of  any  person,  an  iqjury 
is  produced  either  to  the  person,  personal  property,  or  righto 
of  another,  or  to  his  servant,  child  or  wife,  for  which  an  action 
of  trespass  may  by  law  be  brought,  an  action  of  trespass  on 
the  case  may  be  brought  to  recover  damages  for  such  iiyury, 
whether  it  was  wilful,  or  accompanied  by  force  or  not ;  and 
whether  such  injury  was  a  direct  and  immediate  consequence 
from  such  wrongful  act,  or  whether  it  was  consequential  and 
indirect 


Certain 
suggestion! 
toR 
served. 


Trial  there- 
on, Ac. 


Other  pro- 
ceedings. 


Cases  for 
tender  of 
debt  or 
damages. 


1*54] 


Effect,  if 
tender  suf- 
ficient. 


2N. 


T.,  376;  3  B.,  49;  3  D.t  83;  19  W., 


343. 


§  17.  Whenever  a  suggestion  shall  be  made  upon  the  record, 
or  in  any  stage  of  the  proceedings,  in  any  cause,  which  the 
adverse  party  shall  have  a  right  to  controvert,  a  copy  of  such 
suggestion  shall  be  served  upon  such  adverse  party,  or  his 
attorney,  in  the  same  manner  as  other  pleadings,  and  such 
party  may  plead  thereto,  according  to  the  practice  of  the 
court,  in  the  same  manner  and  within  the  same  time,  as  to 
declarations. 

1 B.,  14 ;  Code,  §  173.    Post,  vol  6,  p.  49. 

§18.  If  an  issue  of  feet  be  joined  upon  any  such  sugges- 
tion, the  same  shall  be  tried  and  judgment  rendered  thereon, 
as  on  other  issues ;  and  if  a  default  be  taken  against  the  party 
who  ought  to  have  pleaded  to  the  same,  or  if  judgment  upon 
demurrer  or  otherwise,  be  rendered  against  such  party,  a  writ 
of  inquiry  shall  issue  to  ascertain  the  truth  of  such  suggestion, 
unless  otherwise  ordered  by  the  court ;  upon  which  the  same 
proceedings  and  judgment  shall  be  had,  as  upon  writs  of 
inquiry  in  personal  actions  to  assess  damages. 

1  B.}  14;  Codo,  §  271.    Post,  toI,  5,  p.  76, 

§  19.  The  party  making  such  suggestion  may  be  non-suited, 
and  may  have  judgment  of  non-pro*  or  discontinuance  entered 
against  him,  for  the  same  causes  and  in  the  same  cases,  as  in 
suits  at  law. 

§  20.  When  any  action  at  law  shall  be  commenced,  for  the 
recovery  of  a  sum  certain,  or  which  may  be  reduced  to  ceiv 
tainty  by  calculation,  or  for  a  casual  or  involuntary  trespass 
or  injury,  the  defendant,  in  any  stage  of  the  proceedings, 
before  trial  in  such  causes,  or  before  such  damages  shall  have 
been  assessed,  or  before  judgment  rendered  in  an  action  of 
debt,  may  tender  to  the  plaintiff,  or  his  attorney,  any  sum  of 
money  which  such  defendant  shall  conceive  sufficient  amends 
for  the  injury  done,  for  which  such  action  or  proceeding  was 
instituted,  or  sufficient  to  pay  the  plaintiff's  demand,  together 
with  the  costs  of  such  action  or  proceeding,  to  the  time  of 
making  such  tender. 

7  B.,  334;  2  I).,  197;  7  Ab.,  341;  6  Ab.,  393;  3  Ab.,  174;  16  How.  P. 
R.,  61 ;  14  How.  P.  R.,  676:  9  How.  P.  R.,  398;  8  How.  P.  R. 
260;  3  How.  P.  R.,  382;  13  W.,  394;  Code,  §  386,  386,  387. 

§  21.  If  it  shall  appear,  upon  the  trial  of  the  cause,  or  upon 
the  assessment  of  damages,  that  the  amount  so  tendered,  was 
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sufficient  to  pay  the  plaintiff's  demand,  and  the  costs  of  the  "* 17# 
suit  or  proceeding  up  to  the  time  of  such  tender,  the  plaintiff 
shall  not  be  entitled  to  recover  or  collect  any  interest  on  such 
demand  from  the  time  of  such  tender,  or  any  costs  incurred 
subsequent  to  that  time,  but  shall  be  liable  to  the  defendant 
for  the  costs  incurred  by  him  subseqiient  to  such  time, 

3  How.  P.  R.,  382. 

g  22.  If  the  action  or  proceeding  be  to  recover  damages,  "J*^ 
and  it  shall  appear,  that  the  sum  tendered  was  a  sufficient  intent.  ** 
amends  for  the  injury  done,  and  for  the  costs,  as  before  men- 
tioned, the  plaintiff  shall  not  be  entitled  to  recover  any  costs 
in  any  such  action  or  proceeding,  incurred  after  such  tender, 
but  shall  be  liable  to  the  defendant  for  his  costs  incurred  after 
that  time. 

g  23.  If  any  such  tender  be  accepted  by  the  plaintiff,  and  J^SaJj1" 
he  shall  thereafter  proceed  in  the  action,  the  sum  so  accepted  &omcre- 
shall  be  deducted  from  the  whole  amount  of  the  recovery,  wn*7'  ** 
and  judgment  shall  be  rendered  only  for  the  residue ;  and  an 
entry  of  such  tender  and  acceptance  shall  be  made  on  the 
record.    The  plaintiff's  Tight  to  recover  costs,  and  his  liability 
to  pay  costs  to  the  defendant,  shall  be  determined  by  the 
amount  of  such  residue. 

13  W.,  393. 

.  g  24.  When  there  shall  be  a  motion  or  other  proceeding  in  Jj^jgg* 
the  supreme  court,  in  which  it  shall  be  necessary  for  either  ?n  supreml 
party  to  have  the  deposition  of  any  witness  who  shall  have  court* 
refused  voluntarily  to  make  his  deposition,  the  court  may 
direct  a  commission  to  be  issued  to  one  or  more  persons,  inha- 
bitants of  the  county  in  which  such  witness  resides,  to  take 
his  testimony. 

1  H.,  647 ;  18  How.  P.  R.,  160;  22  How.  P.  R.,  377  j  9  Ab.,  421. 

g  25.  Such  witness  may  be  subpoenaed  to  attend  and  testify  Ib- 
before  such  commissioners,  in  the  same  manner  as  before 
referees,  and  with  the  like  effect ;  and  obedience  to  such  sub- 
poenas shall  be  enforced  in  the  same  manner. 

1  H.,  647. 

g  26.  When  any  jury  shall  be  empannelled  to  try  any  issue,  g*1*^ 
to  make  any  inquiry,  or  to  assess  any  damages,  if  they  can-       ™ e8' 
not  agree,  after  being  kept  together  for  such  time  as  shall  be 
deemed  reasonable  by  the  court  or  officer  before  whom  they 
shall  have  appeared  and  been  impannelled,  such  court  or  offi- 
cer may  discharge  them,  and  issue  a  precept  for  a  new  jury, 
or  order  another  jury  to  be  drawn,  as  the  case  may  require ;     [*«*i 
and  the  same  proceedings  shall  be  had  before  such  new  jury, 
as  might  have  been  had  before  the  jury  so  discharged. 

g  27*  Whenever  any  power,  authority  or  duty  is  confided  2&£^£l 
by  law  to  three  or  more  persons,  and  whenever  three  or  more  wbentoact. 
persons  or  officers  are  authorised  or  required  by  law  to  perform 
any  act,  such  act  may  be  done,  and  such  power,  authority  or 
duty  may  be  exercised  and  performed  by  a  majority  of  such 
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persons  or  officers  upon  a  meeting  of  all  the  persons  or  officers 
so  entrusted  or  empowered,  unless  special  provision  is  other- 
wise made. 

20  N.  Y.,  173 ;  12 H.  T.f  15$,  190 ;  11  K.  Y.f  611  ;2N.T,  376 ;  SO  B., 
347 ;  23  Bn  179,  810;  22  B.,  139,  400;  4  D.,  126;  21  W„  178,  2J1 ; 
2  Ab.f  426 ;  14  How.  P.  R,  308 ;  6  How.  P.  R.,  175;  25  N.  Y.,  228. 

§  28.  Whenever  a  surplus  arising  from  the  sale  of  any 
property  distrained  for  taxes,  paid  over  to  the  supervisor  of 
a  town,  shall  be  claimed  by  any  other  than  the  person  for 
whose  tax  such  property  was  sold,  and  such  claim  shall  be 
contested  by  such  person,  such  claimant  shall  be  entitled  to 
maintain  an  action  against  such  person;  and  the  person  for 
whose  tax  such  property  was  sold,  may  also  maintain  such 
action  against  such  claimant,  as  for  money  had  and  received; 
in  which  the  right  of  the  respective  parties  to  such  surplus, 
shall  be  tried  and  determined. 

S  29.  For  the  purposes  of  such  action,  the  defendant  shall 
be  deemed  to  be  in  possession  of  the  surplus  in  the  hands  of 
the  supervisor.  Upon  a  certified  copy  of  the  final  judgment 
that  shall  have  been  rendered  in  favor  of  either  party,  being 
produced  to  the  supervisor,  in  whose  hands  such  surplus  shall 
be,  he  shall  pay  over  the  same  to  the  party  so  recovering. 
And  no  supervisor  shall  be  liable  to  any  action  in  favor  of 
any  claimant  of  such  surplus,  the  right  of  which  shall  be 
contested  as  provided  in  the  fourth  section  of  the  third  Title 
of  Chapter  thirteen  of  the  First  Part  of  the  Ke  vised  Statutes, 
until  he  shall  have  refused  to  pay  over  such  surplus  upon  the 
production  of  a  judgment  as  aforesaid. 

§  30.  In  any  action  brought  pursuant  to  the  two  last  pre- 
ceding sections,  no  other  cause  of  action  shall  be  joined,  nor 
shall  any  set-off  be  allowed;  and  if  an  execution  issue  on  a 
judgment  so  rendered,  it  shall  direct  the  costs  only  of  such 
judgment  to  be  levied  thereon. 

§  31.  It  shall  not  be  necessary  to  have  any  particular  num- 
ber of  days  intervene  between  the  teste  and  return  day  of 
any  process,  except  writs  of  capias  ad  satisfaciendum,  when 
issued  for  the  purpose  of  charging  bail. 

§  32.  Whenever  any  sheriff  shall  have  neglected  to  return 
any  warrant  issued  by  a  county  treasurer,  against  any  col- 
lector, or  any  warrant  issued  by  the  comptroller,  against  any 
collector  of  canal  tolls,  or  shall  have  made  any  other  return 
than  that  required  by  law,  he  shall  be  proceeded  against  in 
the  supreme  court,  by  attachment,  for  his  neglect,  in  the 
same  maimer  and  with  the  like  effect,  as  for  neglecting  to 
return  any  execution  in  a  civil  suit;  and  the  proceedings 
thereon  shall  be  the  same  in  all  respects. 

S  33.  Whenever  a  bond  is  or  shall  be  required  by  law  to  be 
given  by  any  person,  in  order  to  entitle  him  to  any  right  or 
privilege  conferred  by  law,  or  to  commence  any  proceeding, 
it  shall  not  be  necessary  for  audi  bond  to  conform  in  all 
respects  to  the  form  thereof  prescribed  by  any  statute,  but 
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the  same  shall  be  deemed  sufficient  if  it  conform  thereto  sub- 
stantially, and  do  not  vary  in  any  matter,  to  the  prejudice  of 
the  rights  of  the  party,  to  whom  or  for  whose  benefit  such 
bond  shall  have  been  given. 

30  B.,  651;  6  B.,  175;  1  B.,  22;  1  Pai.,  49;  26  W.,  510;  14  How.  P.  R., 
94;  2  Ab.,  11. 

5  34.  Whenever  such  bond  shall  be  defective  in  any  respect,  ^tfcn^in« 
the  court,  officer  or  body  who  would  be  authorised  to  receive  therein. 
the  same,  or  to  entertain  any  proceedings,  in  consequence  of 
such  bond,  if  the  same  had  been  perfect,  may,  on  the  appli- 
cation of  all  the  obligors  therein,  amend  the  same  in  any 
respect;  and  such  bond  shall  thereupon  be  deemed  valid  from 
the  time  of  the  execution  thereof. 

6  B.,  175;  1  B.,  22;  4  Pai.,  290;  14  How.  P.  U.,  94;  12  How.  P.  R.,  383. 

§  35.  Where  any  county  has  been  or  shall  bo  divided,  any  £!$£?£*» 
judgment  that  may  have  been  recovered  previous  to  such  dwJJiiSof 
division,  or  after  such  division  upon  any  proceedings  insti-  acoumy- 
tuted  previous  thereto,  in  the  court  of  common  pleas  of  such 
county,  or  before  any  justice  of  the  peace  thereof,  may  be 
collected  by  execution  to  be  issued  to  the  sheriff  of  the  county 
where  such  judgment  shall  have  been  rendered,  or  to  a 
constable  thereof,  as  the  case  may  require,  who  shall  execute 
the  same,  in  the  same  manner  as  if  such  division  had  not  been 
made;  and  such  judgments  m&y  be  revived,  and  the  like  pro-  ? 

ceedings  may  be  had  thereon,  as  if  such  county  had  not  been 
divided. 

g  36.  When  any  defendant,  at  the  time  judgment  shall  be  JgJjJ^JJ 


bo 


rendered  against  him,  in  any  court  of  record,  shall  be  in  the  charged  in 
custody  of  a  sheriff  or  other  officer,  either  upon  process  in  cxecuUon- 
the  suit  in  which  such  judgment  shall  have  been  rendered,  or 
upon  being  surrendered  in  discharge  of  his  bail  in  such  suit, 
the  plaintiff  in  such  judgment  shall  charge  such  defendant  in 
execution  thereon,  within  three  months  after  the  last  day  of 
the  term  next  following  that  at  which  such  judgment  shall 
have  been  obtained.  And  where  any  defendant  shall  be  in 
custody  upon  a  surrender  in  discharge  of  his  bail,  made  after 
a  judgment  obtained  against  him,  and  such  bail  shall  be  there- 
upon exonerated,  the  plaintiff  in  such  judgment  shall  charge 
such  defendant  in  execution  thereon,  within  three  months 
after  such  surrender,  or  if  an  execution  against  the  property 
of  such  defendant  shall  have  been  issued,  within  three  months 
after  the  return  day  of  such  execution. 

1  R.  L.,  353,  §  12;  2  Ab.,  23;  18  How.  R  R.,  211 ;  Code,  §  291.    Post, 
vol  5,  p.  88.    30  N.  Y.,  690. 

§  37-  If  any  plaintiff  shall  neglect  so  to  charge  any  de-  JJg^ 
fendant  in  execution,  as  required  in  the  last  section,  such 
defendant  may  be  discharged  from  custody  by  a  supersedeas 
to  be  allowed  by  any  judge  of  the  court  in  which  such  judg- 
ment shall  have  been  obtained,  unless  good  cause  to  the 
contrary  be  shown ;  and  after  being  so  discharged,  such  de-    [san 
fendant  shall  not  be  liable  to  be  arrested  upon  any  execution 
which  shall  be  issued  upon  such  judgment, 
IL— 73 
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TY^riptB      5  38*  It  8^a^  ^  t*6  duty  of  the  clerk  of  the  supreme  conrt 
SiCTuPinu  'n  *^e  c*'y  °^  New-York,  within  six  months  after  this  Title 
sutea      *  shall  take  effect  as  a  law,  to  procure  from  the  clerk  of  the 
court*.       district  court  of  the  United  States,  for  the  southern  district  of 
New-York,  a  certified  copy  of  the  dockets  of  all  judgments 
rendered  in  that  court,  or  in  the  circuit  court  of  the  United 
States,  for  that  district,  and  docketed  since  the  first  day  of 
January  one  thousand  eight  hundred  and  thirty. 
to  be  «h        g  39.  The  said  clerk  of  the  supreme  court,  shall  immediately 
certain1      cause  the  same  to  be  transcribed  into  proper  books,  in  the 
dock€to*      same  manner  in  which  dockets  of  judgments  rendered  in 
courts  of  record  in  this  state  are  in  this  act  directed  to  be 
entered,  leaving  proper  blanks  in  such  books,  to  add  trans- 
cripts of  future  judgments,  in  the  manner  herein  after  pre- 
scribed. 
toderiS^i      S  40*  Upon  completing  such  transcript,  and  within  one 
Ait»ny  ud  month  after  he  shdll  have  obtained  such  certified  copy  as 
Diica.        herein  directed,  the  said  clerk  shall  transmit  such  copy  to  the 
clerk  of  the  supreme  court  residing  at  Albany,  who  shall 
immediately,  in  like  manner  as  herein  before  directed,  cause 
the  same  to  be  transcribed  in  proper  books;  and  within  one 
month  after  receiving  such  copy,  shall  transmit-  the  same  to 
the  clerk  of  the  supreme  court  in  Utica,  who  shall  in  like 
manner  transcribe  the  same  into  proper  books. 
&m  iu£u      §  41-  It  shall  be  the  duty  of  the  clerk  of  the  supreme  court 
S2SLat      ™  Utica,  within  six  months  after  this  Title  shall  take  effect 
as  a  law,  to  procure  from  the  clerk  of  the  district  court  of  the 
United  States,  for  the  northern  district  of  New-York,  a  certi- 
fied copy  of  the  docket  of  all  judgments  rendered  and  docketed 
in  that  court,  either  as  a  district  court  or  as  a  circuit  court, 
since  the  first  day  of  January  one  thousand  eight  hundred 
and  thirty, 
■crtbeiami      $  ^*       c  ^^  clerk  shall  transcribe  such  dockets  in  proper 
■ent,  Ac     books,  and  in  the  same  manner  in  which  dockets  of  judgments 
rendered  in  the  southern  district  of  New-York  are  hereby 
directed  to  be  entered;  and  shall  within  one  month  after 
obtaining  such  copy,  transmit  the  same  to  the  clerk  of  the 
supreme  court  in  Albany,  who  shall  in  like  manner  transcribe 
such  copy  into  proper  books;  and  within  one  month  after  the 
receipt  of  such  copy,  shall  transmit  the  same  to  the  clerk  of 
the  supreme  court  in  New-York,  to  be  in  like  manner  trans- 
cribed  into  proper  books. 

Sec.  43,  repealed  by  Laws  of  1832,  ch.  210. 

[M8]         g  44.  The  docket  of  judgments  rendered  in  the  southern 
SSSkS?     and  northern  districts,  shall  be  entered  in  the  same  books, 

noting  in  the  margin  of  such  dockets  respectively,  the  court 

in  which  such  judgments  were  rendered. 
Bjjenjw        §  45.  The  expense  of  procuring  the  certified  copies  of 
«-«.        dockets  of  judgments,  as  herein  required,  of  transcribing  the 

first  of  the  said  certified  copies  which  shall  be  so  procured,  of 


bow  paid. 
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procuring  the  necessary  books  for  that  purpose,  and  of  the 
postage  of  the  several  copies  which  shall  be  transmitted  as 
herein  required,  shall  be  paid  out  of  the  treasury,  on  being 
audited  and  allowed  by  the  comptroller. 

Sea  46  repoaled  by  Laws  of  1832,  ch.  210. 
Hec  Laws  of  1858,  ch.  37  ;  1845,  ch.  231 ;  1843,  ch.  57;  1832,  ch.  210. 
Tost,  vol.  4,  p.  600,  553 ;  vol.  3,  p.  303. 

CHAP.  IX. 

Of  the  Writ  of  Habeas  Corpus;  of  Writs  of  Error, 
Appeals,  Informations,  and  Proceedings  commenced 
by  any  Special  Writ. 

Titlk  1. —  Of  the  writs  of  habeas  corpus  and  certiorari,  in  certain  cases. 
Title  2. —  Of  proceedings  by  scire  facias,  by  information  in  certain 

cases,  mandamus,  prohibition,  and  ad  quod  damnum. 
Title  3. —  Of  writs  of  error,  and  appeals. 

TITLE  I,* 

OF    THE    WMTS    OF    HABEAS    COBPUS    AND    CERTIORARI,    OT 

CERTAIN  OASES. 

Art.  1.  —  Of  the  writ  of  habeas  corpus,  to  bring  up  a  person  to  testify,  or  to 

answer  in  certain  cases. 
Art.  2.  —  Of  the  writs  of  habeas  corpus  and  certiorari,  when  issued  to  inquire 

into  the  cause  of  detention. 
Art.  3.  —  General  provisions. 

ARTICLE  FIRST.  [599] 

OF  THE  WBIT  OP  HABEAS  CORPUS,  TO  BRING  UP  A  PERSON  TO  TESTIFY, 
OR  TO  ANSWER  IN  CERTAIN  CASES. 

Sec.    1.  Habeas  corpus  to  bring  up  prisoners  to  testify. 

2.  Application  therefor  how  to  be  mado  and  verified. 

3.  Officers  who  are  authorised  to  allow  writ 

4.  May  be  had  in  suits  before  justices,  in  certain  casos. 

5.  Prisoners  in  execution,  Ac.  to  be  remanded. 

6.  When  writ  to  issue  to  take  fugitives  from  service. 

7.  Proof  necessary  to  entitle  to  writ. 

8.  Sheriff  how  to  execute  writ. 

9.  Proceedings  on  hearing  claim. 

10.  Fugitive  when  to  be  discharged ;  penalty  on  claimant. 

11.  How  and  whep  claimant  entitled  to  take  fugitive. 

12.  Authority  of  claimant  under  certificate. 

13.  Fees  and  expenses  to  bo  paid  by  claimant;  when. 

14.  Penalty  on  justices,  Ac.  granting  process  to  arrest  fugitives,  Ac. 

15.  16,  17.  (Repealed.) 

18.  Fugitive  not  to  bo  taken,  Ac.  except  as  herein  authorised. 

19.  Penalty  for  taking,  attempting  to  removo,  Ac.  fugitive. 

20.  Penalty  on  officers  for  not  obeying,  Ac.  habeas  corpus. 


'•This  Title  Is  excluded  from  the  operation  of  the  Code,  see  Code,  {  471. 
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haimm  S  1-  Every  court  of  record  shall  have  power,  upon  the  appli- 

gjgj*  to  cation  of  any  party  to  any  suit  or  proceeding,  civil  or  criminal, 
pending  in  such  court,  to  issue  a  writ  of  habeas  corpus,  for 
the  purpose  of  bringing  before  the  said  court,  any  prisoner 
who  may  be  detained  in  any  jail  or  prison  within  this  state, 
for  any  cause  except  a  sentence  for  a  felony,  to  be  examined 
as  a  witness  in  such  suit  or  proceeding,  in  behalf  of  the  party 
making  the  application. 

1  B.,  349;  10  W.,  41;  9  W.f  505;  5  Cow.,  176;  1  Du.,  709. 

Application      §  2.  Every  such  application  shall  be  verified  by  affidavit, 
Sai5°w      and  shall  state, 

1.  The  title  and  nature  of  the  suit  or  proceeding,  in  regard 
to  which  the  testimony  of  such  prisoner  is  desired:  and, 

2.  That  the  testimony  of  such  prisoner  is  material  and 
necessary  to  such  party,  on  the  trial  or  hearing  of  such  suit 
or  proceeding,  as  he  is  advised  by  counsel,  and  verily  be- 
lieves: 

If  the  application  be  made  by  the  attorney-general  or  the 
district  attorney,  it  shall  not  be  necessary  to  swear  to  such 
advice  or  counsel. 

6  Cow.,  176. 

offloen  §  3.  Such  writ  may  also  be  issued  by  the  chancellor  or  any 

3toww?tt.  justice  of  the  supreme  court,  or  any  officer  authorised  to  per- 
form the  duties  of  such  justice,  upon  the  like  application  of 
a  party  to  any  suit  or  proceeding  pending  in  a  court  of  record, 
or  pending  before  any  officer  or  body  who  may  be  authorised 
to  examine  witnesses,  in  any  suit  or  proceeding. 

12  W.,  229;  8  How.  P.  R.,  288;  3  now.  P.  R.,  39. 


ed. 


m  i£  niiu      $  **  ®ucn  wr**  may  a*so  *>0  ^ssuec^  *}y  any  °f  the  officers 

before  ™    aforesaid,  upon  the  application  of  a  party  to  a  suit  before  any 

justice*,      justice  of  the  peace,  to  bring  any  prisoner  confined  in  the 

jail  of  the  same  county,  or  the  county  next  adjoining  that 

where  such  justice  may  reside,  before  such  justice,  to  be 

examined  as  a  witness. 

7  W.,  132. 

lmo)  §  5.  Whenever  any  person  shall  be  in  execution  on  any 
geJJJ*BffBto  civil  process,  or  committed  on  any  criminal  charge,  and  a 
u  remand-  habeas  corpus  shall  be  issued  to  bring  the  body  of  such  pri- 
soner before  any  court  to  testify,  or  to  answer  for  any  con- 
tempt or  any  other  matter,  and  it  be  returned  upon  the  writ, 
that  the  prisoner  is  charged  in  execution,  or  committed  as 
aforesaid,  he  shall  be  remanded,  after  having  testified;  and  if 
any  order  or  commitment  be  made  against  such  prisoner,  he 
shall  be  so  committed  to  the  prison  from  which  he  was  taken. 

1  R.  Il,  425,  §  20 ;  2  J.  C.  E.,  200;  2  Pai.,  104. 

writtotake     §  6.  Whenever  any  person  legally  held  to  labor  or  service 
S^1^     in  any  state  or  territory  of  the  United  States,  shall  escape 
into  this  state,  the  person  entitled  to  the  services  of  such 
fugitive,  or  the  agent  of  such  person  duly  authorised  by  him, 


vice. 
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ABC  1 

upon  making  due  proof  of  such  title,  to  any  court  or  officer 
authorised  to  issue  writs  of  habeas  corpus,  under  the  second 
Article  of  this  Title  shall  be  entitled  to  a  writ  of  habeas  corpus, 
to  be  directed  to  the  sheriff  of  the  county  where  such  fugitive 
sfiall  be,  commanding  such  sheriff  to  take  the  body  of  such 
fugitive,  and  have  him  before  the  court  or  officer  issuing  such 
writ,  on  a  day  therein  to  be  specified,  to  answer  to  such  claim. 

12  W.,  314. 

g  7.  The  proof  to  entitle  any  person  to  such  writ,  shall  be  jES^a. 
by  affidavit,  setting  forth  minutely  and  particularly  the  ground 
of  such  claim  to  the  services  of  such  fugitive,  the  time  of  the 
escape  of  such  fugitive,  and  where  he  then  is. 

g  8.  The  sheriff  to  whom  such  writ  shall  be  directed  and  ggi? 
delivered,  shall  execute  the  same,  by  arresting  and  taking  the 
body  of  such  fugitive,  and  bringing  him  before  the  officer  or 
court  before  whom  such  writ  shall  bo  returnable. 

g  9.  Such  officer  or  court  shall  proceed  to  hear  the  allegar  ££^na* 
tions  and  proofs  of  the  parties ;  and  shall,  if  required,  allow  hearing. 
a  reasonable  time  to  either  party,  to  procure  further  necessary 
proof;  and  in  such  case,  shall  commit  such  fugitive  to  the  cus- 
tody of  the  sheriff  of  the  county,  for  safe  keeping ;  or  may  take 
a  bond,  in  such  penalty  as  shall  be  deemed  satisfactory,  with 
sufficient  sureties,  to  the  person  claiming  the  services  of  such 
fugitive,  conditioned  that  such  fugitive  shall  appear  before 
such  court  or  officer,  at  the  time  and  place  therein  specified, 
to  abide  the  order  and  decision  of  such  court  or  officer,  in 
relation  to  such  claim. 

Laws  of  1840,  ch.  225.    Post,  toL  4,  p.  518. 

g  10.  If  upon  the  hearing  of  the  parties,  such  court  or  Discharge 
officer  shall  be  satisfied  that  the  person  claiming  the  service  &/ne 
of  such  fugitive,  is  not  entitled  thereto,  such  fugitive  shall  be 
discharged;  and  the  person  making  such  claim,  shall  forfeit  to 
such  fugitive,  one  hundred  dollars,  and  such  fugitive  shall 
also  be  entitled  to  recover  of  such  person,  the  costs  and 
expenses  incurred  by  him,  and  the  damages  he  may  have 
sustained. 

g  11.  If  it  shall  appear  that  the  person  making  such  claim,     [aei] 
is  entitled  to  the  services  of  such  fugitive,  the  court  or  officer  JJJJJf  *• 
before  whom  such  hearing  shall  have  been  had,  shall  grant  to  cukE»nt. 
such  claimant  a  certificate,  stating  that  it  satisfactorily  appears 
that  such  fugitive  (who  shall  be  particularly  described  in  such 
certificate,  by  his  name,  age,  size,  and  personal  appearance,) 
doth  owe  service  or  labor  to  the  person  claiming  the  same, 
uaniing  such  person  and  his  place  of  residence ;  and  thereby 
allowing  such  person,  or  his  agent,  to  be  also  named  in  such 
certificate,  to  take  such  fugitive,  and  convey  him  to  the  place 
of  residence  of  the  person  entitled  to  his  labor  or  service ;  and 
such  fugitive  shall  thereupon  be  delivered  to  such  claimant, 
or  to  his  agent,  duly  appointed  to  receive  such  fugitive. 
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Arthur       §  12.  Such  certificate  shall  authorize  the  person  having  the 

of  claimant.  same  to  remove  such  fugitive  therein  named,  without  any 

unnecessary  delay,  through  and  out  of  this  state,  on  the 

direct  route  to  the  place  of  residence  of  the  claimant  of  such 

fugitive. 

«JSinel       S  13.  The  fees  and  expenses  incurred  in  any  proceedings 

herein  authorized  shall  be  paid  by  the  person  claiming  the 

services  of  any  such  fugitive,  before  any  writ  shall  be 

allowed,  or  other  service  rendered,  for  which  such  fee  shall 

be  chargeable. 

offic^?         S  I4-  No  justice  of  the  peace,  magistrate,  or  other  officer 

forbidden   appointed  under  the  authority  of  this  state,  other  than  the 

proceM.     courts  and  officers  herein  authorized  to  issue  writs  of  habeas 

corpus,  shall  be  authorized  to  grant  any  warrant  or  other 

process  to  arrest  any  person  alleged  to  be  a  fugitive  from 

labor  or  service;  or  to  grant  any  certificate  of  any  proof 

having  been  adduced  of  the  title  of  any  claimant  to  the 

services  of  any  such  fugitive ;  and  any  officer  violating  this 

provision  shall  forfeit  five  hundred  dollars  to  the  party 

aggrieved,  and  shall  be  deemed  guilty  of  a  misdemeanor. 

Sects.  15,  16,  17,  repealed  by  Laws  of  1840,  ch.  225;  see  Laws  of  1834, 
ch.  88.    Poat,  vol.  4,  p.  618. 

[sea]  g  18.  No  person  claiming  the  services  of  any  such  fugitive, 
Prohibition  or  the  agent  of  such  person,  or  any  officer  or  other  person, 
"SiS  shall  take  or  remove  such  fugitive  from  this  state,  or  shall 
lugttives.    (j0  any  ^j.  towarcis  guch  removal,  unless  authorized  so  to  do, 

pursuant  to  the  provisions  of  this  Article. 
Penalty.  g  19.  Every  person  violating  the  provisions  of  the  last 
section,  and  every  person  who  shall  remove  from  this  state, 
or  attempt  so  to  remove,  any  such  fugitive  from  service  or 
labor,  or  any  one  alleged  to  be  such  fugitive,  under  any  pre- 
tended certificate  granted  by  any  judge  or  officer,  or  under 
any  other  pretence,  after  a  writ  of  homine  replegiando  shall 
have  been  brought,  and  before  judgment  thereon,  shall  forfeit 
five  hundred  dollars  to  the  aggrieved  party. 
Sb2JylDg  S  20.  Whenever  any  writ  of  habeas  corpus  shall  be  issued 
coipiu.  pursuant  to  either  of  the  provisions  of  this  Article,  it  shall  be 
the  duty  of  the  officer  to  whom  the  same  shall  be  delivered 
to  obey  and  return  such  writ,  according  to  the  command 
thereof,  in  the  manner  and  within  the  time  prescribed  by  law; 
and  every  officer  who  shall  refuse  or  neglect  so  to  do  shall 
forfeit  to  the  people  of  this  state,  where  the  writ  was  issued 
upon  the  application  of  the  attorney-general  or  district 
attorney,  and  in  other  cases  to  the  party  upon  whose  appli- 
cation the  same  shall  have  issued,  the  sum  of  five  hundred 
dollars. 

See  Laws  of  1840,  ch.  226 ;  1834,  ch.  88.    Post,  vol.  4,  p.  518. 
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ARTICLE  SECOND. 

OF  THE  WRITS   OF  HABEAS  COBPUS  AND  CERTIORARI,  WHEN  ISSUED  TO 
INQUIRE  INTO  THE  CAUSE   OF  DETENTION. 

Sbo.  21.  Who  entitled  to  prosecute  such  suit 

22.  Who  may  not  prosecute  the  writ 

23.  Application  for  writ  how  and  to  whom  to  be  made. 

24.  Proof  required  when  application  made  in  another  county. 

25.  Contents  of  petition  for  writ,  and  how  verified. 
2G.  When  writ  to  be  granted;  and  without  delay. 

27.  Form  of  'writ  of  habeas  corpus. 

28.  Form  of  writ  of  certiorari. 

29.  When  writs  to  be  deemed  sufficient. 

30.  Duty,  of  certain  judges  to  issue  writ  in  certain  cases. 

31.  Penalty  on  courts  and  officers  refusing  writ 

32.  Contents  of  return  to  writj  when  to  bo  sworn  to. 

33.  Body  of  prisoner  to  be  brought  up  on  habeas  corpus. 

34.  Attachment  for  disobedience  to  certiorari  or  habeas  corpus. 

35.  How  directed  and  executed  against  a  sheriff. 

3G.  Prisoner  also  to  be  taken  and  brought  before  officer. 

37.  Officer  executing  attachment  may  call  power' of  the  county. 

38.  On  return  of  writ,  officer,  Ac.,  to  inquire  into  detention,  Ac. 

39.  When  prisoner  to  be  discharged. 

40.  When  prisoner  to  be  remanded. 

41.  Prisoners  on  civil  process;  when  to  be  discharged. 

42.  Legality,  Ac.,  of  certain  commitments  not  to  be  inquired  into. 

43.  Proceedings  when  criminal  commitment  is  irregular. 

44.  Proceedings  when  prisoner  is  not  discharged  or  bailed. 

45.  Custody  of  prisoner  between  return  and  judgment  thereon. 
4G.  When  and  what  notice  to  be  given  to  parties  interested. 

47.  When  notice  to  be  given,  to  district  attorney. 

48.  Evidence  against  return  and  in  its  support. 

49.  When  prisoner  need  not  be  brought  up  on  writ. 

50.  When  certiorari  to  issue  instead  of  habeas  corpus. 

51.  Proceedings  on  return  to  certiorari.  (5631 

52.  When  to  discharge  prisoner ;  when  proceedings  to  cease. 

53.  Habeas  corpus  may  issue ;  when  party  entitled  to  it 
54  A  55.  How  prisoner  bailed  on  certiorari. 

56.  Evidence  to  entitle  him  to  discharge. 

57.  Enforcing  writ  or  order  of  discharge,  penalty,  Ac. 

58.  Officers  not  liable  for  obeying  writ  or  order  of  discharge. 

59.  Party  discharged  when  not  to  be  re-imprisoned ;  when  he  may  be. 

60.  Penalty  for  re-committing  except  as  herein  allowed. 

61.  Penalty  for  concealing  prisoner,  Ac,  to  avoid  writ 

62.  Penalty  for  concealing  prisoner,  Ac.,  after  writ  allowed. 

63.  Penalty  on  persons  aiding  in  violating  two  last  sections. 

64.  Limitation  of  punishments  for  certain  misdemeanors. 

65.  When  warrant  may  issue  to  take  party  illegally  confined. 

66.  When  to  take  person  confining  him. 

67.  Warrant  how  executed ;  proceedings  thereon. 

68.  Proceedings  against  person  detaining  prisoner. 

69.  Certiorari  to  remove  proceedings ;  how  allowed ,  its  effect 

70.  Writ  of  error  upon  decision  of  supreme  court. 

71.  Powers  of  the  court  of  errors  thereon. 

72.  Penalty  for  refusing  copy  of  process  to  prisoner. 

73.  Powers  of  courts,  Ac,  at  common  law,  abrogated,  Ac. 

$21.  Every  person  committed,  detained,  confined,  or  re-  who  ma* 

**  *    r  .  anewrit 
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T1TLK1. 


Who  may 
not 


Prisoners 
under  au- 
thority ol 
U.  States. 


Prisoners 
In  i 
tion. 


Application 
for  writ 


[504] 


Ib.ia 
another 
comity; 
proof  re- 
quired. 


strained  of  his  liberty,  within  this  state,  for  any  criminal  or 
supposed  criminal  matter,  or  under  any  pretence  whatsoever, 
except  in  the  cases  in  the  next  section  specified,  may  prosecute 
a  writ  of  habeas  corpus,  or  of  certiorari,  according  to  the  pro- 
visions of  this  Article,  to  inquire  into  the  cause  of  such  impri- 
sonment or  restraint. 

1  R.L.,  354;  Laws  of  1818,  298;  16  Bn  362;  6  R,  366;  1  Du.,  709;  15 
How.  P.  R.,  211. 

5  22.  The  following  persons  shall  not  be  entitled  to  pro- 
secute such  writ : 

i.  Persons  committed  or  detained  by  virtue  of  any  process 
issued  by  any  court  of  the  United  States,  or  any  judge  there- 
of, in  cases  where  such  courts  or  judges  have  exclusive  juris- 
diction under  the  laws  of  the  United  States,  or  shall  have 
acquired  exclusive  jurisdiction  by  the  commencement  of  suits 
in  such  courts : 

2.  Persons  committed  or  detained  by  virtue  of  the  final 
judgment  or  decree  of  any  competent  tribunal  of  civil  or 
criminal  jurisdiction,  or  by  virtue  of  any  execution  issued  upon 
such  judgment  or  decree ;  but  no  order  of  commitment  for 
any  alleged  contempt,  or  upon  proceedings  as  for  contempt, 
to  enforce  the  rights  or  remedies  of  any  party,  shall  be  deemed 
a  judgment  or  decree  within  the  meaning  of  this  section ;  nor 
shall  any  attachment  or  other  process  issued  upon  any  such 
order,  be  deemed  an  execution  within  the  meaning  of  this 
section. 

16  B.,  362;  12  W.,  231;  6  Ab.,  38. 

§  23.  Application  for  such  writ,  shall  be  made  by  petition, 
signed  either  by  the  party  for  whose  relief  it  is  intended,  or 
by  some  person  in  his  behalf  as  follows  • 

1.  To  the  supreme  court,  during  its  sitting :  or, 

2.  During  any  term  or  vacation  of  the  supreme  court,  to  the 
chancellor,  or  any  one  of  the  justices  of  the  supreme  court,  or 
any  officer  who  may  be  authorised  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers,  being  or  residing 
within  the  county  where  the  prisoner  is  detained ;  or  if  there 
be  no  such  officer  within  such  county,  or  if  he  be  absent,  or 
for  any  cause  be  incapable  of  acting,  or  have  refused  to  grant 
such  writ,  then  to  some  officer  having  such  authority,  residing 
in  any  adjoining  county. 

16  B.,  364;  8  Ab.,  190;  3  IL,  405. 

§  24.  Whenever  application  for  any  such  writ,  shall  be 
made  to  any  officer  not  residing  within  the  county  where  the 
prisoner  shall  be  detained,  he  shall  require  proof  by  the  oath 
of  the  party  applying,  or  by  other  sufficient  evidence,  that 
there  is  no  officer  in  such  county  authorised  to  grant  the  writ, 
or  if  there  be  one,  that  he  is  absent,  or  has  refused  to  grant 
such  writ,  or  for  some  cause  to  be  specially  set  forth,  is  inca- 
pable of  acting ;  and  if  such  proof  be  not  produped,  the  appli- 
cation shall  be  denied. 


3  now.  P.  R.,  39. 
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g  25.  The  petition  must  state  in  substance,  xAmfeutoor 

i.  That  the  person  in  whose  behalf  the  writ  is  applied  for,  £Vit?£ldfor 

is  imprisoned  or  restrained  in  his  liberty ;  the  officer  or  person  J}jjj'™rl- 

bj  whom  he  is  so  confined  or  restrained,  and  the  place  where ; 

naming  both  parties,  if  their  names  are  known,  or  describing 

them,  &  they  are  not : 

2.  That  such  person  is  not  committed  or  detained  by  virtue 
of  any  process,  judgment,  decree  or  execution,  specified  in  the 
preceding  twenty-second  section : 

3.  The  cause  or  pretence  of  such  confinement  or  restraint, 
according  to  the  best  of  the  knowledge  and  belief  of  the  party : 

4.  If  the  confinement  or  restraint  is  by  virtue  of  any  war- 
rant, order  or  process,  a  copy  thereof  must  be  annexed ;  or  it 
must  be  averred,  that  by  reason  of  such  prisoner's  being 
removed  or  concealed  before  the  application,  a  demand  of 
such  copy  could  not  be  made;  or  that  such  demand  was 
made,  and  the  legal  fees  therefor  tendered  to  the  officer  or 
person  having  such  prisoner  in  his  custody,  and  that  such 
copy  was  refused : 

5.  If  the  imprisonment  be  alleged  to  be  illegal,  the  petition 
must  also  state  in  what  the  alleged  illegality  consists : 

6.  It  must  specify  whether  the  party  applies  for  the  writ  of 
habeas  corpus,  or  for  the  writ  of  certiorari: 

7.  It  must  be  verified  by  the  oath  of  the  party  making  the 
application. 

3  H.,  399. 

§  26.  Any  court  or  officer  empowered  to  grant  any  writ  tobenwrlt 
applied  for  under  this  Article,  to  whom  such  petition  shall  be  granted. 
presented,  shall  grant  such  writ  without  delay ;  unless  it  shall 
appear  from  the  petition  itself,  or  from  the  documents  an- 
nexed, that  the  party  applying  therefor  is,  by  the  provisions 
of  this  Article,  prohibited  from  prosecuting  such  writ. 

g  27.  Every  writ  of  habeas  corpus,  issued  under  the  provi-  *%££* 
sions  of  this  Article,  shall  be  substantially  in  the  following  habeas 
form :  corpus. 

"  The  People  of  the  State  of  New-York :  To  the  Sheriff  of,  &c.     <565) 

[or4  to  A.  B.'] 

We  command  you,  that  you  have  the  body  of  0-  D.,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time 
and  cause  of  such  imprisonment  and  detention,  by  whatsoever 
name  the  said  0.  D.  shall  be  called  or  charged,  before  our 
justices  of  our  supreme  court,  &c.  [or  *  before  E.  F.  circuit 
judge,  &c.'  as  the  case  may  be,]  at,  &c.  on,  &c.  [or  'imme- 
diately after  the  receipt  of  this  writ,']  to  do  and  receive,  what 
shall  then  and  there  be  considered,  concerning  the  said  0.  D. 
And  have  you  then  there  this  writ. 

Witness,  &c." 

g  28.  Every  writ  of  certiorari,  issued  pursuant  to  this  J;™^ 
Article,  shall  be  substantially  in  the  following  form :  tioran. 

"The  People  of  th6  State  of  New- York:  To  the  Sheriff  of, 

IL-74&C'[0r<t<)A':B',] 
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When  writs 
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writ. 


Pcualty  for 

refusing 

writ. 


[566] 


Return  to 
writ;  Its 
contents. 


We  command  you,  that  you  certify  fully  and  at  large,  to 
our  justices  of  our  supreme  court,  [or  'to  E.  F.  circuit  judge, 
&c.  as  the  case  may  be,]  at,  &c.  on,  &c.  [or  'immediately 
after  the  receipt  of  this  writ,9]  the  day  and  cause  of  the 
imprisonment  of  0.  D.,  by  you  detained,  as  is  said,  by  what- 
soever name  the  said  0.  D.  shall  be  called  or  charged.  And 
have  you  then  there  this  writ. 

Witness,  &c." 

29  B.,  62*7 ;  see  Laws  of  1837,  ch.  240.    Poet,  vol  4,  p.  681. 

§  29.  Such  writs  of  habeas  carpus  or  certiorari,  shall  not  be 
disobeyed  for  any  defect  of  form.    They  shall  be  sufficient, 

i.  If  the  person  having  the  custody  of  the  prisoner,  be 
designated  either  by  his  name  of  office,  if  he  have  any;  or  by 
his  own  name ;  or  if  both  such  names  be  unknown  or  uncertain, 
he  may  be  described  by  an  assumed  appellation ;  and  any  one 
who  may  be  served  with  the  writ  shall  be  deemed  the  person 
to  whom  it  is  directed,  although  it  may  be  directed  to  him  by 
a  wrong  name  or  description,  or  to  another  person: 

2.  If  the  person  who  is  directed  to  be  produced,  be  desig- 
nated by  name;  or  if  his  name  be  uncertain  or  unknown,  he 
may  be  described  in  any  other  way,  so  as  to  designate  the 
person  intended. 

§  30.  Whenever  the  supreme  court,  or  any  justice  thereof, 
or  any  circuit  judge,  shall  have  evidence  from  any  judicial 
proceeding  had  before  them,  that  any  person  within  the 
county  in  which  such  court  or  officer  shall  be,  is  illegally  con- 
fined and  restrained  in  his  liberty,  it  shall  be  the  duty  of  sucb 
court  or  officer,  to  issue  a  writ  of  habeas  corpus  or  certiorari, 
for  his  relief,  although  no  petition  be  presented  or  application 
made  for  such  writ. 

§  31.  If  any  court  or  officer,  authorised  by  the  provisions 
of  this  Article,  to  grant  writs  of  habeas  corpus  or  certiorari, 
shall  refuse  to  grant  such  writ  when  legally  applied  for,  every 
member  of  such  court,  who  shall  have  assented  to  such  refusal, 
and  every  such  officer,  shall  severally  forfeit  to  the  party 
aggrieved,  one  thousand  dollars. 

1R.L.,  355,  §4;  9  J.  R.,  395. 

§  32.  The  person  upon  whom  any  such  writ  shall  have 
been  duly  served,  shall  state  in  his  return,  plainly  and  unequi- 
vocally, 

i.  Whether  he  have,  or  have  not,  the  party  in  his  custody, 
or  under  his  power  or  restraint : 

2.  If  he  have  the  party  in  his  custody  or  power,  or  under 
his  restraint,  the  authority  and  true  cause  of  such  imprison- 
ment or  restraint,  setting  forth  the  same  at  large: 

3.  If  the  party  be  detained  by  virtue  of  any  writ,  warrant, 
or  other  written  authority,  a  copy  thereof  shall  be  annexed  to 
the  return;  and  the  original  shall  be  produced  and  exhibited 
on  the  return  of  the  writ,  to  the  court  or  officer  before  whom 
the  same  is  returnable: 
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4.  If  the  person  upon  whom  such  writ  shall  have  been  served,  ***'  * 
shall  have  had  the  party  in  his  power  or  custody,  or  under 
his  restraint,  at  any  time  prior  or  subsequent  to  the  date  of 
the  writ,  but  has  transferred  such  custody  or  restraint  to 
another;  the  return  shall  state,  particularly,  to  whom,  at  what 
time,  for  what  cause,  and  by  what  authority,  such  transfer 
took  place : 

The  return  must  be  signed  by  the  person  making  the  same;  to  be 
and  except  where  such  person  shall  be  a  sworn  public  officer,  wlSu^be 
and  shall  make  his  return  in  his  official  capacity,  it  shall  be  8WOrnto- 
verified  by  his  oath. 

Laws  of  1818,  297,  §  2;  3  B.,  162. 

§33.  If  a  writ  of  Itabeas  carpus  be  issued,  the  person  or  Body  of 
officer  on  whom  it  shall  have  been  served,  shall  also  bring  the  &hSSntobe 
body  of  the  person  in  his  custody,  according  to  the  command  bronsht  up* 
of  such  writ ;  except  in  the  case  of  the  sickness  of  such  person, 
as  herein  after  provided. 

§  34.  If  the  person  upon  whom  such  writ  of  habeas  corpus  Proceed- 
or  certiorari  shall  have  been  duly  served,  shall  refuse  or  neglect  dSob&i- 
to  obey  the  same,  by  producing  the  party  named  in  such  writ  SK0* 
of  habeas  corpus,  and  making  a  full  and  explicit  return  to 
every  such  writ  of  habeas  corpus  or  certiorari,  within  the  time 
required  by  the  provisions  of  the  third  Article  of  this  Title,- 
and  no  sufficient  excuse  shall  be  shown  for  such  refusal  or 
neglect;  it  shall  be  the  duty  of  the  court  or  officer  before 
whom  such  writ  shall  have  been  made  returnable,  upon  due 
proof  of  the  service  thereof,  forthwith  to  issue  an  attachment 
against  such  person,  directed  to  the  sheriff  of  any  county 
within  this  state,  and  commanding  him  forthwith  to  apprehend 
such  person,  and  to  bring  him  immediately  before  such  court 
or  officer;  and  on  such  person's  being  so  brought,  he  shall  be 
committed  to  close  custody,  in  the  jail  of  the  county  in  which 
such  court  or  officer  shall  be,  without  being  allowed  the  liber- 
ties thereof,  until  he  shall  make  return  to  such  writ,  and 
comply  with  any  order  that  may  be  made  by  such  court  or     pen 
officer,  in  relation  to  the  person  for  whose  relief  such  writ 
shall  have  been  issued. 

Laws  of  1818,  297,  §  4j  10  J.  R.,  328. 

§  35.  It  a  sheriff  of  any  county  shall  have  neglected  to  Jj^jg^ 
return  such  writ,  the  attachment  may  be  directed  to  any 
cor6ner  or  other  person,  to  be  designated  therein,  who  shall 
have  full  power  to  execute  the  same ;  and  such  sheriff,  upon 
being  brought  up,  may  be  committed  to  the  jail  of  any  county 
other  than  his  own. 

g  36.  The  Court  or  officer  by  whom  any  such  attachment  gyjjgf t0 
may  be  issued,  may  al#o,  at  the  same  time  or  afterwards,  issue  duced. 
a  precept  to  the  same  sheriff,  or  other  person  to  whom  such 
attachment  shall  have  been  directed,  commanding  him  to 
bring  forthwith  before  such  court  or  officer,  the  party  for 
whose  benefit  such  writ  of  habeas  corpus  or  certiorari  shall 
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title  h  jiaye  |:)een  ajiowe(i .  ^^  ghaij  thereafter  remain  in  the  custody 
of  such  sheriff  or  person,  until  he  shall  be  discharged,  bailed 
or  remanded,  as  such  court  or  officer  shall  direct. 

vZZSaSt        $  37#  *n  the  execution  °f  SUC^  attachment  or  precept,  or 
ecoun  y.  ^  ejther  of  them,  the  sheriff  or  other  person  to  whom  they 
shall  be  directed,  may  call  to  his  aid  the  power  of  the  county, 
as  in  other  cases, 
proceed-         §  38.  The  court  or  officer  before  whom  the  party  shall  be 
iS£ranor     brought  on  such  writ  of  habeas  corpus,  shall,  immediately 
writ'         after  the  return  thereof,  proceed  to  examine  into  the  facte 
contained  in  such  return,  and  into  the  cause  of  the  confine- 
ment or  restraint  or  such  party,  whether  the  same  shall  have 
been  upon  commitment  for  any  criminal,  or  supposed  criminal, 
matter,  or  not. 

Laws  of  1818,  297,  §  2;  12  Ab.t  42;  26  W.,  566. 

when  pri-        §  39.  If  no  legal  cause  be  shown  for  such  imprisonment  or 
d?aDcha^e%  restraint,  or  for  the  continuation  thereof,  such  court  or  officer 

shall  discharge  such  party  from  the  custody  or  restraint  under 

which  he  is  held. 

15  B.,  163  j  6  B.,  366;  4  B.,  31 ;  1  Du.,  709. 

men  to  be      §  40.  It  shall  be  the  duty  of  such  court  or  officer,  forthwith 
reman  e .   ^  remand  such  party,  if  it  shall  appear  that  he  is  detained  in 
custody,  either, 

i.  By  virtue  of  process  issued  by  any  court  or  judge  of  the 
United  States,  in  a  case  where  such  court  or  judge  has  exclu- 
sive jurisdiction:  or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any  compe- 
tent court  of  civil  or  criminal  jurisdiction,  or  of  any  execution 
issued  upon  such  judgment  or  decree :  or, 

3.  For  any  contempt  specially  and  plainly  charged  in  the 
commitment,  by  some  court,  officer  or  body,  having  authority 
to  commit  for  the  contempt  so  charged:  and, 

4.  That  the  time  during  which  such  party  may  be  legally 
detained,  has  not  expired. 

Laws  of  1818,  297,  §  2;  1  R.  L.,  425,  §  20;  29  B.,  625;  5  H.,  167;   1 
H.,  157;  10  Pai.,  284;  8  How.  P.  B.f  480;  35  B.,  447. 

[588]         $  41.  If  it  appear  on  the  return,  that  the  prisoner  is  in 

when tobe  custody  by  virtue  of  civil  process  from  any  court  legally  eon- 

iii8cwiK      stituted,  or  issued  by  any  officer  in  the  course  of  judicial 

caS€8*        proceedings  before  him,  authorised  by  law,  such  prisoner  can 

only  lie  discharged,  in  one  of  the  following  cases : 

i.  Where  the  jurisdiction  of  such  court  or  officer  has  been 
exceeded,  either  as  to  matter,  place,  sum  or  person : 

2.  Where,  though  the  original  imprisonment  was  lawful, 
yet  by  some  act,  omission  or  event,' which  has  taken  place 
afterwards,  the  party  has  become  entitled  to  be  discharged: 

3.  Where  the  process  is  detective,  in  some  matter  of  sub- 
stance required  by  law,  rendering  such  process  void: 

4.  Where  the  process,  though  in  proper  form,  has  been  issued 
in  a  case  not  allowed  by  law: 
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5.  Where  the  person  having  the  custody  of  the  prisoner    ART,a" 
under  such  process,  is  not  the  person  empowered  by  law  to 
detain  him:  or, 

6.  Where  the  process  is  not  authorised  by  any  judgment, 
order  or  decree  of  any  court,  nor  by  any  provision  of  law. 

26  B.,  80;  4  31 ;  11  Ab.,  148 ;  19  How.  P.  R.,  411 ;  15  How.  P.  R.,  211. 

§  42.  But  no  court  or  officer,  on  the  return  of  any  habeas  Restriction 
corpus  or  certiorari,  issued  under  this  Article,  shall  have  S?  SSrtor 
power  to  inquire  into  the  legality  or  justice  of  any  process,  offlcer' 
judgment,  decree  or  execution,  specified  in  the  preceding 
twenty-second  section ;  nor  into  the  justice  or  propriety  of 
any  commitment  for  a  contempt  made  by  any  court,  officer 
or  body,  according  to  law,  and  charged  in  such  commitment, 
as  herein  before  provided. 

15B.f  153;  5IL,  167. 

S  43.  If  it  appear  that  the  party  has  been  legally  committed  Jgjgjf 
for  any  criminal  offence,  or  if  lie  appear  by  the  testimony  commit- 
offered  with  the  return,  or  upon  the  hearing  thereof,  to  be  mcnt8' 
guilty  of  such  an  offence,  although  the  commitment  be  irregu- 
lar, the  court  or  officer  before  whom  such  party  shall  be 
brought,  shall  proceed  to  let  such  party  to  bail,  if  the  case  be 
bailable,  and  good  bail  be  ottered ;  or  if  not,  shall  forthwith 
remand  such  party. 

Laws  of  1818,  297,  §  2 ;  26  B.,  80;  10  Ab.,  282;  9  Ab.,  393;  1  S.  S.  C, 
701. 

§  44.  If  the  party  be  not  entitled  to  his  discharge,  and  be  *J5JSw"g 
aot  bailed,  the  court  or  officer  shall  remand  him  to  the  custody,  5£s"°n 
or  place  him  under  the  restraint,  from  which  he  was  taken,  if 
the  person  under  whose  custody  or  restraint  he  was,  be  legally 
entitled  thereto;  if  not  so  entitled,  he  shall  be  committed  by 
such  court  or  officer,  to  the  custody  of  such  officer  or  person, 
as  by  law  is  entitled  thereto. 

§  45.  Until  judgment  be  given  upon  the  return,  the  court  custody  of 
or  officer  before  whom  such  party  shall  be  brought,  may  either  pri8oner- 
commit  such  party  to  the  custody  of  the  sheriff  of  the  county 
in  which  such  court  or  officer  shall  be,  or  place  him  in  such 
care  or  under  such  custody,  as  his  age  and  other  circumstances 
may  require. 

10  PaL,  610. 

§  46.  When  it  appears,  from  the  return  to  any  such  writ,  i««i] 
that  the  party  named  therein  is  in  custody  on  any  process,  jJ^J0 
under  which  any  other  person  has  an  interest  in  continuing 
his  imprisonment  or  restraint,  no  order  shall  be  made  for  his 
discharge,  until  it  shall  appear  that  the  party  so  interested,  or 
his  attorney,  if  he  have  one,  shall  have  had  the  like  notice  of 
the  time  and  place  at  which  such  writ  shall  have  been  made 
returnable,  as  is  required  to  be  given  of  special  motions,  in 
the  supreme  court  of  this  state. 

5H.f  167;  12  W.,  231. 
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§  47.  When  it  shall  appear,  from  the  return,  that  such 
party  is  detained  upon  any  criminal  accusation,  such  court 
or  officer  shall  make  no  order  for  the  discharge  of  such  party, 
until  sufficient  notice  of  the  time  and  place  at  which  suck 
writ  shall  have  been  returned,  or  shall  be  made  returnable, 
shall  be  given  to  the  district  attorney  of  the  county,  within 
which  such  court  or  officer  shall  be. 

10  Pai.,  611;  5  II.,  164;  Laws  of  1837,  ch.  240.    Post  vol  4,  p.  681. 

§  48.  The  party  brought  before  any  such  court  or  officer,  on 
the  return  of  any  writ  of  habeas  corpus,  may  deny  any  of  the 
material  facts  set  forth  in  the  return,  or  allege  any  fact,  to 
show  either  that  his  imprisonment  or  detention  is  unlawful, 
or  that  he  is  entitled  to  his  discharge;  which  allegations  or 
denials  shall  be  on  oath;  and  thereupon  such  court  or  officer 
shall  proceed,  in  a  summary  way,  to  hoar  such  allegations  and 
proofs,  as  may  be  produced  in  support  of  such  imprisonment 
or  detention,  or  against  the  same,  and  to  dispose  of  such 
party  as  the  justice  of  the  case  may  require. 

4  B.,  33;  1  B.,  349;  3  H.,  647;  18  W.,  640. 

§  49.  Whenever,  from  the  sickness  or  infirmity  of  the  per- 
son directed  to  be  produced  by  any  writ  of  habeas  corpus,  sue;- 
person  can  not,  without  danger,  be  brought  before  the  court 
or  officer  before  whom  the  writ  is  made  returnable,  the  party 
in  whose  custody  he  is,  may  state  that  fact  in  his  return,  to 
the  writ,  verifying  the  same  by  his  oath;  and  if  such  court  or 
officer  be  satisfied  of  the  truth  of  such  allegation,  and  the 
return  be  otherwise  sufficient,  they  shall  proceed  to  decide 
upon  such  return,  and  to  dispose  of  the  matter,  in  the  same 
manner  as  if  a  writ  of  certiorari  had  been  issued,  instead  of 
such  writ  of  habeas  corpus. 

g  50.  Whenever  an  application  shall  be  made  for  a  writ  of 
habeas  corpus,  according  to  the  provisions  of  this  Title,  to  any 
officer  or  court,  if  it  appear  to  such  court  or  officer,  upon  the 
facts  set  forth  in  the  petition,  that  the  cause,  matter  or  offence, 
for  which  the  person  is  confined  or  detained,  is  not  bailable, 
according  to  the  provisions  of  law,  instead  of  awarding  such 
writ  of  habeas  corpus,  a  writ  of  certiorari  may  be  granted, 
directed  to  the  officer  or  person  in  whose  custody,  or  under 
whose  control,  such  prisoner  shall  be  alleged  to  be,  in  like 
manner  as  if  such  writ  of  certiorari  had  been  applied  for  bj 
the  prisoner. 

1  B.,  349;  1  H.,  391. 

§  51.  Upon  the  return  to  such  certiorari  being  made,  the 
court  or  officer  before  whom  such  writ  shall  be  returnable, 
shall  proceed  in  the  same  manner  as  upon  returns  to  writs  of 
habeas  corpus,  and  shall  hear  the  proof  of  the  parties  in 
support  of  and  against  such  return. 

.§  52.  If  it  appear  that  the  person  detained  is  illegally  impri- 
soned, confined  or  restrained  of  his  liberty,  the  court  or 
officer  shall  grant  a  writ  of  discharge,  commanding  those 
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baving  such  person  in  their  custody,  to  discharge  him  forth- 
with ;  and  if  it  appear  that  such  person  is  legally  detained, 
imprisoned  or  confined,  and  is  not  entitled  to  be  bailed,  such 
court  or  officer  shall  cease  from  all  further  proceedings  thereon. 

29B.f  627;  3  B.,  162. 

§  53.  Notwithstanding  any  writ  of  certiorari  may  have  been  gSSf  may 
issued  or  returned,  according  to  the  foregoing  provisions,  the  i*  issued. 
court  or  officer  before  whom  the  same  was  returnable,  may 
issue  a  writ  of  habeas  corpus,  which  shall,  in  all  respects,  be 
subject  to  the  provisions  herein  before  contained  ;  and  if  such  w^dataed, 
court  or  officer  refuse  a  writ  of  certiorari,  or  upon  the  return  SSSed. 
thereof,  refuse  to  discharge  the  person  detained,  if  such  per- 
son claim  the  writ  of  habeas  corpus,  he  shall  be  entitled  to  the 
same  as  hereinbefore  provided. 

§  54.  If,  upon  the  return  to  any  writ  of  certiorari,  it  shall  order iu> 
appear  that  the  person  detained  is  entitled  to  bail,  the  court  Sine?,  on 
or  officer  before  whom  the  same  was  returnable,  shall,  by certlorari- 
order  certified  by  the  clerk  of  the  court,  or  by  the  officer 
granting  the  same,  direct  the  sum  in  which  such  person  shall 
be  held  to  bail,  and  the  court  at  which  he  shall  be  required  to 
appear ;  and  that  on  such  bail  being  entered  into,  in  con- 
formity to  such  order  and  the  provisions  of  law,  such  prisoner 
be  discharged. 

5  B.,  216. 

§  55.  Upon  the  production  of  such  order  to  any  judge  of  "j^^ 
the  county  courts  of  any  county,  he  shall  be  authorized  to ho^toto 
take  the  recognizance  of  the  person  so  detained,  and  of  two taken' 
sufficient  sureties,  in  the  sum  so  directed,  with  a  condition  for 
the  appearance  of  such  person  at  the  court  designated  in  such 
order.    But  previous  to  taking  such  recognizance,  such  judge 
shall  be  satisfied,  by  the  oath  of  the  persons  offering  them- 
selves as  sureties,  that  they  are  householders  in  the  county, 
and  are  severally  worth  double  the  sum  in  which  they  shall  be 
required  to  be  bound,  over  and  above  all  demands  against 
them.  14  A*>-i 28- 

§  56.  Such  judge  shall  file  the  recognizance  taken  by  him  wben  to  be 
with  the  clerk  of  the  court  before  which  the  prisoner  shall  be  du,ch*r*ed- 
bound  to  appear,  and  shall  certify  on  such  order,  the  compli- 
ance therewith.    The  production  of  such  order,  so  certified, 
shall  entitle  such  prisoner  to  be  discharged  from  imprisonment, 
for  the  cause  which  shall  have  been  returned  to  such  certiorari. 

§  57.  Obedience  to  any  writ  of  discharge,  or  to  any  order  writ  of 
for  the  discharge  of  any  prisoner,*  granted  pursuant  to  thei^ow*1 
provisions  of  this  Article,  may  be  enforced  by  the  court  orei*orced- 
officer  issuing  such  writ  or  granting  such  order,  by  attachment, 
in  the  same  manner  as  herein  provided  for  a  neglect  to  make    [571] 
a  return  to  a  writ  of  habeas  corpus,  and  with  the  like  effect,  in 
all  respects ;  and  the  person  guilty  of  such  disobedience,  shall 
forfeit  to  the  party  aggrieved  one  thousand  two  hundred  and 
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fifty  dollars,  in  addition  to  any  special  damages  such  party 
may  have  sustained. 

§  58.  No  sheriff  or  other  officer,  shall  be  liable  to  any  civil 
action  for  obeying  any  such  writ  or  order  of  discharge;  and 
if  any  action  shall  be  brought  against  such  officer,  for  suffer- 
ing any  person  committed  to  his  custody,  to  go  at  large, 
pursuant  to  any  such  writ  or  order,  he  may  plead,  or  with  his 
plea  of  the  general  issue,  may  give  notice  of  the  same,  in  bai 
of  such  action. 

§  59.  No  person  who  has  been  discharged  by  the  order  of 
any  court  or  officer,  upon  a  habeas  corpus  or  certiorari,  issued 
pursuant  to  the  provisions  of  this  Article,  shall  be  again 
imprisoned,  restrained  or  kept  in  custody,  for  the  same  cause; 
but  it  shall  not  be  deemed  the  same  cause, 

i.  If  he  shall  have  been  discharged  from  a  commitment  on 
a  criminal  charge,  and  be  afterwards  committed  for  the  same 
offence,  by  the  legal  order  or  process  of  the  court  wherein  he 
shall  be  bound  by  recognizance  to  appear,  or  in  which  he  shall 
be  indicted  or  convicted  for  the  same  offence :  or, 

2.  If  after  a  discharge  for  defect  of  proof,  or  for  any  material 
defect  in  the  commitment,  in  a  criminal  case,  the  prisoner  be 
again  arrested  on  sufficient  proof,  and  committed  by  legal 
process  for  the  same  offence:  or, 

3.  If,  in  a  civil  suit,  the'  party  has  been  discharged  for  any 
illegality  in  the  judgment  or  process,  herein  before  specified, 
and  is  afterwards  imprisoned  by  legal  process  for  the  same 
cause  of  action:  or, 

4.  If,  in  any  civil  suit,  he  shall  have  been  discharged  from 
commitment  on  mesne  process,  and  shall  be  afterwards  com- 
mitted on  execution,  in  the  same  cause,  or  on  mesne  process, 
in  any  other  cause,  after  such  first  suit  shall  have  been  discon- 
tinued. 

1  R.  L.,  455,  §  5. 

§  60.  If  any  person,  either  solely,  or  as  a  member  of  any 
court;  or  in  the  execution  of  any  order,  judgment  or  process; 
shall  knowingly  re-commit,  imprison  or  restrain  of  his  liberty, 
or  cause  to  be  re-committed,  imprisoned  or  restrained  of  Ids 
liberty,  for  the  same  cause,  except  as  provided  in  the  last 
section,  any  person  so  discharged,  or  shall  knowingly  aid  or 
assist  therein,  he  shall  forfeit  to  the  party  aggrieved,  one 
thousand  two  hundred  and  fifty  dollars,  and  shall  also  be 
deemed  guilty  of  a  misdemeanor. 

*  §  61.  Any  one  having  in  his  custody  or  under  his  power, 
any  person,  who,  by  the  provisions  of  this  Article,  would  be 
entitled  to  a  writ  of  habeas  corpus  or  certiorari  to  inquire  into 
the  cause  of  his  detention,  who  shall,  with  intent  to  elude  the 
service  of  any  such  writ,  or  to  avoid  the  effect  thereof,  transfer 
any  such  prisoner  to  the  custody,  or  place  hiin  under  the  power 
or  control  of  another,  or  conceal  him,  or  change  the  place  of 
his  confinement,  shall  be  deemed  guilty  of  a  misdemeanor. 

Laws  of  1818,  298,  §  5;  2  Du.,  42. 
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S  62.  Any  one  having  In  his  custody  or  under  his  power,  n^S^1 
any  person  for  whose  relief  a  writ  of  habeas  carpus  or  certiorari  }£**■*■ 
shall  have  been  duly  issued,  pursuant  to  the  provisions  of  this 
Article,  who,  with  intent  to  elude  the  service  of  such  writ,  or 
to  avoid  the  effect  thereof,  shall  transfer  such  prisoner  to  the 
custody,  or  place  him  under  the  power  or  control  of  another, 
or  conceal  him,  or  change  the  place  of  his  confinement,  shall 
be  deemed  guilty  of  a  misdemeanor. 

§  63.  Every  person  who  shall  knowingly  aid  or  assist,  in  the  JJ^gjE 
violation  of  either  of  the  two  last  preceding  sections,  shall  be  "°n8    '"*' 
deemed  guilty  of  a  misdemeanor. 

§  64.  Every  person  convicted  of  any  offence  under  either  £int8h" 
of  the  four  last  sections,  shall  be  punished  by  fine  or  imprison- 
ment, or  both,  in  the  discretion  of  the  court  in  which  he  shall 
be  convicted;  but  such  fine  shall  not  exceed  one  thousand 
dollars,  nor  such  imprisonment  six  months. 

§  65.  Whenever  it  shall  appear  by  satisfactory  proof,  that  ^JjJJEJ** 
any  one  is  held  in  illegal  confinement  or  custody,  and  that  there  n8<m 
is  good  reason  to  believe  that  he  will  be  carried  out  of  the 
state,  or  suffer  some  irreparable  injury,  before  he  can  be 
relieved  by  the  issuing  of  a  habeas  corpus  or  certiorari,  any 
court  or  officer  authorised  to  issue  such  writs,  may  issue  a 
warrant  under  his  hand  and  seal,  reciting  the  facts,  and  directed 
to  any  sheriff,  constable  or  other  person,  and  commanding 
such  officer  or  person  to  take  such  prisoner,  and  forthwith  to 
bring  him  before  such  court  or  officer,  to  be  dealt  with  accord- 
ing to  law.  • 

g  66.  When  the  proof  mentioned  in  the  last  section,  shall  ^"P0""* 
also  be  sufficient  to  justify  an  arrest  of  the  person  having  him.nn* 
such  prisoner  in  his  custody,  as  for  a  criminal  offence  com- 
mitted in  the  taking  or  detaining  of  such  prisoner,  the  warrant 
shall  also  contain  an  order  for  the  arrest  of  such  person,  for 
such  offence. 

§  67.  Any  officer  or  person  to  whom  such  warrant  shall  be  J?*j£St; 
directed,  shall  execute  the  same,  by  bringing  the  prisoner  proceed- 
therein  named,  and  the  person  who  detains  him,  if  so  com-  Dg8, 
manded  by  the  warrant,  before  the  court  or  officer  issuing  the 
same;  and  thereupon  the  person  detaining  such  prisoner  shall 
make  a  return,  in  like  manner,  and  the  like  proceedings 
shall  be  had,  as  if  a  writ  of  habeas  corpus  had  been  issued  in 
the  first  instance. 

§  68.  If  the  person  having  such  prisoner  in  his  custody,  ^^iMi 
shall  be  brought  before  such  court  or  officer,  as  for  a  criminal  detaining 
offence,  he  shall  be  examined,  committed,  bailed  or  discharged,  priJSrsi 
by  such  court  or  officer,  in  like  manner  as  iti  other  criminal 
cases  of  the  like  nature. 

§  69.  All  proceedings  commenced  under  this  Article,  before  gJEJjgji 
any  officer,  may  be  removed  by  certioi'ari  into  the  supreme  ££?**• 
court,  to  be  there  examined  and  corrected ;  but  no  such  car- 
Horanri  shall  be  issued,  unless  the  same  be  allowed  by  a  justice 
of  the  supreme  court  or  a  circuit  judge,  nor  until  a  final  a^ju- 
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dication  shall  have  been  made  by  such  officer,  upon  the  claim 
to  be  discharged  or  bailed. 


TITLE  1. 


error. 


the  court  of 
errors. 


writ  of  §  70.  After  the  supreme  court  shall  have  made  a  final  deter- 
mination upon  any  writ  of  habeas  corpus  or  certiorari  issued 
for  the  relief  of  any  prisoner,  such  prisoner,  if  his  discharge  be 
refused,  may  prosecute  "his  writ  of  error  thereupon,  to  the 
court  for  the  correction  of  errors.  If  such  prisoner  shall  have 
been  discharged,  the  attorney  general,  if  the  commitment  was 
upon  some  criminal  accusation,  and  the  party  aggrieved,  if 
such  prisoner  was  detained  in  any  civil  suit,  may  in  like  man- 
ner prosecute  their  writ  of  error  to  the  said  court. 

Pow«*ofrtf  §  71.  The  court  for  the  correction  qf  errors,  when  any  such 
writ  of  error  shall  be  brought,  shall  have  power  to  make  such 
orders,  and  to  issue  all  such  writs,  as  may  be  necessary,  for 
the  discharge  or  re-commitment  of  such  prisoner,  according 
to  the  judgment  which  shall  be  given  by  such  court ;  and, 
generally,  to  carry  such  judgment  into  fall  effect. 

Befoitag        g  72.  Any  officer  or  other  person  refusing  to  deliver  a  copy 

process,  of  any  order,  warrant,  process,  or  other  authority,  by  which 
he  shall  detain  any  person,  to  any  one  who  shall  demand 
such  copy,  and  tender  the  fees  thereof,  shall  forfeit  two  hun- 
dred dollars  to  the  person  so  detained. 

5N.  Y.,672. 

common  §  73.  The  provisions  of  the  common  law  in  regard  to  the 
andpr£eM  writ  of  habeas  corpus  treated  of  in  this  Article,  are  hereby 
ccedimrs.  abrogated,  except  so  much  and  such  parts  thereof  as  may  be 
necessary  to  carry  into  full  effect  the  provisions  herein  con- 
tained ;  and  the  authority  of  courts  and  officers  to  award  such 
writ,  or  to  proceed  thereon,  by  the  common  law,  shall  be  exer- 
cised in  conformity  to  the  provisions  of  this  Article,  in  all 
cases  therein  provided  for. 

8  Pal,  65. 
See  Laws  of  1837,  ch.  240.    Post,  vol.  4,  p.  681. 

ARTICLE  THIRD. 

GENERAL  PROVISIONS. 

Sec.  74.  Writs  of  habeas  corpus,  &c.,  under  what  seal  to  issue. 

75.  How  to  be  made  returnable. 

76.  Allowance  to  be  endorsed;  how  signed. 

77.  Habeas  corpus  in  behalf  of  the  people. 

78.  Habeas  corpus  how  served ;  when  fees  and  bond  required. 

79.  Last  section  not  to  apply  to  writs  by  attorney-general,  Ac. 

80.  Mode  of  serving  writ  of  habeas  corpus. 

81.  How  served  when  person  conceals  himself,  Ac. 

82  &  83.  Duty  of  officers  and  persons  on  whom  writ  is  served. 

84.  When  and  how  feeB  allowed  to  persons  not  officers. 

85.  Time  allowed  for  making  return  to  writ. 

86.  This  Title  to  apply  to  all  writs  of  habeas  corpus. 

L0T4]         g  74.  All  writs  of  habeas  corpus,  certiorari,  or  discbarge, 
wriuof      issued  pursuant  to  the  provisions  of  this  Title,  shall  l>e  under 
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the  seal  of  the  court  by  which  they  are  awarded.    If  awarded  J££  *■ 
by  any  officer  out  of  court,  they  shall  be  under  the  seal  of  the  corPQ8» Ac 
court  before  which  the  writ  is  made  returnable ;  or  if  it  be 
made  returnable  before  some  body  other  than  a  court  of  record, 
or  before  an  officer  out  of  court,  it  shall  be  under  the  seal  of 
the  supreme  court. 

§  75.  Every  such  writ  may  be  made  returnable  at  a  day  Rotnrn  **? 
certain,  or  forthwith,  as  the  case  may  require. 

7  Cow.,  522. 

§  76.  Every  such  writ  shall  be  endorsed  with  a  certificate  Allowance 
that  the  same  has  been  allowed,  and  with  the  date  of  such 
allowance ;  which  endorsement,  if  the  writ  be  awarded  by  a 
court,  shall  be  signed  by  the  chief  justice  or  other  presiding 
officer  of  such  court :  if  it  be  awarded  by  any  officer  out  of 
court,  the  endorsement  shall  be  signed  by  such  officer. 

g  77.  Whenever  a  writ  of  habeas  corpus  shall  be  required  in  Habeas 
any  action  or  matter,  civil  or  criminal,  to  which  the  people  of  beK??i? 
this  state  shall  be  parties,  the  application  therefor  may  be  made  th0  poopl* 
by  the  attorney-general,  or  district  attorney  having  charge  of 
such  action  or  matter;  and  whenever  so  issued,  the  court  or 
officer  allowing  it,  shall  state  in  their  endorsement  of  the 
allowance  of  such  writ  that  it  was  issued  upon  such  appli- 
cation. 

9  W.,  606. 

§  78.  Writs  of  habeas  carpus  can  only  be  served  by  an  elector  *«£n$ 
of  some  county  within  this  state;  and  the  service  thereof  shall  Kni  "*' 
not  be  deemed  complete,  unless  the  party  serving  the  same 
shall  tender  to  the  person  in  whose  custody  the  prisoner  may 
be,  if  such  person  be  a  sheriff,  coroner,  constable  or  marshal, 
the  fees  allowed  by  law  for  bringing  up  such  prisoner;  nor 
unless  he  shall  also  give  bond  to  such  sheriff,  coroner,  con- 
stable or  marshal,  as  the  case  may  be,  in  a  penalty  double  the 
amount  of  the  sum  for  which  such  prisoner  may  be  detained, 
if  he  be  detained  for  any  specific  sum  of  mfcney,  and  if  not, 
then  in  the  penalty  of  one  thousand  dollars,  conditioned  that 
such  person  will  pay  the  charges  of  carrying  back  such 
prisoner,  if  he  shall  be  remanded,  and  that  such  prisoner  will 
not  escape  by  the  way,  either  in  going  to,  or  returning  from, 
the  place  to  which  he  is  tojje  taken. 

S  79.  But  the  last  section  shall  not  apply  to  any  case  where  jJJjSS1011 
the  writ  is  sued  out  by  the  attorney-general,  or  by  any  district 
attorney. 

§  80.  Every  writ  of  habeas  carpus  or  certiorari,  issued  pur-  2£*fE°ff 
suant  to  this  Title,  may  be  served  by  delivering  the  same  to  writ. 
the  person  to  whom  it  is  directed;  if  he  can  not  be  found,  it 
may  be  served  by  being  left  at  the  jail  or  other  place  in  which 
the  prisoner  may  be  confined,  with  any  under  officer,  or  other 
person  of  proper  age,  having  charge  for  the  time,  of  such 
prisoner.  5 

§  81.  If  the  person  upon  whom  the  writ  ought  to  be  served,  ^  ^en 
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p^^h.  conceal  himself,  or  refuse  admittance  to  {he  party  attempting 
Mtu  Mm-    to  serve  the  same,  it  may  be  served  by  affixing  the  same  in 
some  conspicuous  place,  on  the  outside,  either  of  his  dwelling- 
house,  or  of  the  place  where  the  party  is  confined. 
offlcen,         §  82.  It  shall  be  the  duty  of  every  sheriff,  coroner,  constable 
a^  to  obey  or  msaxjjaigii  Upon  whom  a  writ  of  liabeas  corpus  shall  be  served, 
tSSS?011     whether  such  writ  be  directed  to  him  or  not,  upon  payment 
or  tender  of  the  charges  allowed  by  law,  and  the  delivery  or 
tender  of  the  bond  herein  prescribed,  to  obey  and  return  such 
writ  according  to  the  exigency  thereof;  and  it  shall  be  the 
duty  of  every  other  person  upon  whom  such  writ  shall  he 
served,  having  the  custody  of  the  individual  for  whose  benefit 
the  writ  shall  be  issued,  to  obey  and  execute  such  writ,  accord- 
ing to  the  command  thereof,  without  requiring  any  bond  or 
the  payment  of  any  charges,  unless  the  payment  of  such 
charges,  shall  have  been  required  by  the  officer  issuing*  such 
writ. 
A^certi-        §  83.  It  shall,  in  like  manner,  be  the  duty  of  the  person 
mmfa        upon  whom  any  writ  of  certiorari,  issued  pursuant  to  the 
provisions  of  this  Article,  shall  be  served,  upon  payment  or 
tender  of  the  fees  allowed  by  law  for  making  a  return  to  such 
writ,  and  for  copying  the  warrant  or  other  process  to  be 
annexed  thereto,  to  obey  and  return  the  same  according  to 
the  exigency  thereof. 
Few  ?    t     2  8*-  Every  officer  allowing  a  writ  of  habeas  corpus,  directed 
Sao?"  no  to  any  other  than  a  sheriff,  coroner,  constable  or  marshal,  may, 
in  his  discretion,  require  as  a  duty  to  be  performed,  in  order 
to  render  the  service  thereof  effectual,  that  the  charges  of 
bringing  up  such  prisoner,  shall  be  paid  by  the  petitioner; 
and  in  such  case,  he  shall,  in  the  allowance  of  the  writ,  specify 
the  amount,  of  such  charges,  so  to  be  paid,  which  shall  not 
exceed  the  fees  allowed  by  law  to  sheriffs,  for  similar  services. 
Timefor        §  85.  If  the  writ  be  returnable  at  a  certain  day,  such  return 
i£it.    *    shall  be  made,  and  such  prisoner  shall  be  produced,  at  the 
time  and  place  specified  therein;  if  it  be  returnable  forthwith, 
and  the  place  be  within  twenty  miles  of  the  place  of  service, 
such  return  shall  be  made,  and  such  prisoner  shall  be  pro- 
duced, within  twenty-four  hours;  and  the  like  time  shall  be 
allowed  for  every  additional  twenty  miles. 
Application     §  86.  The  several  provisions  contained  in  this  Title,  shall 
Title!1       be  construed  to  apply,  so  for  as  they  may  be  applicable,  and 
except  where  otherwise  provided,  to  every  writ  of  liabeas  cor* 
pus  authorised  to  be  issued  by  any  statute  of  this  state. 

24  B.,  624. 

See  Laws  of  1844,  ch.  315,  art  4  ;  1837,  ch.  240 ;  Code,  §  471 ;  29  R, 
622;  27  B.,  9;  6  B.,  366 ;  4  B.,  31 ;  1  B.,  340;  7  HM  301 ;  5  tt, 
164 ;  1  H.,  164,  377  ;  10  Pat.,  284,  606  ;  8  Pal,  47 ;  2  J.  C.  R.,  198; 
25  W.,  483 ;  7  Cow.,  471 ;  5  Cow.,  39,  273 ;  18  J.  R.,  305;  15  J.  Rn 
152 ;  9  J.  R.,  395  ;  6  J.  R,  337  ;  6  J.  R,  282 ;  4  J.  R.,  317  ;  6  Ab., 
37;  5  Ab.,  281;  2  Ab.,  84;  1  Ab.,  210;  11  How.  P.  R,  418;  6 
How.  P.  R,  288,  478  ;  1  Du.,  709 ;  1  S,  S.  C,  672.  Post,  vol.  4,  p. 
681;  vol.  5,  p.  128. 
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TITLE  II.  ^ 

OF  PROCEEDINGS  BY  SCIEE  FACIAS,  BY  IKFOBMATIOK  IN 
CERTAIN  CASES,  MANDAMU8,  PROHIBITION,  AND  AD  QUOD 
DAMNUM. 

Aet.  1.  —  Of  scire  facias. 

Abt.  2.  —  Of  informations  in  the  nature  of  a  qno  warranto,  and  in  certain  other 

cases. 
Abt.  3.  —  Of  writs  of  mandamus  and  prohibition. 
Art. -4.  —  Of  the  writ  of  ad  quod  damnum. 

ARTICLE  FIRST. 

OF  SCIBJB  FACIAS. 

Sic.  1.  Scire  facias  where  execution  has  not  been  issued. 

2.  Other  cases  enumerated;  limitation  in  certain  cases. 

3.  Time  when  they  must  be  brought  in  certain  cases. 

4.  Scire  facias  against  ter-tenants. 

5.  Rights  of  persons  not  made  parties,  not  affected. 

6.  Pleas  in  abatement  to  writs  against  ter-tenants. 

7.  Also,  to  writs  against  heirs  and  devisees. 

8.  Contributions  not  affected  by  omission  to  plead,  Ac. 

9.  Fleas  in  bar  to  writs  affecting  real  estate. 

10.  Judgment  upon  such  pleas  being  established. 

11.  Real  estate  not  described  in  writ,  Ac.,  not  affected. 

12.  Cases  in  which  to  issue,  to  annul  letters  patent 

13.  When,  to  vacate  acts  of  incorporation. 

14.  Contents  of  writ;  judgment  thereon. 

15.  General  provision  concerning  issuing,  teste  and  return. 

16.  Writ  to  be  served  notwithstanding  directions. 
It.  Mode  of  serving  writs. 

18.  Appearance  of  defendants ;  rule  to  plead. 

19  ft  20.  Mode  of  serving  upon  absent  original  dofendant 

21.  When  his  default  may  be  entered;  judgment  thereon. 

22.  Declaration  unnecessary ;  defendant  to  plead  to  writ. 

23.  Proceedings  not  to  be  had  until  writ  served,  Ac 

24.  Copies  of  certain  judgments  to  be  filed  with  secretary  of  state. 

25.  Entry  of  judgment  vacating  letters  patent,  Ac. 

26.  Notice  of  judgment  vacating  acts  of  incorporation. 

2*7.  Powers  of  chancery  on  such  judgment  being  rendered,  Ac 

§  1.  Whenever  an  execution  shall  not  have  been  issued  ^onha? 
within  the  time  allowed  by  law,  after  the  filing  of  the  record  notiBiaed. 
of  any  judgment  or  recovery,  in  any  court  of  record  within 
this  state,  the  plaintiff  in  such  judgment  may  sue  out  a  writ 
of  scire  facias,  to  be  issued  out  of  the  same  court;  by  which 
the  sheriff  shall  be  commanded  to  summon  the  party  against 
whom  it  is  issued,  to  appear  before  such  court  at  a  certain 
day,  to  show  if  he  have  any  thing  to  say,  why  such  plaintiff 
ought  not  to  have  execution  of  such  judgment;  and  if,  after 
being  duly  summoned,  he  do  not  come  at  the  day,  or  do  come 
and  say  nothing  why  execution  ought  not  to  be  had,  an  exe- 
cution shall  thereupon  issue,  according  to  the  force,  form  and 
effect  of  the  said  recovery. 

1  R.  L.,  89,  §  34 ;  1  N.  Y.,  165;  17  J.  R.,  106 ;  14  How.  P.  R.,  393. 
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oSZ^mb  §  2.  Writs  of  scire  facias  shall  also  be  issued  in  the  rases 
«£nw»-  not  otherwise  provided  by  law,  to  revive  a  judgment  against 
the  personal  representatives  of  any  deceased  defendant;  or 
in  favor  of  the  personal  representatives  of  any  deceased 
plaintiff;  or  where  the  situation  of  either  party  is  changed  by 
marriage;  or  to  continue  a  suit  by  or  against  the  representa- 
tion tives  of  either  party ,  who  shall  have  died  in  the  progress 
thereof.  But  such  writs,  against  personal  representatives  of 
any  party,  shall  be  issued  within  one  year  after  the  cause  for 
issuing  the  same  shall  arise. 

23  W.,  479 ;  19  W.f  453  ;  22  How.  P.  R.,  179. 

Limitation      §  3.  Writs  of  scirefacias,  to  revive  any  judgment  or  reco- 

npon  wriu.  yery  wjjj^  sball  have  been  docketed  when  this  Title  takes 

effect,  must  be  brought  within  ten  years  thereafter;  and  such 

writs,  when  brought  to  revive  any  such  judgment  or  recovery 

docketed  after  this  Title  takes  effect,  shall  be  brought  within 

ten  years  after  the  time  of  the  docketing  thereof. 

^gjjjjtter-     g  4.  Writs  of  scire  facias  to  revive  a  judgment  or  recovery 

"**  '      against  tenants  of  any  real  estate,  may  be  brought  against 

the  persons  by  whom  such  estate  shall  be  actually  occupied, 

claiming  any  interest  therein,  whether  in  fee,  for  life  or  for 

years. 

per™™  not     g  5.  But  where  any  judgment  or  recovery  shall  be  revived 

Si.e  par*    as  against  any  real  estate,  by  writ  of  scire  facias,  the  right  of 

any  person  therein,  not  made  a  party  to  such  writ,  shall  not 

be  impaired  or  affected  by  such  revival,  unless  he  claim  titlo 

from  the  tenant  of  such  real  estate,  who  was  duly  made  a 

party  thereto. 

19  B.,  498. 

Fieas in         §  6.  Whenever  a  scirefacias  shall  be  brought  against  the 

S^uSSi.  tenants  of  any  real  estate,  other  than  heirs  or  devisees,  to 

charge  such  real  estate  with  any  judgment  or  recovery  sought 

to  be  revived,  such  tenants,  or  any  of  them,  may  plead,  in 

abatement, 

1.  That  the  heirs  or  devisees  of  the  party  against  whom 
such  judgment  or  recovery  was  had,  or  any  of  them,  have 
not  been  summoned:  or, 

2.  That  there  are  other  persons  who  are  joint  tenants  or 
tenants  in  common  with  those  so  pleading,  of  the  same  lands, 
in  respect  to  which  they  have  been  summoned:  or, 

3.  That  there  are  other  tenants  of  other  lands  in  the  same 
county,  which,  if  the  lands  of  the  defendants  be  chargeable 
with  the  judgment  sought  to  be  revived,  are  equally  charge- 
able therewith,  specifying  the  names  of  such  parties,  and  the 
lands  held  by  them : 

And  thereupon,  if  any  such  plea  be  admitted  or  established, 
the  proceedings  against  those  so  pleading  shall  be  suspended, 
until  the  plaintiff  in  the  action  shall  have  summoned  the  par- 
ties named  in  such  plea;  but  no  second  or  further  plea  of  the 
like  nature  shall  be  allowed  in  any  such  action. 

_  Digitized  by  VjOOQ IC 


chap,  ix.]  SCIRE  FACIAS.  599 

ART  L 

§  7.  In  proceedings  by  scire  facias  against  heirs  or  devisees,  By  heirs 
to  enforce  any  liability  arising  from  their  being  tenants  of  or  •J**** 
claiming  any  real  estate,  the  defendants,  or  any  of  them,  may 
plead,  in  abatement,  that  there  are  other  heirs  or  devisees 
Tvho  ought  to  be  charged,  who  have  not  been  summoned;  and 
thereupon,  if  such  plea  be  admitted  or  established,  the  pro- 
ceedings against  those  so  pleading  shall  be  suspended,  until 
the  plaintiff  in  the  action  shall  have  summoned  the  par-     Prs] 
ties  named  in  such  plea;  but  no  second  or  further  plea  of  the 
like  nature  shall  be  allowed  in  any  such  action. 

§  8.  No  person  against  whom  any  recovery  shall  be  had  SSS*11"1 
upon  any  writ  of  scire  facias,  shall,  by  reason  of  any  omission 
to  plead  either  of  the  pleas  herein  before  specified,  or  of  any 
thing  herein  contained,  be  precluded  from  his  remedies  for 
contribution,  against  other  persons  bound  to  contribute  to  the 
satisfaction  of  the  judgment  or  recovery  revived  by  such  scire 
facias,  and  not  made  a  party  thereto. 

§  9.  Any  defendant  in  a  writ  of  scire  facias,  brought  to  S^itS**1 
revive  a  judgment  against  real  estate,  shall  hereafter  be  ■JJfJJg^. 
allowed  to  plead,  in  bar  of  suclji  writ, 

1.  That  he  is  not  tenant,  and  does  not  hold  any  of  the  lands 
in  respect  to  which  he  shall  have  been  summoned:  or, 

2.  That  he  is  not  tenant  of  any  particular  part  or  parcel  of 
such  lands:  or, 

3.  That  he  holds  in  severalty,  any  such  lands,  in  respect  to 
which  he  shall  been  summoned  as  joint  tenant  or  tenant 
in  common;  and  hereafter  no  such  pleas  shall  be  allowed 
in  abatement  of  such  writ;  nor  shall  any  plea  of  sole  tenancy 
l>e  allowed. 

§  10.  If  any  such  plea  be  admitted  or  established,  judg-  ^{gent 
ment  shall  be  as  follows:  established 

i.  Where  the  defendant  does  not  hold  any  part  of  the  lands 
in  respect  to  which  he  shall  have  been  summoned,  judgment 
shall  be  rendered  in  favor  of  such  defendant: 

2.  Where  the  defendant  holds  only  a  part  of  such  lands,  the 
plaintiff  shall  have  judgment  only  as  to  the  part  so  held;  and 
if  the  cause  be  tried  by  a  jury,  they  shall  specify  such  part  in 
their  verdict,  as  in  the  action  of  ejectment: 

3.  If  any  such  plea  of  several  tenancy  be  admitted  or  estab- 
lished, the  plaintiff  shall  have  judgment  according  to  the  title 
of  the  defendant;  and  if  the  cause  be  tried  by  a  jury,  they 
shall  in  like  manner  specify  the  same  in  their  verdict. 

§  11.  No  scire  facias,  to  revive  any  judgment  against  heirs,  SSfi?* 
devisees  or  ter-tenants,  shall  be  valid  as  to  any  other  real  ■^jcin 
estate  than  such  as  shall  be  described  in  the  writ,  or  in  the 
return  thereto;  and  such  real  estate  shall  be  described  in  the 
execution  awarded  upon  any  judgment  rendered  on  such  writ. 

§  12.  A  writ  of  scire  facias  may  also  be  issued  out  of  the  SSiw. 
supreme  court  of  this  state,  in  behalf  of  the>  people  of  this  *»  p»**« 
state,  upon  the  relation  of  thfe  attorney-general,  or  of  any 
private  person,  for  the  purpose  of  vacating  and  annulling 
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TITLE  x   any  letters  patent  granted  by  the  people  of  this  state,  in  the 
following  cases: 

1.  Where  it  shall  be  alleged  that  such  letters  patent  were 
obtained  by  means  of  some  fraudulent  suggestion  or  conceal- 

[570]     ment,  of  a  material  fact,  made  by  the  person  to  whom  the 
same  were  issued,  or  made  with  his  consent  or  knowledge: 

2.  Where  it  shall  be  alleged  that  such  letters  patent  were 
issued  through  mistake,  and  in  ignorance  of  some  material 
fact: 

3.  Where  the  patentee,  or  those  lawfully  claiming  under 
him,  shall  have  done  or  omitted  any  act,  in  violation  of  the 
terms  and  conditions  upon  which  such  letters  patent  were 
granted;  or  shall,  by  any  other  means,  have  forfeited  the 
interest  acquired  under  the  same. 

9  N.  Y.,  318 ;  10  B.,  130 ;  3  R,  103. 

ib. u>r+        §  13.  A  writ  of  scire  facia*  may  also  be  issued  out  of  the 

ta££o?*f  same  court,  upon  the  relation  of  the  attorney-general,  against 
any  corporation  created  or  renewed  by  any  act  of  the  legis- 
lature, for  the  purpose  of  vacating  and  annulling  such  act,  on 
the  ground  that  the  same  was  passed  upon  some  fraudulent 
suggestion  or  concealment,  of  a  material  fact,  made  by  the 
persons  incorporated  by  such  act,  or  made  with  their  consent 
or  knowledge.  But  no  such  writ  shall  be  issued,  except  where 
the  legislature  shall  specially  direct  the  attorney-general  to 
prosecute  the  same. 

contont«  of  §  14.  In  every  writ  of  scire  facias  issued  under  either  of  the 
two  last  preceding  sections,  the  particular  matters  and  circum- 
stances upon  which  the  same  are  founded,  shall  be  set  forth 
with  such  convenient  certainty,  that  the  defendants  may  be 

judgment,  fully  apprized  of  the  general  nature  thereof.  And  if  the 
matters  duly  alleged  in  such  writ,  shall  be  found  for  the  people, 
or  the  defendants  shall  make  default,  judgment  shall  be  ren- 
dered that  the  letters  patent,  or  act  of  incorporation  specified 
in  the  writ,  as  the  case  may  be,  be  vacated  and  annulled* 

issuing,         §  15.  Writs  of  scire  facias  may  be  issued,  tested  and 

retntn&nd  returned,  at  the  same  time  and  in  the  same  manner  as  writs 
of  capias  ad  respondendum  in  personal  actions;  and,  except 
where  otherwise  provided,  it  shall  not  be  necessary  to  have 
any  particular  number  of  days  between  the  teste  and  return 
day  thereof. 

service  of  g  16.  It  shall  be  the  duty  of  the  sheriff  or  other  officer  to 
whom  any  writ  of  scire  facias  Aay  be  directed,  to  endeavor 
to  serve  the  same,  notwithstanding  any  directions  which  he 
may  receive  to  the  contrary,  from  the  plaintiff  therein,  or  his 
attorney. 

1  How.  P.  R.,  168. 

£odgof         §  17.  Every  such  writ  shall  be  served  by  delivering  a  copy 

mr  m*      thereof,  certified  by  the  officer  serving  the  same,  to  the  party 

required  to  bo  summoned;  or  by  leaving  such  copy  at  his 

dwelling-house,  with  any  person  of  proper  age.    If  it  be  issued 
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against  a  corporation,  it  shall  be  served  in  the  same  manner 
as  prescribed  for  the  service  of  a  summons,  in  the  fourth  Title 
of  the  eighth  Chapter  of  this  Act  And  summoners  shall  not 
be  necessary  in  any  case. 

§  18.  In  all  cases  where  the  writ  shall  be  returned  duly  Appearance 
served,  the  appearance  of  the  persons  or  corporations  so  sum-  aitsfUL" 
monad,  shall  be  entered  by  the  clerk  as  in  other  cases.    And 
the  plaintiff  shall  be  entitled,  on  the  filing  of  such  writ,  so     pso] 
returned,  to  enter  a  rule  requiring  the  defendant  to  plead  to 
such  writ,  within  twenty  days  after  the  service  of  notice 
thereof;  notice  of  which  rule  shall  be  served  in  the  same 
manner  and  with  the  like  effect,  as  in  personal  actions. 

§  19.  If  the  sheriff  return,  that  any  person  who  was  the  g*1***0 
original  defendant  in  a  judgment,  and  was  required  to  be  defendant 
summoned  by  such  writ,  cannot  be  found,  and  has  no  dwelling- 
house  within  his  county,  the  court  shall,  after  the  filing  of  the 
scire  facias*  direct  a  rule  to  be  entered,  requiring  the  defen- 
dant to  appear  and  plead  to  such  sabre  facias,  within  twenty 
days  after  the  last  publication  of  such  rule,  as  herein  after 
provided. 

$  20.  A  copy  of  such  rule,  certified  by  the  clerk  of  the  court,  how  nob- 
shall  be  published  for  four  weeks  successively  in  the  state   B  e 
paper. 

§  21.  If  such  defendant  shall  not  appear  and  plead  to  such  Entering 
scire  facias,  within  the  time  limited  in  the  rule,  the  plaintiff  c  ""•  ** 
shall  be  entitled,  upon  filing  an  affidavit  of  the  due  publi- 
cation of  such  rule,  to  enter  the  default  of  the  defendant,  and 
judgment  shall  be  rendered  upon  such  default  in  like  manner 
as  if  the  writ  had  been  returned  served. 

3  How.  P.  R.,  16;  Laws  of  1838,  ch.  212. 

§  22.  No  declaration  shall  be  required  to  be  filed  upon  the  Declaration 
scire  facias;  but  where  executors  or  administrators  are  plain-  SS£?2£ 
tiffs  in  any  such  writ,  they  shall  make  profert  of  their  letters 
testamentary  or  of  administration,  in  the  scire  facias,  in  the 
same  manner  as  now  practised  in  the  declaration.  And  the 
defendant  shall  plead  to  such  writ,  in  the  same  manner  as  to 
a  declaration. 

§  23.  No  proceeding  shall  be  had  on  any  writ  of  scire  facias,  writeto  be 
unless  the  same  shall  have  been  served,  or  notice  thereof  l^oum. 
published,  as  herein  before  provided.    And  no  proceedings 
shall  be  had  against  any  bail  prosecuted  by  scire  facias,  until 
such  writ  shall  have  been  personally  served. 

§  24.  Whenever  judgment  shall  be  rendered  against  the  2?u5nof 
defendant,  upon  any  scire  facias  brought  to  vacate  letters  J^gmente, 
patent,  or  to  vacate  any  act  of  incorporation,  a  copy  of  the 
record  of  such  judgment  shall  be  forthwith  filed  in  the  office 
of  the  secretary  of  this  state. 

§  25.  Such  secretary  shall  thereupon,  if  the  record  relate  to  gjg  Jg: 
letters  patent,  make  an  entry  in  the  records  of  the  commis- 
sioners of  the  land-office,  of  the  substance  and  effect  of  such 
n.— 76 
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recovery,  and  of  the  time  when  the  record  thereof  was  dock- 
eted; and  the  lands  and  tenements  granted  by  such  letters 
patent,  may  thereafter  be  disposed  of  by  such  commissioners, 
in  the  same  manner  as  if  such  letters  patent  had  never  been 
issued. 

10  B.,  330. 

§  26.  If  the  record  relate  to  any  act  of  incorporation,  the 
secretary  of  state  shall  forthwith  cause  notice  of  the  substance 
and  effect  of  such  recovery,  to  be  published  for  four  weeks  in 
the  state  paper,  and  the  like  time  in  a  newspaper  printed  in 
the  county  where  the  principal  office  or  place  of  business 
of  the  company  created  by  such  act,  shall  be. 

g  27.  Whenever  any  judgment  shall  be  rendered  for  the 
vacating  and  annulling  of  any  act  of  incorporation,  pursuant 
to  the  provisions  of  this  Article,  the  court  of  chancery  shall 
have  the  same  powers  to  restrain  the  corporation  created  by 
such  act;  to  appoint  a  receiver  of  its  property  and  effects; 
and  to  take  an  account  and  make  distribution  thereof  among 
its  creditors,  as  are  given  in  the  third  Article  of  the  fourth 
Title  of  the  eighth  Chapter  of  this  Act,  upon  the  voluntary 
dissolution  of  corporations ;  and  it  shall  be  the  duty  of  the 
attorney-general,  immediately  after  the  rendering  of  any 
judgment  vacating  and  annulling  any  such  act  of  incorpo- 
ration, to  institute  proceedings  for  that  purpose,  in  the  said 
court. 

See  Law  of  1838,  ch.  212 ;  Code,  §  428.    Poet,  vol.  6,  p.  120. 
ARTICLE  SECOND. 

OF  INFORMATIONS  IN  THE  NATURE   OF  A  QUO  WARRANTO,   AND  DT 
CERTAIN  OTHER  CASES. 

Sec.  28.  When  an  information  may  be  filed  of  course. 

29.  Capias  to  issue  on  filing  it>  proceedings  on  its  return. 

30.  When  defendant  usurping  an  office,  may  be  held  to  bail 

31.  How  judgment  in  such  case  may  be  rendered. 

32.  If  judgment  for  relator,  he  may  enter  upon  office,  Jbc, 

33.  Penalty  on  defendant  for  not  delivering  books,  Ac. 
34  A  35.  Proceedings  by  relator  to  recover  damages. 

36.  Plea;  right  of  plaintiff  to  recover. 

37.  Trial  of  issues;  judgment;  execution. 

38.  Damages  how  assessed  if  there  be  no  trial. 

39.  Informations  against  corporations,  filing  upon  leave  granted. 

40.  Leave  to  be  granted  by  supreme  court  or  a  justice  thereof. 

41.  Proceedings  on  filing  information:  summons,  Ac. 

42.  Service  of  summons ;  appearance  of  defendant,  Ac. 
43  ft  44.  Proceedings  if  defendants  can  not  be  found. 

45.  When  information  may  be  filed  against  several  persons. 

46.  Kule  to  plead  how  and  when  entered ;  notice  thereof. 
4*7.  Time  to  plead,  Ac,  how  and  by  whom  enlarged. 

48.  Judgment  upon  conviction  of  usurping  office,  Ac. 

49.  Judgment  on  conviction  of  corporation. 

50.  Costs  on  judgment,  how7  collected. 

51.  Powers  of  chancery  on  conviction  of  corporation. 
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Sbol  52.  Record  to  be  filed  with  secretary ;  notice,  Ac.  ART*  L 

53.  Informations  to  recover  property  forfeited  to  the  people. 

§  28.  An  information  in  the  nature  of  a  quo  warranto,  may  ^Jy 
be  filed  in  the  supreme  court  of  this  state,  either  in  term  time  «"**«• 
or  vacation,  by  the  attorney-general,  against  individuals,  upon 
his  own  relation  or  upon  the  relation  of  any  private  party, 
and  without  applying  to  such  court  for  leave,  in  either  of  the 
following  cases : 

i.  When  any  person  shall  usurp,  intrude  into  or  unlawfully 
hold  or  exercise,  any  public  office,  civil  or  military,  or  any 
franchise,  within  this  state ;  or  any  office  in  any  corporation 
created  by  the  authority  of  this  state : 

2.  Whenever  any  public  officer,  civil  or  military,  shall  have 
done  or  suffered  any  act,  which,  by  the  provisions  of  law, 
shall  work  a  forfeiture  of  his  office : 

3.  Where  any  association  or  number  of  persons  shall  act,     issxi 
within  this  state,  as  a  corporation,  without  being  legally 
incorporated. 

1B.L,  108,  §4;  Laws  of  1825,  451,  g  9;  22  B.,  116;  12  B.,  223;  23 
W.,  203,  222,  537;  21  W.,  249;  20  W.,  12;  18  W.,  601 ;  16  W.,  656; 
•  4  Cow.,  358;  3  Ab.f  134;  13  How.  P.  R.,  178. 

g  29.  Whenever  any  such  information  shall  be  filed,  a  capias  capi*. 
ad  respondendum  shall  be  issued  thereon,  which  shall  be  served  thereon 
and  returned  in  like  manner  as  in  personal  actions;  and  when- 
ever the  same  shall  be  returned  served,  the  clerk  of  the  court 
shall  enter  the  defendant's  appearance. 

g  30.  Whenever  any  such  information  shall  be  filed  against  when  a* 
any  person,  for  usurping  any  office,  the  attorney-general,  in  hddtobau. 
addition  to  the  matters  now  required  to  be  set  forth  in  the 
information,  may  also  set  forth  therein  the  name  of  the  per- 
son rightfully  entitled  to  such  office,  with  an  averment  of  his 
right  thereto;  and  in  such  case,  upon  proof,  by  affidavit,  that 
the  defendant  has  received  any  fees  or  emoluments  belonging 
to  such  office,  and  by  means  of  his  usurpation  thereof,  an 
order  may  be  granted  by  any  justice  of  the  supreme  court,  for 
holding  such  defendant  to  bail ;  and  thereupon  the  defendant 
shall  be  arrested  and  held  to  bail,  in  like  manner  and  with 
like  effect,  and  subject  to  the  same  rights  and  liabilities,  as 
upon  a  capias  ad  respondendum  in  personal  actions. 

30  B.,  591. 

g  31.  In  every  such  case,  judgment  shall  be  rendered  upon  ^^nt 
the  right  of  the  defendant,  and  also  upon  the  right  of  the  ewe! 
party  so  averred  to  be  entitled ;  or  only  upon  the  right  of  the 
defendant,  as  justice  shall  require. 

g  32.  If  judgment  be  rendered  upon  the  right  of  the  person  g?Jfftor 
so  averred  to  b6  entitled,  and  the  same  be  in  favor  of  such  rJatcr. 
person,  he  shall  be  entitled,  after  taking  the  oath  of  office, 
and  executing  any  official  bond  which  may  be  required  by 
law,  to  take  upon  him  the  execution  of  the  office;  and  it 
shall  be  his  duty  immediately  thereafter,  to  demand  of  the 
defendant  in  such  information,  all  the  books  and  papers  in 
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mLK  x    his  custody  or  within  his  power,  belonging  to  the  office  from 

which  he  shall  have  been  ousted. 
JJgJgSJ      g  33.  If  such  defendant  shall  refuse  or  neglect  to  deliver 
Ac**        over  any  such  books  or  papers,  pursuant  to  such  demand,  he 
shall  be  deemed  guilty  of  a  misdemeanor ;  and  the  like  pro- 
ceedings shall  be  had,  and  with  the  like  effect,  to  compel  the 
delivery  of  such  books  and  papers,  as  are  prescribed  in  the 
sixth  Title  of  the  fifth  Chapter  of  the  Rrst  Part  of  the 
Revised  Statutes. 
kfTtod"        §  34.  If  judgment  be  rendered  upon  the  right  of  the  person 
rS5ve°r      so  averred  to  be  entitled,  in  favor  of  such  person,  he  may,  at 
damagee-     any  time  within  one  year  after  the  docketing  of  such  judg- 
ment, make  and  file  a  suggestion  that  he  has  sustained, 
damages  to  a  certain  amount,  by  reason  of  the  usurpation, 
by  the  defendant,  of  the  office  from  which  such  defendant 
has  been  evicted,  and  praying  judgment  therefor. 
[^831        g  35.  Such  suggestion  shall  be  entered,  with  the  proceed- 
^  ings  thereon,  upon  the  record  of  the  judgment,  or  shall  be 

attached  thereto,  as  a  continuation  of  the  same :  it  shall  be 
served  on  the  defendant's  attorney,  and  a  rule  to  plead  thereto 
shall  be  entered,  and  notice  thereof  given,  in  the  same  man- 
ner and  with  the  like  effect,  as  upon  the  filing  of  a  declaration 
in  personal  actions. 
pie*  Ac.        g  36.  The  defendant  may  plead  generally,  that  the  person 
filing  such  suggestion  has  not  sustained  any  damages,  by 
reason  of  the  premises  in  his  suggestion  alleged ;  and  on  the 
trial  of  any  such  issue,  the  plaintiff  therein  shall  be  entitled 
to  recover  the  damages  which  he  may  have  sustained,  by 
reason  of  such  usurpation. 
Trw  ;jndg.     g  37.  All  issues  of  fact  or  of  law,  that  shall  be  joined  be- 
mcnt'    "    tween  the  parties,  shall  be  determined  as  in  personal  actions ; 
and  the  party  recovering  judgment,  shall  be  entitled  to  have 
the  same  docketed,  and  to  take  out  execution  for  any  damages 
and  costs,  or  either,  that  may  be  adjudged  to  him,  in  the  same 
manner  as  in  personal  actions. 
Assessing       g  38.  If  no  issue  of  fact  be  joined  upon  such  suggestion,  or 
d5S5S!8&2  if  judgment  be  rendered  against  the  defendant  by  default,  on 
demurrer  or  otherwise,  a  writ  of  inquiry  shall  be  issued  to  the 
sheriff  of  the  county,  within  which  the  duties  of  the  office  are 
to  be  exercised,  if  the  same  be  local,  and  if  otherwise,  to  the 
sheriff  of  any  county  within  this  state,  to  assess  the  damages 
sustained  by  the  person  filing  such  suggestion,  by  reason  of 
the  premises ;  or  an  order  may  be  entered,  that  such  damages 
be  assessed  at  a  circuit  court  to  be  held  in  the  county  where 
the  venue  in  such  action  shall  be  laid,  and  a  circuit  roll  shall 
be  made  up,  tried  and  returned  as  in  other  cases. 
informs-         g  39.  An  information,  in  the  nature  of  a  quo  warranto  may 
i^Snrt      also  be  filed  by  the  attorney-general,  upon  bis  own  relation, 
Son**      on  leave  granted,  against  any  corporate  body  whenever  such 
corporation  shall, 
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i.  Offend  against  any  of  the  provisions  of  the  act  op  acts,    Att  1 
creating,  altering,  or  renewing  such  corporation :  or, 

2.  Violate  the  provisions  of  any  law,  by  which  such  corpo- 
ration shall  have  forfeited  its  charter  by  misuser :  or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  and  fran- 
chises by  non-user :  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  acts  which 
amount  to  a  surrender  of  its  corporate  rights,  privileges  and 
franchises:  or, 

5.  Whenever  it  shall  exercise  any  franchise  or  privilege  not 
conferred  upon  it  by  law  : 

And  it  shall  be  the  duty  of  the  attorney-general,  whenever 
he  shall  have  good  reason  to  believe  that  the  same  can  be 
established  by  proof,  to  file  such  information  in  every  case  of 
public  interest,  and  also  in  every  other  case  in  which  satisfac- 
tory security  shall  be  given  to  indemnify  the  people  of  this 
state  against  all  costs  and  expenses  to  be  incurred  thereby. 

Laws  of  1830,  ch.  320,  §  53 ;  1825,  450,  §  7 ;  27  B.,  452 ;  22  B.,  116 ;  23 
W.,  203,  222,  245. 

§  40.  Leave  to  file  such  information  may  be  granted  by  the  who  to 
supreme  court,  in  term  time,  or  by  any  justice  thereof,  but  by  grftn-  *'*■ 
no  other  officer,  upon  the  application  of  the  attorney-general,     i«84] 
in  vacation.    And  such  court  or  justice  may,  in  their  discre- 
f  tion,  direct  notice  of  such  application  to  be  given  to  the  cor- 
poration or  its  officers,  previous  to  granting  such  leave,  and 
may  hear  such  corporation  in  opposition  thereto. 

Laws  of  1825,  450,  §  8. 

§  41.  Upon  such  leave  being  granted  and  endorsed  on  the  Proceed- 
information,  under  the  hand  of  the  clerk  of  the  court  or  of  the  iSESgSi 
justice  granting  the  same,  the  attorney-general  may  forthwith  defendantt 
file  the  same,  and  thereupon  may  issue  a  writ  of  summons 
against  such  corporation,  to  be  directed  to  the  sheriff  of  the 
county  where  the  principal  office  or  place  of  business  of  such 
corporation  shall  be,  commanding  him  to  summon  such  cor- 
poration to  appear  in  the  said  court,  and  to  answer  the  said 
information;  but  where  such  corporation  shall  appear  by 
counsel,  pursuant  to  the  notice  above  authorised  to  be  given, 
and  shall  be  heard  in  opposition  to  the  granting  of  such  leave, 
the  court  or  justice  granting  leave,  may  also  direct  a  rule  to 
be  entered,  requiring  the  defendants  to  appear  and  plead  to  , 

such  information,  within  twenty  days  after  service  of  a  copy 
thereof,  and  notice  of  said  rule ;  and  in  such  case,  it  shall  not 
be  necessary  to  issue  a  writ  of  summons. 

§  42.  Whenever  a  summons  shall  be  issued  against  a  cor-  serving 
poration,  pursuant  to  the  last  section,  such  summons  shall  be  3£!!11II0M' 
served,  and  the  appearance  of  the  defendant  be  entered  on  the 
return  thereof,  in  the  manner  prescribed  in  the  fourth  Title  of 
the  eighth  Chapter  of  this  Act.  And  all  the  provisions  of  that 
Title,  in  respect  to  the  preference  to  be  given  in  the  trial  and 
argument  of  issues  of  fact  and  of  law,  shall  apply  to  such 
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issues,  when  joined  upon  an  information  in  the  nature  of  a 
quo  warranto  against  any  corporation. 

§  43.  Whenever  any  writ  of  capias  ad  respondendum  or  of 
summons,  issued  upon  information  in  the  nature  of  a  quo  war- 
ranto, shall  be  returned  not  served,  by  reason  of  the  defend- 
ants, or  the  officers  of  the  defendants,  not  being  found  within 
the  county,  the  court  shall  direct  a  rule  to  be  entered,  requir- 
ing the  defendant,  whether  an  individual  or  a  corporation,  to 
appear  and  plead  to  such  information,  within  twenty  days 
after  the  last  publication  of  such  rule,  as  herein  after  provided. 

§  44.  A  certified  copy  of  such  rule  shall  be  published  for 
four  weeks  successively,  in  the  state  paper ;  and  if  the  defend- 
ant shall  not  appear  and  plead  to  such  information,  within  the 
time  limited  in  the  rule,  the  plaintiff  shall  be  entitled,  upon 
filing  an  affidavit  of  the  due  publication  of  such  rule,  to  enter 
the  default  of  the  defendant ;  and  judgment  shall  be  rendered 
upon  such  default,  in  like  manner  as  if  the  writ  had  been 
returned  duly  served. 

§  45.  Where  several  persons  claim  to  be  entitled  to  the 
same  office  or  franchise,  one  information  may  be  filed  against 
all  such  persons,  in  order  to  try  their  respective  rights  to  such 
office  or  franchise. 

1  R.  L.,  108,  §  4. 

§  46.  Whenever  any  writ  of  capias  ad  respondendum*  or  of 
summons,  issued  pursuant  to  the  provisions  of  this  Article, 
shall  be  returned  duly  served,  the  attorney-general  may  there- 
upon enter  a  rule  in  vacation,  requiring  the  defendants  to 
plead  to  the  information  filed  against  them,  in  twenty  days 
after  the  service  of  a  copy  thereof;  and  the  same  shall  be 
served  in  the  same  manner,  and  with  like  effect,  as  rules  upon 
declarations  in  personal  actions. 

%  47.  An  order  may  be  made,  enlarging  the  time  to  plead, 
rejoin  or  demur,  upon  any  information  in  the  nature  of  a  quo 
warranto  by  the  supreme  court,  or  by  a  justice  thereof;  but 
by  no  other  person. 

§  48.  Whenever  any  defendant,  whether  a  natural  person 
or  a  corporation,  against  whom  an  information  in  the  nature 
of  a  quo  warranto  shall  have  been  exhibited,  shall  be  found  or 
adjudged  guilty  of  usurping  or  intruding  into,  or  unlawfully 
holding  or  exercising,  any  office,  franchise  or  privilege;  judg- 
ment shall  be  rendered,  that  such  defendant  be  ousted,  and 
altogether  excluded  from  such  office,  franchise  or  privilege; 
and  also,  that  the  attorney-general,  or  the  relator,  if  there  be 
one,  recover  his  costs  against  such  defendant.  The  court  may 
also,  in  its  discretion,  fine  such  defendant  any  sum  not  exceed- 
ing two  thousand  dollars;  which  fine,  when  collected,  shall  be 
paid  into  the  treasury  of  this  state. 

8N.Y.,  70;  23  W.,  637. 

§  49.  Whenever  it  shall  be  found  or  adjudged  that  any  cor- 
poration against  which  an  information  in  the  nature  of  a  quo 
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warranto  shall  have  been  filed,  has,  by  any  misuser,  non-  A,lT',■ 
user  or  surrender,  forfeited  its  corporate  rights,  privileges  and 
franchises;  judgment  shall  be  rendered,  that  such  corporation 
be  ousted,  and  altogether  excluded  from  such  corporate  rights, 
privileges  and  franchises,  and  that  the  said  corporation  be 
dissolved. 

§  50.  If  judgment  be  rendered  upon  any  such  information  ^{J*1^ 
against  any  corporation,  or  against  any  persons  claiming  to  ** 
be  a  corporation,  the  court  may  cause  the  costs  therein  to  be 
collected,  by  execution  against  the  persons  claiming  to  be  a 
corporation,  or  by  attachment  against  the  directors  or  other 
officers  of  any  such  corporation. 

12  W.,  277. 

§  51.  Whenever  any  such  judgment  shall  be  rendered,  the  SSS*** 
court  of  chancery  shall  have  the  same  powers  to  restrain 
the  corporation  created  by  such  act;  to  appoint  a  receiver  of 
its  property  and  effects;  and  to  take  an  account  and  make 
distribution  thereof  among  its  creditors,  as  are  given  in  the 
third  Article  of  the  fourth  Title  of  the  eighth  Chapter  of  this 
Act;  and  it  shall  be  the  duty  of  the  attorney-general,  imme- 
diately after  the  rendering  of  any  such  judgment,  to  institute 
proceedings  for  that  purpose  in  the  said  court. 

S  52.  Whenever  any  such  judgment  shall  be  rendered  ^J^^ 
against  any  corporation,  a  copy  of  the  record  of  such  judg-  boomed,  ** 
ment  shall  be  forthwith  filed  in  the  office  of  the  secretary  of 
this  state;  and  such  secretary  shall  forthwith  cause  notice 
of  the  substance  and  effect  of  such  recovery  to  be  published 
for  four  weeks  in  the  state  paper,  and  the  like  time  in  a  news- 
paper printed  in  the  county  where  the  principal  office  or  place 
of  business  of  such  corporation  shall  be. 

S  53.  Whenever,  by  the  provisions  of  law,  any  property  Jf0^£ 
real  or  personal,  shall  be  forfeited  to  the  people  of  this  state,  '"j*1*4 
or  to  any  officers  for  their  use,  an  information  for  the  recovery  prop*r  y* 
of  such  property,  alleging  the  grounds  of  such  forfeiture,  may 
be  filed  by  the  proper  officer,  in  any  court  of  record;  upon 
which  the  like  proceedings  and  judgment  shall  be  had,  if  the 
information  be  to  recover  personal  property,  as  in  actions  of 
trover,  and  if  it  be  to  recover  real  property,  as  in  actions  of 
ejectment. 

See  Code,  sections  428  to  443.    Post,  voL  5,  p.  120. 
ARTICLE  THIRD. 

OF  WBITS  OF  MANDAMUS  AND  PROHIBITION.* 

S«a  54.  Returns  to  first  writ,  how  compelled. 

56.  Pleadings  and  proceedings  on  return  to  writ 

56.  Issues  of  fact  where  to  be  tried. 

57.  Damages  and  costs  to  plaintiff ;  peremptory  mandamus, 
68.  Recovery  of  damages  to  bar  further  action. 

•  By  Lawi  of  I860,  ch.  174,  the  prorlslons  of  the  Code  in  relation  to  appeal!  to  the  court  of 
appeal!  are  made  applicable  to  a  mandamat. 
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Sbc.  59.  Enlarging  time  for  return;  pleading,  4a 

60.  Court  may  fine,  on  issuing  peremptory  mandamus. 

61.  Writ  of  prohibition  when  to  issue;  its  contents. 

62.  Writ  how  served  and  returned. 

63.  Proceedings  if  party  in  writ  adopt  the  return. 

64.  Proceedings  if  party  do  not  adopt  return. 

65.  Judgment  when  party  adopts  return. 

§  54.  Whenever  any  writ  of  mandamus  shall  be  issued  out 
of  the  supreme  court  of  this  state,  the  person,  body,  or  tri- 
bunal, to  whom  the  same  shall  be  directed  and  delivered,  shall 
make  return  to  the  first  writ  of  mandamus;  and  for  a  neglect 
so  to  do,  shall  be  proceeded  against  as  provided  in  the  thir- 
teenth Title  of  the  eighth  Chapter  of  this  Act. 

1  R.  L.,  107,  §  1;  8N.Y,  317 ;  2  N.  Y.,  490 ;  25  B.,  216;  20  R,  294; 
19  B.,  468;  16  B.,  52,  503;  11  How.  P.  R,  89;  13  Ab.,  274;  6  Abn 
31;  1  W.,  318;  14  Ab.f  155. 

§  55.  Whenever  a  return  shall  be  made  to  any  such  writ, 
the  person  prosecuting  such  writ,  may  demur  or  plead  to  all 
or  any  of  the  material  facts  contained  in  the  said  return;  to 
which  the  person  making  such  return,  shall  reply,  take  issue 
or  demur;  and  the  like  proceedings  shall  be  had  therein  for 
the  determination  thereof,  as  might  have  been  had,  if  the 
person  prosecuting  such  writ  bad  brought  his  action  on 
the  case  for  a  false  return. 

1  R.  I*.,  107,  §  2;  2  N.  Y.,  490;  24 R,  341;  16  B.,  607;  14  B.,  52;  2  R, 
554;  1  B.,  34,  379;  13  W.,  130;  10  W.,  25,  633;  9  W.,  429;  .7  W., 
474;  6  W.,  600 ;  1  W.t  38;  12  How.  P.  R.,  65;  3  How.  P.  R,  63, 
379;  6  Ab.,  30;  28  N.  Y.,  113;  35  B.,  647. 

§  50.  Issues  of  fact  joined  in  any  such  proceeding,  shall  ba 
tried  in  the  county  within  which  the  material  facts  contained 
in  the  mandamus,  shall  be  alleged  to  have  taken  place. 

§  57.  In  case  a  verdict  shall  be  found  for  the  person  suing 
such  writ,  or  if  judgment  be  given  for  him  upon  demurrer  or 
by  default,  he  shall  recover  damages  and  costs,  in  like  manner 
as  he  might  have  done  in  such  action  on  the  case  as  aforesaid; 
and  a  peremptory  mandamus  shall  be  granted  to  him  without 
delay. 

1  R.  L.,  107,  §  2 ;  2  B.,  553;  1  B.,  657 ;  1  H.,  60;  19  W„  157;  18  W., 
634;  10  W.,  598;  4  Cow.,  548;  3  How.  P.  R.,  379;  8  Ab.,  359;  C 
Ab.,  232;  28  N.  Y.,  113;  35  B>,  647. 

§  58.  A  recovery  of  damages  by  virtue  of  this  Article, 
against  any  party  who  shall  have  made  a  return  to  a  writ  of 
mandamus,  shall  be  a  bar  to  any  other  action  against  the  same 
party,  for  the  making  of  such  return. 

1  R.  L.,  107,  §  3. 

§  59.  The  supreme  court,  or  any  justice  thereof,  shall  have 
the  same  power  to  enlarge  the  time  for  making  a  return  and 
pleading  thereto,  and  for  filing  any  subsequent  pleading,  as 
in  personal  actions. 

1  R.  L.,  107,  §  6;  3  How.  P.  R,  164,  379;  1  J.  R.,  64. 

§  GO.  Whenever  a  peremptory  mandamus  shall  be  directed 
to  any  public  officer,  body  or  board,  commanding  them  to 
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perform  any  public  duty  specially  enjoined  upon  them  by  any  ART#  * 
provisions  of  law,  if  it  shall  appear  to  the  court,  that  such 
officer,  or  any  member  of  such  body  or  board,  has,  without 
just  excuse,  refused  or  neglected  to  perform  the  duty  so 
enjoined,  the  court  may  impose  a  fine  not  exceeding  two 
hundred  and  fifty  dollars,  upon  every  such  officer  or  member 
of  such  body  or  board;  and  such  fine,  when  collected,  shall 
be  paid  into  the  treasury.  And  the  payment  of  such  fine, 
shall  be  a  bar  to  any  action  for  any  penalty  incurred  by  such 
officer  or  member  of  such  body  or  board,  by  reason  of  his 
refusal  or  neglect  to  perforin  the  duty  so  enjoined. 

10  How.,  543. 

§  61.  A  writ  of  prohibition  shall  only  be  issued  out  of  the  writ  of  pro- 
supreme  court ;  and  hereafter  such  writs  shall  be  applied  for 
upon  affidavits,  by  motion,  in  the  same  manner  as  writs  of 
mandamus.  And  if  the  cause  shown  shall  appear  to  the  court 
to  be  sufficient,  a  writ  shall  be  thereupon  issued,  which  shall 
command  the  court  and  party  to  whom  it  shall  be  directed,  to 
desist  and  refrain  from  any  farther  proceedings  in  the  suit  or 
matter  specified  therein,  until  the  next  term  of  the  said 
supreme  court,  and  the  further  order  of  such  court  thereon; 
and  then  to  show  cause,  why  they  should  not  be  absolutely 
restrained  from  any  further  proceedings  in  such  suit  or  matter. 

1  BL,  201. 

§  62.  Such  writ  shall  be  served  upon  the  court  and  party  to  *££• and 
whom  it  shall  be  directed,  in  the  same  manner  as  a  writ  of  ** nrn 
laandamus  ;  and  a  return  shall  in  like  manner  be  made  thereto 
by  such  court,  which  may  be  enforced  by  attachment,  as 
herein  before  provided. 

§  63.  If  the  party  to  whom  such  writ  of  prohibition  shall  Jg;6"  *£** 
have  been  directed,  shall,  by  instrument  in  writing  to  be  tuS!"  re* 
signed  by  him,  and  annexed  to  such  return,  adopt  the  same 
return,  and  rely  upon  the  matters  therein  contained,  as  suffi- 
cient cause  why  such  court  should  not  be  restrained  as 
mentioned  in  the  said  writ,  such  party  shall  thenceforth  be    isssi 
deemed  the  defendant  in  such  matter ;  and  the  person  prose- 
cuting such  writ  may  reply,  take  issue  or  demur,  to  the  matters 
so  relied  upon  by  such  defendant ;  and  the  like  proceeding 
shall  be  had  for  the  trial  of  issues  of  law  or  fact  joined  between 
th6  parties,  and  for  the  rendering  of  judgment  thereupon,  as 
in  personal  actions. 

§  64.  If  the  party  to  whom  such  writ  of  prohibition  shall  2£en3c* 
have  been  directed,  shall  not  adopt  such  return  as  above  pro-  him?te  y 
Tided,  the  party  prosecuting  such  writ,  shall  bring  on  the 
argument  of  such  return,  as  upon  rules  to  show  cause;  and 
ho  may,  by  his  own  affidavit  and  other  proofs,  controvert  the 
matters  set  forth  in  such  return.  And  the  court,  after  hearing 
the  proofs  and  allegations  of  the  parties,  shall  render  judg- 
ment, either  that  a  prohibition  absolute,  restraining  the  said 
court  and  party  from  proceeding  in  such  suit  or  matter,  do 

t  IL— 11 
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71712  *    issue,  or  a  writ  of  consultation,  authorising  the  court  and 
party  to  proceed  in  the  suit  or  matter  in  question. 

3  B.,  145. 

judgment  §  65.  If  the  party  to  whom  such  first  writ  of  prohibition 
riSpte™  shall  be  directed,  shall  adopt  the  return  of  the  court  thereto 
as  above  provided,  and  judgment  shall  be  rendered  for  the 
party  prosecuting  such  writ,  a  prohibition  absolute  shall  be 
issued;  if  judgment  be  given  against  such  party,  a  writ  of 
consultation  shall  be  awarded  as  above  provided. 

See  Code,  g  471 ;  Iawb  of  1859,  ch.  174;  18  N.  Y.t  487 ;  17  X.  Y.t  584 
11  N.  T.,  663;  8  N.  Y.f  317;  5  N.  Y.f  65;  27  B.,  94;  26  B.,  118 
25  B.,  73,  216;  24  B.,  166;  23  B.,  338,  349;  22  B.,  404;  20  B.,  81 
19  B.,  468-;  15  Bn  629,  607 ;  14  Bn  52;  13  B.,  206,  432;  2  B.,  397 

1  B.,  34;  2  D.,  191,  197;  1  0.,  617,  644,  679;  6  H.,  45;  5  Hn  616 
4  H.t  39 ;  3  H.,  42 ;  2  H,,  45 ;  1  H.,  50,  362,  655 ;  25  W.,  680,  692 
23  W.,  458;  21  W.,  20;  20  W.,  658;  19  W.,  66,  68,  701;  18  W.,  79J 
97,  676;  12  W.,  183;  10  W.t  363,  395;  9  W.,  182;  5  W.,  132;  2 
W.,  631;  1  W.,  318;  7  Cow.,  626;  6  Cow.,  518;  5  Cow.,  31,  292;  4 
Cow.,  49;  2  Cow.,  444,  485;  1  Cow.,  23,  143,  417,  501;  19  J.  R., 
259,  247 ;  14  J.  B.,  325;  12  J.  B.,  414;  10  J.  R.,  484;  6  J.  R,  279; 

2  J.  B.,  371 ;  3  J.  Co.,  79,  141;  2  J.  Ca,  72,  118;  1  J.  Ca.f  181;  17 
How.  P.  B.,  10,  142;  13  How.  P.  B.,  277;  12  How.  P.  B.,  224;  11 
How.  P.  B.,  663 ;  5  How.  P.  B.,  47 ;  3  How.  P.  B.,  56 ;  6  Ab.,  205 ; 
9  Ab.,  309;  4  Pal,  229.  Post,  roL  6,  p.  128;  ToL  4,  p.  683. 

ARTICLE  FOURTH. 

OF  THfl  WRIT  OF  AD  QUOD  DAICHUK, 

8sa  69.  When  and  how  writs  of  inquiry  to  issat* 

67.  Contents  of  writ 

68.  Notice  of  executing. 

69.  Jury  to  be  summoned;  their  oath. 

70.  Proceedings  by  jury;  inquisition;  return, 
7L  When  inquisition  may  be  set  aside,  Ac. 

72.  How  and  when  title  vested  in  the  people*. 

73.  Costs  and  expenses  how  to  be  paid. 

74.  Damages  paid  into  court,  to  be  invested,  4a 

75.  Proceedings  by  claimants  to  obtain  damages. 

76.  This  Article  to  apply  when  lands  taken  by  United  States. 

when  writs  §  66.  Whenever  the  governor  of  this  state  shall  be  autho- 
to  issue.  rjg^j  by  jaw  to  take  possession  of  any  lands  or  tenements 
within  this  state,  for  the  use  of  the  people  of  this  state,  and 
he  can  not  agree  with  the  owner  or  owners  of  such  lands  or 
tenements,  for  the  purchase  thereof,  he  shall  cause  application 
to  be  made  to  the  court  of  chancery,  for  a  writ  of  inquiry  of 
damages,  which  shall  thereupon  be  issued  to  the  sheriff  of  the 
county  within  which  such  lands  or  tenements  shall  be  situated, 
unless  the  chancellor  shall  direct  such  damages  to  be  assessed 
by  a  foreign  jury, 

14Bn96;  IB.,24. 

contents  of      §  67.  Such  writ  shall  describe  the  said  lands  and  tenements, 
wrtt-         with  the  like  certainty  as  required  in  a  declaration  in  eject- 
ment; and  shall  command  the  sheriff,  that  by  the  oaths  of 
twelve  good  and  lawful  men  of  his  county,  he  shall  inquire 
whether  the  person  or  persons  owing  the  said  lands  or  tene- 
i5S9)     ments,  or  any  of  such  persons,  will  sustain  any  and  what 
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injury  by  reason  of  the  taking  of  such  premises  for  the  use    ART*  * 
of  the  people  of  this  state;  and  that  he  return  the  said  writ, 
with  the  finding  of  the  jury  thereupon,  to  the  court  of  chan 
eery,  without  delay. 

g  68.  Upon  such  writ  being  delivered  to  the  sheriff,  he  shall  gjgjy' 
give  at  least  three  weeks'  notice  of  the  time  and  place  of  e*ecu  ng* 
executing  the  same,  by  publishing  a  notice  thereof  in  a  news- 
paper printed  in  his  county. 

g  69.  The  sheriff  shall  summon  twelve  qualified  jurors  of  ^Jtholr 
his  county,  to  attend  at  such  time  and  place,  and  shall  then  oat ' 
and  there  administer  to  each  of  the  said  jurors,  an  oath  that 
he  will  diligently  inquire  concerning  the  matters  specified  in 
the  said  writ,  and  will  give  a  true  verdict,  according  to  the 
best  of  his  judgment,  without  favor  or  partiality. 

g  70.  After  the  jury  shall  have  been  duly  sworn,  they  shall  ?**** 
proceed  to  view  all  the  lands  and  tenements  specified  in  the  t£5Ly 
writ;  and  having  duly  considered  the  value  thereof,  they  shall 
proceed  to  assess  the  damages  which  the  owner,  or  if  there 
be  several,  which  the  respective  owners  of  snch  lands  and 
tenements  will  sustain,  by  being  deprived  thereof.  They  shall 
make  an  inquisition,  to  be  signed  by  themselves  and  by  the 
sheriff,  in  which  they  shall  set  forth  the  names  of  the  several 
owners  of  the  lands  and  tenements  in  question,  and  the  rights 
of  each  owner  respectively,  so  far  as  the  same  can  be  ascer- 
tained by  them,  together  with  the  amount  to  be  paid  therefor 
by  the  people  of  this  state,  and  to  whom,  particularly;  which 
inquisition  the  sheriff  shall  forthwith  return,  together  with  the 
writ,  to  the  court  of  chancery. 

1  B.,  24. 

g  71.  The  court  shall  examine  the  inquisition  returned,  and  £*£»£  Q(a 
if  the  same  be  partial  or  defective,  may  set  aside  the  same,  "uon,^".'" 
either  wholly  or  in  part,  and  may  direct  a  new  inquisition  to 
be  taken,  to  supply  such  defects. 

g  72.  Whenever  the  writ  shall  appear  to  have  been  duly  °rf£™n 
executed,  an  order  shall  be  entered,  declaring  that  the  people  ™Sn™tiou 
of  this  state,  on  paying  into  the  said  court  of  chancery,  the 
amount  assessed  in  the  said  inquisition,  for  damages  as  afore- 
said, shall  be  entitled  to  an  absolute  estate  in  such  lands  and 
tenements,  as  described  in  the  said  writ,  with  the  appurte- 
nances, as  folly  and  effectually  as  if  the  same  had  been 
conveyed  to  the  said  people  by  the  owners  thereof;  and 
immediately  after  the  payment  of  such  monies,  the  absolute 
title  to  the  said  lands  and  tenements,  shall  be  vested  in  the 
people  of  this  state. 

g  73.  All  monies  which  may  be  necessary  to  pay  any  gj*  ™d 
damages  assessed,  and  any  costs  and  expenses  incurred,  under 
the  foregoing  sections  of  this  Article,  shall  be  paid  to  the 
governor,  out  of  the  treasury. 

g  74.  Upon  the  damages  so  assessed,  being  paid  into  the     [«»oi 
court  of  chancery,  the  court  shall  take  order  for  the  invest-  mo^fid 

*  unto  court. 
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meat  thereof,  iu  permanent  securities,  for  the  benefit  of  the 
owners  of  such  lands  so  taken,  and  for  the  investment  of 
the  interest  arising  from  such  securities  for  the  benefit  of  such 
owners;  and  shall  cause  such  securities  to  be  transferred  to 
such  owners,  or  the  amount  of  the  monies  so  paid  in,  to  be 
paid  over  to  such  owners,  their  guardians  or  legal  representa- 
tives, whenever  their  rights  shall  be  established. 

§  75.  Such  owners  may  at  any  time  present  their  petition 
to  the  court  of  chancery,  for  the  payment  to  them  of  such 
monies  or  the  transfer  of  such  securities;  and  such  proceed- 
ings shall  be  had  thereon  as  shall  be  necessary  to  ascertain 
the  respective  rights  of  such  petitioners,  and  to  give  notice  to 
all  persons  who  may  be  interested  in  the  lands  so  taken,  or  in 
the  monies  so  paid  into  the  said  court. 

§  76.  Whenever  any  lands  or  tenements  shall  be  taken  for 
the  use  of  the  people  of  the  United  States,  by  the  consent  of 
the  legislature  of  this  state,  and  it  shall  become  necessary  to 
issue  a  writ  of  inquiry  of  damages,  the  like  proceedings  shall 
be  had,  as  provided  in  this  Article. 

1R.L.,  198;  IB.,  26. 


TITLE  in. 

OF  WEEPS  OF  EBBOB,  AND  APPEALS. 

Abt.  1.  —  Of  write  of  error. 

Art.  2.  —  Of  writs  of  certiorari,  and  of  error  in  special  cases. 
Art.  3.  — Of  appeals  from  the  court  of  chancery,  and  surrogate's  court;  and  from 
circuit  judges  and  courts  of  common  pleas,  in  certain  cases. 

ARTICLE   FIRST. 

OF  WBIT8  OF  ERROR. 

Sxo.  1.  Writ  of  error,  to  issue  of  course. 

2.  By  whom  thoy  must  be  brought. 

3.  When  by  party  recovering  judgment 

4.  By  attorney-general  in  behalf  of  the  people. 
6.  When  by  husband  and  wife. 

6.  By  survivors  of  several. 

7.  All  persons  living,  who  are  entitled,  to  join  in  writ. 

8.  Excuses  for  not  joining  all. 

9.  Also,  that  parties  not  joined  had  refused ;  proceedings  thereon. 

10.  Rule  to  bo  entered  requiring  them  to  join. 

11.  Rule  how  and  when  to  be  served. 

12.  On  what  terms  permitted  to  join. 

13.  Proceedings  if  party  neglecteto  appear  and  join. 

14.  Costa  of  motion  to  quash  writ,  how  paid. 

15.  Persons  out  of  the  state,  insane,  4c.,  not  affected. 

16.  General  power  to  admit  persons  who  ought  to  join. 
IT.  When  names  of  plaintiffs  may  be  struck  out 

18.  Scire  facias  to  summon  and  sever,  4c.,  abolished. 

19.  Against  whom  writs  of  error  to  be  brought 

20.  When  against  female  party  and  her  husband. 

21.  Writs  of  error  to  be  brought  within  two  years. 
1691]              22.  Exception  of  persons  under  disabilities,  4.c. 

23.  When  by  heirs,  executora,  4c.,  of  persons  deceased. 
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Skc.  24.  But  no  disability  to  extend  time  beyond  five  years.  ART*  L 

25.  Writs  of  error,  by  whom  to  be  allowed. 

26.  Bond  with  sureties  to  be  given  in  all  cases. 

27.  Penalty  of  bond  in  different  cases. 

28.  Condition  of  bond  in  different  cases. 

29.  Order  to  stay  execution,  Ac,  to  be  endorsed. 

30.  Its  effect;  writ  not  to  stay  proceedings  without  order. 

31.  Certain  cases  excepted  from  five  last  sections. 

32.  Bond  and  certificate  to  be  filed  with  writ  of  error. 

33.  Return  not  to  be  made  unless  bond,  Ac.,  filed. 

34.  Notice  of  bail  in  error  to  be  given ;  exceptions  to  them. 

35.  Justifying' by  bail;  or  new  bail;  notice  thereof. 

36.  Writ  to  bo  superseded  for  neglect  to  justify,  Ac. 

37.  Actions  for  mesne  profits  not  to  proceed  in  certain  case. 

38  &  39.  Proceedings  to  recover  mesne  profits  when  judgment  affirmed,  &c. 

40.  Contents  of  writ  to  supremo  court 

41.  When  to  be  made  returnable. 

42.  Return  to  be  made  by  clerk ;  what  to  contain. 

43.  When  to  be  made. 

44.  Clerks  of  other  courts  to  make  returns  to  writs. 

45.  Certiorari  to  rectify  variance,  Ac.,  how  issued,  Ac. 

46.  Court  of  errors  to  compel  returns. 

47  A  48.  Proceedings  on  death  of  one  of  several  plaintiffs  or  defendants. 

49.  Who  may  be  substituted  if  all  the  plaintiffs  die. 

50.  Proceedings  if  all  the  defendants  in  error  die. 

51.  Marriage  of  female  plaintiff ;  proceedings  upon. 

52.  53  A  54.  Also  upon  marriage  of  female  defendant 

55.  Scire  facias  to  summon  executors,  Ac,  and  husbands,  abolished. 

56.  Effect  of  judgments  in  error  against  executors,  Ac. 

57.  Defendant  in  error  to  be  notified,  before  judgment 

58.  Contents  of  notice  and  how  served. 

59.  Proceedings  on  writ  suspended  until  notice  given. 

60.  Judgments  not  to  be  reversed  for  certain  defects. 

61.  Death  after  confession  or  verdict,  not  error. 

62.  Trial  of  issue  of  fact,  in  error  in  supreme  court 

63.  64  A  65.  Also  of  such  issues  joined  in  court  of  errors. 

66.  Forfeiture,  Ac,  not  to  be  incurred  for  acts  done  under  decision  of  supreme  court. 

§  1.  Writs  of  error  upon  any  final  judgment  or  determina-  J5J?how 
tion,  in  all  civil  cases,  are  writs  of  right,  and  shall  issue  of  to  ueae. 
course  out  of  the  court  in  which  they  may  by  law  be  made 
returnable,  in  vacation  as  well  as  in  term,  subject  to  the  regu- 
lations prescribed  by  law. 

1  B.  L.,  142,  §  1;  1  B.,  11;  6  H.,  71,  158;  2  H.,  412;  20  W.,  626;  19 
W.,  630;  11  W.,  186;  9  W.,  34;  4  W.,  212;  1  W..  35;  6  Cow., 
611;  4  Cow.,  82;  2  How.  P.  R.,  35;  6  J.  R.,  337;  45  B.,  653. 

§  2.  Writs  of  error  must  be  brought,  5f  broSSit0 

i.  By  the  party  against  whom  the  judgment  complained  of      # 
was  rendered : 

2.  In  case  of  his  death,  by  his  executors  or  administrators, 
if  the  judgment  was  to  recover  any  debt,  or  damages  only,  or 
to  recover  any  interest  in  lands  declared  by  law  to  be  personal 
assets:  or, 

3.  In  caae  of  the  death  of  such  party,  if  the  judgment  was 
for  the  recovery  of  real  estate  or  the  possession  thereof,  or  the 
title  to  real  estate  was  determined  thereby,  by.  the  heirs  or 
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mLE  *    devisees  of  such  deceased  party,  to  whom  such  estate  was 
devised  or  descended,  or  might  have  descended : 

4.  By  any  person  having  an  estate  in  reversion,  or  remain- 
der, in  any  real  property,  which  shall  have  been  recovered,  or 
[«!»]  the  possession  of  which  shall  have  been  recovered,  in  any 
action  relating  to  property,  brought  against  any  tenant  for 
life,  or  for  years,  in  which  action  such  person  was  not  a  party ; 
and  such  writ  may  be  brought,  within  the  time  prescribed  by 
law,  by  such  person,  as  well  during  the  life  time  of  such 
tenant,  as  after  his  death. 

1  R.  L.,  183,  §  6;  362,  §  11  A  12;  1  B.,  14;  22  W.f  621;  17  W.,  434; 
8  Cow.f  333. 

*  when  b7  S  3.  Any  party  in  whose  favor  any  judgment  may  have  been 
SEeKS.  rendered,  upon  which  no  execution  shall  have  been  issued, 
and  which  shall  not  have  been  in  any  way  satisfied,  in  whole 
or  in  part,  and  after  his  death  his  personal  representatives, 
heirs  or  devisees,  may  bring  a  writ  of  error  to  reverse  such 
judgment,  in  the  same  cases  as  if  such  judgment  had  been 
rendered  against  such  party. 

3  £.  D.  S.,  589. 

Byattoi-        §  4-  Writs  of  error  may  be  brought  by  the  attorney-general 
aey-generai  in  behalf  of  the  people  of  this  state,  in  the  same  cases  and  in 
the  same  manner,  except  where  otherwise  specially  provided, 
as  they  might  be  brought  by  any  individual. 

1R.L.,  133,  §7;  2  N.  Y.f  17. 

By  husband  §  5.  If  a  judgment  be  recovered  against  a  female,  and  she 
,lilrt  wif0*  afterwards  marry,  or  if  a  judgment  be  recovered,  against  a 
married  woman,  a  writ  of  error  may  be  brought  thereon,  bj 
her  and  her  husband  jointly. 
By  rarri-  §  6.  If  a  judgment  shall  have  been  obtained  against  several 
von>         persons,  and  one  or  more  of  them  die,  a  writ  of  error  may  be 

brought  thereon  by  the  survivors. 
who  to  be  §  7-  If  there  be  several  persons  against  whom  any  judg- 
writ!*111  ment  shall  have  been  recovered,  and  entitled  to  bring  a  writ 
of  error  thereon,  living,  at  the  time  of  bringing  such  writ, 
they  shall  all  join  in  suqh  writ,  except  in  writs  of  error  upon 
judgment  in  proceedings  for  partition ;  and  if  any  are  omitted 
the  writ  shall  be  quashed,  on  motion  of  the  defendant  in  error, 
made  at  any  time  before  joinder  in  error,  upon  affidavit  of  the 
facts,  unless  one  or  more  of  such  persons  be  allowed  to  pro- 
ceed separately,  by  the  court  into  which  the  writ  shall  have 
been  returned. 

22  W.,  621. 

Excuses  §  8.  To  the  allegation  of  there  being  other  persons  living 
for  not  jo  n-  ^0  ought  to  join  in  such  writ  of  error,  if  it  be  established  or 
admitted,  the  party  prosecuting  such  writ  may  answer,  by  due 
proof  on  affidavit,  that  any  of  such  persons  not  joined,  ate 
either  incapable  of  consenting  to  join  in  such  writ,  by  reason 
of  insanity  or  imbecility  of  mind,  or  that  their  consent  could 
not  bfe  obtained,  by  reason  of  their  being  absent  out  of  this 
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state ;  and  if  the  court  shall  be  satisfied  of  the  truth  of  such 
answer,  such  party  shall  be  allowed  to  prosecute  such  writ, 
without  joining  such  persons,  in  the  same  manner  as  if  they 
were  joined. 

g  9.  To  such  allegation,  the  party  prosecuting  the  writ,  may  ^SSSg  to 
also  answer,  by  due  proof  on  affidavit,  that  application  has  J°in- 
been  made  to  any  of  the  persons  not  named  in  such  writ,  to     ^033 
join  therein,  and  that  they  have  refused.    In  such  case,  the 
court  shall  stay  further  proceedings  on  such  writ,  and  on  the 
motion  to  quash  the  same,  until  a  rule  shall  have  been  duly 
served  upon  the  persons  so  refusing,  as  herein  after  provided. 

g  10.  The  court  shall  thereupon  cause  a  rule  to  be  entered  35J?£g[* 
in  its  minutes,  directing  the  persons  so  refusing  to  join  in  to  Join." 
such  writ,  to  appear  in  such  court,  within  such  time  as  shall 
be  prescribed  therein,  and  then  join  in  such  writ  of  error  and 
in  the  proceedings  thereon,  or  be  forever  precluded  from 
bringing  another  writ  of  error  on  the  same  judgment. 

g  11.  A  copy  of  such  rule  shall  be  served  on  the  parties  ®*£Iceof 
named  therein,  at  least  ten  days  previous  to  the  time  of 
appearance  therein  specified,  by  delivering  the  same  person- 
ally to  them,  if  they  can  be  found;  and  upon  such  of  them  as 
can  not  be  found,  by  leaving  the  same  at  their  last  places  of 
residence  respectively,  with  some  person  of  proper  age. 

g  12.  Upon  the  application  of  any  person  named  in  such  JJgJBS 
rule,  he  may  be  permitted  to  join  in  such  writ  of  error,  and  J°ln- 
in  the  proceedings  thereon,  upon  payment  of  the  costs  of  the 
proceedings  to  bring  him  into  court,  including  the  motion  to 
quash  the  writ  of  error,  if  it  shall  appear  that  he  refused  to 
join  in  such  writ,  on  application,  and  without  just  cause;  and 
the  writ  and  proceedings  shall  be  amended,  by  inserting  the 
name  of  such  person. 

g  13.  If  any  person  named  in  such  rule,  do  not  appear  by  EgJS?' 
the  time  therein  specified,  and  join  in  such  writ  of  error,  £«£** 
upon  due  proof  of  the  service  of  such  rule,  the  default  of 
such  person  shall  be  entered,  and  he  shall  thereby  be  forever 
precluded  from  bringing  any  writ  of  error  on  the  same  judg- 
ment. And  the  cause  shall  proceed  in  the  same  manner  as 
if  such  person  had  been  named  in  such  writ,  and  in  the  pro- 
ceedings thereon. 

g  14.  If  the  costs  of  the  motion  to  quash  the  writ  of  error,  2SS«Sf 
shall  not  be  paid  by  any  person  who  refused  to  join  in  the 
writ,  as  herein  before  provided,  then  the  same  shall  be  paid 
by  the  party  prosecuting  such  writ  in  all  cases,  unless  under 
special  circumstances,  the  court  relieve  him  from  the  payment 
thereof. 

2  How.  P.  R./259. 

g  15.  When  the  name  of  any  person  out  of  this  state,  or  SfS?X£! 
incapable  of  giving  consent  to  the  bringing  of  a  writ  of  error,  *"• 
shall  be  omitted  in  such  writ,  and  the  cause  shall  proceed 
without  such  name,  the  righto  of  such  person  shall  not  be 
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nTUE  *    impaired  by  the  judgment  on  such  writ:  bat  he  may  bring 
his  writ  of  error  in  the  same  manner,  separately,  as  if  no  such 
former  writ  had  been  brought. 
Admitting       §  16.  Any  person  who  ought  to  join  in  a  writ  of  error,  may 
JST"* to   to  permitted  to  do  so,  on  his  application,  on  such  terms  as  the 
[994]     court  shall  impose;  and  the  writ  and  proceedings  shall  be 
amended  by  inserting  his  name,  and  shall  proceed  as  in  other 
cases. 
striktngont     §  17.  If  one  of  several  plaintiffs  in  error  apply  to  have  his 
3u™ub.    name  stricken  out  of  the  writ,  or  if  the  court  be  satisfied,  by 
due  proof  on  affidavit,  that  ofte  of  several  plaintiffs  in  error, 
has  released  the  errors  in  any  judgment,  or  has  entered  into  a 
valid  agreement  to  execute  such  release,  the  name  of  every 
such  plaintiff  shall  be  struck  out  of  such  writ  and  the  pro- 
ceedings thereon,  and  the  cause  shall  proceed  without  such 
person,  in  the  same  manner  as  if  such  person's  name  had  been 
continued;  and  such  person  shall  thereafter  be  forever  pre- 
cluded from  bringing  or  maintaining  any  writ  of  error  on 
such  judgment, 
summon*        §  18.  The  proceedings  by  scire  facias  to  summon  persons 
nncTabd.  not  named  in  any  writ  of  error,  and  to  sever  them,  and  all 
iahod-        other  proceedings  for  that  purpose,  heretofore  accustomed,  are 

hereby  abolished. 
Against         S  19-  Writs  of  error  must  be  brought  against  the  same  per- 
tawSit u  s°n  wto  was  party  to  the  judgment  on  which  it  is  brought; 
or  in  the  case  of  his  death, 

i.  If  such  judgment  was  for  the  recovery  of  any  debt  or 
damages  only,  against  his  executors  or  administrators: 

2.  If  the  judgment  was  for  the  recovery  of  any  interest  in 
lands  declared  by  law  to  be  personal  assets,  against  the  exe- 
cutors or  administrators  of  such  deceased  party,  or  if  such 
interest  shall  have  been  conveyed  by  such  deceased  party, 
previous  to  the  bringing  of  such  writ,  then  against  the  actual 
occupants  thereof  under  such  conveyance: 

3.  If  such  judgment  was  for  the  recovery  of  real  estate  or 
the  possession  thereof,  or  in  any  action  by  which  the  title  to 
real  estate  was  determined,  against  the  heirs  of  such  person, 
to  whom  such  real  estate  descended,  or  against  the  devisees 
of  such  estate;  or  if  such  estate  shall  have  been  conveyed  by 
such  deceased  party  previous  to  the  bringing  of  such  writ  of 
error,  then  against  the  actual  occupants  thereof,  claiming 
under  such  conveyance. 

11  W.,  522;  8  J.R.,  558. 

Ha.band        §  20.  If  the  party  to  such  judgment  be  a  female,  and  shall 
and  wife.     jmve  married,  the  writ  of  error  must  be  brought  against  her 

and  her  husband  jointly. 

to  be  §  21.  All  writs  of  error  upon  any  judgment  or  final  deter- 

tw?y«m?   mination,  rendered  in  any  cause,  in  any  court  of  law  and  of 

record  in  this  state,  shall  bfc  brought  within  two  years  after 

the  rendering  of  such  judgment  or  final  determination,  and 
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not  after;  except  in  the  cases  specified  in  the  two  next  sec-    ART  x" 
tions. 

1R.L,   134,  §  9;  4  H.,  29;  11  W.,   522;    16  How.  P.  R.,  398;   7 
Ab.,  363. 

§  22.  If  any  person  against  whom  such  judgment  or  deter-  Exccpw<»»- 
ruination  shall  be  made,  shall  be  at  .the  time,  either, 
i.  Within  the  age  of  twenty-one  years:  or,  »•« 

2.  Insane-,  or, 

3.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon 
some  conviction  of  a  criminal  offence,  for  any  term  less  than 
for  life:  or, 

4.  A  married  woman : 

The  time  during  which  such  disability  shall  continue,  shall 
not  be  deemed  any  portion  of  the  time  above  limited  for 
bringing  a  writ  of  error;  but  such  person  may  bring  such 
writ  after  the  time  so  limited,  and  within  two  years  after  such 
disability  removed. 


eiecn- 


§  23.  If  the  person  entitled  to  bring  such  writ,  shall  die,  g^  ^ 
during  the  continuance  of  any  disability  specified  in  the  pre- 
ceding section,  his  heirs,  devisees,  executors  or  administrators, 
entitled  by  law  to  prosecute  such  writ,  may  bring  the  same, 
after  the  time  herein  limited  for  that  purpose,  and  within  two 
years  after  such  death. 

§  24.  But  the  existence  of  any  disability  specified  in  the  2*JJlvi 
preceding  sections,  shall  not  authorise  the  bringing  of  a  writ  yw«. 
of  error  upon  any  judgment,  after  the  expiration  of  five  years 
from  the  time  of  rendering  the  same. 

g  25.  Writs  of  error  shall  be  allowed  as  follows:  SSwwdti 

1.  Writs  of  error  to  remove  judgments  from  any  court  of  <*  ««*. 
common  pleas,  or  from  the  superior  court  of  law  for  the  city 

and  county  of  New-York,  may  be  allowed  by  a  justice  of  the 
supreme  court,  or  by  a  clerk  of  that  court,  or  by  any  officer 
authorised  to  perform  the  duties  of  a  justice  thereof: 

2.  Writs  of  error  to  remove  judgments  from  the  supreme 
court,  to  the  court  for  the  correction  of  errors,  may  be  allowed 
by  the  clerk  of  that  court,  by  the  chancellor,  by  a  justice  of 
the  supreme  court,  or  by  any  officer  authorised  to  perform  the 
duties  of  a  justice  of  the  supreme  court. 

19  W.,  620;  13  W.,  665;  1  How.  P.  E.,  8. 

§  26.  No  writ  of  error  shall  be  allowed  in  any  case,  unless  3ftJ* 
the  party  prosecuting  such  writ,  with  two  sufficient  sureties, 
or  in  case  of  the  absence  of  such  party,  three  sufficient  sure- 
ties, shall  become  bound  to  the  party  against  whom  such  writ 
of  error  shall  be  brought,  by  a  bond,  as  herein  after  specified. 

1  R.  L.,  143,  §  1  ft  2;  6H,  74;  1  W.,  35;  3  How.  P.  R.,  258. 

§  27.  The  penalty  of  such  bond  shall  be  as  follows:  SSTJB5SS 

i.  If  the  writ  be  intended  to  operate  as  a  stay  of  execution,  «■«. 
upon  any  judgment  for  debt,  damages  or  costs  recovered  in 
any  action,  the  penalty  shall  be  at  least  double  the  sum  reco- 
vered by  such  judgment : 
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2.  If  the  writ  be  intended  to  stay  execution  upon  a  judg- 
ment in  waste  or  in  any  action  for  the  recovery  of  land,  oi 
the  possession  thereof,  the  penalty  shall  be  one  hundred  and 
fifty  dollars,  if  the  writ  be  returnable  in  the  supreme  court, 
and  if  returnable  in  the  court  for  the  correction  of  errors, 
three  hundred  dollars,  and  such  additional  sum  as  shall  be 
sufficient  to  indemnify  the  defendant  in  error,  for  the  mesne 
profits  of  the  premises  recovered,  during  the  pendency  of  the 
writ,  and  against  waste. 

3.  If  the  writ  be  not  intended  to  operate  as  a  stay  of  execu- 
tion, the  penalty  of  such  bond,  if  the  writ  of  error  be  return- 
able in  the  supreme  court,  shall  be  one  hundred  and  fifty 
dollars;  if  such  writ  be  returnable  in  the  court  for  the  correc- 
tion of  errors,  the  penalty  shall  be  three  hundred  dollars. 

7  H.,  164;  3  D.,  265;  4  Cow.,  129;  1  J.  R.,  493;  10  How.  P.  R.,  34T; 
1  How.  P.  R.,  8. 

S  28.  The  condition  of  such  bond  shall  be  as  follows: 
i.  If  the  writ  be  intended  to  operate  as  a  stay  of  execution 
upon  any  judgment  for  the  recovery  of  any  debt,  damages  or 
costs,  such  condition  shall  be,  that  if  the  party  prosecuting 
such  writ  shall  fail  to  prosecute  the  same  i  or  if  such  writ  shall 
be  quashed,  or  discontinued;  or  if  the  judgment  for  the 
reversal  of  which  such  writ  of  error  shall  have  been  brought, 
or  any  part  of  such  judgment,  shall  be  affirmed;  then  that 
such  party  will  pay  and  satisfy  the  debt  or  damages  and  costs 
recovered  by  such  judgment,  which  he  shall  be  liable  to  pay, 
or  such  part  of  such  recovery  as  shall  be  affirmed,  if  a  part 
only  be  affirmed;  and  all  costs  and  damages  which  shall  be 
awarded  by  the  court  to  which  the  writ  of  error  shall  be  return- 
able, upon  the  judgment  so  affirmed. 

5W.,  287. 

2.  If  the  writ  be  intended  to  stay  execution  upon  a  judgment 
in  waste  or  for  the  recovery  of  land  or  the  possession  thereof, 
the  condition  of  such  bond,  in  addition  to  the  matters  herein 
before  prescribed,  shall  further  provide,  that  the  plaintiff  in 
efcror  shall  also  pay  and  satisfy  all  damages  that  may  be 
recovered  by  the  defendant  in  error,  for  the  mesne  profits  of 
the  premises  recovered,  or  for  any  waste  to  be  committed 
thereon,  together  with  the  costs  of  the  proceedings  for  the 
recovery  of  such  damages: 

3.  If  the  writ  be  not  intended  to  operate  as  a  stay  of  execu- 
tion, the  condition  of  such  bond  shall  be,  that  if  the  party 
prosecuting  such  writ  shall  fail  to  prosecute  the  same,  or  if 
such  writ  be  quashed  or  discontinued ;  or  if  the  judgment  on 
which  such  writ  shall  be  brought,  or  any  part  thereof,  be 
affirmed,  that  such  party  will  pay  the  costs,  if  any,  and  the 
damages  which  shall  be  awarded  by  the  court  to  which  the 
writ  of  error  shall  be  returnable. 

§  29.  The  party  applying  for  the  allowance  of  any  writ  of 
error,  shall  state  to  the  officer  applied  to,  whether  such  writ 
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be  intended  to  operate  as  a  stay  of  execution,  or  not ;  and  if  Bt4y  »cct- 
the  proper  bond  be  executed  to  justify  such  stay  of  execution,  tlon- 
the  officer  allowing  the  writ,  shall  endorse  thereon,  with  his 
allowance  thereof,  an  order  to  stay  proceedings  on  the  execu- 
tion upon  such  judgment,  if  one  shall  have  been  issued,  or  to 
stay  the  issuing  of  one,  if  none  have  been  issued,  untU  judg- 
ment shall  be  rendered  on  such  writ  of  error. 

t  BL,  162;  3  H.,  4H;  22  W.,  587 ;  21  W.,  287 ;  6  W.,  287 ;  6  Cow.,  580 ; 
lDu.,  687. 

§  30.  If  no  execution  shall  have  been  issued,  the  service     c»wj 
of  such  order  shall  stay  the  issuing  thereof;  and  if  an  execu-  Sotto^r 
tion  shall  have  been  issued,  and  not  fully  executed,  the  service  onkr.ut 
of  such  order  shall  stay  the  further  execution  thereof,  at  what- 
ever time  such  order  shall  have  been  made  or  served.    But 
no  writ  of  error  shall  stay  the  issuing  of  an  execution,  or  stay 
proceedings  on  an  execution  issued,  unless  such  order  shall 
have  been  made  and  served. 

26  B.,  57 ;  4  H.,  474;  21  W.,  289 ;  9  W.,  224;  1  Du.,  687. 

S  31.  Nothing  contained  in  the  five  last  preceding  sections,  2J*lnx. 
shall  extend  to  any  writ  of  error  to  be  brought  by  an  executor  <*Pted. " 
or  administrator,  nor  to  any  writ  brought  in  the  name  of  the 
people  of  this  state,  or  in  which  the  attorney-general  shall 
certify  that  the  said  people  are  in  any  way  interested ;  nor 
to  any  writ  of  error  brought  upon  any  judgment  rendered 
upon  any  indictment,  or  upon  any  decision  upon  a  habeas 
corpus  or  certiorari,  or  upon  any  order  for  committing  a  person 
for  a  criminal  contempt. 

18  N.  T.,  128;  7  H,  151. 

§  32.  The  party  prosecuting  the  writ  of  error,  shall,  at  the  Bond  ana 
time  of  serving  such  writ  on  the  clerk  of  the  court  in  which  3^£££i. 
the  judgment  was  given,  file  with  such  clerk,  the  bond  exe- 
cuted upon  the  allowance  of  such  writ,  together  with  a 
certificate  signed  by  a  counsellor  of  the  supreme  court,  stating 
that  he  has  examined  the  record  and  proceedings  in  the  cause, 
intended  to  be  removed  by  such  writ,  or  copies  thereof;  and 
that  in  his  opinion  there  is  error  in  substance  therein. 

2  How.  P.  E.,  183. 

g  33.  No  return  shall  be  made  to  any  writ  of  error,  unless  g^8^ 
such  certificate  and  bond,  in  the  cases  where  by  the  provisions  retnm  ?ot>« 
of  this  Article  a  bond  is  required,  be  filed  therewith ;  and  if  madc# 
the  clerk  of  any  court  shall  make  return  to  any  such  writ 
contrary  to  the  provisions  of  this  section,  such  return  shall  be 
void,  and  he  shall  forfeit  to  the  party  against  whom  such  writ 
of  error  shall  have  been  brought,  two  hundred  and  fifty 
dollars;  and  shall  also,  upon  conviction  thereof,  forfeit  his 
office. 

1  B.  L.,  143,  g  4. 

g  34.  Whenever  any  bond  shall  be  executed  pursuant  to  JJjgk},^ 
the  provisions  of  this  Article,  the  party  prosecuting  the  writ  exceptions. 
of  error,  shall,  within  ten  days  after  the  filing  of  such  writ,  give 
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notice  thereof,  with  the  names,  additions  and  places  of  resi- 
dence of  the  sureties  therein,  to  the  defendant  in  error  or  Ins 
attorney ;  and  such  defendant  may  except  to  such  sureties, 
within  twenty  days  after  the  service  of  such  notice,  by 
giving  notice  of  such  exception  to  the  attorney  for  the 
plaintiff  in  error. 

5  H.,  520;  11  W.,  526;  5  W.,  137;  5  Cow.,  413;  3  How.  P.  B>,  IB. 

S  35.  Within  ten  days  after  such  notice  of  exception  the 
sureties  shall  justify,  if  the  judgment  recovered  shall  not 
exceed  five  hundred  dollars,  by  an  affidavit  that  each  of  them 
is  a  householder  worth  the  amount  of  the  penalty  of  such 
bond  over  and  above  all  demands ;  if  the  judgment  recovered 
exceed  five  hundred  dollars,  the  sureties  shall  justify  by  an 
affidavit  that  each  of  them  is  a  householder  and  that  they  are 
respectively  worth  at  least  the  sum  specified  in  such  affidavit, 
which  shall  not  be  less  than  one  thousand  dollars  over  and 
above  all  demands,  the  aggregate  of  which  sums  so  specified 
shall  be  at  least  equal  to  the  amount  of  the  penalty  of  such 
bond ;  or  within  said  ten  days  a  new  bond  shall  be  executed 
by  new  sureties  who  shall  justify  as  herein  provided.  A  copy 
of  such  affidavit  of  justification  shall  be  served  on  the  attor- 
ney of  the  defendant  in  error  within  the  ten  days  herein 
specified. 

Laws  of  1845,  ch.  10;  10  W.,  615. 

5  36.  If  such  sureties  shall  not  justify,  or  if  such  new  bond 
shall  not  be  executed  and  filed,  and  notice  thereof  given  as 
herein  provided,  within  the  time  above  required,  the  writ  shall 
be  superseded  by  the  order  of  any  officer  authorised  to  allow 
the  same. 

6H,  U;  5^,619;  1  K,  216. 

S  37.  After  the  bringing  of  a  writ  of  error,  and  the  giving 
of  the  bond  required  by  law,  upon  any  judgment  for  the 
recovery  of  land  or  the  possession  of  land,  the  party  in  whose 
favor  such  judgment  shall  have  been  given,  shall  not  proceed 
for  the  recovery  of  any  mesne  profits  for  the  lands  recovered, 
until  the  determination  of  such  writ  of  error. 

S  38.  If  the  plaintiff  in  such  writ  of  error  shall  suffer  a 
discontinuance  or  become  non-suited,  or  the  judgment  be 
affirmed,  the  defendant  in  error  may  proceed  to  file  a  sugges- 
tion of  his  claim  to  mesne  profits,  in  the  same  manner  as  he 
might  have  done  if  no  writ  of  error  had  been  brought;  and 
in  such  suggestion,  he  may  also  include  his  claim  for  mesne 
profits  during  the  pendency  of  the  writ  of  error,  and  for  any 
damages  arising  from  any  waste  committed  after  the  giving 
of  such  first  judgment. 

S  39.  Such  suggestion  shall,  in  all  cases,  be  filed  in  the 
supreme  court ;  and  the  like  proceedings  in  all  respects  shall 
be  had  upon  the  judgment  of  affirmance,  and  with  the  like 
effect,  upon  such  suggestions  as  are  prescribed  in  the  fifth 
Chapter  of  this  Act :  and  the  amount  of  the  damages  for  the 
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mesne  profits,  during  the  pendency  of  the  writ  of  error,  and    AET#  x 
none  other,  may  be  recovered  upon  the  bond  given,  on  the 
suing  out  of  the  writ  of  error. 

§  40.  Writs  of  error  issued  out  of  the  court  for  the  correc-  JJJJjJ 
tion  of  errors,  shall  be  directed  to  the  justices  of  the  supreme  nvnme 
court,  commanding  them  to  cause  a  transcript  of  the  record  court' 
of  the  judgment  or  final  determination  upon  which  such  writ 
shall  be  brought,  and  all  things  concerning  the  same,  to  be 
brought  before  the  president  of  the  senate,  the  senators  and 
the  chancellor. 

1  R.  L.,  133,  g  7. 

§  41.  If  such  writ  of  error  be  issued  during  the  sitting  of  when  re- 
the  court  or  of  the  legislature,  it  shall  be  made  returnable  turnabl°- 
immediately,  at  the  place  where  the  court  shall  then  be 
sitting ;  if  issued  after  a  sitting  or  term  of  the  court  shall 
have  been  adjourned,  and  before  a  meeting  of  the  court,  it 
shall  be  returnable  generally  at  the  next  meeting  of  the  court, 
wherever  the  same  shall  be  held. 

§  42.  The  clerk  of  the  supreme  court  upon  whom  such  writ  Return  by 
shall  be  served,  shall  cause  a  transcript  of  the  record  upon  cer ' 
which  such  writ  shall  have  been  brought,  to  be  made ;  and 
shall  certify  and  annex  the  same  to  such  writ;  and  shall 
endorse  and  sign  a  proper  return  on  such  writ,  under  the  seal     [*•« 
of  the  supreme  court,  and  shall  return  the  same  to  the  court 
for  the  correction  of  errors. 

1R.L.,  133,  §7;   5  D.,  234;    IT  W.,  169;    16  W.,  478;    6  Cow.,  52;    6 
Cow.,  587;  3  Cow.,  387;  3  S.  S.  C,  593. 

§  43.  If  such  writ  shall  be  returnable  immediately,  such  JJJ«»  *© bc 
return  shall  be  made  without  delay ;  if  it  be  returnable  gene- 
rally, at  the  next  meeting  of  the  court,  such  return  shall  be 
made  by  the  first  day  of  such  meeting ;  unless  such  writ  was 
served  within  eight  days  before  such  day;  in  which  case,  the 
same  shall  be  returned  within  eight  days  after  the  service 
thereof. 

§  44.  Writs  of  error  to  all  other  courts  shall  be  returned,  gjjjjto' 
and  the  returns  signed,  by  the  clerk  of  the  court  to  which  writ™ 
such  writs  shall  be  addressed,  under  the  seal  thereof. 

8  45.  A  certiorari  to  certify  any  diminution,  variance  or  certiorari. 
other  defect,  in  any  record  or  proceedings,  may  be  issued  by 
the  court  to  which  a  writ  of  error  shall  be  returnable,  to  the 
court  upon  whose  judgment  such  writ  shall  be  brought,  and 
shall  be  served  on  a  clerk  thereof,  and  shall  be  returned  by 
him,  according  to  the  command  of  such  writ. 

18  N.  T.,  128 ;  7  W.,  478 ;  4  Cow.,  633 ;  2  Cow.,  408  ;  4  J.  R.,  499. 

$  46.  Any  clerk  neglecting  or  omitting  to  make  any  return  compelling 
of  any  writ,  to  the  court  for  the  correction  of  errors,  accord- 
ing to  law,  shall  be  liable  to  be  punished  by  such  court  on 
attachment,  for  his  contempt,  in  the  same  manner  as  officers 
of  other  courts,  for  disobeying  the  process  or  orders  of  such 
courts. 
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§  47.  If  there  be  several  plaintiffs  in  error,  and  one  or  more 
of  them  die  before  errors  are  assigned,  such  death  shall  be  sug- 
gested by  the  surviving  plaintiffs,  and  the  errors  shall  be 
assigned  by  them ;  and  if  one  or  more  of  several  defendants 
die  before  joinder  in  error,  such  death  shall  in  like  manner  be 
suggested  by  the  survivors,  and  they  shall  plead  to  the  assign- 
ment of  errors. 

21  W.,  253. 

ib.  §  48.  If  there  are  two  or  more  plaintiffs  in  a  writ  of  error, 

and  one  or  more  of  them  die,  after  errors  assigned ;  or  if  there 
be  several  defendants  in  such  writ,  and  one  or  more  of  them 
.  die,  after  joinder  in  error,  the  writ  shall  not  abate  thereby ; 
but  in  either  of  such  cases,  such  death  shall  be  suggested  on 
the  record,  and  the  suit  shall  proceed  at  the  suit  of  the  sur» 
viving  plaintiff,  or  against  the  surviving  defendant,  as  the 
case  may  be. 

7H.,  691;  3  W.,  667. 

Death  or  aii     §  49.  If  all  the  plaintiffs  in  such  writ  die,  after  the  bringing 
thepiain-    thereof,  and  before  judgment  rendered  thereon,  the  executors 
or  administrators  of  the  last  surviving  plaintiff,  or  the  heirs 
and  devisees  of  the  plaintiffs,  in  cases  where  they  would  be 
entitled  to  bring  writs  of  error,  may  be  substituted  for  such 
plaintiffs,  and  the  cause  shall  proceed  at  their  suit. 
Death  or  au     §  50.  If  all  the  defendants,  or  a  sole  defendant,  in  a  writ  of 
the  defend-  error>  fce^  after  the  bringing  thereof,  and  before  judgment 
[boo]     thereon,  the  executors  and  administrators  of  such  defendants, 
may  be  compelled,  by  rule  of  court,  to  become  parties,  and 
join  in  error,  in  the  same  manner  as  they  may  now  be  com- 
pelled by  a  writ  of  scire  facias  ;  and  in  default  of  their  actual 
appearance,  the  court  shall  enter  their  appearance,  and  pro- 
ceed and  give  judgment,  in  the  same  manner  as  if  they  had 
appeared. 

7  H.f  591. 

Marriage  of  §  51.  If  a  female  plaintiff  in  error  marry,  after  bringing  her 
pISmiff.  writ,  her  husband  may  be  joined  with  her,  on  his  application, 
and  his  name  shall  thereupon  be  inserted  in  the  proceedings. 
ib.  of  fo-  §  52.  If  a  female  defendant  in  error  marry,  after  the  writ 
fondant      ^U  l*ave  l)een  brought,  and  before  judgment,  her  husband 

may  be  made  a  co-defendant,  on  his  application. 
Rule  upon       g  53.  If  such  husband  do  not  apply,  on  proof  by  affidavit 
husband.     of  gucjl  marriag6>  the  plaintiff  in  error  shall  be  entitled  to  a 
rule  against  such  husband,  requiring  him  to  show  cause  why 
he  should  not  be  made  a  co-defendant  with  his  wife. 
service  or       §  54.  A  copy  of  such  rule  shall  be  served,  within  the  time 
pricecd-      and  in  the  manner  herein  before  directed,  in  relation  to  a  per- 
lugs.       m  son  refusing  to  join  in  error;  and  upon  proof  of  the  due  service 
thereof,  if  the  court  shall  be  satisfied  of  the  fact  of  such  mar- 
riage, a  rule  shall  be  entered  making  such  husband  a  co-de- 
fendant.   If  such  marriage  shall  not  be  established,  the  cause 
shall  proceed  against  such  female  defendant,  and  the  plaintiff 
■     shall  be  liable  to  such  alleged  husband  for  his  costs. 
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$  55.  The  proceeding  by  scire  facias,  to  summon  executors  cJ^kh 
or  administrators  of  any  deceased  party  to  a  writ  of  error,  or  »SSSi£SJu* 
the  husband  of  any  female  plaintiff  or  defendant  in  such  writ, 
are  hereby  abolished. 

§  56.  Judgments  against  executors  or  administrators  of  a  J£gJtent 
deceased  defendant,  in  a  writ  of  error,  for  the  recovery  of  any  executors, 
damages  or  cost,  shall  have  the  like  and  no  other  effect,  and 
shall  be  proceeded  on  in  the  same  manner,  as  judgments  in  a 
court  of  original  jurisdiction,  in  a  personal  action,  against 
such  executors  or  administrators. 

§  57.  The  court  into  which  a  writ  of  error  shall  be  returned,  ^Jfjjj* 
before  rendering  judgment  upon  such  writ,  against  any  de-  rifled. 
fendant  in  error  who  shall  not  have  appeared,  shall  be  satis- 
fled  that  notice  thereof  has  been  given  to  such  defendant,  or 
his  attorney,  either  before  the  return  day  thereof,  or  within 
ten  days  after  the  actual  issuing  of  such  writ. 

6  How.  P.  R.,  114. 

§  58.  Such  notice  shall  state  the  teste  and  return  of  such  noSUn;  how 
writ,  and  the  court  in  which  returnable,  and  shall  be  served  wrv«*- 
as  follows : 

1.  If  such  writ  be  brought  within  one  year  after  the  render- 
ing of  the  judgment,  such  notice  may  be  served  personally  on 
the  defendant  in  error,  or  on  his  attorney  on  the  record,  if  such 
attorney  be  living  within  this  state : 

2.  If  the  writ  be  brought  after  the  expiration  of  one  year     <e01J 
from  the  time  of  rendering  the  judgment,  or  if  brought  within 

one  year,  and  the  attorney  for  the  defendant  be  not  living 
within  this  state,  then  such  notice  shall  be  served*  on  the 
defendant  in  error  personally,  if  he  can  be  found,  and  if  he 
cannot  be  found  after  diligent  search,  it  may  be  served  by 
leaving  the  same  with  some  proper  person,  at  the  last  residence 
of  such  defendant,  in  such  manner  as  to  induce  a  reasonable 
presumption  that  such  notice  has  come  to  his  knowledge. 

§  59.  If  in  any  case,  due  notice  of  the  issuing  of  a  writ  of  SS!S|!!ro" 
error,  shall  not  have  been  given,  the  court  may  suspend  pro- 
ceedings upon  such  writ,  until  such  notice  be  given. 

S  60.  No  judgment  shall  be  reversed,  impaired  or  affected,  l%££lti 
for  any  defect  of  form,  variance  or  other  imperfection  con-  judgment*. 
tained  in  the  record,  pleadings,  process,  entries,  returns  or 
other  proceedings  therein,  which  by  law  might  be  amended  by 
the  court  in  which  such  judgment  was  rendered ;  but  such 
defects  and  imperfections,  shall  be  supplied  and  amended,  or 
shall  be  deemed  to  have  been  supplied  and  amended,  by  the 
court  into  which  such  judgment  shall  have  been  removed  by 
writ  of  error. 

1  R.  I^  121,  §  9;  21  W.,  176;  7  W,  411 ;  6  Wn  213. 

§  61.  In  case  of  the  death  of  either  party,  after  a  plea  of  JJj^Jg 
confession,  signed  by  the  defendant,  in  a  suit  brought  against 
him,  or  after  a  verdict  shall  have  been  rendered,  if  judgment 
be  entered  thereon  within  two  terms  after  the  time  of  signing 
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such  plea,  or  of  the  rendering  such  verdict,  such  death  shall 
not  be  assigned  for  error  in  the  judgment. 

1  R  L.,  144*  §  5;  Iaws  of  I"*.  <&.  200,  §  40. 

JSE*        §  62.  Whenever  any  issue  of  fact  shall  be  joined  upon  any 

supreme     writ  of  error  returned  into  the  supreme  court,  the  same  shall 

cattrt        be  tried  at  a  circuit  court  or  sittings,  and  a  circuit  roll  for  that 

purpose  shall  be  made  up,  transmitted  and  returned,  as  in 

other  cases,  and  the  same  proceedings  shall  be  had  thereon,  in 

all  respects. 

5  mow1"*     S  63«  Whenever  an  issue  of  fact  shall  be  joined  upon  any 

°  srrori*    yyjft  0f  err0P  returned  into  the  court  for  the  correction  of 

errors,  and  whenever  any  question  of  fact  shall  arise  upon 

any  motion  in  relation  to  such  writ  or  the  proceedings  thereon, 

the  court  may  remit  the  record  to  the  supreme  court,  with 

directions  to  cause  an  issue  to  be  made  up  by  the  parties,  to 

try  s&ch  question  of  fact  at  the  proper  circuit  court  or  sittings, 

and  to  certify  the  verdict  thereupon  to  the  said  court  for  the 

correction  of  errors. 

.  6  W.,  334. 

proceed-         §  64.  Such  issues  shall  be  tried  at  the  proper  circuit  court 

ing*'         or  sittings;  and  a  circuit  roll  for  that  purpose,  shall  be  made, 

transmitted  and  returned;  and  the  same  proceedings  shall  be 

had  thereon,  in  all  respects,  as  in  other  cases,  except  that  no 

judgment  shall  be  rendered  by  the  supreme  court,  on  the 

verdict  of  the  jury,  but  the  same  may  be  set  aside,  and  new 

trials  granted,  by  such  court,  as  in  other  cases. 

[«»]        §  65.  The  verdict  so  rendered,  with  the  record  and  proceed* 

Ib-  ing,  shall  be  transmitted  to  the  court  for  the  correction  of 

errors,  who  shall  proceed  thereon  as  shall  be  just. 
fdSSSt^f      S  66.  Whenever,  by  the  decision  of  the  supreme  court,  any 
iflecM?ceV-  construction  has  been  or  may  be  given  to  any  penal  or  other 


mtmemm*  g^^te,  every  act  done  in  good  faith,  in  conformity  to  such 
construction,  after  such  decision  was  made,  and  before  a 
reversal  thereof  by  the  court  for  the  correction  of  errors, 
shall  be  so  far  valid,  that  the  party  doing  such  act  shall  not 
be  liable  to  any  penalty  or  forfeiture  for  any  such  act  that 
shall  have  been  adjudged  lawful  by  such  decision  of  the 
supreme  court;  but  this  section  shall  not  control  or  affect 
the  judgment  of  the  court  for  the  correction  of  errors,  upon 
any  writ  of  error  that  may  have  been  actually  brought  before 
such  reversal. 

14  B.,  96 :  10  N.  YM  584 ;  18  N.  T.,  487  ;  10  N.  Y.,  463 ;  7  N.  Y„  576 : 

4  N.  T.,  171 ;  1  N.  Y.,  608 ;  1  D.,  655,  677 ;  6  H.,  71,  157,  261;  5 
EL,  507,  519;  2  H.,  391;  25  W.f  251;  23  W.,  648;  22  W.t  614;  21 
WM  667;  20  W.,  626;  19  V.,  620,  639;  16  WM  48;  13  W.,  130; 
10  W.t  34;  9  W.,  149;  7  W„  65,  145,  471;  5  W.,  287,  316;  4W, 
95,  175,  205;  3  WM  667;  2  W.,  137,  168;  1  W.,  25;  9  Cow.,  635; 

5  Cow.,  654;  3  Cow.,  368;  2  Cow.  31,  610;  19  J.  R,  247,  453;  18 
J.  R,  608;  17  J.  R,  484;  11  J.  R,  52,  141 ;  8  J.  R,  111,  658;  7 
J.  R,  373;  6  J.  R,  110,  337 ;  3  J.  R,  141,  654;  2  J.  R^  9;  H.  * 
D.,  110 ;  3  How.  P.  R,  258 ;  1  How.  P.  R,  175 ;  Code,  §  823.  Post, 
vol.  5,  p.  94. 
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ARTICLE  SECOND.  ru****1 

[See  ante, 

OF  WRITS    OF  CERTIORARI  AND  OF  ERROR  IN  SPECIAL  CASES.  ^toB2j'' 

Sec.  67.  Decisions  under  absconding  debtor  acts  may  be  removed. 
08.  Order  to  be  suspended  thirty  days ;  certiorari  to  be  filed,  Ac 
G9,  70,  71  &  12.  Bond  to  be  given  when  certiorari  brought  by  attaching  creditor; 

penalty  and  condition  in  different  cases. 
*i  3.  Proceedings  undor  decision,  &c.  stayed  by  writ,  &o. 

74.  Bond  when  certiorari  is  brought  by  debtor  or  his  assignee. 

75.  Effect  of  writ  and  bond. 

76.  Testimony  to  be  returned  to  certiorari,  Ac 

77.  Power  of  court  on  return  of  writ;  costs. 

§  67.  Whenever  a  petition  shall  be  presented  by  any  person  JSJJJjJf 
against  whom  proceedings  shall  have  been  instituted  as  an  ^^j,^ 
absent,  absconding  or  concealed  debtor,  or  by  any  person  to  deuoraeti. 
whom  such  debtor  shall   have  assigned  or  delivered  any 
property  or  made  any  payments,  in  the  cases  provided  in  the 
first  Article  of  the  first  Title  of  the  fifth  Chapter  of  the  Second 
Part  of  the  Eevised  Statutes,  for  the  purpose  of  procuring     , 
the  discharge  of  any  warrant  issued  against  such  debtor,  and 
such  petition  shall  have  been  referred  to  any  court,  for  its 
determination  thereon,  or  for  trial  by  jury,  such  decision, 
when  made  by  a  court  of  common  pleas,  or  the  verdict  of  a 
jury,  when  rendered  in  a  court  of  common  pleas,  may  be 
examined  by  the  supreme  court,  upon  a  certiorari,  to  be 
allowed  by  one  of  the  justices  thereof;  and  when  made  by  , 

the.  supreme  court,  shall  be  subject  to  a  writ  of  error,  as  in 
other  cases. 

4  H.,  30;  see  Code,  §  11,  323.   Poet,  vol.  5,  pp.  4,  93. 

<5  68.  Such  certiorari  and  such  writ  of  error,  shall  be  brought  0rdj"?8- 
and  filed  in  the  office  of  a  clerk  of  the  court  by  which  the  Sf&gcor. 
decision  was  made,  or  in  which  the  verdict  was  rendered,  tiorari' 
within  thirty  days  after  such  decision  or  verdict;  during  which 
time,  the  order  and  judgment  of  the  court  shall  be  suspended, 
and  the  property  seized  by  virtue  of  any  such  warrant,  and 
any  bonds  or  other  securities  taken  according  to  law,  in 
relation  to  such  property,  shall  remain  in  the  hands  of  the 
officer  holding  such  warrant. 

g  69.  If  such  certiorari  or  writ  of  error  be  brought  by  any     £6©3] 
attaching  creditor,  it  shall  not  be  effectual,  unless  accompa-  SScwng 
nied  by  a  bond  with  two  sufficient  sureties,  to  be  approved  by  CTe^itOT' 
tlie  court  to  which  such  writ  shall  be  directed,  or  by  a  judge 
thereof,  to  the  person  who  shall  have  presented  the  petition 
so  referred,  upon  which  such  decision  or  hearing  shall  have 
been  made,  as  in  the  next  sections  directed. 

<§  70.  If  the  petition  so  referred  was  presented  by  any  person  J^w}^ 
proceeded  against  as  such  absent,  absconding  or  concealed  mat!^of 
debtor,  such  bond  shall  be  in  a  penalty  at  least  double  the  S&wSSiS* 
v'alue  of  all  the  personal  property  seized  under  such  warrant ;  dcbtor'  ** 
with  a  condition,  that  if  such  certiorari  or  writ  of  error,  as  the 
i3&se  may  be,  shall  be  quashed  or  discontinued,  or  if  the  deci- 
sion of  the  court  upon  which  such  writ  is  brought,  shall  be 
IL-79 
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in  such 


affirmed,  that  the  obligors  therein  will,  on  demand,  cause  all 
the  personal  property  which  shall  have  been  seized'  by  any 
such  warrant,  to  be  restored,  in  the  same  condition,  or  the 
value  thereof  to  be  paid,  to  the  person  in  whose  possession  it 
was,  at  the  time  of  such  seizure ;  that  the  proceeds  of  any  part 
.  of  such  property,  which  shall  have  been  sold  as  perishable,  in 
the  cases  prescribed  by  law,  shall  be  paid  over  to  the  person 
in  whose  possession  such  property  was,  at  the  time  of  its 
seizure,  on  demand,  and  that  they  will  pay  all  damages  which 
the  person,  to  whom  such  bond  is  given,  shall  sustain,  by 
reason  of  the  bringing  of  such  certiorari  or  writ  of  error,  and 
all  costs  and  charges  which  shall  be  awarded  by  the  court,  to 
which  such  writ  is  returnable. 

^•iSSe  ol  $  ^1#  ^  *^e  P6^011  8°  referred*  was  presented  by  any  per- 
SSbtOT?8  °  son  to  whom  such  debtor  shall  have  assigned  or  delivered  any 
property,  or  made  any  payments,  such  bond  shall  be  executed 
to  such  person,  in  a  penalty  double  the  value  of  the  personal 
property  delivered  or  assigned;  or  if  no  such  property  is 
alleged  to  have  been  delivered  or  assigned,  then  in  the  pen- 
alty of  at  least  three  hundred  dollars,  with  suretfes  to  be 
approved,  as  in  the  last  section  prescribed, 
condition  §  72.  The  condition  of  the  bond  mentioned  in  the  last  sec- 
tion, shall  be,  that  if  such  writ  of  error  or  certiorari  be  quashed 
or  discontinued,  or  if  the  decision  of  the  court  upon  which 
such  writ  is  brought  shall  be  affirmed,  that  the  obligors  will 
pay  all  damages  which  the  person  to  whom  such  bond  is  given 
shall  sustain,  by  reason  of  the  bringing  such  certiorari  or  writ 
of  error,  and  all  costs  and  charges  which  shall  be  awarded  by 
the  court,  to  which  such  writ  shall  bo  returnable. 
rwK*£;fiiL  §  73.  Upon  such  writ  of  certiorari  or  of  error  and  bond 
M«  re  j^^g  gje(j^  a|j  procee<jings  Upon  the  judgment  of  the  court, 
respecting  which  such  writ  shall  be  brought,  and  all  proceed- 
ings upon  the  warrant  issued  under  the  Article  herein  before 
mentioned,  shall  be  suspended,  until  the  decision  of  the  court 
to  which  such  writ  shall  be  returnable ;  except  that  any  per- 
[604]  sonal  property  seized  by  such  warrant,  which  may  be  perish- 
able, may  be  sold  under  the  direction  of  the  officer  issuing 
such  warrant,  and  the  proceeds  of  such  sale  shall  be  retained, 
to  abide  the  ultMate  decision  on  such  writ. 

5  N.  Y.,  385. 

Bondby^  §  74.  If  such  writ  of  error  or  certiorari  be  brought  by  the 
person  proceeded  against  as  an  absent,  concealed  or  abscond- 
ing debtor,  or  by  any  person  to  whom  such  debtor  shall  have 
assigned  or  delivered  any  property  or  made  any  payments,  it 
shall  not  be  effectual,  unless  accompanied  by  a  bond,  with 
sureties,  to  the  attaching  creditors,  to  be  approved  in  the  same 
manner,  in.  the  like  penalty  and  with  the  same  condition,  as 
prescribed  in  the  case  of  a  writ  of  error  not  intended  to  stay 
proceedings  on  a  judgment. 

4  H.f  30. 


lags  stayed. 


debtor  or 
assignee. 
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S  75.  Upon  the  filing  of  such  writ  and  bond,  all  further  pro-  Effoao* 
ceedings  upon  the  warrant  which  shall  have  been  issued,  shall  writ- 
be  suspended,  until  the  final  decision  of  the  court  to  which 
such  writ  may  be  returnable. 

§  7G.  Upon  any  certiorari  being  brought,  pursuant  to  the  ^l™°«y 
provisions  of  law,  upon  any  decision  of  a  court  of  common  turned?" 
pleas,  and  upon  a  writ  of  error  being  brought  upon  the  deci- 
sion of  the  supreme  court,  in  the  cases  contemplated  in  this 
Article,  the  court  to  which  such  writ  shall  be  directed,  shall 
return  the  testimony  given  upon  the  petition,  before  such 
court.  And  if  any  issue  upon  such  petition  shall  have  been 
tried  by  a  jury,  a  case  containing  the  testimony  given  on  such 
trial,  shall  be  made,  under  the  direction  of  such  court,  and 
returned  with  such  certiorari,  as  a  part  of  the  proceedings. 

§  77.  The  court  to  which  such  writ  shall  be  returnable,  *£*g™£. 
shall  examine  the  testimony  so  returned,  and  shall  affirm  or  <»»5.U^Il, 
reverse  the  decision,  in  respect  to  which  such  writ  shall  have 
been  brought,  and  shall  award  costs  to  the  prevailing  party. 
And  in  case  such  writ  shall  appear  to  have  been  brought  for 
the  purpose  of  delay  or  vexation,  the  court  may  award  double 
costs  to  the  prevailing  party. 

ARTICLE  THIRD. 

07  APPEALS  FROM  THE  COURT  OF  CHANCERY,  AND  SUBROGATES  COURTS  ;  \ 

AND  FROM  CIRCUIT  JUDGES  AND  COURTS  OF  COMMON  PLEAS,  EST  CERTAIN  j 

CASES. 

Saa   78.  Appeals  from  final  decrees  in  chancery  when  to  be  made. 

79.  From  other  orders  and  decrees,  when  to  be  made. 

80.  Bond  to  be  given  or  deposit  to  bo  made,  to  secure  costs. 

81.  Deposit  not  to  bo  required  when  bond  is  given. 

82.  Bond,  upon  appeal  from  decree  for  payment  of  money. 

83.  Proceedings  upon  appeal,  when  decree  directs  delivery  of  securities, 

84.  Execution  of  instruments  to  be  performed. 

85.  Bond  when  decree  directs  sale  of  real  property. 

86.  Proceedings  to  be  stayed  on  perfecting  appeal. 

87.  When  appeals  from  interlocutory  orders  to  stay  proceedings. 

88.  When  bond  specially  required  may  be  included  in  bond  for  costs. 

89.  Proceedings  on  order  appealed  from,  to  bo  stayed,  except  certain  cases. 

90.  Appeals  from  surrogates  to  circuit  judge  in  certain  cases. 

91.  Beturn  to  be  made  by  surrogate. 

92.  Return  how  enforced  by  circuit  judge. 

93.  Time  and  place  of  hearing  to  be  fixed  by  circuit  judge.  [60S] 

94.  Notice  of  hearing  on  whom  and  how  to  be  served. 

95.  Judge  to  hear  and  determine  on  proofs  before  surrogate. 

96.  Costs  how  awarded  and  by  whom  paid. 

97.  Determination  to  be  certified  to  surrogate ;  proceedings  thereon. 

98.  Proceedings  when  reversed  on  question  of  fact. 

99.  Fee  of  circuit  judge  for  hearing  appeal;  how  paid. 

100.  Appeal  from  decision  of  circuit  judge,  to  chancellor,  when  made. 

101.  How  made;  bond,  Ac. 

102.  Duty  of  surrogate  on  appeal. 

103.  Beturn  how  compelled ;  proceedings  on  return. 

104.  Appeals  from  surrogates  to  chancellor. 

105.  When  to  bo  made  from  decrees  settling  accounts  of  executors,  Ac. 
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[606] 
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Skc.  IOC.  When  from  order  appointing,  Ac.  guardian. 

107.  Within  what  timo  to  be  made  in  all  other  cases. 

108.  Bond  to  be  given  on  every  appeal ;  its  contents. 

109.  Proceedings  suspondod  by  appeal,  ozcept  in  certain  cases. 

110.  Certain  orders  not  to  be  affected  by  appeal. 

Ill  ft  112.  Certain  orders  not  affected,  unless  bond  be  given. 

113,  114  ft  115.  Bond  when  and  how  prosecuted;  recovery  how  applied. 

116.  Orders  removing  oxecutors,  ftc.  not  affected  by  appeal 

117.  Wliat  to  be  sufficient  notice  of  appeal  in  all  cases. 

118.  Appeals  from  decisions  concerning  dower,  when  to  be  made. 

119.  Appeals  from  common  pleas,  in  cases  of  drunkards. 

120.  Proceedings  and  practice  of  chancery  on  appeals. 

§  78.  All  appeals  from  final  decrees  of  the  court  of  chan- 
cery, shall  be  made  within  the  same  time  after  the  enrolment 
of  any  such  decree,  as  herein  prescribed  for  bringing  writs  of 
error  upon  judgments  at  law,  subject  to  the  same  exceptions 
and  provisions  in  favor  of  persons  under  disability  at  the  time 
of  rendering  such  decree,  and  subject  to  the  same  restrictions, 
except  where  provision  is  otherwise  specially  made  by  law. 

1  ft.  L.,  131,  §  9;  1  N.  Y.,  420;  14  W.,  543;   9  W.,   553;   16  How. 
P.  R.,  399. 

§  79.  All  appeals  from  any  other  order  or  decree  of  the 
court  of  chancery,  including  decrees  for  the  general  costs  of 
the  cause,  shall  be  made  within  fifteen  days  after  notice 
thereof  shall  have  been  given  to  the  party  against  whom  such 
order  or  decree  shall  be  made,  or  to  his  solicitor. 

1  N.  Y.,  420;    20  W.,  586;    18  W.,  351;  14  W.,  543;   8  W.,  219;  3 

Pal,  90;  2  J.  C.  R.,  317. 

§  80.  Upon  an  appeal  being  made  from  a  decree  or  order 
of  the  court  of  chancery,  the  same  shall  not  be  effectual  for 
any  purpose,  until  a  bond  in  a  penalty  of  at  least  two  hun- 
dred and  fifty  dollars,  with  sureties  to  be  approved  by  such 
officer  of  the  court  of  chancery  as  the  chancellor  shall  desig- 
nate for  that  purpose,  be  given  to  the  adverse  party,  condi- 
tioned for  the  diligent  prosecution  of  such  appeal,  and  for  the 
payment  of  all  costs  and  damages  that  may  be  awarded 
against  the  appellant  thereon;  or  until  the  appellant  shall 
have  deposited  the  sum  of  two  hundred  and  fifty  dollars,  with 
the  register,  or  assistant  register,  to  be  applied,  under  the 
direction  of  the  court,  for  the  payment  of  all  costs  and 
damages  that  may  be  awarded  against  the  appellant  on  such 
appeal. 

2  H.,  405;  1  B.  Ch.,  627;  10  Pai.,  167;  4  Pai.,  274,  453;  3  Pai.,  30;  20 

W.,  686;  4  S.  Ch.,  390;  1  Ab.,  277;  10  IIow.  P.  R.,  483;  3  How. 
P.  R.,  254. 

§  81.  The  deposit  of  any  sum  of  money,  on  making  an 
appeal  from  any  order  or  decree  of  the  court  of  chancery, 
shall  not  bo  required,  in  cases  where  a  bond  for  the  payment 
of  costs  on  such  appeal,  shall  have  been  given,  as  in  the  last 
section  directed. 

§82.  If  an  appeal  be  made  from  any  order  or  decree  of  the 
court  of  chancery,  directing  the  payment  of  money,  such 
appeal  shall  not  stay  the  issuing  of  execution  or  other  pro- 
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cess,  to  enforce  the  decree,  or  any  proceedings  thereon,  unless  mot£y 'ibe 
a  bond  be  given  by  or  on  behalf  of  the  appellant,  to  the  p*id- 
adverse  party,  in  a  penalty  at  least  double  the  sum  decreed  to 
be  paid,  with  two  sufficient  sureties  to  be  approved  as  herein 
before  directed,  conditioned,  that  if  the  appellant  shall  fail  to 
prosecute  his  appeal;  or  if  the  same  be  dismissed  or  discon- 
tinued; or  if  the  decree  appealed  from,  or  any  part  thereof, 
be  affirmed;  then,  that  such  appellant  will  pay  and  satisfy  the 
amount  directed  to  be  paid  by  such  decree,  or  the  part  of 
such  amount  as  to  which  such  decree  shall  be  affirmed,  if  it  be 
affirmed  only  in  part,  and  all  damages  which  shall  be  awarded 
against  the  appellant  by  the  court  for  the  correction  of  errors, 
upon  such  appeal. 

3  B.  Ck,  380;  1  B.  Ch.,  23;  10  Pai.,  1G7;  4  Pni.,  28G;  3  Pal,  92;  1  Ab., 
277  ;  10  How.  P.  R.,  483. 

§  83.  If  the  decree  appealed  from,  directs  the  assignment  J*2™ 
or  delivery  of  any  securities,  evidences  of  debt,  documents,  deEw/or 
chattels  or  things  in  action,  the  issuing  and  execution  of  pro-  &£ttol8' 
cess  to  enforce  such  decree,  shall  not  be  stayed  by  such 
appeal,  unless  the  articles  required  to  be  assigned  or  delivered, 
be  brought  into  court,  or  placed  in  the  custody  of  such  officers 
or  receivers  as  the  court  shall  appoint;  or  unless  a  bond  in 
a  penalty  at  least  double  the  value  of  the  articles  so  directed 
to  be  delivered  or  assigned,  be  given  to  the  adverse  party, 
with  two  sufficient  sureties  to  be  approved  as  herein  before 
directed,  conditioned  that  the  appellant  will  abide  and  obey 
the  order  of  the  court  for  the  correction  of  errors,  made  upon 
the  subject  of  such  appeal. 

20  W.,  688;  4  S.  Oh.,  482. 

§  84.  If  the  decree  appealed  from,  direct  the  execution  of  Jgj^j1 
any  conveyance  or  other  instrument  by  any  party,  the  issuing  menS,  Ac. 
and  execution  of  process  to  enforce  such  decree,  shall  not  be 
stayed  by  such  appeal,  until  the  appellant  shall  have  executed 
the  conveyance  or  instrument  directed,  and  deposited  the  same 
with  the  register  or  assistant-register  of  the  court,  to  abide 
the  final  order  and  decree  of  the  court  for  the  correction  of 
errors. 

§  85.  If  the  decree  or  order  appealed  from,  direct  the  sale  JjJJg^ 
or  the  delivery  of  the  possession  of  any  real  property,  the  sdeonreai 
issuing  and  execution  of  process  to  enforce  the  same,  shall  prope  y* 
not  be  stayed,  until  a  bond  be  given,  with  sureties,  as  herein 
before  directed,  in  such  penalty  as  the  court  of  chancery  shall 
deem  sufficient,  conditioned  that  during  the  possession  of  such 
Teal  property  by  such  appellant,  he  will  not  commit,  or  suffer 
any  waste  to  be  committed  thereon ;  and  that  in  case  such 
appeal  be  dismissed  or  discontinued,  or  such  order  or  decree 
be  affirmed,  such  appellant  will  pay  the  value  of  the  use  and 
occupation  of  such  property,  from  the  time  of  such  appeal     [6071 
until  the  delivery  of  the  possession  thereof,  pursuant  to  such 
order  or  decree. 

10  Pai.,  137,  205. 
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g  86.  Whenever,  iu  the  foregoing  eases,  an  appeal  shall  be 
perfected,  by  bringing  intq  court,  or  depositing,  pursuant  to 
its  order,  any  articles  required  to  be  so  deposited,  or  any 
instrument  required  to  be  executed,  or  by  the  giving  a  bond 
as  herein  prescribed,  such  appeal  shall  stay  all  further  pro- 
ceedings in  the  court  of  chancery,  upon  the  order  or  decree 
appealed  from,  and  upon  the  subject  matter  embraced  in  such 
order  or  decree;  but  shall  not  prevent  the  court  from  pro- 
ceeding upon  any  other  matter  included  in  the  bill  and  not 
affected  by  such  order  or  decree. 

1  N.  Y.t  236;  10  Pal,  131;  3  J.  C.  R.,  66,  120,  160;  2  J.  C.  B^  505;  1 
J.O.R.,325;  6  Ab.f  73. 

§  87.  If  an  appeal  be  made  from  any  interlocutory  orto 
of  the  court  of  chancery,  in  a  cause  brought,  either, 
i.  For  the  payment  of  any  sum  of  money :  or, 

2.  To  compel  the  delivery  or  assignment  of  any  securities, 
evidences  of  debt,  documents,  chattels  or  things  in  action  :  or, 

3.  To  compel  the  execution  of  any  conveyance  or  other 
instrument:  or, 

4.  In  causes  in  which  a  decree  may  be  made  for  the 
delivery  of  the  possession  of  any  real  property,  or  for  the  sale 
thereof: 

The  court  of  chancery  may,  in  its  discretion,  require  the 
doing  of  such  other  acts  and  things,  by  the  appellant,  as  in 
similar  cases  are  herein  required  to  be  done  by  him,  to  stay 
the  execution  of  a  final  decree,  on  an  appeal  therefrom;  and 
until  such  acts  or  things  so  required  to  be  done,  shall  be  per- 
formed, an  appeal  from  an  interlocutory  order  shall  not  stay 
any  proceedings  thereon. 

6  PaL,  381 ;  3  Pal,  382. 

§  88.  Whenever  any  bond  shall  be  required  by  or  pursuant 
to  any  of  the  preceding  sections,  to  stay  proceedings  on  any 
order  or  decree,  the  same  may  be  taken  separately  from,  or 
may  be  included  with,  tha  bond  to  secure  the  payment  of 
costs'  upon  the  appeal. 

§  89.  In  all  other  cases  not.  herein  provided  for,  the  filing 
and  perfecting  an  appeal,  by  giving  bond  for  the  payment  of 
costs  thereon,  shall  stay  all  proceedings  in  the  court  of  chancery, 
upon  the  order  or  decree  appealed  from,  and  upon  the  subject 
matter  thereof,  except, 

i.  When  the  order  appealed  from  directs  the  sale  of  perish- 
able property,  such  property  may  be  sold,  by  a  special  order 
of  the  court,  after  the  making  of  such  appeal,  and  the  pro- 
ceeds of  such  sale  shall  be  brought  into  court,  to  abide  the 
final  order  and  decree  of  the  court  for  the  correction  of 
errors:  or, 

2.  When  the  order  appealed  from  is  interlocutory,  either 
party  may  proceed,  at  his  own  expense,  under  the  direction  of 
the  court,  upon  proper  cause  shown,  to  take  testimony  in  the 
cause,  conditionally,  to  be  used  thereafter  in  the  cause,  in 
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the  same  cases  in  which  testimony  taken  conditionally  in  an     ART*  * 
action  at  law,  may  be  used :  or, 

3.  When  the  order  appealed  from,  is  for  the  commitment  of     t6081 
any  person  for  a  contempt,  or  for  the  purpose  of  enforcing  the  ScES?  tm 
rights  or  remedies  of  any  party,  proceedings  on  such  order  ^tomi)t' 
shall  be  had,  notwithstanding  such  appeal,  or  the  same  shall 
be  stayed,  as  the  court  may  direct,  on  such  terms  as  it 
shall  think  proper  to  impose. 

10  Pai.,  127,  131,  166,  205;  7  Tai.,  607;  6  Pal,  381. 

§  90.  Appeals  from  the  decisions  of  surrogates,  by  which  fw^^ 
any  will  of  real  estate  shall  have  been  admitted  to  record,  gates.811"0' 
or  any  will  of  personal  estate  shall  have  been  admitted  to 
probate ;  or  by  which  any  such  will  shall  be  refused  to  be 
admitted  to  record  or  probate,  to  the  circuit  judge  of  the 
circuit,  shall  be  made  within  three  months  after  such  decision 
made  and  entered,  in  the  manner  and  with  the  security  speci- 
fied in  the  first  Title  of  the  sixth  Chapter  of  the  Second  Part 
of  the  Eevised  Statutes. 

§  91.  Upon  such  appeal  being  perfected,  and  upqp  the  Ketum  by 
surrogate  being  paid  the  fees  allowed  by  law,  for  the  service  8nrroffateB 
herein  required,  he  shall  immediately  transmit  to  the  circuit 
judge,  a  copy  of  such  appeal,  and  copies  of  the  will,  and  of 
all  papers,  documents  and  testimony  produced  before  him  in 
relation  to  the  subject  of  the  appeal,  duly  certified  by  him, 
under  his  seal  of  office,  with  a  statement  of  the  decision  made 
by  him,  and  the  reasons  of  such  decision,  if  required. 

§  92.  The  circuit  judge  to  whom  an  appeal  shall  have  been  £0t™£c,llng 
made,  upon  due  proof  thereof,  and  of  the  unreasonable 
neglect  of  a  surrogate  to  transmit  the  same  with  the  copies 
herein  directed,  after  having  been  paid  or  tendered  his  fees, 
may  enforce  such  return  by  attachment,  in  the  same  manner 
and  with  the  like  effect,  as  in  case  of  a  witness  refusing  to 
obey  a  subpoena  to  attend  any  circuit  court. 

S  93.  Upon  such  appeal  and  copies  being  received  by  a  T££$* 
circuit  judge,  he  shall  appoint  a  day  and  place  for  the  hearing  Kcarfng. 
of  the  parties.    Such  time  shall  be  at  least  twenty  days,  and 
not  more  than  three  months,  from  the  time  of  appointing  the 
same. 

g  94.  Fourteen  days'  notice  of  the  time  and  place  so  Notices of 
appointed,  shall  be  given  by  the  appellant  to  the  parties  who   ear^ 
appeared  before  the  surrogate  in  opposition  to  such  appellant, 
by  serving  such  notice  on  them  personally,  if  they  can  be 
found ;  and  if  they  can  not  be  found,  by  leaving  the  same  at 
their  places  of  residence  respectively,  with  some  proper  person. 

g  95.  At  the  time  and  place  appointed,  and  at  such  other  ge»rio^ 
times  as  the  matter  shall  be  adjourned  to,  the  circuit  judge 
shall  proceed  to  hear  the  allegations  of  the  parties,  upon  the 
proofs  submitted  by  them  to  the  surrogate,  and  shall  affirm  or 
reverse  the  decision  of  the  surrogate,  as  shall  be  just. 

17  Ab.,  33. 
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•  §  96.  If  the  decision  be  affirmed,  the  circuit  judge  shall 
award  costs  to  be  paid  by  the  party,  appealing,  either  person- 
ally or  out  of  the  estate  of  the  deceased,  as  he  shall  direct 
If  the  decision  be  reversed,  upon  a  question  of  law,  costs 
shall  in  like  manner  be  awarded  against  the  party  maintain- 
ing the  decision  of  the  surrogate,  either  personally  or  out  of 
the  estate  of  the  deceased. 

§  97.  Such  affirmance  or  such  reversal  upon  a  question  of 
law,  shall  be  certified  to  the  surrogate  whose  decision  was 
appealed  from,  by  the  circuit  judge,  with  the  award  of  costs 
made  by  him,  and  the  copies  of  papers  sent  to  such  judge, 
shall  be  by  him  returned  to  the  surrogate.  Such  surrogate 
shall  enforce  the  payment  of  the  costs  so  awarded,  in  the  same 
manner  as  if  such  award  had  been  made  by  him  ;  and  shall 
proceed  upon  such  affirmance  or  reversal,  as  directed  in  the 
first  Title  of  the  sixth  Chapter  of  the  Second  Part  of  the  Ee- 
vised  Statutes,  unless  such  reversal  or  affirmance  be  appealed 
from,  as  herein  after  provided. 

§  98.  If  the  circuit  judgo  shall  reverse  the  decision  of  the 
surrogate,  upon  a  question  of  feet,  an  issue  shall  be  made  up, 
tried  and  determined,  as  prescribed  in  the  said  first  Title  of 
the  said  sixth  Chapter;  and  upon  the  final  determination 
thereof  being  certified  to  the  surrogate  whose  decision  shall 
have  been  appealed  from,  he  shall  proceed  in  the  manner' 
directed  in  the  said  Chapter. 

3  Ab,  124;  26  N.  Tn  444. 

§  99.  For  attending,  hearing,  and  determining  any  such 
appeal,  the  circuit  judge  shall  be  entitled  to  receive  a  fee  of 
five  dollars  from  the  appellant,  to  be  allowed  and  recovered 
as  the  other  costs  of  the  proceedings. 

§  100.  An  appeal  to  the  court  of  chancery  may  be  entered 
from  the  decision  of  any  circuit  judge,  upon  such  appeal  from 
a  surrogate,  when  no  feigned  issue  shall  have  been  awarded 
for  the  trial  of  any  question  of  fact,  within  one  month  from 
the  time  such  decision  shall  have  been  certified  to  the  surro- 
gate, and  entered  in  his  office. 

22  N.  Y.,  422;  1  Pai.,  50. 

§  101.  Such  appeal  shall  be  filed  with  the  surrogate,  and 
shall  be  accompanied  by  a  bond,  in  the  same  penalty  and  with 
the  same  conditions,  as  prescribed  by  law,  in  case  of  an  appeal 
from  the  order  of  a  surrogate  admitting  a  will  to  probate. 

§  102.  Upon  such  appeal  being  perfected,  the  surrogate 
shall  certify  and  return  to  the  court  of  chancery,  the  decision 
of  the  circuit  judgo,  and  the  copies  of  the  will,  papers  and  tes- 
timony returned  by  such  judge  to  the  surrogate's  office. 

§  103.  The  court  of  chancery  may  enforce  such  return,  in 
-the  same  manner  as  returns  to  process  issued  by  such  court ; 
and  upon  the  same  being  made,  shall  proceed  thereon,  as  in 
cases  of  appeals  from  surrogates. 

§  104.  Appeals  may  be  made  from  the  orders,  decrees  and 
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sentences  of  surrogates,  in  all  cases,  to  the  court  of  chancery,    ART"  * 
except  where  provision  has  been  herein  made  for  appeals  to     1***1 
circuit  judges,  and  except  appeals  from  orders  concerning  any 
admeasurement  of  dower. 

Laws  of  1823,  63,  §  3 ;  6  N.  Y.,  447  :  14  B.,  376;  10  Pai.,  602. 

S  105   Such  appeals  from  the  decree  of  a  surrogate,  for  the  JJJJ  *£ 
final  settlement  of  the  account  of  any  executor,  administrator  tiingac- 
or  guardian,  shall  be  made  within  three  months  after  such  coimt8' 
decree  shall  have  been  recorded. 

3  Pai.,  190;  31  How.  P.  B.,  137. 

§  106.  Such  appeals  from  the  order  of  a  surrogate  for  the  *rom  order 
appointment  of  a  guardian,  or  for  his  removal ;  or  upon  a  3S£gnar?g 
refiisal  to  make  such  removal ;  shall  be  made  within  six  dian' 
months  after  such  order  shall  have  been  entered. 

§  107.  In  all  other  cases  not  herein  before  specified,  and  not  ™«a  **  *n 
otherwise  limited  by  law,  appeals  from  the  orders,  decrees  °  crcaBea' 
and  sentences  of  surrogates,  to  the  court  of  chancery,  shall  be 
made  within  thirty  days  after  such  order,  decree  or  sentence 
shall  have  been  made. 

24  B.,  60 ;  10  Pai.,  616;  3  Pai.,  190;  34  N.  Y.,  195 ;  31  How.  P.  R,,  137. 

§  108.  No  such  appeal  shall  be  effectual,  until  a  bond  be  J*01^011 
filed  with  the  surrogate,  with  two  sufficient  sureties  to  be  app 
Approved  by  him,  in  the  penalty  of  at  least  one  hundred  dol- 
lars, to  the  adverse  party,  conditioned  substantially  that  the 
appellant  will  prosecute  his  appeal  to  effect,  and  will  pay  all 
-costs  that  shall  be  adjudged  against  him  by  the  court  of 
.-chancery. 

12  B.,  322;  10  Paj.,  301,  318;  9  Pai.,  130;  1  W.,  29. 

§  109.  Every  such  appeal,  when  perfected,  except  in  the  ^J{j^ro" 
cases  specified  in  the  two  next  sections,  shall  suspend  all  pro- 
ceedings  on  the  order  appealed  from,  until  such  appeal  be 
determined,  or  until  the  court  to  which  the  appeal  shall  have 
been  made,  shall  authorise  proceedings  thereon. 

29  B.,  629;  12  B.,  322;  9  Pai.,  128;  4  Pal,  279;  5  H.,  503. 

§  110.  Appeals  from  the  order  of  any  surrogate  appointing  a  Appeal  not 
collector  or  special  administrator,  on  the  estate  of  any  deceased  ui^ordelE! 
person,  from  orders  directing  the  sale  of  perishable  property ; 
from  orders  appointing  appraisers  of  personal  property ;  and 
from  all  orders  for  the  service  and  publication  of  notices ; 
shall  not  stay  or  affect  any  proceedings  under  stfch  orders. 

§  111.  Appeals  from  orders  for  the  commitment,  or  award-  SSrtJES!!: 
ing  process  for  the  commitment  of  any  executor,  administra-  tain  ca*».~ 
tor  or  guardian,  for  not  returning  an  inventory,  rendering  an 
account,  or  obeying  any  other  order  of  a  surrogate ;  and  ap- 
peals from  such  orders  for  the  commitment  of  any  person 
refusing  to  obey  any  subpoena,  or  to  testify,  when  required, 
according  to  law  ;  shall  not  stay  the  execution  of  such  orders 
or  process,  unless  the  party  committed,  shall  give  bond,  as 
directed  in  the  next  section. 

n.— 80 
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p^auud     5  112*  Such  bond  shall  be  executed,  at  the  time  of  filing 
conuttaof  the  appeal,  by  the  appellant  and  two  sufficient  sureties,  to  be 
approved  by  the  surrogate,  to  the  people  of  this  state,  in  a  sof- 
[6ii]     flcient  penalty,  not  exceeding  one  thousand  dollars,  conditioned 
that  if  the  order  appealed  from  shall  be  affirmed,  such  person 
will,  within  twenty  days  after  such  affirmance,  surrender  him- 
self to  the  custody  of  the  sheriff,  to  whom  he  shall  have  been 
committed,  in  obedience  to  such  order  or  process, 
prosecution      §  113.  If  the  condition  of  such  bond  be  violated,  it  shall  be 
of  bond,      prosecuted  by  the  district  attorney  of  the  county,  under  the 
direction  of  the  surrogate  receiving  the  same,  in  the  same 
manner  and  with  the  like  effect  as  recognizances  for  the 
appearance  of  any  party,  when  they  become  forfeited. 
Application      S  U4-  If  it  appear  to  the  court  in  which  a  recovery  on  such 
of  recovery,  ^nd  shall  be  had,  that  any  party  has  suffered  pecuniary 
injury,  by  reason  of  the  misconduct  of  the  person  so  ordered 
to  be  committed,  or  by  reason  of  the  delay  caused  by  such 
appeal,  such  court  may  order  such  part  of  the  said  penalty  as 
it  shall  deem  reasonable,  to  be  paid  to  such  party. 
ib.  surplus.      §  115.  The  amount  of  such  recovery,  which  shall  not  be 
paid  over  as  above  directed,  shall  be  paid  into  the  county 
treasury, 
order  ro-         $  116.  Appeals  from  the  order  of  a  surrogate  suspending  or 
SSSotors,    removing  any  executor,  administrator  or  guardian,  shall  not 
*«■  affect  dny  such  order,  until  the  same  be  reversed. 

9  Pai.,  130. 

Notice  of  S  U7.  In  every  case  of  an  appeal  from  the  order,  decree  or 
appeal.,  sentence  of  a  surrogate,  or  from  the  decision  of  a  circuit 
judge,  the  filing  such  appeal  in  the  office  of  the  surrogate! 
and  perfecting  the  same,  by  giving  a  bond  in  the  cases 
required  by  law,  shall  be  deemed  sufficient  notice  of  snch 
appeal  to  the  adverse  party,,  without  any  other  notice. 

4  Pal,  280. 

Appeals  §  118.  Appeals  to  the  supreme  court,  from  the  orders  of 

■JiSaJn1"  surrogates  and  the  decisions  of  courts  of  common  pleas,  con- 
4ower.       firming  or  vacating  any  admeasurement  of  dower,  shall  be 

made  within  thirty  days  after  such  order  or  decision  made 

upon  giving  a  bond  as  required  by  law. 

1  R.  L.,  61,  §  10. 

ib.  in  case       §  119.  Appeals  to  the  court  of  chancery,  from  the  jndg- 

ofdronk-     flints,  orders  and  determinations  of  the  courts  of  common 

pleas,  made   upon  any  proceedings   instituted   therein,  in 

relation  to  the  persons  and  estates  of  habitual  drunkards, 

must  be  made  within  three  months  after  the  making  such 

order,  determination   or  judgment,   and   upon   giving  the 

security  required  by  law. 

practice  on      §  120.  The  court  of  chancery  shall  proceed  thereon,  in  the 

effier^     same  manner  as  upon  appeals  from  surrogates;  and  shall 

prescribe,  by  rule,  the  course  of  practice  thereon,  and  on 
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appeals  from  surrogates  and  the  decisions  of  circuit  judges,    TnM  L 
in  the  cases  herein  before  specified. 


CHAP.  X.  w« 

Of  Costs,  and  the  Fees  of  Officers. 

[Title  X  of  Part  II  of  the  Code  enacts  that  "All  Statutes  establishing  or  regulating  the  .costs 
or  fees  of  Attorneys,  Solicitors  and  Counsel  in  civil  actions"  are  repealed  ana  it  then  declares 
the  casts  in  which  costs  are  to  be  recovered  and  establishes  the  rate. 

How  far  that  enactment  repeals  the  provisions  of  this  Chapter,  it  is  for  the  courts,  not  an 
Editor  to  declare  and,  therefore  nothing  of  the  original  Chapter  or  its  amendments  are  omitted, 
unless  expressly  repealed.] 

Tttlb  1.  —  Of  the  cases  in  which  costs  may  bo  recovered,  and  in  which 
double  costs  may  be  allowed. 

Tetlb  2.  —  Of  security  for  the  payment  of  costs. 

Title  3.  —  Of  the  fees  of  certain  officers. 

Title  4.  —  General  provisions  concerning  the  fees  of  officers  and  per- 
sons to  whom  any  allowance  is  made  for  services. 

Title  5.  —  Of  the  taxation  of  costs. 

TITLE  I. 

OF    THE    OASES    IN  WHICH    COSTS    MAY  BE    RECOVERED,  AND 
JN  WHICH  DOUBLE  COSTS  MAY  BE  ALLOWED. 

Sec    1.  When  plaintiff  in  equity  to  pay  costs. 

2.  In  all  other  cases  in  equity,  court  to  direct  costs. 

3.  Cases  in  which  plaintiff  to  have  costs. 

4.  When  to  recover  supreme  court  costs. 

5.  When  common  pleas  costs  in  supreme  court  . 

6.  When  to  recover  no  more  costs  than  damages. 

7.  Costs  in  replevin!  in  supreme  court 

8.  Plaintiff,  not  to  have  costs  unless  he  recover  50  dollars. 

9.  Costs  how  awarded  in  case  of  set-offs. 

10.  Costs  where  cause  was  removed  from  common  pleas. 

11.  Plaintiff  recovering  fifty  dollars  in  common  pleas,  to  have  costs. 

12.  In  certain  actions,  in  common  pleas,  plaintiff  recovering  to  have  costs. 

13.  Sums  at  which  costs  are  to  be  taxed. 

14.  Provisions  to  extend  to  common  pleas  in  New-YoAk. 

15.  If  several  suits  on  one  instrument,  costs  only  in  one  suit 

16.  Defendant  when  entitled  to  costs. 

17.  When  executors  not  to  be  charged  with  costs. 

18.  One  of  several  defendants  acquitted,  entitled  to  costs. 

19.  But  not  if  court  certify,  Ac. 

20.  Nor  in  actions  on  contract  unless  court  certify,  &c 

21.  Costs  when  suit  is  settled  before  judgment 

22.  What  to  be  deemed  amount  due  in  suits  on  bonds,  Ac. 

23.  Plaintiff  recovering  double  or  treble  damages,  to  recover  only  single  costs. 

24.  When  defendants  to  recover  taxed  costs  and  one  half  more. 

25.  Double  costs  awarded  to  defendant  to  belong  to  him. 

26. \ Costs  when  verdict  for  different  parties  on  different  issues. 

27.  Costs  when  judgment  for  defendant  on  whole  record. 

28.  Costs  on  general  demurrer  to  one  or  more  counts. 

29.  Costs  on  plea  of  misnomer  in  abatement. 

30.  Costs  upon  confession  without  action.  i 

31.  Costs  on  reversal  of  judgment  in  whole  or  in  part 
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nTLB  **     Sec.  32.  Coats  and  damages  on  affirmance  of  judgment 

33.  When  defendant  may  recover  double  costs. 

34.  Costs  for  not  prosecuting  writs  of  error  and  appeals. 
f35.  Costs  on  appeals  to  court  of  errors  and  to  chancery. 

36.  Costs  to  defendant  on  countermand  of  notice  of  trial. 

37.  Costs  in  suits  against  executors,  Ac. 

38.  The  people  liable  for  costs. 

39.  Belator  in  any  suit,  liable  for 'costs. 

40.  Costs  on  refusing  mandamus. 

41.  Costs  on  granting  peremptory  mandamus. 
42  &  43.  Costs  on  attachments. 

44.  Costs  in  suits  brought  by  assignee,  Ac.  in  name  of  another. 


[•13] 
Costs  on 
dismissing 
bill  in 
equity. 


Costs  In 
other  cases 
In  equity. 


When 

Elaintiff  at 
iwto 


§  1.  Upon  the  plaintiff  in  a  court  of  equity  dismissing  his 
own  bill  or  petition,  or  upon  the  same  being  dismissed  for 
want  of  prosecution,  the  plaintiff  shall  pay  to  the  defendant 
his  costs  to  be  taxed;  except  in  those  cases,  where,  according 
to  the  practice  of  the  court,  costs  would  not  be  awarded 
against  such  complainant,  upon  a  decree  rendered  on  hearing 
of  the  cause. 

1  R.  L.,  346,  §  16 ;  2  B.,  376;  18  W.,  361 ;  2  Ed.,  384;  16  How.  P.  IL, 
163;  2  Pal,  372;  9  How.  P.  R.,  22;  3  How.  P.  R.,  170. 

g  2.  In  all  other  cases,  where  no  special  provision  shall  be 
made  by  law,  the  costs  of  all  suits  and  proceedings  in  equity, 
whether  originally  commenced  in  such  court,  or  brought  there 
by  appeal,  shall  be  paid  by  such  party  as  the  court  shall 
direct. 

6  Pal,  98;  3  Pal,  311. 

S  3.  In  the  following  cases,  if  the  plaintiff  recover  judg 
ment  by  default,  upon  confession,  verdict,  demurrer  or  other- 
•over  costs.  wige>  jn  any  action  or  proceeding  at  law,  ho  shall  recover  the 
costs  allowed  for  services  in  the  court,  in  which  the  action 
shall  be  brought: 

i.  In  all  the  actions  relating  to  real  estate,  enumerated  in 
the  fifth  Chapter  of  this  act;  and  in  all  proceedings  to  recover 
the  possession  of  land,  forcibly  entered  or  forcibly  detained: 

2.  In  all  actions  in  which  the  title  to  lands  or  tenements,  or 
.  a  right  of  way,  or  a  right  by  prescription  or  otherwise,  to  any 

easement  in  any  lands,  or  to  overflow  the  same,  or  to  do 
any  other  injury  thereto,  shall  have  been  put  in  issue  by  the 
pleadings,  or  shall  have  come*  in  question  on  the  trial  of  the 
cause: 

3.  In  suits  and  proceedings  upon  wilts  of  scire  facias,  man- 
damus, audita  querela,  or  prohibition,  or  informations  in  the 
nature  of  quo  warranto. 

1  R.  L.,  343,  §  1,  4  &  9;  2  BM  433;  1  D.,  640;  12  W.f  189;  6  W.,  639; 
2  Wn  247;  7  How.  P.  R.,  77;  6  How.  P.  It,  178;  1  How.  P.  R, 
186;  Laws  of  1833,  ch.  271;  1840,  ch.  386;  1841,  ch.  321;  1844 
ch.  273. 

Fan  costs        g  4.  In  all  personal  actions  brought  for  the  recovery  of  any 

in  supreme  ^^  Qr  damages .  and  jn  an  actions  for  penalties  or  forfeitures, 

whether  brought  by  any  person  aggrieved,  or  by  any  public 

body  or  officer,  or  by  any  informer  for  his  own  benefit  partly 


Digitized  by  VjOOQ  IC 


chap,  x.]  OP  COSTS.  637 

or  wholly,  commenced  in  the  supreme  court,  where  the  reco-    TI™ t 
very  exceeds  two  hundred  and  fifty  dollars,  the  plaintiff  shall 
recover  the  costs  of  that  court,  and  the  fees  allowed  for 
services  therein. 

1  R  L.,  343,  §  1  &  4;  3  Cai.,  134. 

g  5.  In  any  personal  action  to  recover  any  debt  or  damages,  SgJSJ^ 
or  in  any  suit  for  a  penalty  or  forfeiture,  or  in  any  other  suit  &  *<>. 
4>r  proceeding,  except  the  actions  and  proceedings  enumerated 
in  the  preceding  third  section  of  this  Title,  brought  in  the 
supreme  court,  if  the  plaintiff  shall  recover  two  hundred  and 
fifty  dollars  or  less,  and  more  than  fifty  dollars,  he  shall  reco- 
ver costs,  only  at  and  after  the  rate  allowed  for  similar 
services  in  the  courts  of  common  pleas. 

1  E.  L.,  343,  §  4;  10  W.,  G26;  19  J.  R.,  167 ;  2  Cai.,  213. 

g  6.  If  the  plaintiff  in  an  action  for  assault  and  battery,  or  JJJjJfyjJ^ 
false  imprisonment,  or  for  slanderous  words,  or  for  libel,  Smage* 
brought  in  the  supreme  court,  recover  fifty  dollars  or  less, 
such  plaintiff  shall  recover  no  more  costs  than  damages. 

1  R.  L.,  313,  §  6;  19  J.  R.,  168;  13  J.  R.,  425;  39  B.,  153. 

g  7.  If  the  plaintiff  in  an  action  of  replevin  brought  in  the     E«i4] 
supreme  court,  recover  damages  to  the  amount  of  fifty  dol-  ^V&to 
lars,  or  less,  ho  shall  recover  no  more  costs  than  damages;  jug™6 
unless  it  shall  appear  by  the  appraisal  of  the  property  reple- 
vied, that  such  property  was  worth  more  than  fifty  dollars, 
and  less  than  two  hundred  and  fifty  dollars ;  in  which  case, 
the  plaintiff  shall  recover  costs  at  and  after  the  rate  allowed 
in  courts  of  common  pleas;  and  if  such  property  was  worth 
more  than  two  hundred  and  fifty  dollars,  he  shall  recover  the 
costs  of  the  supreme  court. 

12  W.,  38;  1  W.,  24 

g  8.  In  all  actions  brought  in  the  supreme  court,  except  gJtoSSSS 
those  enumerated  in  the  preceding  third  section  of  this  Title,  fifty  aouar* 
and  except  actions  of  assault  and  battery,  for  false  imprison- reco?c 
meat,  for  slanderous  words  or  for  libels,  and  except  actions 
of  replevin,  if  the  plaintiff  do  not  recover  more  than  fifty 
dollars,  he  shall  not  recover  any  costs,  unless  the  amount  of 
his  claim  shall  have  been  reduced  by  a  set-off  of  the  defen- 
dant, as  specified  in  the  next  section. 

1  R.  L.,  343,  §  4;  18  W.,  616;  6  Cow.,  613:  1  Ab.,  183. 

g  9.  Where  the  plaintiff  shall  recover  any  sum  in  any  court  2t^hcro 
of  record,  he  shall  recover  costs,  if  it  appear  that  his  claim,  as  exist, 
established  at  the  trial,  exceeded  two  hundred  dollars,  and  the 
same  was  reduced  by  set-offs;  or  that  the  debts,  demands  and 
accounts  of  both  parties,  established  on  the  trial,  exceeded 
four  hundred  dollars ;  and  if  such  suit  be  in  the  supreme  court, 
and  the  plaintiff  recover  two  hundred  and  fifty  dollars,  or  less, 
his  costs  shall  be  taxed  at  and  after  the  rate  allowed  for  simi- 
lar services  in  the  courts  of  common  pleas. 

1  R.  L.,  343,  §JS;  18  W.,  650;  14  W.,  69;  10  W.,  555;  15  How.  P.  R., 
252;  2S.  S.  C,  624. 
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TITLB  L 
Causes  re* 
mored  from 
common 
pleas,  Ac. 


Costs  in 
common 
pleas  on 
recovery  of 
1  fifty  dollars. 


lb.  when 
any  sum  is 
recovered. 


[61«] 


S  10.  If  a  cause  origijually  commenced  in  any  court  of  com- 
mon pleas  or  mayor's  court,  be  removed  into  the  supreme 
court  before  trial,  the  plaintiff,  upon  a  recovery,  shall  recover 
costs  of  the  supreme  court,  together  with  the  costs  of  the 
court  below,  in  case  he  would  be.  entitled  to  costs  in  the  court- 
below,  if  the  cause  had  not  been  removed. 

1  R.L.,  343,  §4;  1  Cow.,  151. 

§  11.  In  all  cases  other  than  those  herein  provided  for,  if 
the  plaintiff  shall  recover  in  the  court  'of  common  pleas  or 
mayor's  court,  judgment  for  a  sum  in  debt  or  damages  exceed- 
ing fifty  dollars,  such  plaintiff  shall  recover  the  costs  of  that 
court  and  the  fees  allowed  for  services  therein. 

2  How.  P.  R.,  22. 

§  12.  In  the  following  actions  prosecuted  in  any  court  of 
common  pleas  or  mayor's  court,  if  the  plaintiff  recover  judg- 
ment for  any  amount,  he  shall  also  recover  costs: 

1.  Actions  of  replevin,  for  false  imprisonment,  assault  and 
battery,  slanderous  words,  libel  or  malicious  prosecutions, 
and  against  executors  or  administrators,  and  against  corpora- 
tions: 

2.  Actions  for  trespass  upon  land,  or  for  taking  personal 
property,  where  the  court  before  whom  the  same  shall  be 
tried,  shall  certify  in  their  minutes,  or  the  jury  by  whom  the 
damages  shall  be  assessed,  shall  find  and  return  in  their  inqui- 
sition, that  such  trespass  was  wilful  and  malicious:  ^ 

3.  Actions  for  a  false  return,  or  for  any  other  mal-feasance 
or  non-feasance  by  any  ministerial  or  judicial  officer,  in  such 
capacity  or  office ;  except  such  actions  against  constables  or 
marshals,  touching  their  duties  upon  process  issued  in  civil 
actions  brought  in  any  justice's  court. 

1  R.  Ih  343,  §  7 ;  Laws  of  1818,  82,  §  16. 

S  13.  In  all  actions  brought  in  any  court  of  common  pleas 
in  favor  of  the  people  of  this  state,  other  than  suits  for  pen- 
alties not  exceeding  fifty  dollars,  if  the  plaintiffs  recover 
judgment  for  any  amount  they  shall  recover  costs. 

Laws  of  1830,  ch.  320,  §  54;  original  sect  13  repealed  by  Laws  of  1840; 
ch.  386  j  10  J.  R.,  302;  15  How.  P.  R.,  284;  8  How.  P.  R.,  55. 

SSui?1        S  I*.  All  the  provisions  of  law  respecting  the  recovery  of 
New  York,  costs  in  the  courts  of  common  pleas,  shall  extend  to  the  court 

of  common  pleas,  of  the  city  and  county  of  New-York. 
SStsanono  $  ^'  When  several  suits  shall  be  brought  on  one  bond, 
lMtrnmcn^  recognizance,  promissory  note,  bill  of  exchange  or  other 
instrument,  and  where  several  suits  shall  be  brought  against 
the  maker  and  endorsers  of  a  note,  or  against  the  drawer, 
acceptors  or  endorsers  of  a  bill  of  exchange ;  there  shall  be 
collected  or  received  from  the  defendant,  the  costs  taxed  in 
one  suit  only,  at  the  election  of  the  plaintiff,  and  in  the  other 
suits,  the  actual  disbursements  only  of  the  plaintiff  shall  be 
collected  or  received  from  the  defendant ;  but  this  provision 


Ac 
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shall  not>  extend  to  any  interlocutory  costs  in  the  progress  of    TITL1 L 
a  cause. 

1R.L,  521,  §  14;  Laws  of  1818,  280,  §  6;  6  Cow.,  396. 

S  16.  In  all  actions  and  proceedings  in  which  the  plaintiff  J^unt  to 
would  be  entitled  to  costs,  upon  a  judgment  rendered  in  his  *■▼•«»■*•. 
favor,  if,  after  the  appearance  of  the  defendant,  such  plaintiff 
be  non-suited,  discontinue  his  suit,  be  non-prossed,  or  judg- 
ment pass  against  him  on  verdict,  demurrer  or  otherwise ;  or 
in  case  a  plaintiff  recovers  judgment,  but  not  a  sufficient  sum 
to  entitle  him  to  any  costs ;  the  defendant  shall  have  judg- 
ment to  recover  against  such  plaintiff,  the  full  costs  of  the 
court  in  which  the  action  shall  be,  which  shall  have  the  like 
effect  as  all  other  judgments. 

1  R.  L.,  343,  §  2,  3,  11  &  12,  Ac.;  7  H.,  520;  6  II.,  267;  20  W.,  656;  18 
W.,  650;  12  W.,  189,  289;  5  W.,  134;  1  Cow.,  153;  12  How.  P.  R., 
SOT. 

§  17.  But  the  last    section  shall   not  extend  to  give  a  *^g$ 
defendant  costs  against  executors  or  administrators,  necessar  cutor.Y" 
rily  prosecuting  in  the  right  of  their  testator  or  intestate, 
unless  upon  special  application,  the  court  shall  award  costs 
against  them,  for  wantonly  bringing  any  suit,  or  for  unneces-     lW6J 
sarily  suffering  a  non-suit  or  non-pros,  or  for  bad  faith  in 
bringing  or  conducting  the  cause. 

1  R.  L.,  343,  §  2;  4  H.,  58;  II.  &  D.,  389;  24  W.,  239;  18  W.,  636;  9 
W.,  486;  10  Pai.,  419;  6  Cow.,  613;  11  J.  R.,  403;  2  J.  R.,  376;  14 
How.  P.- R.,  481. 

§  18.  When  several  persons  are  made  defendants  in  any  JJ^gJ 
writ  or  proceeding,  or  in  any  action,  in  which  the  plaintiff1,  dd!5gJJti 
upon  a  recovery,  would  be  entitled  to  costs,  and  one  or  more  JS" 
of  them  shall  be  acquit  ted  by  verdict  on  the  trial,  or  by  judg- 
ment upon  plea  in  abatement,  or  on  demurrer,  or  by  the 
plaintiff's  discontinuing,  as  to  such  defendant ;  every  person 
so  acquitted,  shall  recover  his  costs  of  suit,  in  like  manner 
as  if  judgment   had   been  rendered   in  favor  of   all   the 
defendants. 


ts. 

1B.L,  343,  §  10;  8  N.  T.,  29;  6  H.,  266;  12  W.,  236. 

EJut  if  such  person  be  so  acquitted  in 


§  19.  But  if  such  person  be  so  acquitted  in  any  action  *%£$** 
brought  for  the  recovery  of  land  or  the  possession  thereof,  or  court,  *c 
of  nuisance,  waste,  trespass,  or  trespass  on  the  case  for  any 
non-feasance  or  mal-feasance,  and  if  the  judge  or  court  before 
whom  such  trial  shall  be  had,  or  such  judgment  shall  be  given, 
shall  certify  in  the  minutes  of  the  court,  that  there  was  rea- 
sonable cause  for  making  the  person  so  acquitted,  a  defendant 
in  such  action,  then  such  person  shall  not  be  entitled  to 
recover  such  costs ;  and  no  costs  shall  be  recovered  against 
him. 

8  N.  T.,  29;  1  D.,  662;  12  W.,  227. 

§  20.  If  in  any  action  founded  upon  a  contract,  the  plain-  JJuomou 
tiff  fail  to  recover  against  one  of  several  defendants  on  the  contract. 
trial ;  or  if  judgment  on  a  plea  in  abatement,  or  on  demurrer, 
be  rendered  in  favor  of  one  of  several  defendants ;  or  if,  by 
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the  plaintiff's  discontinuing  as  to  such  defendant,  he  be 
acquitted;  such  defendant  shall  not  be  entitled  to  recover 
costs,  unless  a  certificate  be  given  by  the  court  before  whom 
the  trial  shall  be  had  or  the  judgment  shall  be  given,  and  be 
entered  in  its  minutes,  that  such  defendant  was  unnecessarily 
and  unreasonably  made  a  party  to  such  action. 
cobu  m  §  21.  When  any  suit  upon  any  contract,  except  against 
tfJd?  l£"  executors  and  administrators,  is  settled  before  judgment,  and 
the  sum  actually  due  and  admitted,  does  not  exceed  the  sum 
which,  upon  a  recovery,  would  entitle  the  plaintiff  to  costs, 
no  costs  shall  be  demanded  or  received ;  if  the  sum  so  due 
exceeds  fifty  dollars,  and  does  not  exceed  two  hundred  and 
fifty  dollars,  no  other  or  greater  costs  shall  be  demanded  or 
received,  than  if  such  suit  had  been  brought  in  a  court  of 
common  pleas. 

1  R.  L.,  347,  §  21;  3  D.,  268;  1  D.,  C35;  18  W.f  560;  5  W.t  134;  3  J. 
R.,  8. 

ib.  on  ixx  <      §  22.  If  the  suit  be  upon  a  bond  for  the  payment  of  money 
for  money.  ^  ingjjajmen(B|  the  aggregate  of  the  instalments  due,  and 
thereafter  to  become  due,  shall  be  considered  the  sum  due 
and  admitted,  within  the  meaning  of  the  last  preceding  sec 
tion. 
J>n8^ta      §  23.  Whenever,  by  the  provisions  of  any  statute,  a  plain- 
o?  toubiif7  tiff  shall  be  entitled  to  recover  double  or  treble  the  damages 
^mages,     g^g^g^  jjy  a  jury,  if  suci1  damages  so  doubled  or  trebled,  as 
the  case  may  be,  entitled  him  to  recover  costs,  he  shall  recover 
single  costs  only  in  such  suit,  except  in  cases  otherwise  speci 
ally  provided  for  by  law. 

6  W.,  81.  * 

(617]         §  24.  Iii  the  following  actions,  if  judgment  be  rendered  for 

JJSlSw   the  defendant,  upon  verdict,  demurrer,  non-suit,  non-pros,  dis- 

wdoC^hiif  continuanco  °f  t'he  plaintiff,  or  otherwise,  in  any  action,  cer- 

morSI10" a    tiorari,  writ  of  error  or  other  proceeding,  such  defendant  shall 

recover  the  amount  of  his  taxed  costs,  and  one-half  thereof, 

in  addition : 

i.  In  actions  against  public  officers  appointed  under  the 
authority  of  this  state,  or  elected  by  tfco  people ;  or  against 
any  person  specially  appointed,  according  to  law,  to  execute 
the  duties  of  such  public  officer ;  for  or  concerning  any  act 
done  by  such  officer  or  person,  by  virtue  of  hio  office,  or  for 
or  concerning  the  omission  by  such  officer  or  person,  to  do  any 
act,  which  it  was  his  official  duty  to  perform  : 

2.  In  actions  against  any  other  person,  for  doing  any  e<&  by 
the  commandment  of  such  officers  or  persons,  or  in  their  aP 
or  assistance,  touching  the  duties  of  such  office  or  appoint 
merit: 

3.  In  actions  against  any  person,  for  taking  any  distress 
making  any  sale,  or  doing  any  other  act!  by  authority  of  anj 
statute  of  this  state : 

1  R.  L.f  155,  §  1;  18  N.  Y.t  260;  1  N.  Y.,  240;  6  D.,  97,  625;  1  D- 
627  ;  7  H.,  200 ;  4  IL,  646 ;  1  II.,  673 ;  19  WM  352 ;  13  W.,  37,  280; 
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12  W.,287;  9  W.,  36,464;  7  W.,  239 ;  4W.,201;  3  Cow.,  17;  2  TaL^  t 
Cow.,  627;  3  S.  S.  G,  763;  6  Ab.,  382;  21  How.  P.  R.,  316;  20 
How.  P.  R.,  379;  9  How.  P.  R.,  80,  376,  465  ;  8  How.  P.  R.,  626 ; 
7  How.  P.  R.,  56;  6  How.  P.  R.,  45,  172,  253;  4  How.  P.  R.,  239, 
263,  283 ;  3  How.  P.  R.,  236;  25  How.  P.  R.  340. 

§  25.  When  doable  or  treble  costs  shall  be  awarded  to  any  £°nw£om 
defendant,  the  same  shall  be  deemed  to  belong  to  such  defend-  mStt  Sc- 
ant ;  and  the  counsellors,  attornies  and  other  officers,  who  long* 
may  have  rendered  any  services  in  such  action  to  such  defend- 
ant, and  the  witnesses  and  jurors  in  such  action,  shall  be 
entitled  to  receive  and  retain,  only  the  single  costs  allowed  by 
law,  for  their  services  respectively. 

9  W.,  443 ;  6  W.,  297  ;  5  How.  P.  R.,  393 ;  4  How.  P.  R.,  263. 

§  26.  When  there  shall  be  several  issues  joined  in  any  cause,  costs  where 
and  a  verdict  shall  be  rendered  for  the  plaintiff  on  one  or  more  SSJfisJ  *& 
of  them,  and  for  the  defendant  on  another,  if  the  plaintiff  ob- 
tain judgment  upon  the  whole  record,  costs  shall  be  awarded 
as  follows : 

i.  When  the  substantial  cause  of  action  was  the  same  in 
each  issue,  the  plaintiff  shall  recover  the  costs  on  those  issues 
which  were  found  for  him,  and  shall  not  be  liable  to  the  de- 
fendant for  the  costs  of  the  issue  winch  shall  have  been  found 
for  such  defendant : 

2.  When  there  are  two  or  more  distinct  causes  of  action,  in 
separate  counts,  the  plaintiff  shall  recover  costs  on  those  issues 
which  are  found  for  him ;  and  the  defendant  on  those  which 
are  found  in  his  favor. 

2  I).,  190 ;  6  H.,  363 ;  4  H.,  539 ;  1  H.,  360 ;  12  Wn  285,  480 ;  2  Ab.,  461. 

§  27.  If  judgment  be  rendered  for  the  defendant,  upon  the  i* 
whole  record,  the  costs  of  the  issues  which  may  have  been 
found  for  the  plaintiff,  shall  not  be  allowed  to  either  party. 

22  How.  P.  R.,  63. 

§  28.  When  judgment  shall  be  rendered  in  favor  of  a  defend-  g^SSS?1 
ant,  upon  general  demurrer,  to  one  or  more  counts  in  a  decla- 
ration, and  the  plaintiff  shall  have  judgment  on  other  counts, 
on  demurrer,  on  verdict  or  by  default,  the  defendant  shall  be 
allowed  his  costs  upon  such  judgment  in  his  favor. 

9  W.,  447. 

S  29.  When  judgment  shall  be  rendered  for  a  defendant  on    [eisj 
a  plea  of  misnomer  in  abatement,  no  costs  shall  be  allowed  to  SSmSwr. 
either  party. 

§  30.  When  judgment  shall  be  rendered  upon  a  confession,  ggjyj^ 
without  any  action  brought,  costs  shall  be  recovered,  as  in  °°  mo  ' 
other  cases ;  except  that  if  the  sum  actually  due,  or  the  sum 
actually  intended  to  be  secured,  shall  not  exceed  five  hundred 
dollars,  the  plaintiff's  and  defendant's  costs  together,  shall 
not  exceed  ten  dollars ;  and  if  such  sum  do  not  exceed  fifty 
dollars,  no  costs  whatever  shall  be  recovered. 

Laws  of  1.818,  282,  §  16. 

$  31.  If  upon  a  writ  of  error,  the  judgment  be  reversed,  the  costs  on 
IL~8l 
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rewrt  of  plaintiff  in  error  shall  recover  costs ;  unless  in  such  judgment 

judgment,    a  new  trial  be  ordered,  in  which  case,  the  costs  on  such 

reversal  shall  be  in  the  discretion  of  the  court    If  a  judgment 

be  reversed  in  part,  and  affirmed  in  part,  costs  shall  be  awarded 

to  either  party  in  the  discretion  of  the  court. 

1  R.  L.,  346,  §  13;  22  W.,  641;  13  W.,  677;  7  W.t  93,  147  ;  10  How.  F. 

B.,  370 ;  4  E.  D.  S.,  29. 

ib.  and  S  32.  If  upon  such  writ,  the  judgment  be  affirmed,  or  the 

SKSScr  writ  be  discontinued  or  quashed,  or  the  plaintiff  in  e^ror  be 

non-suited,  the  defendant  in  error  shall  recover  costs ;  and 

also  damages  for  the  delay  and  vexation,  to  be  assessed  in  the 

-     discretion  of  the  court,  before  whom  the  writ  was  returnable. 

1R.L.,  346,§12,13*15;  22  W.,  642;  12J.K,840;  4S.S.  O,  678. 

ib.donUe       §  33.  If  the  judgment  so  affirmed  was  rendered  after  ver» 
""**'        diet,  the  defendant  in  error  may  recover  twice  the  amount  of 
his  taxed  bill  of  costs,  in  the  discretion  of  the  court 

1  R.  L.,  346,  §  14;  19  W.,  226 ;  6  W.,  93. 

Not  prose-  §  34.  The  court  to  which  any  writ  of  error  may  be  return- 
3r "Swot  able,  or  to  which  any  appeal  may  be  made,  may  award  costs 
appeal.  against  the  party  neglecting  to  file  such  writ,  or  the  transcript 
of  the  reconl  intended  to  be  removed  thereby,  or  neglecting 
to  file  such  appeal  and  the  pleadings  and  the  proceedings 
appealed  from,  according  to  the  rules  of  the  court ;  and  may 
also  award  costs  against  either  party,  for  any  discontinuance 
or  default. 

10  W.,  674. 

on  appeals  §  35.  Upon  appeals  from  surrogate's  courts  to  the  court  of 
Srow  orof  chancery,  and  upon  appeals  from  the  court  of  chancery  to  the 
chancery,  court  for  the  correction  of  errors,  costs  shall  be  paid  by  the 
appellant  or  respondent,  as  shall  be  directed  by  the  court  to 
which  the  appeal  is  made ;  and  upon  affirming  any  decree,  or 
upon  the  appeal  being  discontinued  or  quashed,  the  court  may, 
in  its  discretion,  award  damages  for  the  delay  and  vexation 
caused  by  such  appeal, 

1  R.  L.,  134,  §  8 ;  IN.  Y.t  205,  213 ;  22  B.,  86 ;  16  B.,  690 ;  11  Wn  530. 

on  counter-      §  36.  Whenever  a  cause  shall  be  noticed  for  trial,  and  such 
£J3ce  &     notice  shall  be  countermanded,  the  defendant  shall  be  entitled 
***•        to  all  the  costs  actually  incurred  by  him  previous  to  the  ser- 
vice  of  such  countermand. 

1  R.  Ln  326,  §  3 ;  3  How.  P.  R.,  210. 

in  Mitt  S  37.  In  suits  against  executors  and  administrators,  in 

executore,    which  the  plaintiff  shall  recover  costs,  the  judgment  shall  be, 
&c-[619]     that  such  costs  be  collected  of  the  assets  of  the  deceased, 
unless,  in  the  cases  provided  for  in  the  third  Title  of  the  sixth 
Chapter  of  the  Second  Part  of  the  Eevised  Statutes,  the  court 
shall  award  such  costs  to  be  paid  by  the  executors  or  admin- 
istrators. 
Liability  of      S  38.  In  all  civil  suits  and  proceedings^  by  or  in  the  .name  of 
Sr  «£2!e    the  people  of  this  state,  instituted  by  any  officer  duly  autho- 
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rised  for  that  purpose,  and  not  brought  on  the  relation  of  any  i£^tt 
citizen,  the  people  shall  be  liable  for  costs  in  the  same  cases,  ^fJ1™ 
and  to  the  same  extent,  as  if  such  suit  or  proceeding  was  «ii 
instituted  by  an  individual. 

17  How.  P.  B.,  12. 

§  39.  Where  a  suit  or  proceeding  shall  be  instituted  in  the  ****>" 
name  of  the  people  of  this  state,  on  the  relation  of  any  citizen,  <»•/». for 
such  relator  shall  be  liable  for  costs,  in  the  same  cases,  and  to 
the  same  extent,  as  if  such  suit  or  proceeding  had  been  com- 
menced in  his  own  name. 

See  Laws  of  1832,  ch.  246.   Post,  to!  3,  p.  72. 

§40.  Upon  Refusing  an  alternative  or  a  peremptory  man-  ****£}* 
damns,  the  court  may  award  costs  to  be  paid  by  the  party  "^     "' 
applying  for  such  mandamus. 

g  41.  Whenever  a  peremptory  mandamus  shall  be  granted  Gclj^ln* 
upon  the  coming  in  of  a  return  to  a  previous  mandamus,  SSSmiiZ 
without  any  issue  of  fact  or  of  law  being  joined  upon  such 
return,  the  court  shall  award  costs  to  the  relator  in  the  same 
manner  as  if  such  peremptory  mandamus  had  been  awarded 
upon  a  judgment  on  demurrer  to  such  return,  unless  it  shall 
appear  on  such  return  that  there  was  some  reasonable  excuse 
for  not  having  done  the  act  required, 

1  B.,  569;  Laws  of  1833,  oh.  271. 

$  42.  In  proceedings  by  attachment  to  enforce  or  protect  gj*  jjj1 
the  civil  rights  and  remedies  of  parties,  or  for  the  non-pay- a 
mftnt  of  any  sum  of  money,  costs  shall  be  awarded  to  be 
paid  by  the  offending  party. 

S  43.  If  such  attachment  be  issued  by  the  supreme  court,  JJj*[aU- 
and  the  amount  to  be  collected  thereon,  or  the  fine  or  other  m* 
sum  ordered  to  be  paid,  exceed  two  hundred  and  fifty  dollars, 
such  costs  shall  be  taxed  at  the  rate  allowed  for  services  in 
the  supreme  court;  if  such  sum  be  two  hundred  and  fifty 
dollars  or  less,  such  costs  shall  be  taxed  at  the  rate  allowed 
for  services  in  a  court  of  common  pleas. 

§  44.  Where  any  action  shall  be  brought  in  the  name  of  gjjf11* 
another,  by  an  assignee  of  any  right  of  action,  or  by  any  3£gn6*i' 
person  beneficially  interested  in  the  recovery  in  such  action, 
such  assignee  or  person  shall  be  liable  for  costs  in  the  same 
cases  and  to  the  same  extent,  in  which  a  plaintiff  would  be 
liable;  and  the  payment  of  such  costs  may  be  enforced  by 
attachment. 

12  N.T.,  34:  1  IL,  632;  20W.f632;  18W.,e72;  IOW.,622;  7  W., 
497  ;  31  How.  P.  &,  473 ;  14  Ab.,  353. 

See  Code,  §  821 ;  Laws  of  1847,  oh.  890.    Post,  vol.  5,  p.  93 ;  vol.  4, 
p.  630. 
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TITIiE  n. 

OP  SECURITY  FOR  THE  PAYMENT  OP  COSTS* 

Sec.  1.  In  what  cases  defendant  may  require  security  for  costs. . 

2.  Also  when  plaintiff  becomes  non-resident,  Ac.,  after  suit  brought 

3.  Order  for  security,  how  and  by  whom  to  be  made. 
1680]               4.  Security  how  to  be  given. 

5.  Filing  and  notice ;  exception  to  sureties. 

6.  Sureties  how  to  justify;  order  how  discharged. 

7.  Attorney  for  plaintiff  when  liable  for  costs. 

8.  Attorney  how  relieved  from  his  liability. 

when  mco.     §  l.  When  a  suit  shall  be  commenced  in  any  court, 
teraq&ed.     i.  For  a  plaintiff  not  residing  within  the  jurisdiction  of 

such  court;  or  for  several  plaintiffs,  who  are  all  non-resident: 

or, 

2.  For  or  in  the  name  of  the  trustees  of  any  debtor:  or, 

3.  For  or  in  the  name  of  any  person  being  insolvent,  who 
shall  have  been  discharged  from  his  debts,  or  whose  person 
shall  have  been  exonerated  from  imprisonment,  pursuant  to 
any  law,  for  the  collection  of  any  debt  contracted  before  the 
assignment  of  his  estate:  or, 

4.  For  or  in  the  name  of  any  person  committed  in  execu- 
tion for  a  crime:  or, 

5.  In  the  name  of  any  infant  whose  next  friend  has  not 
given  security  for  costs : 

The  defendant  may  require  such  plaintiff  to  file  security 
for  the  payment  of  the  costs  that  may  be  incurred  by  the 
defendant,  in  such  suit  or  proceeding. 

1  D.,  659;  6  H.,  256;  6  H.,  659;.  22  W.,  586;  18  Wn  577,  652;  9  W., 
462:  1  Ed.,  450;  1  Du~  706:  4&G.O,  679;  13  How.  P.  R.,  462; 
7  Ab.,  327;  29  How.  P.  B.,  349;  18  Ab.,  386. 

ib.  titer  §  2.  If,  after  the  commencement  of  a  suit,  the  plaintiff 
brooght  shall  become  a  non-resident,  or  all  the  plaintiffs  shall  become 
non-residents,  or  insolvent  and  be  discharged  or  exonerated  as 
aforesaid,  or  be  sentenced  to  state  prison  for  any  term  less 
than  for  life,  the  defendant  may  also  require  such  security  to 
be  filed. 

5  H^  559;  22  W.f  614;  3  S.  a  O,  729;  10  How.  P.  R^  313. 

orf« ft*  §  3.  The  order  to  file  such  security,  and  that  all  proceedings 
on  the  part  of  the  plaintiff  be  stayed,  until  such  security  be 
filed  and  the  sureties  shall  justify  if  excepted  to,  may  be  made 
by  the  court  in  which  the  action  is  pending,  or  by  any  judge 
thereof  in  vacation,  upon  due  proof,  by  affidavit,  of  the  facts 
entitling  such  defendant  thereto. 

fr  W.,  482  ;  3  W.,  445 ;  3  How.  P.  R,  246. 

How  to  be       §  4.  Such  security  shall  be  given  in  the  form  of  a  bond,  in 
giTea        ft  penalty  of  at  least  two  hundred  and  fifty  dollars,  with  one 
or  more  sufficient  sureties,  to  the  defendant,  conditioned  to 
pay,  on  demand,  all  costs  that  may  be  awarded  to  the  defend- 
ant in  such  suit. 

7  W.f  482 ;  7  Ab.f  20 ;  2  Dil,  679 ;  2  a  a  C,  654;  14  Ab.,  3 ;  18  Ab.,  13. 
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S  5.  It  shall  be  filed  with  the  clerk  of  the  court,  and  notice  jSJ^i'. 
thereof  be  given  to  the  defendant,  or  his  attorney.    Within  g^^g^' 
twenty  days  after  the  service  of  such  notice,  the  defendant 
may  except  to  the  sufficiency  of  the  sureties,  by  giving  notice 
of  such  exception  to  the  plaintiff's  attorney. 

§  6.  Within  twenty  days  after  such  notice  of  exception,  the  2™ES28f  B 
sureties  shall  justify,  by  an  affidavit  that  they  are  worth  double  &<• 
the  penalty  of  such  bond,  over  and  above  all  debts ;  of  which 
affidavit,  a  copy  shall  be  served  on  the  defendant,  or  his 
attorney.    Such  justification  shall  operate  to  discharge  the 
order  to  stay  proceedings* 

2  Du.f  679. 

§  7.  In  the  cases  in  which,  according  to  the  provisions  of  jj*™^ 
this  Title,  a  defendant  at  the  commencement  of  a  suit,  shall  be  a«<£?e7.0 
entitled  to  require  security  for  costs,  the  attorney  for  the     [»n 
plaintiff  shall  be  liable  for  such  costs,  to  an  amount  not 
exceeding  one  hundred  dollars,  until  security  therefor  be  filed, 
as  herein  provided,  whether  such  security  shall  have  been 
required  by  the  defendant  or  not. 

3  D.,  266 ;  9  PaL,  382 ;  10  W.,  621 ;  8  How.  P.  B.,  495. 

§  8.  Such  attorney  may  relieve  himself  from  such  liability,  ^JJ?™* 
by  filing  security,  and  the  securities  therein  justifying,  if  "«▼•*. 
excepted  to,  as  herein  provided,  without  being  required  to  do 
so  by  the  defendant,  and  by  giving  notice  thereof  to  such 
defendant,  or  his  attorney* 

9  PaL,  382;  19  Ab,  309. 

TITLE  HI. 

OF  THE  FEES  OF  CEBTAIH  OFFICERS. 

Sbc.   1.  Clerk's  fees  in  the  court  of  impeachments* 

2.  Clerk's  fees  in  the  court  of  errors. 

3.  Crier's  fees  in  that  court 

4.  Counsel  fees  in  same  court 

5.  Solicitors1  fees  on  appeals. 

6.  Attornies'  fees  on  writs  of  error. 
1.  Masters'  fees  in  court  of  chancery. 

8.  Fees  of  circuit  judges  in  that  court 

9.  Fees  of  the  examiner. 

10.  Fees  of  commissioners  to  take  testimony. 

11.  Fees  of  register  and  assistant-register. 

12.  Fees  of  clerks  in  chancery. 

13.  Fees  of  sergeants-at-arms;  sheritt  when  to  have* 

14.  Fees  of  counsellors  in  chancery. 

15.  Fees  of  solicitors. 

16.  Fees  of  circuit  judges,  commissioners,  Ac  in  supreme  court 
IT.  Fees  of  counsellors  in  supreme  court 

18.  Fees  of  attorniea  in  supreme  court    - 

19.  Fee  to  be  taxed  for  only  one  counsel,  attorney,  Ac. 

20.  Actual  disbursements,  when  to  be  taxed.  - 

21.  Fees  for  issue  roll  abolished. 

22.  One  circuit  roll  only  to  be  allowed. 

23.  Fees  of  first  judge  in  common  pleas. 

24.  Recorder's  fees  in  mayor's  courts. 
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11X141  *     Sic.  25.  Daily  pay  to  county  jodgoa  far  attendance. 

26.  Fees  to  judge  or  offioer  doing  the  sonic*. 

27.  Attornies1  fees  in  common  pleas  and  mayor's  courts. 

28.  Fees  to  officers  for  particular  serrices. 

29.  Fees  of  justices  of  the  peace  in  special  cases. 

30.  Fees  of  supreme  court  and  county  clerks  and  of  other 

31.  Crier's  fees  in  the  different  courts. 

32.  Fees  of  surrogates. 

33.  Witnesses'  fees. 

34.  Surveyors'  fees. 

35.  Fees  of  commissioners  in  partition. 

36.  Fees  of  referees. 

37.  Fees  to  jurors;  when  and  how  allowed  daily  pay. 

38.  Sheriffs'  fees  in  all  cases. 

39.  Fees  of  coroners. 

40.  Fees  of  constables  in  special  oases. 

41.  Fees  of  notaries  public. 

42.  Fees  of  canal  commissioners,  Ac 

43.  Fees  for  publishing  insolvent  notices. 

44.  Manner  in  which  they  may  be  published. 

45.  Fees  for  publishing  any  legal  advertisement 

46.  If  printers  in  county  refuse,  state  printer  to  publish. 

47.  When  to  be  published  in  any  newspaper. 

48.  When  publication  to  be  wholly  dispensed  with. 

16991  *9'  AAdayit  necessary  when  published  in  other  papers,  Jbc. 

50.  Kotioe  in  certain  case  to  be  served  on  parties. 
5L  Fees  of  attorney-general. 

For  the  following  services,  hereafter  done  or  performed  in 
the  several  courts  of  law  and  equity  in  this  state,  by  the 
officers  thereof,  or  in  any  proceeding  authorised  by  law,  the 
following  fees  shall  be  allowed. 

IN  THE  OOUBT  FOB  TBX  TRIAL  OF  DfPXACHHSXTS. 

gjA'i  §  1.  The  Clerk's  Fees. 

For  reading  and  filing  articles  of  impeachment,  twenty-five 
cents: 
For  summoning  members  to  organize  the  court,  five  dollars: 
Entering  the  sentence  of  the  court,  one  dollar: 
And  for  reading  and  filing  any  petition,  answer,  affidavit  or 
other  paper;  for  drawing  and  entering  rules  and  orders, 
entering  defaults,  engrossing  pleadings,  orders  or  papers;  the 
same  fees  as  are  herein  after  allowed  to  him  as  clerk  of  the 
court  for  the  correction  of  errors : 

And  for  any  service  rendered  by  him,  for  which  no  pro- 
vision shall  be  made  by  law,  such  fee  as  the  court  shall  direct 

IN  THE  COURT  FOB  THS  COBBXCXIOX  OF  EBBOBS. 

in  court  of       §2.  Clerk* $  Fees. 

SerFa  fees.      For  drawing  a  writ  of  error,  or  other  process  issued  unto 
the  seal  of  the  court,  twenty  cents  for  each  folio: 
For  engrossing  the  same,  ten  cents  for  each  folio : 
Affixing  the  seal  to  any  process  or  proceeding  of  the  court, 
fifty  cents: 

For  filing  and  reading  every  petition  of  appeal,  twenty-five 
cents: 


Digitized  by  VjOOQ IC 


'.  x.]  FEES.  647 


Beading  and  filing  the  answer  to  every  such  petition,    TnLgt 
twenty-five  cents : 

Filing  the  papers  and  proceedings  sent  at  one  time  from 
the  court  of  chancery,  fifty  cents : 

Beading  and  filing  a  writ  of  error,  the  return  thereto,  and 
the  transcript  annexed,  forty  cents : 

Beading  and  filing  every  petition  relating  to  any  proceed- 
ings before  the  court,  twen£y»five  cents : 

Beading  and  filing  every  affidavit,  or  other  paper  or  pro- 
ceeding  in  the  cause,  ten  cents : 

Entering  the  appearance  of  all  the  respondents  to  an  appeal, 
-when  they  all  appear  at  one  time,  twenty  cents ;  and  ten  cents 
for  each  respondent  appearing  at  a  different  time : 

Drawing  every  rule  or  order,  twenty  cents  for  every  folio : 
Entering  every  rule  or  order*  twenty  cents,  and  ten  cents 
for  each  folio  more  than  two ; 

Certified  copy  of  every  sueh  rule  or  order*  and  of  all  papers, 
pleadings  and  proceedings  filed  with  him,  ten  cents  for  each 
folio: 

Entering  every  appearance  or  default  of  the  appellant  or     W**i 
plaintiff,  or  of  the  defendant,  or  the  default  of  a  respondent, 
twenty  cents: 

Drawing  every  decree  or  sentence  upon  an  appeal,  twenty 
cents  for  each  folio: 
Entering  the  same,  ten  cente  for  each  folio: 
Drawing  every  judgment  of  affirmance  or  reversal,  every 
order  to  quash  a  writ  of  error  or  to  discontinue  the  same, 
twenty-five  cents,  and  ten  cents  for  each  folio  more  than 
two: 

Entering  every  such  judgment  or  order,  twenty-five  cents, 
and  ten  cents  for  each  folio  more  than  two: 

Engrossing  every  remittitur  to  be  sent  to  the  court  of  chan- 
cery or  to  the  supreme  court,  ten  cents  for  each  folio: 

Every  certificate  given  by  him  on  request,  relative  to  any 
matter  in  any  cause,  twenty-five  cents;  but  such  charge  shall 
not  be  made  for  certifying  any  paper  to  be  a  copy: 
For  taxing  a  bill  of  costs,  one  dollar. 

§3.  Crier's  Fees.  «Lc^le^,, 

For  each  appeal  filed,  and  for  each  cause  in  which  a  writ  of 
error  shall  be  brought,  fifty  cents. 
§4.  Counsel  Fees.  S^0™1*61 

Retaining  fee,  three  dollars  and  seventy-five  cents,  to  one  eea' 
counsel  only: 

Perusing,  amending,  and  signing  ev^ry  petition  of  appeal, 
and  every  answer  to  a  petition  of  appeal,  two  dollars  and 
fifty  cents: 

Perusing  and  amending  every  other  petition  to  the  court,  in 
a  case  where  an  appeal  is  pending,  or  in  which  a  writ  of  error 
shall  have  been  brought,  one  dollar  and  twenty-five  cents: 

Perusing,  amending  and  settling  every  special  pleading, 
entry  or  order,  one  dollar  and  fifty  cents: 
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Tra*  *       Attending  the  court  to  make  or  oppose  a  motion,  or  to  pie- 
sent  or  oppose  a  petition,  one  dollar  and  twenty-five  cents: 

Arguing  every  special  motion  or  petition,  two  dollars  and 
fifty  cents: 

Arguing  every  cause,  or  attending  for  such  argument  pur- 
suant to  notice,  three  dollars  and  seventy-five  cents: 

But  the  foregoing  fee  shall  be  allowed  only  to  one  counsel 
on  each  side,  who  shall  have  been  actually  employed  and  ren- 
dered the  service  charged. 
ib.  solid-        §  5.  Solicitor' 8  Fees,  on  Appeals. 
lBrt  fees"       Eetaining  fee,  three  dollars : 

For  drawing  and  engrossing  every  necessary  paper,  pro- 
ceeding or  pleading,  and  for  serving  all  necessary  notices,  and 
notes  of  issues,  the  same  fees  as  are  allowed  for  similar  ser- 
vices in  the  court  of  chancery: 
[«M]  Attending  counsel  for  his  signature  to  an  appeal,  seventy- 
five  cents;  and  the  like'  for  attendance  to  obtain  such  signa- 
ture to  a  petition  of  appeal: 

Drawing  a  case  for  the  court,  twenty-five  cents  for  each 
folio: 

Oopy  for  counsel  to  sign,  ten  cents  for  each  folio: 

Attending  each  counsel,  not  exceeding  two,  for  their  signa- 
tures to  such  case,  seventy-five  cents: 

Fair  copy  for  the  printer,  ten  cents  for  each  folio : 

Superintending  the  press  and  correcting  the  proof  sheets, 
five  dollars: 

For  the  expenses  of  printing,  the  sum  actually  paid  there- 
for: 

Obtaining  the  remittitur,  and  attending  the  court  of  chan- 
cery therewith,  one  dollar: 

Attending  on  the  taxation  of  costs,  one  dollar: 

Attending  counsel,  or  the  clerk,  with  drafts  of  decrees  and 
orders;  attending  the  court  on  special  motions,  and  on  the 
argument  of  a  cause,  and  drawing  briefs  on  such  motions  or 
argument,  the  same  fees  as  are  allowed  for  similar  services  in 
the  court  of  chancery. 
Attomief  §  6.  Attornies'  Fees,  on  Writs  of  Error. 
fMA>  *  Eetaining  fee,  three  dollars  and  fifty  cents : 

For  drawing  and  copies  of  every  necessary  paper,  proceed- 
ing or  pleading,  and  for  serving  all  necessary  notices  and 
notes  of  issues,  for  entering  all  rules,  for  all  ordinary  motions, 
for  attendance  to  make  or  oppose  a  special  motion,  for  the 
argument  of  such  special  motion,  for  the  argument  on  the 
hearing,  for  briefs  on  such  motions  and  hearing,  and  for  atten- 
dance on  the  taxation  of  costs,  the  same  fees  as  are  allowed 
for  similar  services  in  the  supreme  court: 

Attending  each  counsel,  not  exceeding  two,  for  their  signa- 
tures to  a  certificate  to  obtain  a  writ  of  error,  seventy-five 
cents: 

Drawing  a  case  for  the  court,  twenty-five  cents  for  each 
folio : 
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Copy  for  counsel  to  sign,  six  cents  for  each  folio:  TITLB  * 

Attending  each  counsel,  not  exceeding  two,  for  their  signa- 
tures to  such  case,  seventy-five  cents: 

Fair  copy  for  the  printer,  ten  cents  for  each  folio: 
Superintending  the  press  and  correcting  the  proof  sheets, 
five  dollars: 

For  the  expense  of  printing,  the  sum  actually  paid  there- 
for: 

Obtaining  the  remittitur,  and  attending  the  supreme  court 
therewith,  one  dollar. 

IS  THE  COUBT  OF  GHARCEBY. 

,  7.  Master's  Fees.  SJJ™'0' 

for  signing  every  summons  for  a  witness  or  party  to  attend  mutS?9 
him,  twelve  cents:  fee8. 

For  attendance  at  the  time  and  place  assigned  for  hearing, 
and  adjourning  the  same  fit  request  or  upon  reasonable  cause, 
one  dollar: 

Attendance  and  hearing  every  argument  upon  any  matter     [e8ffl 
referred  to  him,  when  litigated,  throe  dollars;  and  when  he 
proceeds  ex  parte f  one  dollar : 

Attendance  and  settling  his  report  after  argument,  if  both 
parties  attend  and  litigate  the  same,  three  dollars;  if  he  pro- 
ceeds ex  parte,  one  dollar : 

Taking  an  account  of  what  is  due  on  every  mortgage,  and 
the  security  accompanying  the  same,  (if  any,)  one  dollar : 

Drawing  every  report  in  pursuance  of  an  order  of  reference 
to  him,  (exclusive  of  schedules,)  for  every  folio,  twenty  cents: 

Drawing  all  schedules  to  be  annexed  to  reports,  for  every 
folio,  ten  cents : 

Copies  of  reports  and  schedules  to  be  filed,  for  every  folio, 
ten  cents : 

Copies  of  reports  and  schedules,  and  all  other  proceedings 
furnished  by  the  master  to  the  parties  upon  request,  for  every 
folio,  six  cents : 

Examining  into  the  circumstances  of  sureties  required  in 
any  case,  and  certifying  his  opinion  to  the  chancellor,  one 
dollar: 

Appointing  any  person  to  appear  as  next  Mend  for  any 
infant,  twenty-five  cents : 

Inspecting  and  examining  an  infant  or  infants  who  want 
guardians  appointed;  inquiring  who  are  willing  to  become 
guardians,  and  into  their  competency;  the  proposed  security, 
and  the  competency  thereof;  and  certifying  the  facts  to  the 
chancellor,  three  dollars;  but  when  application  is  made  in 
behalf  of  several  infants  by  one  petition,  no  additional  charge 
to  be  made : 

Taking  the  testimony,  and  certifying  the  same,  and  his 
opinion  thereon  to  the  court*  in  cases  of  adultery,  five  dollars : 

Marking  every  exhibit  produced  before  him,  on  a  reference, 
with  the  title  of  the  cause,  and  signing  the  same,  six  cents: 
IL— 82 
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mLB  *  Drawing  every  advertisement  or  public  notice  of  the  sale 
of  property  to  be  sold  by  him,  fifty  cents ;  and  for  every  copy 
of  such  advertisement  to  be  printed  or  posted  up,  twenty 
cents : 

Attending  at  the  time  and  place  of  sale  of  property  by  him, 
and  adjourning  the  sale  at  the  request  of  the  parties,  for  good 
cause,  or  by  order  of  the  court,  one  dollar : 

Every  deed  of  real  estate  sold  by  him  under  a  decree  or 
order,  when  prepared  by  him  at  the  request  of  the  parties, 
five  dollars : 

Signing  and  acknowledging  a  deed  for  property  sold  by  him, 
when  prepared  by  another  person,  seventy-five  cents : 

Settling  the  form  of  a  deed  to  be  executed  under  his  direc- 
tion by  a  third  person,  under  a  decree  or  order,  one  dollar  and 
fifty  cents : 

Settling  the  form  of  an  assignment  of  bonds,  mortgages, 
or  other  securities  to  be  assigned  under  a  decree  or  order,  one 
dollar : 
[626]  Perusing  a  bill  or  petition  for  an  injunction  or  ne-ezeat,  and 
allowing  or  refusing  the  writ,  one  dollar  and  twenty-five 
cents : 

Superintending  and  certifying  the  payment  of  money,  when 
paid  under  his  direction,  by  a  decree  or  order,  two  dollars ; 
but  no  fees  to  be  allowed  for  the  payment  of  money  arising 
from  sales,  to  a  party  in  the  suit,  or  into  the  court : 

Taking  and  mincing  to  form  in  writing,  every  recognizance 
entered  into  before  him,  by  order  of  the  court,  fifty  cents  r 

Taxing  every  bill  of  costs,  including  the  bills  of  the  different 
officers  of  the  court,  and  reporting  the  amount  taxed,  if  upon 
special  motion,  fifty  cents ;  if  in  a  cause  before  decree  has 
passed,  one  dollar ;  if  after  a  decree,  one  dollar  and  fifty 
cents: 

And  when  a  man  is  authorised  to  advertise  in  newspapers 
property  for  sale,  or  for  parties  to  come  before  him  and  prove 
debts,  or  exhibit  claims,  he  shall  be  allowed  for  printer's  bills, 
according  to  the  legal  rate  of  advertising  in  such  papers,  what 
he  shall  actually  pay;  and  where  monies  are  ordered  to  be 
put  out  by  a  master,  and  where  an  estate  is  sold  by  a  master 
under  an  order  or  a  decree,  the  master  shall  be  allowed  all 
necessary  disbursements  actually  paid  by  him,  and  such  allow- 
ance by  way  of  commissions,  as  the  chancellor  shall  judge 
reasonable,  after  notice  given  to  the  party  to  be  charged 
therewith,  but  not  to  exceed  the  sum  of  twenty  dollars : 

When  a  master  shall  take  an  account  of  an  estate,  or  of  an 
administration  thereof,  or  an  account  between  partners  in 
trade,  or  shall  take  any  other  account,  under  a  decree  or  order, 
not  included  in  the  foregoing  provisions ;  or  when  extra  ser- 
vices shall  be  rendered  by  any  master,  in  taking  or  stating  an 
account ;  the  chancellor  may  make  a  further  allowance  beyond 
the  fees  herein  specified,  as  under  the  circumstances  may  be 
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just  and  reasonable,  upon  notice  to  the  party  to  be  charged   nB*  * 
therewith. 

§  8.  Fees  of  Circuit  Judges.  &cir??"es 

For  performing  any  service  which  might  have  been  per-     ***  eei* 
formed  by  a  master  of  the  court,  the  same  fees  as  are  herein 
allowed  to  a  master  for  such  service. 

§  9.  Fees  of  the  Examiner,  JSifiKf 

For  taking  the  deposition  of  every  witness,  twenty  cents  for 
each  folio : 

Engrossing  a  fair  copy  for  the  witness  to  sign,  twelve  cents 
for  each  folio : 

Certifying  every  exhibit  shown  to  a  witness  on  his  exami- 
nation, twenty-five  cents : 

Copies  of  all  depositions,  exhibits,  and  interrogatories,  when 
required,  six  cents  for  every  folio : 

Attending  court  with  the  original  depositions  or  exhibits, 
by  its  order,  or  on  the  request  of  either  party,  one  dollar. . 

S  10.  Fees  of  Commissioners.  wn  , 

The  persons  to  whom  any  commission  shall  be  issued  to  iuw*1* 
take  testimony  in  any  cause  or  matter  pending  in  any  court fee*' 
of  equity,  shall  be  entitled  to  receive  the  same  fees  as  herein 
allowed  to  examiners,  and  no  other,  either  as  a  daily  com- 
pensation or  otherwise. 

§  11.  Fees  of  the  Register  m&  Assistmt-Begister.  £d28? 

For  drawing  any  common  order,  order  by  consent,  special  KtwglsUr 
order  or  decree,  when  requested,  twenty-five  cents  for  each 
folio: 

Entering  any  order,  decree  or  proceeding,  in  the  minutes, 
for  eyery  folio,  twelve  cents : 

Engrossing  every  decree  to  be  signed  by  the  chancellor,  for 
every  folio,  fifteen  cents : 

Exemplifying  upon  request,  under  seal  of  the  court,  any 
paper  or  proceedings,  for  every  folio,  twelve  cents : 

Examining  and  signing  every  final  decree,  and  attending 
the  chancellor  with  the  same  and  obtaining  his  signature 
thereto,  one  dollar : 

Filing  any  paper,  six  cents ;  and  no  additional  charge  shall 
be  made  for  reading  or  marking  any  paper  filed  by  him : 

For  reading  and  marking  any  paper  not  filed  by  him,  ten 
cents: 

Certified  copies  of  papers  or  proceedings,  for  every  folio 
nine  cents :  * 

.Every  other  certificate,  twenty  cents,  but  no  certificate  to 
be  allowed  that  a  paper  is  a  copy,  for  the  copying  of  which 
he  shall  be  paid : 

Filing  notes  of  the  issue  in  each  cause,  and  entering  the 
cause  on  the  calendar  for  hearing,  for  the  court  and  the  parties, 
twenty  cents : 

Entering  any  attachment  or  other  process  awarded  by  the 
court,  or  any  amerciament,  twenty  cents: 
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Entering,  by  order  of  the  court,  every  appearance  on  pro- 
cess of  contempt,  twelve  cents : 

Searching  the  minutes,  files,  dockets  of  decrees,  or  accounts 
of  the  court,  for  each  year,  six  cents ;  but  no  search  to  be 
allowed  for,  when  the  pleading,  entry  or  proceeding  searched 
for  is  to  be  engrossed  or  filed,  or  copied  at  the  request  of  a 
party  and  paid  for,  or  to  perfect  the  proceedings  of  the  court : 

Filing  every  mortgage,  under  which  mortgaged  premises 
shall  have  been  sold  by  a  master,  with  the  annexations  thereto, 
and  entering  the  same  in  the  alphabetical  list  of  mortgages, 
fifty  cents : 

Entering  the  receipt  of  monies  deposited  in  court,  putting 
the  same  in  the  bank,  and  entering  the  same  in  his  bank  book 
and  in  his  accounts  with  the  court,  one  dollar  and  fifty  cents : 

Purchasing  stock,  procuring  a  transfer  thereof,  and  entering 
the  same  to  the  credit  of  the  cause  or  of  the  party,  for  a  sum 
not  exceeding  two  hundred  dollars,  one  per  cent,  and  for  any 
excess,  one  quarter  of  one  per  cent : 
i«38]  Making  a  transfer  of  stock,  by  order  of  the  court,  two 
dollars: 

Receiving  the  interest  on  stock,  entering  it  to  the  credit  of 
the  cause  or  party,  placing  it  in  bank,  and  causing  it  to  be 
entered  in  his  bank  book,  one  per  cent. : 

Putting  out  money,  by  order  of  court,  on  mortgage  or  any 
security  other  than  stock,  and  examining  into  the  validity  of 
the  security,  for  every  sum  not  exceeding  two  hundred 
dollars,  one  per  cent,  and  for  any  excess,  one  quarter  of  one 
percent: 

Transferring  a  bond  and  mortgage,  or  security  other  than 
'     stock,  and  entering  the  same  in  his  accounts,  one  dollar,  to 
be  paid  by  the  party  to  whom  the  transfer  is  made : 

Paying  interest  to  a  party  and  entering  the  same  in  his 
accounts,  for  any  sum  not  exceeding  two  hundred  dollars,  one 
half  of  one  par  cent,  and  for  any  excess,  one  quarter  of  one 
per  cent.,  to  be  retained  out  of  the  interest  money : 

Beceiving  money  for  stock  paid  off,  in  whole  or  in  part* 
placing  the  same  in  the  bank,  and  having  it  entered  in  his 
bank  book  and  in  his  accounts,  one  dollar  and  fifty  cents : 

For  any  other  services  relative  to  the  receipt,  safe  keeping, 
putting  out,  paying,  or  taking  any  security  for,  money,  under 
the  direction  of  the  court,  not  herein  provided  for,  such 
allowance  and  compensation,  and  from  such  of  the  parties, 
as  the  chancellor  may  consider  just  and  shall  direct,  by  an 
order  for  that  purpose,  after  notice  to  Hie  party  to  be  charged 
therewith: 

For  sealing  every  writ,  twelve  cents : 

Drawing  every  writ  or  process,  when  required,  for  every 
folio,  twenty-five  cents;  and  for  engrossing  the  same,  for 
every  folio,  twelve  cents : 

Entering  the  appearance  of  every  defendant,  six  cents : 
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Attending  on  striking  and  settling  commissioners,  fifty 
cents: 

Entering  every  role  to  produce  witnesses,  or  to  show  cause 
against  publication,  twenty-five  cents : 

Receiving  and  marking  every  book,  deed  or  paper  carried 
to  his  office,  by  order  of  the  court,  or  agreement  of  the  parties, 
for  inspection  or  safe  keeping,  twenty  cents ;  and  for  attend- 
ing on  every  such  inspection,  fifty  cents : 

Attending  court  with  the  pleadings  and  papers,  or  any  of 
them,  in  any  cause,  by  direction  of  the  court,  or  on  the  request 
of  a  party,  twenty-five  cents : 

Receiving  and  entering  the  return  of  any  commission, 
twenty-five  cents : 

For  every  notice  given  to  the  solicitor  of  a  party  of  the 
return:  of  a  commission,  to  take  an  answer  or  to  take  testi- 
mony, thirty-seven  cents : 

For  docketing  every  decree,  on  request,  twenty  cents : 

For  making  and  transmitting  certified  copies  of  such  docket     [eae] 
to  the  clerks  of  the  supreme  court,  twelve  cents  for  each  copy, 
together  with  the  postage  thereon : 

For  filing  acknowledgment  of  satisfaction  of  any  decree, 
and  entering  the  same  in  the  docket  thereof,  twenty  cents : 

For  making  and  transmitting  to  the  clerks  of  the  supreme 
court,  a  certificate  of  any  decree  having  been  so  satisfied,  or 
of  any  decree  having  been  reversed  or  vacated,  twelve  cents 
for  each  clerk,  together  with  the  postage  thereon : 

§  12.  Fees  of  the  Clerks.  n>.  f*»  or 

For  any  services  rendered  by  any  clerk  in  chancery,  the  the  derkB' 
same  fees  shall  be  allowed  as  herein  before  provided,  for  sim- 
ilar services  performed  by  the  register. 

§  13.  Fees  of  the  Sergeants-a£Arms.  n>.  «er- 

For  every  cause  set  down  for  hearing  on  the  calender  of  SSJ11*" 
causes,  fifty  cents,  to  be  paid  by  the  party  setting  the  same 
down  for  hearing,  to  the  register,  assistant-register  or  clerk, 
at  the  time  of  delivering  a  note  of  issue,  and  to  be  paid  over 
to  the  sergeant  attending  at  the  term,  for  which  the  cause  was 
set  down.  But  when  the  cause  is  set  down  by  both  parties, 
only  one  such  fee  shall  be  allowed,  which  shall  be  paid  by  the 
party  first  setting  down  such  cause : 

The  sheriff  attending  any  term  held  by  a  vice-chancellor,  sheriff 
shall  be  deemed  the  sergeant-at*arms  thereof,  and  entitled  to  hmfoMu 
the  fees  herein  allowed :  eergeanta. 

To  the  sergeant  in  the  city  of  New  York,  twelve  and  a 
half  cents,  upon  every  bill  filed  in  a  cause,  with  the  assistant- 
register  ;  and  to  the  sergeant,  in  the  city  of  Albany,  twelve 
and  a  half  cents,  upon  every  bill  filed  in  a  cause,  with  the 
register. 

g  14.  Counsellor's  Fees.  ifc  conud- 

A  retaining  fee  to  not  more  than  one  counsel  in  a  cause,  on  "** 
five  dollars : 

Perusing,  amending  and  signing  every  bill,  plea,  answer  or 
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TmM  *    demurrer,  and  all  interrogatories  and  exceptions,  two  dollars 
and  fifty  cents : 

Perusing  and  settling  every  final  decree  containing  special 
provisions,  two  dollars  and  fifty  cents : 
Arguing  every  special  motion,  two  dollars  and  fifty  cents : 
Attending,  pursuant  to  notice,  to  argue  a  special  motion, 
which  shall  not  have  been  argued,  one  dollar  and  fifty  cents : 
Arguing,  or  appearing  to  argue  before  a  master,  pursuant 
to  notice,  upon  exceptions  or  other  matters  referred,  two  dol- 
lars and  fifty  cents : 

Arguing  every  demurrer,  plea,  or  exception,  in  court,  five 
dollars : 

Arguing  every  cause  in  court,  ex  parte,  on  bills  taken  as 
confessed,  two  dollars  and  fifty  cents : 
1630]        Arguing  every  other  cause  upon  the  merits,  eight  dollars  to 
each  counsel,  not  exceeding  two. 
gypgj        §  15.  Solicitors  Fees. 
n  «■.       yor  a  jgjgjajag  fee^  three  dollars* 

Drawing  every  bill,  answer  or  other  pleading  or  proceeding 
in  a  cause,  twenty-eight  cents  for  every  folio : 

For  every  engrossment  of  such  drafts  to  file,  fourteen  cents 
.    for  every  folio ;  for  every  other  necessary  copy,  seven  cents : 

Attending  the  chancellor  or  vice-chancellor,  out  of  term, 
upon  petition,  or  upon  any  special  motion,  one  dollar : 

Attending  the  court  of  chancery  in  term,  upon. a  special 
motion,  founded  on  previous  notice,  one  dollar ;  and  if  such 
motion  be  argued  or  opposed,  one  dollar  and  fifty  cents : 

Actually  attending  the  court  of  chancery,  upon  the  argu- 
ment of  a  cause,  five  dollars : 

Serving  every  rule,  order  or  copy  of  interrogatories,  twenty- 
five  cents: 

Serving  a  subpoena  to  appear  and  answer,  or  an  injunction, 
seventy-five  cents : 

Every  necessary  notice  or  summons  actually  served,  includ- 
ing a  copy  thereof  and  service,  thirty-seven  and  a  half  cents : 

Drawing  instructions  for  the  examination  of  each  witness, 
twenty-five  cents  : 

For  actually  abbreviating  the  pleadings,  depositions  and 
exhibits  in  a  cause,  for  counsel  other  than  the  solicitor,  three 
cents  for  each  folio,  contained  in  writing  abbreviated : 

Drawing  brief  for  counsel,  on  any  special  motion  or  peti- 
tion, of  which  notice  shall  have  been  given,  one  dollar : 

Drawing  brief  for  counsel  upon  the  hearing  of  a  cause  before 
the  court,  when  there  has  been  an  answer,  plea  or  demurrer 
to  the  bill,  or  before  a  master,  on  a  reference  to  take  and  state 
ah  account,  two  dollars : 

Drawing  charges  or  discharges  before  a  master,  for  each 
folio,  twenty-two  cents : 

Attending  a  master  upon  any  matter  referred  to  him,  not 
herein  otherwise  provided  for,  one  dollar,  if  the  same  be 
argued ;  if  not  argued,  fifty  cents : 
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Attending  before  an  examiner  or  commissioner,  on  the  ex-   nTLB  * 
amination  of  witnesses,  one  dollar  for  each  day : 

Arguing  before  a  master,  on  a  reference  to  take  and  state 
an  account,  two  dollars  and  fifty  cents : 

Attending  a  master  upon  a  summons,  or  upon  the  taxation 
of  costs,  fifty  cents : 

Attending  the  register  with  the  drafts  of  any  decree  01 
order,  to  have  the  same  settled  and  entered,  fifty  cents : 

Copy  of  a  bill  of  costs  delivered  with  notice  of  taxation,  or     i*si) 
filed  after  taxation,  if  before  a  decree,  fifty  cents ;  if  after  a 
lecree,  one  dollar  : 

IN  THE  SUPBEME  COUET. 

g  16.  Fees  of  Circuit  Judges,  Supreme  Cowrt  Commissioners,  in ™P£™e 
and  of  the  County  Judges  and  other  Officers  authorised  to  ""circuit* 
perform  the  Services  herein  enumerated*  Jadgea'  *c 

For  taking  bail,  thirty-seven  and  a  half  cents : 

Deciding  upon  an  application  for  the  allowance  of  every 
writ  of  error,  liabeas  corpus  or  certiorari,  thirty-seven  and  a 
half  cents,  whether  such  writ  be  allowed  or  not : 

Admitting  any  person  to  prosecute  as  the  next  Mend  of  an 
infant,  or  to  defend  as  guardian  of  an  infant,  twenty-five 
cents: 

Every  attendance  at  chambers,  upon  the  hearing  of  any 
motion  for  any  order  which  such  officer  may  have  the  autho- 
rity to  grant,  sixty-two  and  a  half  cents ;  and  the  like  fee  ibr 
attendance  upon  any  motion  for  any  official  act  to  be  done  by 
such  officer,  where  no  fee  is  specially  provided  for  such  act : 

Every  order  for  a  commission  to  examine  witnesses,  fifty 
cents: 

Attending,  settling  and  certifying  interrogatories  to  be  an- 
nexed to  a  commission,  one  dollar : 

Every  order  for  the  examination  of  a  witness,  conditionally, 
or  upon  any  proceedings  to  perpetuate  his  testimony,  thirty- 
seven  and  a  half  cents :. 

Every  day's  attendance  on  the  examination  of  such  witness, 
two  dollars : 

Every  necessary  order  in  the  progress  of  a  cause,  except 
orders  to  stay  proceedings,  thirty-seven  and  a  half  cents : 

Attendance  on  settling  a  case  or  bill  of  exceptions,  one 
dollar  : 

Signing  a  judgment,  twelve  and  a  half  cents : 

Taxing  a  bill  of  costs,  fifty  cents : 

Taking  the  acknowledgment  of  satisfaction  of  judgment, 
thirty-seven  and  a  half  cents : 

For  taking  a  bond  in  any  case  where  such  bond  is  required 
or  authorised  by  law,  thirty-seven  and  a  half  cents : 

For  deciding  on  the  sufficiency  of  sureties,  and  certifying 
such  sufficiency,  in  cases  where  it  shall  appear,  fifty  cents : 

[Receiving  and  filing  every  petition  and  the  affidavits,  sche- 
dules and  other  papers  accompanying  the  same,  in  any  pro- 
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Tmj>  *■    eeedings  authorised  by  the  first  Title  of  the  fifth  Chapter  of 
the  Second  Part  of  the  Bevised  Statutes,  two  dollars : 

For  every  order,  warrant,  certificate  or  appointment  of  trus- 
tees,  or  assignees  in  such  proceeding,  thirty-seven  and  a  half 
cents: 

For  every  precept  for  a  jury,  summons  for  a  witness,  or 
attachment  against  a  witness,  thirty-seven  and  a  half  cents : 
[633]  For  presiding  at  and  conducting  any  trial  by  a  jury,  swearing 
such  jury,  receiving  and  entering  their  verdict,  or  discharging 
them,  two  dollars ;  but  not  to  extend  to  any  trial  or  inquest 
in  any  action  at  law : 

For  deciding  on  the  propriety  of  directing  an  assignment  of 
the  estate  of  any  insolvent  or  imprisoned,  absent,  concealed 
or  absconding  debtor,  two  dollars : 

Signing  the  discharge  of  any  insolvent  or  imprisoned  debt- 
or, one  dollar: 

For  attending  to  the  selection  of  referees  and  certifying 
their  appointment,  one  dollar : 

For  every  report,  and  all  other  papers  and  proceedings 
which  he  may  be  required  by  law  to  prepare,  in  order  to  be 
signed  by  himself,  in  cases  where  no  specific  allowance  shall 
be  made  for  such  paper  or  proceeding,  the  same  fees  for  draft- 
ing and  copying,  as  are  allowed  to  attornies  in  the  supreme 
court,  for  drafting  and  copying  pleadings  therein  : 

For  every  order,  warrant  or  attachment,  made  or  issued  in 
any  special  proceeding  authorised  by  law,  thirty-seven  and  a 
half  cents: 

For  every  notice  to  any  party,  officer  or  person,  required  to 
be  given  by  any  such  officer,  twenty-five  cents : 

To  the  judge  of  the  first  circuit,  a  fee  of  one  dollar  and  fifty 
cents  for  every  cause  noticed  for  trial  at  a  circuit  court  or  sit- 
ting to  be  held  in  and  for  the  city  and  county  of  Few  York, 
to  be  paid  to  the  clerk  of  the  supreme  court  in  the  city  of  New 
York,  not  more  than  once  in  any  one  cause. 

See  Laws  of  1857,  ch.  564;  16  B.,  690;  3  How.  P.  B.,  232. 
Sections  17,  18  ft  19,  repealed  by  Laws  of  1840,  ch.  386. 

[•34)        §  20.  The  actual  disbursements  of  a  solicitor  in  the  court  of 

Art^ftit-  chancery,  or  of  an  attorney  in  the  supreme  court,  necessarily 

maenu.       incurred  in  cases  not  herein  specified,  which  shall  be  proved 

by  affidavit,  and  shall  be  deemed  reasonable  by  the  taxing 

officer,  may  be  allowed  in  the  taxation  of  costs. 

2  R.  L.,  13;  16  B.,  694,;  6  Pal,  552 ;  13  How.  P.  B.,  13 ;  3  How.  P.  B... 
280. 

is*ue  roiis  §  21.  No  allowance  shall  be  made  for  any  issue  roll  in  the 
supreme  court ;  and  the  practice  of  making  up  such  rolls  is 
abolished.  Nor  shall  any  allowance  for  the  recognizance  roll 
be  made,  except  in  suits  against  bail,  where  such  roll  became 
necessary. 

Laws  of  1818,  279,  §  4  ft  5. 

Section  22  repealed  by  Laws  of  1840,  ch.  386. 


and 
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IN  COURTS  OF  COMMON  FIiBAS  AOT)  MAYOR'S  OOUBT& 

§  23.  Fees  to  the  First  Judge.  iy coa^ 

For  signing  a  license  to  practice  as  an  attorney  or  counsel-  foS^ifeei 

lor,  one  dollar : 
To  the  first  judge  of  the  court  of  common  pleas  of  the  city 

and  county  of  New  York,  seventy-five  cents  for  the  first 

motion  in  any  cause,  to  be  paid  on  issuing  the  writ 

Laws  of  1821,  66,  §  10. 

S  24.  To  the  Recorder  in  the  several  Mayors9  Courts.  Befaw 

For  the  first  motion  in  every  cause,  seventy-five  cents,  to  feei\ 
be  paid  on  issuing  the  writ. 

§  25.  Fees  to  he  divided  among  the  Judges  of  the  County     [«ss] 
Courts,  who  shall  he  present.  *  SSty^10 

For  every  day's  actual  attendance  in  holding  the  courts  of  w&* 
oyer  and  terminer  and  county  courts,  or  either  of  them  sepa- 
rately, two  dollars  to  each  judge;  such  compensation  to  be  a 
county  charge,  and  to  be  paid  by  the  county  treasurer,  on  the 
production  of  the  certificate  of  the  clerk  of  the  court,  speci- 
fying the  number  of  days  such  judge  has  actually  attended. 

§  26.  Fees  to  he  paid  to  the  Judge  or  Officer  ivho  does  the  f*»  to 
service.  jSS&and 

Admitting  any  person  to  prosecute  as  the  next  friend  of  an  J^0*" 
infant,  or  to  defend  as  guardian  of  an  infant,  nineteen  cents: 

For  taking  the  acknowledgment  of  bail  in  his  own  court, 
twenty  five  cents: 

For  attendance  at  chambers  upon  the  hearing  of  any  motion 
for  any  order  which  such  officer  may  have  the  authority  to 
grant,  twenty-five  cents: 

Every  necessary  order  upon  any  special  application,  or  in 
the  progress  of  a  cause,  except  orders  to  stay  proceedings, 
twenty-five  cents : 

Attending  on  showing  cause  of  action ;  on  the  examination 
of  a  witness  conditionally,  or  upon  any  proceeding  to  perpe- 
tuate testimony,  or  upon  any  other  special  matter  where  no 
fee  is  specially  provided  for  the  service  rendered  on  such 
attendance,  twenty-five  cents: 

For  settling  every  case  made,  and  every  bill  of  exceptions 
at  chambers,  one  dollar,  to  be  divided  among  the  judges  act- 
ing in  the  settlement  thereof: 

Signing  a  judgment,  twelve  and  a  half  cents: 

Taxing  a  bill  of  costs,  twenty-five  cents: 

Taking  acknowledgment  of  satisfaction  of  a  judgment, 
thirty-seven  and  a  half  cents: 

For  any  service  rendered  by  a  county  judge  or  recorder,  not 
herein  provided  for,  and  which  a  supreme  court  commissioner 
is  authorised  to  perform,  the  same  fee  as  is  allowed  by  law  to 
stich  commissioner  for  the  like  service: 

For  attendance  on  taking  any  depositions,  upon  any  inquiry 
instituted  by  the  governor,  relating  to  the  official  misconduct 
of  any  officer,  two  dollars  for  each  day  necessarily  occupied: 

•  IjL— 83 
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TITL1  *"  For  issuing  any  summons  or  process  of  subpoena,  to  com- 
pel the  attendance  of  any  witness  in  any  proceeding  before 
any  such  judge  or  other  officer,  twenty-five  cents: 

For  every  attachment  or  warrant  of  commitment  against  a 
witness  or  any  other  person,  in  a  civil  proceeding,  twenty-five 
cents: 

A  warrant  of  restitution,  or  to  put  any  party  in  possession 
of  lands,  thirty-seven  and  a  half  cents. 

Laws  of  1823,  42?,  §  11 ;  sect.  27  repealed  by  Laws  of  1840,  ch.  386. 
See  Laws  of  1840,  ch.  238;  1847,  ch.  277,  ch.  339;  1849,  ch.  95;  185\ 
ch.  775.    Post,  vol.  3,  p.  302 ;  vol.  4,  pp.  555,  698,  699. 

1637]         §  28.  Fees  of  the  Officers  who  are  authorised  by  Jaw  to  per- 
euSTfor  °m"         f0*™  the  following  services: 

particular        For  administering  an  oath  or  affirmation,  in  cases  where  no 
■er?  cob.     ^  .g  gp^jgjjy  provided  for  by  law,  and  certifying  the  same 
when  required,  twelve  and  a  half  cents: 

For  taking  the  acknowledgment  of  bail  in  the  supreme 
court,  and  in  any  court  of  common  pleas  or  mayor's  court, 
twenty-five  cents : 

For  taking  the  acknowledgment  of  satisfaction  of  a  decree 
in  chancery,  or  of  a  judgment  in  the  supreme  court,  court  of 
common  pleas  or  mayor's  court,  thirty-seven  and  a  half 
cents: 

For  taking  and  certifying  the  acknowledgment  or  proof  of 
any  conveyance  or  mortgage  of  real  estate,  or  any  instrument 
concerning  real  estate,  which  by  law  may  be  recorded,  thirty- 
seven  and  a  half  cents  for  each  person  making  such  acknow- 
ledgment, and  for  each  person  whose  execution  of  such 
conveyance,  mortgage  or  instrument,  shall  be  proved: 

But  where  a  lease  and  release  of  the  same  premises  shall  be 
executed  at  the  same  time,  they  shall  be  considered  as  one 
conveyance. 

See  Laws  of  1840,  oh.  238;  1847,  ch.  339  •   1857,  ch.  tt5. 

Fees  ef  §  29.  Fees  of  Justices  of  the  Peace,  in  proceedings  be/ore  themy 

tie  peace.  not  provided  for  in  the  Second  Chapter  of  this  Act. 

A  warrant  for  the  apprehension  of  any  person  charged  with 
any  violation  of  the  laws  concerning  the  internal  police  of 
this  state,  or  with  being  the  father  of  a  bastard,  nineteen 
cents: 

Endorsing  any  such  warrant  issued  from  another  county, 
twelve  and  a  half  cents: 

A  summons  for  any  offence  relating  to  the  internal  police 
of  this  state,  or  in  case  of  any  special  proceedings 'to  recover 
the  possession  of  land,  or  otherwise,  twenty-five  cents: 

Drawing,  signing  and  depositing  with  the  clerk  of  the 
county,  a  record  of  a  conviction,  thirty-seven  and  a  half 
cents: 

An  execution  upon  any  conviction  before  him,  nineteen 
cents: 

Drawing,  copying  and  certifying  a  bond  or  recognizance, 
and  filing  the  same  with  the  county  clerk,  twenty-five  cents 
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A  warrant  of  commitment  for  any  cause,  nineteen  cents': 

Every  subpoena,  six  cents : 

For  a  precept  to  summon  a  jury,  thirty-seven  and  a  half 
cents: 

Swearing  any  jury,  twenty-five  cents : 

Hearing  the  matter  concerning  which  a  jury  is  summoned, 
fifty  cents  : 

Beceiving  and  entering  their  verdict,  twelve  and  a  half 
cents: 

For  taking  and  certifying  the  acknowledgment  of  any  in- 
strument which  is  required  to  be  acknowledged  before  a  jus- 
tice, twenty-five  cents : 

For  a  view  of  premises  alleged  to  be  deserted,  fifty  cents. 

See  Laws  of  1840,  ch.  238 :  1847,  ch.  339 ;  1857,  eh.  M5.  Post,  voL  3, 
p.  302 ;  voL  4,  p.  698,  699. 

§  30.  Fees  of  Clerks  of  the  Supreme  Court,  Clerks  of  the  Cir-    W* 
cuit  Courts,  and  of  Courts  of  Common  Pleas  and  Mayvr's***?^ 
Courts  ;  Clerks  of  Counties,  and  Register  of  Deeds  in  City  court,  and 
of  New-York ;  for  any  of  the  services  herein  specified.         <?«**  *& 

See  act  amendatory  Laws  of  1840,  ch.  386,  342 ;  Laws  of  1853,  ch.  142. 
Post,  voL  4,  p.  684,  665. 

Sealing'  every  writ,  exemplification  or  certificate,  when 
required,  twelve  and  a  half  cents: 

Entering  an  appearance,  retraxit,  discontinuance,  non-suit  ^ 

or  default,  twelve  and  a  half  cents: 

Entering  the  return  of  every  writ,  and  filing  such  writ, 
twelve  cents: 

Entering  every  rule  in  term,  foimded  upon  a  motion,  eigh- 
teen cents  for  each  folio : 

Entering  every  other  rule,  not  exceeding  two  folios,  six 
cents;  and  for  every  additional  folio,  four  cents: 

For  certified  copies  of  rules,  the  same  fee  as  for  entering 
such  rule: 

Every  report  upon  an  assessment  of  damages,  or  other  mat- 
ter referred  to  him,  fifty  cents : 

Every  certificate,  twelve  and  a  half  cents:  but  not  to  be 
allowed  for  certifying  any  paper  to  be  a  copy,  for  the  copying 
of  which  he  shall  be  paid : 

Galling  and  swearing  a  jury,  nineteen  cents: 
Swearing  each  witness  on  trial,  six  cents;  and  swearing  every 
constable  to  take  charge  of  a  jury,  six  cents: 

Entering  every  cause  in  a  calendar  for  the  court,  and 
making  a  copy  thereof  for  the  use  of  the  bar,  twelve  and  a 
half  cents: 

Beceiving  and  entering  a  verdict,  twelve  and  a  half  cents: 

Certified  copy  of  the  minutes  of  a  trial,  when  requested, 
twenty-five  cents : 

Docketing  a  judgment,  twelve  and  a  half  cents;  and  for 
every  transcript  of  such  docket,  six  cents: 

Entering  satisfaction  of  a  judgment,  twelve  and  a  half 
cents: 
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Drawing  a  foreign  jury,  in  any  cause,  pursuant  to  the  order 
of  a  court,  seventy-five  cents: 

Attendance  on  striking  a  special  jury,  certifying  the  names 
selected,  and  delivering  such  certificate  to  each  party,  one 
dollar: 

Beading  and  filing  a  habeas  corpus,  certiorari,  or  unit  of 
error,  twelve  and  a  half  cents: 

For  a  caputs,  subpoena,  or  execution,  when  issued  by  a  clerk 
on  request,  and  for  sealing  the  same,  twenty-five  cents: 

Filing  a  declaration  or  other  pleading,  an  affidavit  or  other 
paper  or  proceeding,  a  judgment  or  other  record,  six  cents;  a 
plea  with  a  notice  annexed,  to  be  considered  as  one  pleading; 
and  no  allowance  to  be  made  for  reading  any  paper  or  pro- 
ceeding in  any  case: 

Copies  and  exemplifications  of  records  and  of  pleadings,  to 
be  returned  on  certiorari  or  writ  of  error;  copies  and  exem- 
plifications of  all  records,  pleadings  and  proceedings,  famished 
on  request,  where  no  special  provision  is  otherwise  made; 
eight  cents  for  each  folio: 
(609]  To  the  clerk  of  the  supreme  court  for  searching  the  dockets 
of  judgments  in  his  office,  including  transcripts,  ten  cents  for 
each  year: 

To  the  clerk  of  the  superior  court  in  New-York,  for  search- 
ing the  dockets  of  judgments  in  his  office,  ten  cents  .for  each 
year: 

To  a  county  clerk  for  searching  the  records  in  his  office,  or 
the  records  of  mortgages  deposited  in  his  office  by  loan-offieeis 
and  commissioners  of  loans,  or  the  dockets  of  judgments ; 
for  each  year,  five  cents; 

Recording  conveyances  of  real  estate,  and  all  other  instru- 
ments, which  by  law  may  be  recorded,  ten  cents  for  each 
folio: 

Filing  every  certificate  of  the  satisfaction  of  a  mortgage, 
and  entering  such  satisfaction,  twenty-five  cents: 

Entering  a  minute  of  a  mortgage  being  foreclosed,  tea 
cents: 

Entering  in  a  book,  the  bond  of  every  collector,  twelve  and 
a  half  cents: 

Searching  for  such  bond,  six  cents: 

Entering  satisfaction  thereof,  twelve  and  half  cents: 

Eeceiving  and  filing  every  paper  deposited  with  him  for  safe 
keeping,  three  cents: 

Searching  for  every  such  paper  on  request,  three  cents  foi 
each  paper  examined: 

Eeceiving  and  filing  the  papers  of  any  insolvent,  or  relating 
to  the  proceedings  against  any  absent,  concealed,  absconding 
or  imprisoned  debtor,  twelve  and  half  cents  in  each  case,  and 
such  papers  are  not  to  be  charged  as  having  been  separately 
filed: 

Searching  for  such  papers,  six  cents  for  each  year  for  which 
searches  shall  be  made : 
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For  determining  and  certifying  the  sufficiency  of  the  sureties    TmM  a 
of  any  sheriff,  fifty  cents: 

For  every  report  upon  the  title  of  the  parties  in  partition, 
pursuant  to  a  reference  for  that  purpose,  one  dollar: 

For  every  report  respecting  the  incumbrances  upon  the 
estate  or  interest  of  any  party  in  partition,  pursuant  to  a  rule 
or  order  for  that  purpose,  one  dollar: 

For  investing  the  proceeds  of  the  sale  of  any  estate,  under 
proceedings  in  partition,  pursuant  to  the  order  of  the  court, 
one  half  of  one  per  cent,  upon  any  sum  not  exceeding  two 
hundred  dollars,  and  one  quarter  of  one  per  cent,  for  any 
excess: 

For  receiving  the  interest  on  such  investments,  and  paying 
over  the  same  to  the  persons  entitled,  one  half  of  one  per  cent: 
•  To  every  county  clerk,  for  attendance  in  canvassing  the  votes 
given  at  any  election,  two  dollars: 

For  drawing  all  necessary  certificates  of  the  result  of  such 
canvass,  and  copies  thereof,  the  same  fees  as  are  allowed  to 
attornies  in  courts  of  common  pleas,  for  drafts  and  copies  of 
pleadings: 

For  recording  such  certificates,  the  same  fees  as  are  allowed 
for  recording  deeds: 

For  making  and  transmitting  certified  copies  of  the  returns     i640* 
of  commissioners  of  common  schools,  six  cents  for  each  folio, 
to  be  paid  by  the  county : 

For  giving  notice  to  the  governor,  of  persons  who  have 
taken  the  oath  of  office,  three  cents  for  each  name: 

For  giving  such  notice  of  persons  who  have  neglected  to 
take  the  oath  of  office,  or  to  file  or  renew  any  security,  within 
the  time  required  by  law,  and  of  any  vacancy  created  by  any 
officer  dying  or  removing  out  of  the  county  or  place  for  which 
he  was  appointed,  and  of  all  other  vacancies  in  his  county, 
six  cents  for  each  name  so  reported: 

Notifying  every  person  appointed  to  office,  twenty-five 
cents,  and  all  expenses  actually  and  necessarily  incurred  by 
him  in  giving  any  notice,  which  the  comptroller  shall  deem 
reasonable: 

For  searching  for  a  bail  piece  and  annexing  it  to  recog- 
nizance roll/ twelve  and  half  cents: 

For  recording  every  certificate  of  incorporation,  authorised 
by  law  to  be  recorded,  seventy-five  cents : 

For  entering  in  the  minutes  of  the  court  a  license  to  keep  a 
ferry,  and  for  a  copy  thereof,  one  dollar: 

For  taking  and  entering  a  recognizance  from  any  person 
authorised  to  keep  a  ferry,  twenty-five  cents. 

Laws  of  1818,  281,  J  13  k  19;  1823,  425;  182?,  245;  15*  How.  P.  B., 

225. 
Sect.  31,  repealed  by  Laws  of  1840,  ch.  386. 
Sect  32,  repealed  by  Laws  of  1844,  ch.  300. 
Sect.  33,  repealed  by  Laws  of  1840,  ch.  386. 
See  Laws  of  1844,  ch.  127.    Post,  vol  4,  p.  694. 
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TITLE  8. 

[643] 
Surveyors* 
fees. 


Commis- 
sioners in 
partition. 


Referees' 
fees. 


Fees  to 
Jurors. 


Supervisors 
may  allow 
daily  pay, 
Ac. 


[644) 


How  raised. 


Allowance 
how  paid. 


New-York 
excepted. 


§  34.  Surveyors'  Fees. 

For  actual  service  in  surveying,  laying  out,  marking  and 
mapping  any  real  estate,  of  which  partition  shall  be  made 
pursuant  to  law,  or  of  which  dower  shall  be  admeasured, 
two  dollars  and  fifty  cents  per  day : 

For  each  of  his  necessary  chain  and  flag  bearers,  and  other 
necessary  assistants,  one  dollar  per  day : 

§  35.  Fees  of  Commissioners  appointed  to  make  partition,  or 
to  admeasure  dower. 

For  every  day's  actual  and  necessary  service,  two  dollars  to 
each  commissioner. 

§  36.  Fees  of  Referees. 

For  each  day  necessarily  spent  in  the  business  of  the  refer- 
ence, two  dollars  to  each  referee,  and  one  dollar  per  day  for 
his  expenses ;  to  be  paid  on  making  their  report,  by  the  pre- 
vailing party : 

For  drawing,  copying  and  signing  a  report,  pursuant  to  the 
order  of  the  court,  the  same  fees  as  are  allowed  to  attornies 
for  similar  services  in  the  court  where  the  cause  shall  be 
depending,  to  be  paid  by  the  party  obtaining  such  order. 

1  R.  L.,  517,  §  4;  see  Code,  §  313.    Port,  vol.  5,  p.  91. 

§  37.  Jurors9  Fees,  for  serving  in  any  Court,  or  before  ami 
Officer. 

To  each  juror  impannelled  to  try  a  cause  in  any  circuit 
court  or  court  of  common  pleas,  twenty-five  cents  for  each 
cause  in  which  he  shall  be  impannelled,  to  be  paid  by  the 
party  noticing  the  cause  for  trial,  or  if  noticed  by  both  parties, 
to  be  paid  by  such  party  as  the  court  shall  direct  : 

The  boards  of  supervisors  of  the  respective  counties  of  this 
state,  may,  at  their  annual  meeting,  direct  a  sum  not  exceed- 
ing one  dollar  per  day,  to  be  allowed  to  every  grand  juror  and 
to  every  petit  juror,  for  attending  the  courts  of  record  held 
within  such  county,  in  addition  to  any  other  fees  which  such 
jurors  may  receive ;  or  they  may  direct  such  allowance  to  be 
made  to  grand  jurors  only,  or  to  petit  jurors  only ;  and  they 
may  also  direct  an  allowance  to  be  made  to  such  jurors,  for 
travelling,  in  coming  to  and  returning  from  such  courts,  not 
exceeding  three  cents  per  mile : 

Whenever  any  board  of  supervisors  shall  have  directed  any 
allowance  to  be  made  to  jurors,  as  herein  provided,  they  shall 
raise  such  sum  as  may  be  necessary  for  that  purpose,  in  the 
same  manner  as  other  county  charges  are  by  law  to  be  raised 
and  collected : 

The  sums  so  allowed  by  any  board  of  supervisors  to  any 
jurors,  shall  be  paid  to  them  by  the  county  treasurer  of  the 
county,  on  the  production  of  a  certificate  of  the  clerk  of 
the  court  at  which  such  jurors  shall  have  attended,  speci- 
fying the  time  each  juror  has  actually  attended,  and  the 
distance  travelled  by  Mm : 

The  foregoing  provisions  shall  not  apply  to  jurors  in  the 
city  of  New-York,  who  shall  be  allowed  twelve  and  a  half 
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cents,  each  juror,  for  every  action  in  which  he  is  sworn  as   TEM  * 
such ;  nor  shall  they  apply  to  jurors  in  the  city  and  county  of 
Albany : 

To  each  juror  sworn  in  any  action  in  a  mayor's  court, 
twenty-five  cents : 

To  each  juror  sworn  befora  any  officer  in  any  special  pro- 
ceeding allowed  by  law,  or  before  any  sheriff  upon  any  writ 
of  inquiry,  or  try  any  claim  to  personal  property,  twelve  and 
a  half  cents. 

See  Laws  of  1836,  ch,  410. 

§  38.  Fees  of  Sheriffs  in  executing  Process  issued  by  the  dif-  fflwmp* 
ferent  Courts  of  Law  and  Equity,  and  by  Judicial  and  fee*' 
other  Officers. 

For  serving  a  capias  ad  respondendum,  writ  of  replevin, 
summons,  or  any  other  process  by  which  a  suit  shall  be  com- 
menced in  a  court  of  law,  citation,  scire  facias  or  declaration, 
when  there  shall  have  been  no  process  previous  thereto,  fifty 
cents  : 

For  travelling  in  making  any  such  service,  six  cents  per 
mile,  for  going  only,  to  be  computed  in  all  cases  from  the 
court-house  of  the  county ;  and  if  there  be  two  or  more  courts 
houses,  to  be  computed  from  that  which  shall  be  nearest  to 
the  place  where  the  service  shall  have  been  made ;  except  that 
in  the  county  of  Oneida,  such  travel  shall  be  computed  from 
the  court-house  in  Whitestown : 

For  taking  a  bond  of  a  plaintiff  in  replevin,  or  taking  a 
bond  on  the  arrest  of  a  defendant,  or  taking  his  endorsement 
of  appearance,  or  for  taking  a  bond  in  any  other  case,  where 
he  is  authorised  to  take  the  same,  for  which  no  fee  is  herein 
allowed,  thirty-seven  and  a  half  cents : 

For  a  certified  copy  of  such  bond,  twenty-five  cents : 

For  a  note  of  every  capias,  delivered  to  a  defendant  on 
request,  six  cents : 

For  a  copy  of  every  summons,  scvre  facias  or  declaration 
served  by  him,  when  made  by  a  sheriff,  the  same  fees  as  are 
allowed  to  attornies  in  .the  court  in  which  the  action  is  pend- 
ing, for  making  such  copy : 

For  a  copy  of  every  other  writ,  when  demanded  or  required     [«**] 
by  law,  nineteen  cents : 

Returning  a  writ,  twelve  and  a  half  cents : 

For  serving  an  attachment  for  the  payment  of  money,  or 
an  execution  for  the  collection  of  money,  or  a  warrant  for  the 
same  purpose,  issued  by  the  comptroller  or  by  any  county 
treasurer,  for  collecting  the  simi  of  two  hundred  and  fifty 
dollars,  or  less,  two  cents  and  five  mills  per  dollar;  and  for 
every  dollar  collected,  more  than  two  hundred  and  fifty,  one 
cent  and  two  and  a  half  mills : 

Advertising  goods  or  chattels,  lands  or  tenements,  for  sale, 
on  any  execution,  two  dollars ;  and  if  the  execution  be  stayed 
or  settled,  after  advertising  and  before  sale,  one  dollar : 

The  fees  allowed  by  law  and  paid  by  such  sheriff  to  any 
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TaLMZ-  printer  for  publishing  an  advertisement  of  the  sale  of  real 
estate  for  not  more  than  six  weeks ;  and  for  continuing  such 
advertisement  more  than  six  weeks,  or  for  publishing  the 
postponement  of  any  such  sale,  the  expense  of  such  con- 
tinuance or  postponement  shall  be  paid  by  the  party  requiring 
the  same  : 

The  fees  herein  allowed  for  the  service  of  an  execution,  and 
for  advertising  thereon,  shall  be  collected  by  virtue  of  such 
execution,  in  the  same  manner  as  the  sum  therein  directed  to 
be  levied : 

But  when  there  shall  be  several  executions  against  the 
defendant,  at  the  time  of  advertising  his  property,  in  the  hands 
of  the  same  sheriff,  there  shall  be  but  one  advertising  fee 
charged  on  the  whole,  and  the  sheriff  shall  elect  on  whicb 
execution  he  will  receive  the  same : 

For  every  certificate  on  the  sale  of  real  estate,  the  same 
fees  for  drawing  and  for  two  copies  thereof,  as  are  allowed  for 
drafts  and  copies  to  attornies  in  the  court  from  which  the 
execution  issued,  together  with  the  clerk's  fee  for  filing  one 
of  such  certificates,  to  be  collected  as  other  fees  on  execution: 

For  drawing  and  (executing  a  deed,  pursuant  to  a  sale  of 
real  estate,  one  dollar,  to  be  paid  by  the  grantee  in  Buch  deed: 

Serving  a  writ  of  possession  or  of  restitution;  putting  any 
person  entitled,  into  the  possession  of  premises,  and  removing 
the  tenant,  one  dollar  and  twenty-five  cents ;  and  the  same 
compensation  for  travelling  to  serve  the  same,  as  is  herein 
allowed  on  the  service  of  a  capias  ad  respondendum  : 

Taking  a  bond  for  the  liberties  of  the  jail,  thirty-seven  and 
a  half  cents : 

For  summoning  the  jury  to  attend  any  court,  fifty  cents  in 
each  cause  noticed  for  trial  at  such  court,  or  placed  on  the 
calendar,  thereof,  for  trial : 

Summoning  a  jury  upon  a  writ  of  inquiry,  or  in  any  case 
where  it  shall  become  necessary  to  try  the  title  to  any  personal 
property,  attending  such  jury,  and  making  and  returning  the 
inquisition,  one  dollar  and  fifty  cents  t 
[646i  Summoning  a  foreign  or  special  jury,  pursuant  to  a  venire 
for  that  purpose,  and  returning  the  panel,  one  dollar  and 
twelve  and  a  half  cents : 

Summoning  a  jury,  pursuant  to  any  precept  or  summons 
of  any  officer,  in  any  special  proceeding,  one  dollar ;  and  for 
attending  such  jury  when  required,  fifty  cents : 

Bringing  up  a  prisoner  upon  a  habeas  corpus,  to  testify  or 
answer  in  any  court,  one  dollar  and  fifty  cents;  and  foi 
travelling  each  mile  from  the  jail,  twelve  and  a  half  cents : 

For  attending  any  court  with  such  prisoner,  one  dollar  pei 
day,  besides  actual  necessary  expenses : 

Bringing  upon  any  habeas  corpus,  with  the  cause  of  his 
arrest  and  detention,  one  dollar  and  fifty  cents,  and  for  travel- 
ling, twelve  and  a  half  cents  for  each  mile  from  the  jail : 
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Attending  before  any  officer  with  a  prisoner,  for  the  purpose 
of  having  him  surrendered  in  exoneration  of  his  bail;  or 
attending  to  receive  a  prisoner  so  surrendered  who  was  not 
committed  at  the  time ;  and  receiving  any  such  prisoner  into 
his  custody,  in  either  case,  one  dollar : 

Attending  a  view,  one  dollar  eighty-seven  and  a  half  cents 
per  day;  going  and  returning,  one  dollar  twenty-five  cents  per 
day: 

For  serving  an  attachment  against  the  property  of  a  debtor, 
under  the  provisions  of  Chapter  five  of  the  second  part  or 
against  a  ship  or  vessel  under  the  provisions  of  the  Eighth 
title  of  Chapter  Eight  of  part  third,  fifty  cents  with  such 
additional  compensation  for  his  trouble  and  expenses  in  taking 
possession  of  and  preserving  the  property  attached  as  the* 
officer  issuing  the  warrant  shall  certify  to  be  reasonable.  And 
where  the  property  so  attached  shall  afterwards  be  sold  by 
the  sheriff  he  shall  be  entitled  to  the  same  poundage  on  the 
sum  collected,'  as  if  the  sale  had  been  made  under  an  execu- 
tion: 

Laws  of  1830,  eh.  320,  §  56. . 

For  making  and  returning  an  inventory  and  appraisal,  such 
compensation  to  the  appraisers,  not  exceeding  one  dollar  to 
each  per  day,  for  each  day  actually  employed,  as  the  officer 
issuing  the  attachment  shall  allow,  and  the  same  compensation 
for  drafting  and  copying  the  inventory,  as  is  allowed  for 
drafts  and  copies  to  attornies  in  the  supreme  court : 

For  selling  any  property  so  attached,  and  for  advertising 
such  sale,  the  same  allowance  as  for  sales  on  executions : 

For  executing  any  warrant  to  remove  any  person  from 
lands  belonging  to  the  people  of  this  state,  or  to  Indians, 
such  sum  as  the  comptroller  shall  audit  and  certify  to  be  a 
reasonable  compensation : 

For  giving  notice  of  any  general  or  special  election,  to  the 
inspectors  of  the  different  towns  and  wards  of  his  county, 
one  dollar  for  each  town  or  ward,  and  the  expenses  of  publish- 
ing such  notices  as  required  by  law;  such  fees  and  expenses 
to  be  paid  by  the  supervisors  of  the  county,  as  part  of  the 
contingent  charges  thereof: 

For  any  services  which  may  be  rendered  by  a  constable,  the 
same  fees  as  are  allowed  by  law,  for  such  services,  to  a  con- 
stable. 

Laws  of  1818,  281,  §  14. 

For  any  person  committed  to  prison  and  every  person  dis- 
charged from  prison  in  civil  cases  twenty-five  cents  for 
receiving  and  twenty-five  cents  for  discharging  to  be  paid  by 
the  plaintiff  in  the  process. 

For  summoning  constables  to  attend  the  supreme  court  or 
any  other  court  fifty  cents' for  each  constable* 

For  attending  the  supreme  court  two  dollars  per  day: 
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For  mileage  on  every  execution,  six  cents  per  mile,  for 
going  only,  to  be  computed  from  the  court  house. 

Laws  of  1839,  ch.  320;  I860,  ch.  225.  Post,  vol.  4,  p.  698.  31  B.,  90; 
14  How.  P.  R,  568;  3  How.  P.  R,  232;  29  How.  P.  E.,  2 ;  14  Ab., 
289. 

§  39.  Fees  of  Coroners. 

For  all  services  rendered  by  them,  the  same  fees  as  are 
herein  allowed  to  sheriffs  for  similar  services: 

For  confining  a  sheriff  in  any  house,  on  civil  process,  two 
dollars  for  each  week,  to  be  paid  by  such  sheriff  before  he 
shall  be  entitled  to  be  discharged  from  such  confinement. 
§  40.  Fees  of  Constables,  for  services  in  special  proceedings 
in  civil  cases,  not  provided  for  in  the  Second  Chapter  of 
this  Act. 
Serving  a  summons,  twelve  and  half  cents;  serving  a 
warrant,  nineteen  cents;  mileage  for  going  only,  six  cents 
for  each  mile: 
Serving  a  warrant  of  distress  for  rent,  one  dollar: 
Making  and  certifying  an  inventory  of  the  articles  taken, 
the  cause  of  the  distress,  and  the  amount  of  rent  due,  and 
leaving  one  copy  thereof,  one  dollar: 

Summoning  and  swearing  appraisers,  and  taking  the 
appraisement,  fifty  cents,  and  twenty-five  cents  to  each  of 
the  appraisers: 

Advertising  and  selling  any  property  distrained  for  rent  or 
doing  damage;  or  levying  any  fine,  penalty  or  sum,  pursuant 
to  any  warrant;  the  same  fees  as  are  allowed  for  similar 
services  on  executions  from  justices'  courts: 

Arresting  and  committing  any  person,  pursuant  to  process 
fifty  cents;  and  mileage  for  going  only,  six  cents: 

And  for  any  services  not  herein  provided  for,  which  may 
be  rendered  by  a  constable,  the  same  fees  as  are  allowed  by 
law  to  sheriffs,  for  similar  services: 

For  attending  any  court  pursuant  to  a  notice  from  the  sheriff 
for  that  purpose,  one  dollar  and  fifty  cents  a  day  in  the  city 
of  New- York,  and  one  dollar  and  twenty-five  cents  a  day  in 
each  of  the  other  counties  of  this  state;  which  fees  shall  be 
chargeable  to  the  county,  and  shall  be  paid  by  the  treasurer 
thereof,  on  the  production  of  the  certificate  of  the  cleik, 
specifying  the  number  of  days  each  constable  shall  have 
attended. 

2^,411;  4  Cow.,  146. 

§  41.  Fees  of  Notaries  Public. 

For  drawing  and  copy  of  protest  of  the  non-payment  of  a 
promissory  note  or  bill  of  exchange,  or  of  the  non-acceptance 
of  such  bill,  twenty-five  cents: 

For  drawing  and  copy  of  every  other  protest,  seventeen 
cents  for  every  folio;  and  for  sealing  the  same,  twenty-five 
cents: 

For  drawing,  copy,  and  serving  every  notice  of  non-pay- 
ment of  a  bill  or  note,  or  non-acceptance  of  a  bill,  twenty-five 
cents: 
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For  drawing  and  copy  of  any  affidavit  or  other  paper  or    OTLB  * 
proceeding,  for  which  provision  is  not  herein  made,  the  same 
fees  as  are  allowed  to  attornies  in  the  supreme  court,  for  drafts 
and  copies. 

See  Laws  of  1837,  ch.  476;  1855,  ch.  145.    Post*  voL  4>  p.  683. 

§  42.  Fees  of  Canal  Commissioners,  and  other  Public  Officers,     t«*8i 
for  the  services  herein  specified.  SSSSS, 

For  drawing  and  copying  any  lease  or  deed,  to  be  executed  Ac- 
by  them  or  any  of  them,  in  cases  where  the  payment  of  such 
service  is  required  by  law  to  be  made  by  the  lessee  or  grantee, 
and  no  provision  is  made  by  law  for  such  service,  the  same 
fees  as  are  allowed  to  attornies  in  the  supreme  court,  for 
drawing  and  copying  pleadings,  not  to  exceed  three  dollars; 
but  such  fees  shall  not  be  charged  to  the  people  of  this  state, 
in  any  case,  unless  specially  directed  by  law. 

§  43.  Fees  for  Publishing  in  Neivspapers,  Legal  Notices  and  JJJSjJj^ 
Advertisements.  notices. 

For  publishing  notices  of  any  application  by  an  insolvent, 
under  the  provisions  of  the  fifth  Chapter  of  the  Second  Part 
of  the  Revised  Statutes,  and  furnishing  the  evidence  of  such 
publication,  for  six  weeks,  one  dollar  and  sixty-seven  cents; 
if  published  ten  weeks,  two  dollars. 

1  R.  L.,  371,  §  28;  Laws  of  1821,  249,  §  1. 

§  44.  Such  notice  may  be  published  hi  the  following  manner :  JSSffiffiSg. 

First,  a  general  heading,  stating  whether  such  notices  are 
ior  the  purpose  of  being  discharged  from  debt,  or  for  the  pur- 
pose of  having  the  person  exonerated  from  imprisonment, 
shall  be  prefixed  to  each  class  of  applicants;  next,  the  name 
of  the  applicant;  next,  the  date  of  the  first  publication  of 
such  notice;  next,  the  name  of  the  officer  before  whom 
creditors  are  required  to  appear;  next,  the  place  appointed 
.  for  such  appearance;  next,  the  time  for  such  appearance: 

And  every  such  publication  shall  be  deemed  as  valid,  as  if 
such  notice  had  been  published  at  length. 

§  45.  For  publishing  any  other  notice,  or  any  order,  citation,  Sf S|^Bg 
summons,  or  any  other  proceeding  or  advertisement,  required  *<>"<** 
by  law  to  be  published  in  any  newspaper,  not  more  than  fifty 
cents  per  folio  for  the  first  insertion,  and  twenty  cents  per 
folio  for  each  subsequent  insertion  after  the  first. 

Laws  of  1818,  235;  1829,  104. 

§  46.  If  all  the  printers  and  proprietors  of  newspapers  in  JfiBS^ 
any  county  in  which  any  notice,  order,  citation,  or  other  pro- 
ceeding or  advertisement,  is  by  law  required  to  be  published, 
shall  refuse  to  insert  the  same  for  the  price  therein  specified, 
then  it  shall  be  lawful  to  publish  the  same  in  the  state  paper, 
instead  of  a  newspaper  printed  in  such  county;  and  the  state 
printer  shall  not  demand  or  receive  any  greater  price  for  the 
publication  thereof,  than  that  above  prescribed. 

§  47.  If  such  notice  or  other  advertisement  be  required  by  «»■ 
law  to  be  published  in  the  state  paper,  and  also  in  a  newspaper 
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of  any  county,  and  the  printers  and  proprietors  of  news- 
papers in  such  county,  shall  all  refuse  to  publish  the  same  for 
the  price  herein  specified,  then  such  notice  or  advertisement 
[•49]  may  be  published  in  a  newspaper  printed  nearest  to  the  place 
where  any  person  shall  be  required  to  appear,  or  where  any 
act  or  proceeding  is  to  be  had,  pursuant  to  such  advertise- 
ment, the  printer  of  which  will  consent  to  publish  the  same 
for  the  said  price.  Such  publication  shall  be  as  valid,  as  if 
made  in  the  county  required  by  law. 

Discing      §  48.  If  no  printer  will  consent  to  publish  such  notice  or 

Si'on  advertisement  for  the  said  prices,  on  proof  thereon  being  made 
as  herein  after  required,  the  law  requiring  such  publication  in 
any  particular  county,  shall  not  take  effect,  or  be  in  force  in 
respect  to  such  notice  or  advertisement. 

sgxsui  §  49.  In  all  cases  in  which  notices  shall  be  published  in  the 

dayit*  state  paper,  or  in  a  newspaper  of  any  other  county,  in  conse- 
quence of  the  refusal  as  aforesaid  of  the  printers  or  propri- 
etors of  newspapers  in  any  county,  and  in  which  an  affidavit 
of  such  publication  shall  be  required  by  law,  there  shall  also 
be  an  affidavit  of  application  having  been  made  to  all  the 
printers  or  proprietors  of  newspapers  printed  in  such  county, 
of  the  price  as  above  specified  having  been  tendered  to  them 
for  publishing  such  notice,  order,  citation,  advertisement,  or 
proceeding,  and  of  their  having  refused;  which  affidavit, 
together  with  proof  of  such  publication  in  the  state  paper,  or 
in  any  other  newspaper  as  herein  required,  shall  be  deemed 
evidence  of  a  compliance  with  any  law  requiring  such  notice, 
order,  citation,  proceeding  or  advertisement,  to  be  published 
in  any  particular  county. 

Notice  in  g  50.  When  notice  of  any  sale  by  virtue  of  a  mortgage, 
shall  be  "published  in  the  state  paper,  pursuant  to  the  provi- 
sions of  this  Title,  a  copy  of  the  said  notice  shall  be  served  at 
least  six  weeks  before  the  time  of  such  sale,  on  the  person  in 
possession  of  the  mortgaged  premises,  in  all  cases  where  the 
premises  are  occupied ;  and  where  they  are  not  occupied,  and 
the  mortgagor,  his  heirs  or  personal  representatives,  shall 
reside  in  the  county  where  such  premises  lie,  then  upon  such 
mortgagor,  his  heirs  or  personal  representatives,  as  the  case 
may  be.  Proof  of  the  service  of  such  notice  may  be  made, 
certified  and  recorded,  in  the  same  manner  and  with  the  like 
effect,  as  proof  of  the  publication  of  a  notice  of  sale  under  a 
mortgage. 

Laws  of  1818,  235. 

Atorney-        §  51.  Fees  of  the  Attorney-General. 

The  attorney-general  shall  be  allowed  at  the  rate  of  five 
dollars  per  day,  for  his  services  on  occasions  where  he  may 
attend  on  behalf  of  the  people  of  this  state,  without  the  state 
of  New  York ;  and  he  shall  be  allowed  all  charges  for  expen- 
ditures and  disbursements,  necessarily  incurred  by  him,  in  or 
about  the  prosecution  or  defence  of  any  action,  right  or  claim, 
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in  which  the  people  of  thid  state  may  be  interested,  to  be   TBaM4' 
audited  and  allowed  by  the  comptroller. 

2  R.  L.,  21  j  Laws  of  1847,  ch.  499.    Post,  vol.  3,  p.  30. 

TITLE  TV.  WO] 

GENERAL  PROVISIONS  CONCERNING  THB  FEES  OF  OFFICEBS 
AND  PERSONS  TO  WHOM  AXY  ALLOWANCE  IS  MADE  FOB 
SERVICES. 

Sec.   1.  This  chapter  not  to  extend  to  criminal  caaes. 

2.  Fees  herein  not  to  apply  to  cases  where  special  provisions  exist 

3.  Certain  officers  entitled  to  make  searches,  Ac,  without  charge. 

4.  Folio,  to  consist  of  one  hundred  words. 

5.  Prohibition  against  taking  greater  fees  than  are  allowed. 

6.  Fees  not  to  be  taken  until  service  rendered,  except,  &c. 

7.  Penalty  for  violating  two  last  sections. 

8.  Same  person  not  to  receive  fee  in  two  capacities,  Ac. 

9.  Fees  not  to  be  taxed  unless  counsel  employed ;  or  services  rendered,  Ac. 

10.  For  what  services  prospective  costs  may  be  taxed. 

11.  Warrant  of  attorney ;  plaints ;  precipes,  venires,  not  to  be  taxed. 

12.  One  draft  only  to  be  taxed. 

13.  Writings  copied  into  proceedings,  Ac,  not  to  be  counted  as  drafts. 

14.  Fees  for  certified  copies  to  be  allowed. 

15.  Fees  not  to  be  allowed  attornies,  Ac,  as  witnesses. 

16.  Charges  against  the  state,  to  be  audited  by  comptroller. 

17.  Fee  for  administering  oath  of  office ;  when  not  to  bo  charged. 

§  1.  The  provisions  of  this  Chapter  shall  not  extend  to  allow  criminal 
any  fees  or  compensation  for  services  in  any  proceedings,  %£&$?' 
treated  of  in  the  Fourth  Part  of  the  Eevised  Statutes. 

§  2.  The  allowance  of  any  fees  by  this  Chapter,  shall  not  special 
apply  to  any  case  where  special  provision  is  made  by  law  for 
any  particular  service ;  but  the  fees  for  such  service  shall  be 
such  as  are  provided  in  the  statute  requiring  the  service  or 
providing  the  compensation  therefor. 

§  3.  The  secretary  of  state,  comptroller,  treasurer,  attorney-  certain 
general  and  surveyor-general,  respectively,  shall  be  authorised  {E^Si10 
to  require  searches  in  the  respective  offices  of  each  other,  and  tonB- 
in  the  offices  of  the  clerks  of  the  supreme  court,  for  any 
papers,  records  or  documents,  necessary  to  the  discharge  of 
the  duties  of  their  respective  offices,  and  to  require  copies 
thereof  and  extracts  therefrom,  without  the  payment  of  any 
fee  or  charge  whatever. 

1  B.  L.,  482,  §  1. 

§  4.  Whenever  the  term  "  folio  "  is  used  in  this  Chapter,  it  "Folio"  . ' 
shall  be  construed  to  mean  one  hundred  words ;  counting  d°flned- 
every  figure  necessarily  used,  as  a  word. 

12  w.,  m. 

S  5.  No  judge,  justice,  sheriff,  or  other  officer  whatsoever,  or  M«*}°» 
other  person  to  whom  any  fees  or  compensation  shall  be  pro 
allowed  by  law  for  any  service,  shall  take  or  receive  any  other 
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TratB  L    or  greater  fee  or  reward  for  such  service,  but  such  as  is  or 
shall  be  allowed  by  the  laws  of  this  state. 

1  R.  L.,  111,4  1  R.L.,  3,  §1;  2  D.,  41 ;  IH.,88;  26  W.,  462;  23  W, 
59;  16  W.,  46 ;  6  Cow.,  663;  14  Ad.,  229. 

jeee  when  §  6.  No  fee  or  compensation  allowed  by  law,  shall  be  de- 
*.v-«  man^e^  or  re^iyej  by  any  officer  or  person,  for  any  service, 
unless  such  service  was  actually  rendered  by  him ;  except  in 
the  case  of  charges  for  prospective  costs,  herein  after  specified. 
But  this  section  shall  not  prevent  any  officer  from  demanding 
[65i]  any  fee  herein  allowed  for  any  service,  of  which  he  is  entitled 
by  law  to  require  the  payment,  previous  to  rendering  such 
service. 

8  Pai.,  617  ;  2  Pal,  4T5 ;  6  Cow.,  661. 

Penalty.  §  7.  A  violation  of  either  of  the  two  last  sections  shall  be 
deemed  a  misdemeanor;  and  the  person  guilty  thereof,  shall 
be  liable  to  the  party  aggrieved,  for  treble  the  damages  sus- 
tained by  him. 

2B.L,  30,  §5;  IE,  88. 

Fees  in  two  §  8.  When  the  same  person  shall  act  as  attorney  and  coun- 
capaciues.  ge^  or  M  soiicitor  and  counsel,  in  the  same  cause,  he  shall  not 
be  entitled  to  fees  in  both  capacities,  in  relation  to  the  same 
motion,  hearing,  trial,  pleading,  or  other  matter;  but  shall 
elect  in  which  capacity  he  will  receive  compensation  for  such 
service.  But  for  particular  services  rendered  in  a  cause  by  an 
attorney  or  solicitor,  in  reference  to  any  matter  for  which  no 
counsel  fee  shall  be  allowed,  he  shall  be  entitled  to  the  fees 
allowed  for  such  services. 

2  K  L.,  30,  §  4;  Laws  of  1847,  ch.  455,  §  11. 

Fees  to  §  9.  No  fee  shall  be  taxed  for  any  counsel,  unless  such  coun- 

coan»ei,&c  g^  was  actoajiy  employed;  nor  for  any  services  as  having 

been  rendered  by  any  counsel,  solicitor,  attorney,  clerk,  sheriff 

or  other  officer,  in  the  progress  of  a  cause,  unless  such  service 

was  actually  rendered;  except  when  otherwise  provided. 

Laws  of  1818,  2T9,  §  5. 

Prospective      §  10.  Prospective  costs  may  be  charged  and  taxed,  for  filing 
coatl>*         and  docketing  a  judgment  roll  or  decree,  and  for  one  execu- 
tion thereon. 
certain  pro-      §  11.  No  allowance  shall  be  made  for  drawing,  copying  or 
Souo  oe     filing  any  warrant  of  attorney,  in  a  suit  actually  brought; 
Uxed*        or  any  plaint;  or  any  precipe  for  any  writ,  rule,  order,  or  other 
proceeding;  or  any  venire,  unless  in  cases  where  it  shall  have 
been  actually  awarded  to  summon  a  foreign  jury. 
one  draft        g  12.  Whenever  an  allowance  is  made  for  drafting  any  pro- 
cess, pleading  or  proceeding,  it  shall  bo  made  for  only  one 
draft  of  the  same  process,  pleading  or  proceeding,  notwith- 
standing several  may  have  been  issued  or  used, 
^"iedfnto      $  13.  No  record,  writ,  return,  pleading,  instrument  or  other 
draft*.  "     writing  copied  into  any  pleading,  proceeding,  entry,  process 
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or  suggestion,  shall  be  computed  as  any  part  of  the  draft  of    nndB** 
such  pleading  or  other  proceeding. 

2B.L,  15. 

S  14.  The  legal  fees  paid  for  certified  copies  of  the  deposi-  ^r{JJ6d 
tions  of  witnesses,  filed  in  any  clerk's  office,  and  of  any    pei' 
documents  or  papers  recorded  or  filed  in  any  public  office, 
necessarily  used  on  the  trial  of  a  cause,  or  on  the  assessment 
of  damages,  shall  be  allowed  in  the  taxation  .of  costs. 

§  15.  No  counsel  or  attorney  in  any  cause,  shall  be  allowed  JJ^S?68' 
any  fee  for  attending  as  a  witness  in  such  cause. 

1  R.  L,  418,  §  11;  1  H.,  144;  28  How.  P.  R,  261. 

§  16.  The  fees  and  charges  of  officers,  for  services  rendered  comptroi- 
to  the  people  of  this  state,  or  chargeable  to  the  state,  and  certa^*1*11 
which  have  been  heretofore  audited  by  the  court  of  exchequer,  ^igjjj. 
shall  hereafter  be  audited  by  the  comptroller,  and  paid  on  his 
warrant. 

§  17.  No  fee  shall  be  charged  by  any  officer,  for  administer-  Admim* 
ing  the  oath  of  office  to  any  member  of  the  legislature,  to  UFSlc?*11 
any  military  officer,  to  any  inspector  of  elections,  or  to  any 
town  officer;  and  no  more  than  twelve  and  a  half  cents  shall 
be  charged  for  administering  such  oath  to  any  other  officer. 

1  R.  L.,  418,  §  11. 

TITLE  V, 

OF  THE  TAXATION  OP  COSTS. 

Sec.  1.  Fees  of  officers  to  be  taxed  on  being  required. 

2.  After  being  required,  not  to  be  collected,  until  taxed. 

3.  Costs  of  foreclosing  mortgago,  when  to  be  taxed. 

4.  What  charges  to  be  allowed  in  such  case. 

5.  Duties  of  taxing  officers  in  regard  to  items. 

6.  Affidavit  of  amount  due,  when  to  bo  presented. 
.  1.  Certain  charges  to  be  proved. 

8.  Minutes  of  court,  Ac.,  when  to  be  produced. 

§  1.  Upon  the  settlement  of  an  execution  by  a  defendant,  Fees  to  be 
or  upon  settling  any  suit  or  demand,  the  sheriff  or  attorney,  t*xcd# 
claiming  any  fees  which  shall  not  have  been  taxed,  shall,  upon 
being  required  by  the  defendant,  and  on  his  paying  the 
expense  thereof,  have  his  fees  taxed  by  some  proper  officer 
of  the  court  in  which  the  action  may  be  pending,  or  from 
which  the  execution  shall  have  been  issued. 

Laws  of  1818,  279,  §  12. 

§  2.  No  sheriff  or  attorney  shall  collect  any  fees  after  otherwise 
having  been  required  as  aforesaid,  to  have  the  same  taxed,  aMe?oUcctr 
without  such  taxation  having  been  made. 

§  3.  The  costs  and  expenses  of  foreclosing  any  mortgage  coetaofad- 
by  advertisement,  shall  be  taxed  by  some  officer  authorised  mi^Se. 
to  tax  costs  in  the  supreme  court,  upon  the  requisition  of  any 
party  liable  to  pay  the  same,  and  upon  such  party  paying  the 
expense  thereof. 
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_  ~        S  4*  I*1  ti*&  taxation  of  such  costs  and  expenses,  the  follow- 
aiioWed.     ing  allowances  only  shall  be  made : 

1.  For  drawing  and  copies  of  the  advertisement  of  fore- 
closure and  sale,  affidavits  of  the  publication,  posting  and 
serving  thereof,  and  of  the  circumstances  of  the  sale,  and  the 
deed  thereof,  the  same  allowance  as  is  herein  made  to  attor- 
nies  in  the  supreme  court,  for  drawing  and  copies  of  plead- 
ings, and  one  dollar  for  serving  each  copy  of  the  notice  of 
sale  required  by  law  to  be  served : 

2.  A  fee  of  ten  dollars,  for  superintending  the  sale  thereon, 
and  attending  to  the  execution  of  the  necessary  papers : 

&  The  expense  of  publishing  the  advertisement,  according 
to  the  rates  herein  allowed,  for  a  period  not  exceeding  twenty- 
four  weeks,  the  expense  of  posting  such  advertisement  and 
inspecting  the  same,  not  exceeding  one  dollar,  the  expense 
[65sj  of  recording  the  necessary  affidavits,  and  of  the  proving  or 
acknowledgment  of  the  deed,  and  of  its  being  recorded,  and 
of  necessary  postage  and  searches. 

Laws  of  1844,  ch.  346.    Post*  rol  4,  p.  667.    6  How.  P.  R,  483;  3 
How.  P.  R.,  231. 

not?  of  §  5.  Every  officer  authorised  to  tax  costs  in  any  court  of 
oiiiGen.  law  or  equity,  or  for  services  rendered  in  any  proceeding 
authorised  by  law,  shall  examine  the  bills  presented  to  him 
for  taxation,  whether  such  taxation  be  opposed  or  not,  and 
shall  be  satisfied  that  the  items  charged  in  such  bill  are  correct 
and  legal ;  he  shall  strike  out  all  charges  for  services  which, 
in  his  judgment,  were  not  necessary  to  be  performed,  and  for 
all  folios  in  pleadings,  entries  or  proceedings,  which  were 
unnecessarily  inserted ;  and  he  shall  strike  out  the  charges  for 
more  than  two  counts  for  the  same  cause  of  action  in  any 
declaration,  and  the  charges  for  more  than  two  pleas  of  the 
same  matter  of  defence  in  any  plea. 

Laws  of  1818,  2?9,  §  12;  1  B.  Ch^  328;  1  Pal,  482;  6  PaL,  89. 

Affidavit  of      §  6.  When  a  bill  of  costs  shall  be  presented  for  taxation, 

SuT"1*      upon  a  judgment  rendered  upon  any  bond  or  instrument 

having  a  penalty,  before  such  bill  shall  be  taxed,  an  affidavit 

of  the  plaintiff  or  his  attorney  shall  be  produced,  specifying 

the  amount  due  by  the  condition  thereof. 

5  H.,  491 ;  Code,  §  304.    Post,  yoL  5,  p.  81. 

certain  §  7.  When  there  shall  be  charges  in  a  bill  for  the  attendance 

bo^'ed.  of  any  witness,  or  for  copies  or  exemplifications  of  documents 
or  papers,  or  for  any  other  disbursements,  except  to  officers 
for  services  rendered,  such  charges  for  witnesses  shall  not  be 
taxed,  without  an  affidavit  stating  the  distance  they  respec- 
tively travelled,  and  the  days  they  actually  attended;  and 
such  charges  for  copies  shall  not  be  taxed  without  an  affidavit 
that  such  copies  were  actually  and  necessarily  used,  or  were 
necessarily  obtained  for  use ;  nor  shall  such  disbursements  be 
allowed  without  an  affidavit  specifying  the  items  thereof  par- 
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ticularly,  nor  unless  they  appear  to  have  been  necessary  and   mLM  * 
reasonable  in  amount. 

6  H.,  317;  4  H^  596;  12  How.  P.  B.,  448;  8  How.  P.  R,  460;  6  How. 
P.  B.,  20*;  6  How.  P.  B.,  468;  Code,  §  311.    Port,  voL  6,  p.  91. 

§  8.  If,  upon  the  trial  of  any  cause,  the  title  to  land  shall  ^{J*06  * 
come  in  question,  or  the  plaintiff's  claim  shall  be  reduced  by  «!*,  &c 
set-offs,  or  the  trespass  shall  appear  to  be  malicious,  or  any  tecefMil 
other  fact  shall  appear,  which  will  entitle  either  party  to  costs, 
or  io  double  costs,  the  judge  or  judges  holding  the  court,  shall, 
on  the  application  of  either  party,  either  before  or  after  verdict 
rendered,  cause  an  entry  to  be  made  in  the  minutes  of  the 
court,  specifying  that  such  title  came  in  question,  or  that  such 
fact  appeared;  and  no  evidence  shall  be  received  by  any 
taxing  officer,  of  such  matter,  other  than  a  certified  copy  of 
such  minutes,  or  the  certificate  of  the  judge  or  judges  who 
tried  the  cause. 

6  W.,  656;  Code,  §  304.   Poet,  voL  6,  p.  SI. 

[The  preceding  ten  chapters,  constituting  the  Thied  Fast  of  the 
Revised  Statutes,  were  finally  passed  as  one  Act,  by  the  Senate  and 
Assembly,  on  the  10th  of  December,  1828,  and  were  on  the  same  day 
approved  and  signed  by  Nathaniel  Fffcheb,  Lieutenant-Governor  of 
the  State,  Mr.  Clinton,  the  Governor,  having  died  on  the  11th  of  Feb* 
ruary  preceding.] 

n.— 86 
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REVISED  STATUTES  ™ 


OF  TEE 


STATE  OF  NEW  YOEK. 


PART  IV. 


[Took  effect  January  1, 1880.] 


AN  ACT  concerning  crimes  and  punishments ;  pro- 
ceedings in  criminal  cases ;  and  prison  discipline. 

Whebeas  it  is  expedient  that  the  several  statutes  of  this 
state,  relating  to  crimes  and  punishments,  proceedings  in 
criminal  cases,  and  prison  discipline,  should  be  consolidated 
and  arranged  in  appropriate  chapters,  titles,  and  articles; 
that  the  language  thereof  should  be  simplified;  and  that 
omissions  and  other  defects  should  be  supplied :  Therefore, 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly ,  do  declare  amd  enact  as  follows : 

CHAP.  I. 

Of  Crimes  and  their  Punishment 

TnxK  1. — Of  crimes  punishable  with  death. 

Tttlb  2. —  Of  offences  against  the  person,  punishable  by  imprisonment 

in  a  state  prison. 
Titub  3. — Of  offences  against  property,  punishable  by  imprisonment  in 

a  state  prison. 


Digitized  by  VjOOQIC 


676 


MURDER  AND  ARSON 


[PAKTIY. 


TRLB  L  Title  4. — Of  offences  affecting  the  administration  of  justice,  punish- 
able by  imprisonment  in  a  state  prison. 

Title  5. — Of.  offences  against  the  public  peace  and  public  morals,  and 
other  miscellaneous  offences,  punishable  by  imprisonment 
in  a  state  prison. 

Title  6. — Of  offences  punishable  by  imprisonment  in  a  county  jail,  and 
by  fines. 

Title  1. — General  provisions  concerning  crimes  and  their  punishment 


mm 


Crimes 
punishable 
with  death. 


Treason. 


Outlawry 
lnt — 


TITLE  L 

OF  CRIMES  PUNISHABLE  WITH  DEATH. 

Sec.  1.  Crimea  punishable  with  death,  enumerated. 

2.  Acta  constituting  treason  against  this  state. 

3.  Effect  of  outlawry  in  treason. 

4.  Enumeration  of  different  species  of  homicide. 

5.  When  homicide  ia  murder. 

6.  When  killing  in  a  duel  out  of  this  state  to  be  murder  here. 
1.  Acquittal,  Ac.,  in  another  state,  Ac.,  to  bar  prosecution  here. 

8.  Petit  treason  abolished. 

9.  Definition  of  arson  in  first  dogree. 

10.  Certain  buildings  not  within  last  section. 

1 1.  Warrant  for  execution  of  convicts. 

12.  13  &  14.  (Repealed.) 

15.  Convicts  not  to  be  reprieved,  except,  Ac. 

16,  17  ft  18.  Proceedings  to  ascertain  insanity  of  convict 
19  to  26.  (Repealed.) 

2*1.  Manner  of  executing  convicts. 

28.  Punishment  of  murder  in  second  degree. 

Section  1.  Every  person  who  shall  hereafter  be  convicted, 

1.  Of  treason  against  the  people  of  this  state : 

2.  Of  murder  in  the  first  degree,  as  those  crimes  are  respect- 
ively declared  in  this  Title,  shall  suffer  death  for  the  same. 

Laws  of  1862,  ch.  191.    Post,  vol.  5,  p.  149.    27  N.  Y.,  346;  24  How 
P.  R.,  388. 

§  2.  The  following  acts  shall  constitute  treason  against  tte 
people  of  this  state : 

1.  Levying  war  against  the  people  of  this  state,  within  this 
state:  or, 

2.  A  combination  of  two  or  more  persons  by  force,  to  usurp 
the  government  of  this  state,  or  to  overturn  the  same,  evi- 
denced by  a  forcible  attempt,  made  within  this  state,  to  ac- 
complish such  purpose :  or, 

3.  Adhering  to  the  enemies  of  this  state,  while  separately 
engaged  in  war  with  a  foreign  enemy,  in  the  cases  prescribed 
in  the  constitution  of  the  United  States,  and  giving  to  sack 
enemies  aid  and  comfort  in  this  state,  or  elsewhere. 

1  R.  L,  145,  §  1. 

§  3.  Whenever  any  person  shall  be  outlawed  upon  a  con- 
viction for  treason,  the  judgment  thereupon  shall  produce  a 
forfeiture  to  the  people  of  this  state,  during  the  lifetime  of 
such  person,  and  no  longer,  of  every  freehold  estate  in  real 
property,  of  which  such  person  was  seised  in  his  own  right,  at 
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the  time  of  such  treason  committed,  or  at  any  time  there- 
after ;  and  of  all  his  goods  and  chattels. 

1RL,  146,  §  9. 

§  4.  The  killing  of  a  human  being  without  the  authority  of  Different 
law,  by  poison,  shooting,  stabbing,  or  any  other  means,  or  in  S£SSe& 
any  other  manner,  is  either  murder  in  the  first  degree,  murder 
in  the  second  degree,  manslaughter,  or  excusable  or  justifia- 
ble homicide,  according  to  the  facts  and  circumstances  of 
each  case. 

Laws  of  1862,  ch.  197.  Post,  vol.  6,  p.  149.  7  N.  Y.,  391,  399 ;  13  W., 
173. 

§  5.  Such  killing,  unless  it  be  manslaughter  or  excusable  Jggjj 
or  justifiable  homicide,  as  hereafter  provided,  shall  be  murder 
in  the  first  degree,  in  the  following  cases  : 

i.  When  perpetrated  from  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  or  of  any  human  being  : 

2.  When  perpetrated  by  any  act  imminently  dangerous  to 
others,  and  evincing  a  depraved  mind,  regardless  of  human 
life,  although  without  any  premeditated  design  to  effect  the 
death  of  any  particular  individual  : 

3.  When  perpetrated  in  committing  the  crime  of  arson  in 
the  first  degree. 

Such  killing,  unless  it  be  murder  in  the  first  degree,  or 
manslaughter  or  excusable  or  justifiable  homicide,  as  herein 
after  provided,  or  when  perpetrated  without  any  design  to 
effect  death  by  a  person  engaged  in  the  commission  of  any 
felony,  shall  be  murder  in  the  second  degree. 

Laws  of  1862,  ch.  197 ;  1860,  ch.  410 ;  16  N.  Y.,  58 :  10  N.  Y.t  120 ;  7 
N.  Y.,  391,  399;  4  B.,  460;  24  W.,  534;  22  W.,  176;  19  W.,  592; 
13  W„  173 ;  15  How.  P.  R.,  560 ;  10  How.  P.  R,  567 ;  9  How.  P.  R, 
165 ;  8  How.  P.  R.,  404 ;  1  P.  0.  R.,  39,  154,  291,  495,  595, 611,  649; 
2  P.  C.  R.,  235;  3  P.  0.  R,  25,  84,  199,  272,  343,  401,  632,  670,  681. 
Post,  vol  5,  p.  149. 

S  6.  Every  inhabitant  or  resident  of  this  state,  who  shall    Hwr) 
by  previous  appointment  or  engagement,  fight  a  duel,  with-  gjftj^ 
out  the  jurisdiction  of  this  state,  and  in  so  doing,  shall  inflict  the  state. 
a  wound  upon  his  antagonist  or  any  other  person,  whereof 
the  person  thus  injured  shall  die  within  this  state,  and  every 
second  engaged  in  such  duel,  shall  be  deemed  guilty  of  mur- 
der within  this  state,  and  may  be  indicted,  tried  and  convicted 
in  the  county  where  such  death  shall  happen. 

Laws  of  1828,  431. 

5  7.  Every  person  indicted  under  the  provisions  of  the  last*"*** 
section,  may  plead  a  former  conviction  or  acquittal  for  tbe**^ 
same  offence,  in  another  state  or  country,  and  if  such  plea  be  HuU,  ** 
admitted  or  established,  it  shall  be  a  bar  to  any  further  or 
other  proceeding  against  such  person  for  the  same  offence, 
within  this  state. 

g  8.  The  killing  of  a  master  by  his  servant,  or  of  a  husband  gjg^ 
by  his  wife,  shall  not  be  deemed  any  other  or  higher  offence  aboiim** 
than  if  committed  by  any  other  person, 

1  R.  It,  67,  §  3. 
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^^  §  9.  Arson  in  the  first  degree,  the  punishment  of  which  is  prescribed 

fl«t  degree,  in  this  Title,  consists  in  wilfully  setting  fire  to,  or  burning,  in  the  nick 
time,  a  dwelling-house  in  which  there  shall  be,  at  the  time,  some  fit- 
man  being ;  and  every  house,  prison,  jail,  or  other  edifice,  which  sfai 
have  been  usually  occupied  by  persons  lodging  therein  at  night,  anal 
be  deemed  a  dwelling-house  of  any  person  so  lodging  therein, 

1  R.  I*,  407,  §  1;  19  N.  Y.,  ?3T;  15  W.f  162;  18  J.  B^  115;  IS  £*, 
203;  1  P.  0.  B^  252,  260;  2  J.  B.,  105. 

Certain  §  10.  But  no  warehouse,  barn,  shed,  or  other  out-house,  shall  b 

boiidtoga    deemed  a  dwelling-house,  or  part  of  a  dwelling-house,  within  the  mesa- 
dade&       ing  of  the  last  section,  unless  the  same  be  joined  to,  immediately  coe- 
nected  with,  and  part  of  a  dwelling-house. 

15  W.,  162. 

Warrant  for     §  11.  Whenever  any  convict  shall  be  sentenced  to  the  punishment 

execution.  0f  <jea^  th0  court,  or  a  major  part  thereof  of  whom  the  presidio; 

judge  shall  always  be  one,  shall  make  out,  sign  and  deliver  tote 

[658]     sheriff  of  the  county  a  warrant,  stating  such  conviction  and  sentence, 

and  appointing  the  day  on  which  such  sentence  shall  be  executed. 

Timeof         §  12.  Such  day  shall  not  be  less  than  four  weeks,  and  not  more  tin 

execution.  eight  weeks,  from  the  time  of  the  sentence. 

Beport  of  g  13.  The  presiding  judge  of  the  court  at  which  such  convictra 
*** triAl-  shall  have  taken  place,  shall  immediately  thereupon  transmit  to  the 
governor  of  this  state,  by  mail,  a  statement  of  such  conviction  aid 
sentence,  with  the  notes  of  testimony  taken  by  such  judge  on  the 
trial.  The  expense  of  such  statement  to  be  estimated  at  the  rate 
allowed  for  drafts  and  copies  of  pleadings  in  the  supreme  court,  shall 
be  audited  by  the  comptroller,  and  paid  out  of  the  treasury. 
When  §  14.  The  governor  shall  be  authorized  to  require  the  opinion  of  the 

£iymor     chancellor,  the  justices  of  the  supreme  court,  and  of  tne  attorney- 
consult      general,  or  any  of  them,  upon  any  statement  so  furnished. 
Reprieve  of     §  15.  No  judge,  court  or  officer,  other  than  the  governor,  shall  have 
oonyicu.     jmy  authority  to  reprieve  or  suspend  the  execution  of  any  oonvict 
sentenced  to  the  punishment  of  death;  except  sheriffs,  in  the  eases 
and  in  the  manner  herein  after  provided. 
1  P.  0.  B.,  262. 
Jury  totrj      §  16.  If,  after  the  convict  shall  have  been  sentenced  to  the  punish- 
lnMnit7'     ment  of  death,  he  shall  become  insane,  the  sheriff  of  the  county,  with 
the  concurrence  of  the  justice  of  the  supreme  court,  or,  if  he  be  absent 
from  the  county,  with  concurrence  of  the  county  judge  of  the  county 
in  which  the  conviction  was  had,  may  summon  a  jury  of  twelve  elect- 
ors to  inquire  into  such  insanity,  and  shall  give  immediate  notice 
thereof  to  the  district  attorney  of  the  county. 
Laws  of  1847,  oh.  328. 
Duty  and        §  17.  The  district  attorney  shall  attend  such  inquiry,  and  may  pro- 
Sstaiet*     duce  witnesses  before  the  jury;  for  which  purpose  he  shall  have  the 
attorney,    game  power  to  issue  subpoenas  as  for  witnesses  to  attend  a  grand  jmy, 
and  disobedience  thereto  may  be  punished  by  the  court  of  oyer  and 
terminer  which  shall  next  sit  in  such  county,  in  the  same  manner  as 
disobedience  to  any  process  issued  by  such  court. 
When  §  18.  The  inquisition  of  the  jury  Bhall  be  signed  by  them  and  the 

S twSS    sheriff    If  it  be  found  by  such  inquisition  that  such  convict  is  insane, 
pended.      the  sheriff  shall  convey  said  convict  to  the  lunatic  asylum  for  insane 
convicts,  there  to  be  kept  at  the  expense  of  the  state  until  such  time  as 
the  superintendent  thereof  shall  certify  to  the  governor  that  said  luna- 
tic is  sane,  and  the  governor  may  thereupon  issue  his  warrant  for  his 
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execution,  if  he  was  convicted  of  murder  in  the  first  degree, 
or  may  direct  that  he  be  imprisoned  in  one  of  the  state  pris- 
ons, according  to  law. 

§  19.  The  sheriff  shall  immediately  transmit  such  inqm-inqjJSL" 
sition  to  the  governor,  who  may  as  soon  as  he  shall  beto 
convinced  of.  the  sanity  of  such  convict,  issue  a  warrant 
appointing  a  time  and  place  for  his  execution,  pursuant  to 
bis  sentence. 

§  20.  If  a  female  convict  sentenced  to  the  punishment  of  *}<£*? 
death  be  pregnant,  the  sheriff  shall  in  like  manner  summon  pregnancy. 
a  jury  of  six  physicians,  and  shall  give  the  like  notice  thereof 
to  the  district  attorney,  who  shall  attend  and  have  power  to 
issue  subpoenas  as  herein  before  provided,  and  with  the  like 
effect.  An  inquisition  shall  in  like  manner  be  made  and 
signed  by  the  jurors  and  the  sheriff. 

§  21.  If,  by  such  inquisition,  it  appear  that  such  female 
convict  is  quick  with  child,  the  sheriff  shall  in  like  manner 
suspend  the  execution  of  her  sentence,  and  shall  transmit  the 
inquisition  to  the  governor. 

§  22.  Whenever  the  governor  shall  be  satisfied  that  such  g>JeraJJt 
female  convict  is  no  longer  quick  with  child,  he  shall  issue  d»*«T 
his  warrant  appointing  a  day  for  her  execution  pursuant  to exeeuti<m- 
her  sentence,  or  he  may  in  his  discretion  commute  her  pun- 
ishment to  perpetual  imprisonment  in  the  state  prison. 

§  23.  Whenever,  for  any  reason,  any  convict  sentenced  to  when  day 
the  punishment  of  death  shall  not  have  been  executed  pur-S^^S1" 
snant  to  such  sentence  and  the  same  shall  stand  in  full  force,  ■*"*** 
the  supreme  court,  on  the  application  of  the  attorney  general 
or  of  the  district  attorney  of  the  county  where  the  conviction 
was  had,  shall  issue  a  writ  of  habeas  corpus  to  bring  such 
convict  before  such  court,  or  if  he  be  at  large  a  warrant  for 
his  apprehension  may  be  issued  by  the  said  court  or  any  jus- 
tice thereof. 

§  24.  Upon  such  convict  being  brought  before  the  court,  Jjgjjj 
they  shall  proceed  to  inquire  into  the  facts  and  circumstances,  wto1™7 
and  if  no  legal  reasons  exist  against  the  execution  of  suchexecnttolL 
sentence  they  shall  sign  a  warrant  to  the  sheriff  of  the  proper 
county  commanding  him  to  do  execution  of  such  sentence  at 
such  time  as  shall  be  appointed  therein,  which  shall  be  obeyed 
by  such  sheriff  accordingly. 

§25.  The  punishment  of  death  shall  in  all  cases  be  in-**^^ 
flicted  by  hanging  the  convict  by  the  neck  until  he  be  dead.  SScUdT 
§  26.  Such  punishment  shall  be  inflicted,  either  in  the  prison  SonVSfSi 
where  the  convict  shall  be  confined,  or  within  an  enclosed  beh*d* 
yard  of  such  prison,  if  there  be  one,  or  in  the  manner  hereto- 
fore accustomed,  at  the  discretion  of  the  sheriff,  whose  duty 
it  shall  be  to  inflict  such  punishment 

[Sections  12,  13,  14,  19,  20,  21,  22,  23,  24,  25,  26  and  29  of  this  Title  were  repealed 
by  LawB  of  1860,  ch.  410.  That  law  of  1860  was  afterward  repealed,  and  {bus  those 
sections  were  restored,  and  are  therefore  now,  except  section  29,  inserted  here.    It  is 
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supposed  that  sections  26  and  2*7  were  repealed  by  the  act  of  1836,  ch.  258,  abolishing 
public  executions. 

The  Title  as  now  given,  is  as  it  was  in  the  Revised  Statutes.  The  other  ads  affect- 
ing it  will  be  found  in  volume  6,  pages  148,  1*73. 

Section  28  was  added  by  Laws  of  1862,  ch.  19*7,  §  ?. 

There  was  no  section  29,  but  in  the  4th  and  5th  editions  of  the  Revised  Statutes  the 
act  of  1846,  ch.  118  (see  vol  5,  p.  174)  was  without  authority  inserted  as  section  29.] 

§  27.  The  judges  of  the  county  courts  of  the  county,  the 
justices  of  the  peace,  and  the  marshals  and  constables  of  the 
city  or  town  in  which  any  execution  is  to  be  had,  shall  be 
notified  thereof  by  the  sheriff,  at  least  three  days  previously, 
and  shall  be  entitled  to  witness  such  execution. 

§  28.  Every  person  who  shall  be  convicted  of  murder  in 
the  second  degree  or  of  arson  in  the  first  degree  as  herein  de- 
fined, shall  be  punished  by  imprisonment  in  a  state  prison  for 
any  term  not  less  than  ten  years. 

See  Laws  of  1862,  ch.  19V.  Post,  vol.  5,  p.  148.  1860,  ch.  410 ;  1847, 
ch.  328;  1846,  ch.  118.  Post,  vol.  5,  p.  174.  1835,  ch.  258.  Poet> 
vol.  5,  p.  173. 
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TITLE  n. 

OF  OFFENCES  AGAINST  THE  PEBSON,  PUNISHABLE  BT 
IMPRISONMENT  IN  A  STATE  PRISON. 

Art.  1.  —  Of  manslaughter. 

Ast.  2.  —  Of  rape,  maiming,  kidnapping,  and  other  offences  against  the  person, 
not  herein  before  enumerated. 

ARTICLE    FIRST. 


Homicidei 
lets  than 
murder. 


Justifiable 
homicides 
bypubllc 
officers. 


OF  MANSLAUGHTER. 


Sec. 


1.  General  classification  of  homicides  not  amounting  to  murder. 

2.  Justifiable  homicides  by  publio  officers. 

3.  Justifiable  homicides  by  individuals. 

4.  Excusable  homicides. 

5.  Verdict  of  not  guilty  to  be  rendered  in  certain  cases  of  homicide. 
6, 1  &  8.  Manslaughter  in  the  first  degree. 

9.  (Repealed.) 

10  &  11.  Manslaughter  in  the  second  degree. 
12, 13, 14, 15, 16, 17.  Manslaughter  in  the  third  degree. 
18,  19.  Manslaughter  in  fourth  degree* 

20.  Punishment  of  manslaughter  in  first,  second  and  third  degrees. 

21.  Punishment  of  manslaughter  in  fourth  degree. 

S  1.  The  killing  of  one  human  being,  by  the  act,  procure- 
ment or  omission  of  another,  in  cases  where  such  killing  shall 
not  be  murder  according  to  the  provisions  of  the  first  Title 
of  this  Chapter,  is  either  justifiable,  or  excusable  homicide,  or 
manslaughter. 

§  2.  Such  homicide  is  justifiable  when  committed  by  public 
officers  and  those  acting  by  their  command  in  their  aid  and 
assistance,  either: 

i.  In  obedience  to  any  judgment  of  a  competent  court:  or, 
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titli  i  ^  When  necessarily  committed  in  overcoming  actual  resis- 
tance to  the  execution  of  some  legal  process,  or  to  the 
discharge  of  any  other  legal  duty:  or, 

3.  When  necessarily  committed  in  retaking  felons  who  have 
been  rescued,  or  who  have  escaped :  or, 

4.  When  necessarily  committed  in  arresting  felons  fleeing 
from  justice. 

n>.  by  indi-      §  3.  Such  homicide  is  also  justifiable,  when  committed  by 
Yidoaii.      any  j^jsq,^  jjx  either  of  the  following  cases: 

i.  When  resisting  any  attempt  to  murder  such  person,  or  to 
commit  any  felony  upon  him  or  her,  or  upon  or  in,  any  dwell 
ing-house,  in  which  such  person  shall  be :  or, 

2.  When  committed  in  the  lawful  defen.ce  of  such  person, 
or  of  his  or  her  husband,  wife,  parent,  child,  master,  mistress 
or  servant,  when  there  shall  be  a  reasonable  ground  to  appre- 
hend a  design  to  commit  a  felony  or  to  do  some  great  personal 
injury,  and  there  shall  be  imminent  danger  of  such  design 
being  accomplished :  or, 

3.  When  necessarily  committed  in  attempting  by  lawful 
ways  and  means,  to  apprehend,  any  person  for  any  felony 
committed:  or  in  lawfully  suppressing  any  riot ;  or  in  lawfully 
keeping  and  preserving  the  peace. 

7  N.  T.,  396;  2  N.  T.,  198 ;  4  B.f  469;  19  W.,  669;  1  P.  0.  B,  164;  4$ 
B.,  636. 

Bzcnttbie      §  4.  Such  homicide  is  excusable  when  committed, 
0sa  c  ***      i.  By  acciden  t  and  misfortune,  in  lawfully  correcting  a  child 
or  servant ;  or  in  doing  any  other  lawful  act  by  lawful  means 
with  usual  and  ordinary  caution,  and  without  any  unlawful 
intent:  or, 

2.  By  accident  and  misfortune,  in  the  heat  of  passion,  upon 
any  sudden  and  sufficient  provocation,  or  upon  a  sudden  com- 
pel]   bat,  without  any  undue  advantage  being  taken,  and  without 
any  dangerous  weapon  being  used,  and  not  done  in  a  cruel  or 
unusual  manner. 

1  P.  C.  R,  154. 

verfict  of      §  5.  Whenever  it  shall  appear  to  the  jury,  on  the  trial  of 
"'certain   any  person  indicted  for  murder  or  manslaughter,  that  the 
caM8'       alleged  homicide  was  committed  under  circumstances,  or  in 
cases,  where  by  law  such  homicide  was  justifiable  or  excus- 
able, the  jury  shall  render  a  general  verdict  of  not  guilty. 
tcM?t25h"     S  6-  The  killing  of  a  human  being,  without  a  design  to  effect 
Ant  degree,  death,  by  the  act,  procurement  or  culpable  negligence  of  any 
other,  while  such  other  is  engaged, 

i.  In  the  perpetration  of  aijy  crime  or  misdemeanor  not 
amounting  to  felony :  or, 

2.  In  an  attempt  to  perpetrate  any  such  crime  or  misde- 
meanor, 

In  cases  where  such  killing  would  be  murder  at  the  common 
law,  shall  be  deemed  manslaughter  in  the  first  degree. 

19  W.,  692;  9  Pai.,  680 ;  3  P.  C.  R.,  377 ;  1  P.  C.  R.,  659. 

ib.  §  7.  Every  person  deliberately  assisting  another  in  the  com- 
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mission  of  self-murder,  shall  be  deemed  guilty  of  manslaughter    ***• L 
in  the  first  degree. 

§  8.  The  Wilftil  killing  of  an  unborn  quick  child,  by  any  £^?Xfb' 
injury  to  the  mother  of  such  child,  which  would  be  murder  tf  fiwt  degree, 
it  resulted  in  the  death  of  such  mother,  shall  be  deemed  man- 
slaughter in  the  first  degree. 

Section  9  repealed  by  Lows  of  1845,  ch.  260. 

§  10.  The  killing  of  a  human  being,  without  a  design  to  ^MEL^ 
effect  death,  in  a  heat  of  passion,  but  in  a  cruel  and  unusual      \y^^ 
manner,  unless  it  be  committed  under  such  circumstances  as     r 
to  constitute  excusable  or  justifiable  homicide,  shall  be  deemed 
manslaughter  in  the  second  degree. 

15  How.  P.  &,  560 ;  1  P.  C.  R.,  291. 

§  11.  Every  person  who  shall  unnecessarily  kill  another, Ib- 
either, 

1.  While  resisting  an  attempt  by  such  other  person  to  com- 
mit any  felony,  or  to  do  any  other  unlawful  act :  or, 

2.  After  such  attempt  shall  have  failed : 

Shall  be  deemed  guilty  of  manslaughter  in  the  second 
degree. 

3  W.,  360. 

g  12.  The  killing  of  another,  in  the  heat  of  passion,  without  S^e!hW 
a  design  to  effect  death,  by  a  dangerous  weapon,  in  any  case 
except  such  wherein  the  tolling  of  another  is  herein  declared 
to  be  justifiable  or  excusable,  shall  be  deemed  manslaughter 
in  the  third  degree. 

1P.0.R,  291. 

§  13.  The  involuntary  killing  of  a  human  being,  by  the  act, **• 
procurement,  or  culpable  negligence  of  another,  while  such 
other  person  is  engaged  in  the  commission  of  a  trespass  or 
other  injury  to  private  rights  or  property,  or  engaged  in  an     hm 
attempt  to  commit  such  injury,  shall  be  deemed  manslaughter 
in  the  thM  degree. 

S  14.  If  the  owner  of  a  mischievous  animal,  knowing  its  Ib- 
propensities,  wilfully  suffer  it  to  go  at  large,  or  shall  keep  it 
without  ordinary  care,  and  such  animal,  while  so  at  large,  or 
not  confined,  kill  any  human  being  who  shall  have  taken  all 
the  precautions  which  the  circumstances  may  permit,  to  avoid 
such  animal,  such  owner  shall  be  deemed  guilty  of  man- 
slaughter in  the  third  degree. 

§  15.  Any  person  navigating  any  boat  or  vessel  for  gain,  Ib- 
who  shall  wilfully  or  negligently  receive  so  many  passengers, 
or  such  a  quantity  of  other  lading,  that  by  means  thereof  such 
boat  or  vessel  shall  sink  or  overset,  and  thereby  any  human 
lieing  shall  be  drowned  or  otherwise  killed,  shall  be  deemed 
guilty  of  manslaughter  in  the  third  degree. 

g  16.  If  the  captain  or  any  other  person  having  charge  of  Ib- 
any  steamboat  used  for  the  conveyance  of  passengers,  or  if  the 
engineer  or  other  person  having  charge  of  the  boiler  of  such 
boat,  or  of  any  other  apparatus  for  the  generation  of  steam, 

Digitized  by  VjOOQIC 


degree. 


682  RAPE  AND  MAIMING.  [past  it. 

rmM  %  shall,  from  ignorance  or  gross  neglect,  or  for  the  purpose  of 
excelling  any  other  boat  in  speed,  create,  or  allow  to  be  cre- 
ated, such  an  undue  quantify  of  steam  as  to  bunt  or  break 
the  boiler  or  other  apparatus  in  which  it  shall  be  generated, 
or  any  apparatus  or  machinery  connected  therewith,  by  which 
bursting  or  breaking,  any  person  shall  be  killed ;  every  such 
captain,  engineer,  or  other  person,  shall  be  deemed  guilty  of 
manslaughter  in  the  third  degree. 

fattod  $  17.  K  any  physician,  while  in  a  state  of  intoxication, 
~  shall,  without  a  design  to  effect  death,  administer  any  poison, 
drug,  or  medicine,  or  do  any  other  act,  to  another  person, 
which  shall  produce  the  death  of  such  other,  he  shall  be  deemed 
guilty  of  manslaughter  in  the  third  degree. 

in  fourth        S  18*  r^ie  involuntary  killing  of  another  by  any  weapon,  or 

degreo*  by  means  neither  cruel  nor  unusual,  in  the  heat  of  passion,  in 
any  cases  other  than  such  as  are  herein  declared  to  be  excus- 
able homicide,  shall  be  deemed  manslaughter  in  the  fourth 
degree. 

ib.  S  19.  Every  other  killing  of  a  human  being,  by  the  act,  pro- 

curement or  culpable  negligence  of  another,  where  such  killing 
is  not  justifiable  or  excusable,  or  is  not  declared  in  this  Chap- 
ter murder,  or  in  this  Title  manslaughter  of  some  other  degree, 
shall  be  deemed  manslaughter  in  the  fourth  degree. 

6  N.  Y.f  409 ;  29  B.,  610. 

pnniih-  §  20.  Persons  convicted  of  manslaughter  in  the  first,  second 
Sund  a]"'  or  third  degrees,  shall  be  punished  by  imprisonment  in  a  state 
degrees,      prison,  as  follows : 

i.  Persons  convicted  of  manslaughter  in  the  first  degree,  for 
a  term  not  less  than  seven  years : 
[waj        2.  If  convicted  of  manslaughter  in  the  second  degree,  for  a 
term  not  less  than  four,  and  not  more  than  seven  years : 

3.  If  convicted  of  manslaughter  in  the  third  degree,  for  a 
term  not  more  than  four  and  not  less  than  two  years, 
ib.  in  fourth  §  21.  Every  person  convicted  of  manslaughter  in  the  fourth 
degree,  shall  be  punished  by  imprisonment  in  a  state  prison 
for  two  years,  or  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both  such  fine  and  imprisonment. 

ARTICLE  SECOND. 

OF  RAPE,  MAIMING,  KIDNAPPING,   AND  OTHER   OFFENCES    AGAINST  THE 
PER80N,  NOT  HEREIN  BEFORE  ENUMERATED. 

Sao.  22.  Punishment  of  rape. 

23.  Carnally  knowing  a  woman  without  her  consent,  Ac. 

24.  Compelling  a  woman  to  many,  Ac. 

25.  Taking  a  woman  to  compel  her  to  marry,  Ac 

26.  Taking  females  Under  fourteen  from  their  parents,  Ac 

27.  Punishment  of  mayhem. 

28.  Punishment  for  inveigling  and  kidnapping. 

29.  Place  of  trial  for  kidnapping. 
80.  Consent  of  person  kidnapped,  how  far  defence. 


degree. 
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Sko.,31.  Accessaries  after  the  fact,  to  kidnapping.  *•*•  * 

32.  Selling  persons  of  color  who  have  been  kidnapped. 

33.  Place  of  trial  for  offence  specified  in  last  section. 

34.  Decoying  child  under  twelve  years. 

35.  Exposing  child  under  six  years  with  intent  to  abandon  it. 

36.  Punishment  for  assaults  with  deadly  weapons. 

37.  Causing  poison  to  be  taken,  with  intent  to  kill. 

38.  Poisoning  food  or  water. 

39.  Assaults  to  commit  felonies. 

§  22.  Every  person  who  shall  be  convicted  of  rape,  either,    J^wj 

i.  By  carnally  and  unlawfully  knowing  any  female  child  rape. 
under  the  age  of  ten  years :  or, 

2.  By  forcibly  ravishing  any  woman  of  the  age  of  ten  years 
or  upwards: 

Shall  be  punished  by  imprisonment  in  a  state  prison,  not 
less  than  ten  years. 

1S.L,  166,  g  1;  408;  19  W.,  201. 

§  23.  Every  person  who  shall  have  carnal  knowledge  of  any  Knowing 
woman  above  the  age  of  ten  years,  without  her  consent,  by  wJSont 
administering  to  her  any  substance  or  liquid,  which  shall  pro-  S£Bcni, 
duce  such  stupor,  or  such  imbecility  of  mind  or  weakness  of 
body,  as  to  prevent  effectual  resistance,  shall,  upon  conviction, 
be  punished  by  imprisonment  in  a  state  prison,  not  exceeding 
five  years. 

§  24.  Every  person  who  shall  take  any  woman  unlawfully,  $g*gn**B 
against  her  will,  and  by  force,  menace  or  duress,  compel  her  m"ny%  *c. 
to  marry  him,  or  to  marry  any  other  person,  or  to  be  defiled, 
and  shall  be  thereof  duly  convicted,  shall  be  punished  by 
imprisonment  in  a  state  prison,  not  less  than  ten  years. 

1  R  L.,  156,  §  2. 

§  25.  Every  person  who  shall  take  any  woman  unlawfully,     gimi 
against  her  will,  with  the  intent  to  compel  her  by  force,  i5?t£5bor 
menace  or  duress,  to  marry  him,  or  to  many  any  other  person,  pwpos* 
or  to  be  defiled,  upon  conviction  thereof,  shall  be  punished  by 
imprisonment  in  a  state  prison  for  such  term  as  the  court 
shall  prescribe,  not  less  than  ten  years. 

See  Laws  of  1848,  ch.  105.    Post,  vol.  5,  p.  14*7.    8  B.,  603. 

§  26.  Every  person  who  shall  take  away  any  female  under  Taking 
the  age  of  fourteen  years,  from  her  father,  mother,  guardian, SSerftmr- 
or  other  person  having  the  legal  charge  of  her  person,  with-teen»*c- 
out  their  consent,  either  for  the  purpose  of  prostitution, 
concubinage  or  marriage,  shall,  upon  conviction  thereof,  be 
punished  by  imprisonment  in  a  state  prison  not  exceeding 
three  years,  or  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both  such  fine  and  imprisonment. 

1  P.  C.  R,  383,  453, 474 ;  see  Laws  of  1848,  ch.  111.    Post,  vol.  5,  p.  14*7. 

§  27.  Every  person  who,  from  premeditated  design,  evinced  Panuh- 
by  laying  in  wait  for  the  purpose,  or  in  any  other  manner ;  SlyheV 
or  with  intention  to  kill  or  commit  any  felony ;  shall, 

l.  Out  out  or  disable  the  tongue :  or, 
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OTti  x       2.  Put  out  an  eye :  or, 

3.  Slit  the  lip,  or  slit  or  destroy  the  nose :  or, 

4.  Out  off  or  disable  any  limb  or  member, 

Of  another,  on  purpose,  upon  conviction  thereof,  shall  be 
imprisoned  in  a  state  prison,  for  such  term  as  the  court  shall 
prescribe,  not  less  than  seven  years. 

1RL.,  168,  §1;  6Ab.,  134. 

nmrfjung       §  28.  Every  person  who  shall,  without  lawful  authority, 
MptfnJr.     forcibly  seize  and  confine  any  other,  or  shall  inveigle  or  kidnap 

any  other,  with  intent  either, 
i.  To  cause  such  other  person  to  be  secretly  confined  or 

imprisoned  in  this  state  against  his  will :  or, 

2.  To  cause  such  other  person  to  be  sent  out  of  this  state 
against  his  will :  or, 

3.  To  cause  such  person  to  be  sold  as  a  slave,  or  in  any 
way  held  to  service  against  his  will, 

Shall,  upon  conviction,  be  punished  by  imprisonment  in  a 
state  prison,  not  exceeding  ten  years. 

Laws  of  1817,  143,  g  29;  1827,  348;  14  N.  Y.,  75;  25  W.,  647;  3  P.  C. 
R.,  126;  2  P.  C.  B.,  690;  25  1ST.  T.,  377. 

pi**  ©f         §  29-  Every  offence  prohibited  in  the  last  section  may  be 

UMm        tried  either  in  the  county  in  which  the  same  may  have  been 

committed,  or  in  any  county  through  which  any  person  so 

kidnapped  or  confined  shall  have  been  taken,  while  under  such 

confinement. 

Laws  of  1827,  348,  §  1. 

consent,         $  30-  Upon  the  trial  of  any  such  offence  the  consent  of 
Jrfence.      ^e  person  so  kidnapped  or  confined,  thereto,  shall  not  be  a 
defence,  unless  it  appear  satisfactorily  to  the  jury,  that  such 
consent  was  not  extorted  by  threats  or  by  duress. 

Laws  of  1827,  348,  §  2. 

[66S]        S  31.  Every  person  who  shall  be  convicted  of  having  been 
tokidnarie*  an  accessar3r  a^er  the  fact,  to>  any  kidnapping  or  confinement, 
ping.    *"   herein  before  prohibited,  shall  be  punished  by  imprisonment 
in  a  state  prison,  not  exceeding  six  years,  or  in  a  county  jail, 
not  exceeding  one  year,  or  by  a  fine  not  exceeding  five  hun- 
dred dollars,  or  by  both  such  fine  and  imprisonment. 

Laws  of  1827,  348,  g  3. 

soiling  §  32.  Every  person  who  shall  sell,  or  in  any  manner  trans- 

uSaanSi  *®r  f°r  any  term,  the  services  or  labor  of  any  black,  mulatto 
or  other  person  of  colour,  who  shall  have  been  forcibly  taken, 
inveigled  or  kidnapped  from  this  state,  to  any  other  state, 
place  or  country,  shall,  upon  conviction,  be  punished  by 
imprisonment  in  a  state  prison,  not  exceeding  ten  years,  or  in 
a  county  jail,  not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing one  thousand  dollars,  or  by  both  such  fine  and  imprison- 
ment. 

Laws  of  1817,  143,  §  29 ;  14  N.  Y.,  76 ;  2  P.  0.  R..  690. 

gSSf or         §  33.  Every  offence  prohibited  in  the  last  section,  may  be 
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tried  in  any  county  in  which  the  person  of  colour  so  sold,  or    ABT#  * 
whose  services  shall  be  so  transferred,  shall  have  been  taken, 
kidnapped  or  inveigled,  or  through  which  he  shall  have  been 
carried  or  brought. 

§  34.  Every  person  who  shall  maliciously,  forcibly  or  frau-  gjgjg*;* 
dulently,  lead,  take  or  carry  away,  or  decoy  or  entice  away 
any  child  under  the  age  of  twelve  years,  with  intent  to  detain 
and  conceal  such  child,  from  its  parent,  guardian  or  other 
person  having  the  lawful  charge  of  such  child,  shall,  upon 
conviction,  be  punished  by  imprisonment  in  a  state  prison 
not  exceeding  ten  years,  or  by  imprisonment  in  a  county  jail 
not  exceeding  one  year,  or  by  fine  not  exceeding  five  hundred 
dollars,  or  by  both  such  fine  and  imprisonment. 

§  35.  If  the  father  or  mother  of  any  child  under  the  age  of  £*Jgg; 
six  years,  or  any  other  person  to  whom  any  such  child  shall  wn. 
have  been  confided,  shall  expose  such  child  in  any  highway, 
street,  field,  house  or  out-house,  with  intent  wholly  to  aban- 
don it,  he  or  she,  shall,  upon  conviction,  be  punished  by 
imprisonment  in  a  state  prison,  not  exceeding  seven  years,  or 
in  a  county  jail  not  more  than  one  year. 

§  36.  Every  person  who  shall  be  convicted  of  shooting  at  ^fg^^ 
another,  or  of  attempting  to  discharge  any  kind  of  fire  arms,  weapow.  7 
or  any  air-gun,  at  another,  or  of  any  assault  and  battery  upon 
another,  by  means  of  any  deadly  weapon,  or  by  such  other 
means  or  force,  as  was  likely  to  produce  death;  with  the 
intent  to  kill,  maim,  ravish,  or  rob  such  other  person,  or  in 
the  attempt  to  commit  any  burglary,  larceny  or  other  felony, 
or  in  resisting  the  execution  of  any  legal  process;  shall  be 
punished  by  imprisonment  in  a  state  prison  for  a  term  not 
more  than  ten  years. 

18  How.  P.  K,  135;  1  P.  0.  R.,  321;  21  N.  T.,  401. 

§  37.  Every  person  who  shall  be  convicted  of  having  admin-  £*££*•" 
istered,  or  of  having  caused  and  procured  to  be  administered,  poSSSL 
any  poison  to  any  other  human  being,  with  intent  to  kill  such     i**** 
being,  and  which  shall  have  been  actually  taken  by  such  being, 
whereof  death  shall  not  ensue,  shall  be  punished  by  imprison- 
ment in  a  state  prison  for  a  term  not  less  than  ten  years. 

1  B.  L.,  409,  §  1. 

S  38.  Every  person  who  shall  mingle  any  poison  with  gjg^K 
any  food,  drink  or  medicine,  with  intent  to  kill  or  injure  any  «priDgBf«c 
human  being;  or  who  shall  wilfully  poison  any  spring,  well 
or  reservoir  of  water,  shall,  upon  conviction,  be  punished  by 
imprisonment  in  a  state  prison  not  exceeding  ten  years,  or  in 
j,  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

§  39.  Every  person  who  shall  be  convicted  of  an  assault,  ^E^f*0 
with  ah  intent  to  commit  any  robbery,  burglary,  rape,  man-  $E£u». 
•laughter,  or  any  other  felony,  the  punishment  for  which 
assault  is  not  herein  before  prescribed,  shall  be  punished  by 
imprisonment  in  a  state  prison  for  a  term  not  exceeding  five 
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years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment. 

1RL.,  409,  §9;  1  H.,  352. 

See  Laws  of  1846,  ch.  201;  1848,  ch.  105,  ch.  111.   Post, vol.5, p.  147. 

TITLE  ID. 

OF  OFFENCES  AGAINST  PROPERTY  PUNISHABLE  BY  IMPRISON- 
MENT IN  A  STATE  PRISON. 

Art.  1. — Of  arson. 

Art.  2. —Of  burglary. 

Art.  3.  —  Of  forgery. 

Art.  4. — Of  false  personating  another,  and  cheats. 

Art.  5. — Of  robbery,  embezzlement,  and  larceny. 

ARTICLE  FIRST. 

OF  ARSON. 

Sbo.  1  k  2.  Arson  in  the  second  degree,  declared. 
3,  4  k  6.  Arson  in  the  third  degree,  declared. 
6,  7  A  8.  Arson  in  the  fourth  degree. 
9.  Punishment  of  arson  in  the  second,  third  and  fourth  degrees. 

Anon  in        S  !•  Every  person  who  shall  wilfully  set  fire  to,  or  burn  any 
3J££*       inhabited  dwelling-house,  in  the  day  time,  which,  if  commit- 
ted in  the  night  time  would  be  arson  in  the  first  degree,  shall, 
upon  conviction,  be  adjudged  guilty  of  arson  in  the  second 
degree. 

18  J.  R.t  115;  16  J.  R,  203;  2  J.  R,  105. 

ib.  §  2.  Every  person  who  shall  wilfully  set  fire  to,  or  burn  in 

the  night  time,  any  shop,  ware-house,  or  other  building,  not 
being  the  subject  of  arson  in  the  first  degree,  but  adjoining 
to,  or  within  the  curtilage  of  any  inhabited  dwelling-house, 
so  that  such  house  shall  be  endangered  by  such  firing,  shall, 
upon  conviction,  be  adjudged  guilty  of  arson  in  the  second 
degree. 

5  H.,  402 ;  15  W.,  161 ;  3  P.  C.  R,  69. 

«M7]  S  3.  Every  person  who  shall  wilfully  set  fire  to,  or  bum  in 
Aroofe  the  day  time,  any  shop,  warehouse  or  other  building,  which 
£re«.  *  »  if  committed  in  the  night  time  would  be  arson  in  the  second 

degree,  shall,  upon  conviction,  be  adjudged  guilty  of  arson  in 

the  third  degree. 

1B.L,  408,  §  5;  and  Laws  of  1845,  129. 

n>.  g  4.  Every  person  who  shall  wilfully  set  fire  to,  or  burn  in 

the  night  time,  the  house  of  another,  not  the  subject  of  arson 
in  the  first  or  second  degree ;  any  house  of  public  worship, 
or  any  school  house;  any  public  building  belonging  to  the 
people  of  this  state,  or  to  any  county,  city,  town  or  village, 
or  any  building  in  which  shall  be  deposited  the  papers  of  any 
public  officer;  or  any  barn  or  grist  mill;  or  any  building 
erected  for  the  manufactory  of  cotton  or  woollen  goods,  or 
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both,  op  paper,  iron,  or  any  other  fabric ;  or  any  fulling  mill,    ASt  L 
or  any  ship  or  vessel,  shall,  upon  conviction,  be  adjudged 
guilty  of  arson  in  the  third  degree. 

1B.L,  408,  §  6;  Laws  of  1816, 129;  3  How.  P.  B.,  226;  17  How.  P. 
.  R.,  226;  21  How.  P.  R.,  247. 

§5.  Every  person  who  shall  wilfully  burn  any  building,  Anon  in 
ship  or  vessel,  or  any  goods,  wares,  merchandize,  or  other  degree, 
chattel,  which  shall  be  at  the  time  insured  against  loss  or 
damage  by  fire;  with  intent  to  prejudice  such  insurer,  whether 
the  same  be  the  property  of  such  person  or  of  any  other,  shall, 
upon  conviction,  be  adjudged  guilty  of  arson  in  the  third 
degree. 

1  R.  L.,  408,  §  5;  and  Laws  of  1815,  129;  22  N.  Y.,  180;  1  P.  C.  R., 
560;  Law*  of  1862,  oh.  197.     Post,  toL  5t  p.  148. 

§  6.  Every  person  who  shall  in  the  day  time  wilfully  set  Ar»on  in 
fire  to  or  burn  any  dwelling-house  or  building,  ship  or  vessel,  degre* 
which,  if  committed  in  the  night  time,  would  be  arson  in  the 
third  degree,  shall,  on  conviction  be  adjudged  guilty  of  arson 
in  the  fourth  degree. 

Laws  of  1817,  118;  Laws  of  1827,  244. 

§  7.  Every  person  who  shall  in  the  day  or  night  time,  wil-  n>. 
fully  set  tire  to  or  burn,  any  saw-mill,  any  carding  machine 
or  building  containing  the  same,  any  stack  of  grain  of  any 
kind,  or  any  stack  of  hay ;  not  being  the  property  of  such 
person;  any  toll  bridge,  or  any  other  public  bridge;  shall, 
upon  conviction,  be  adjudged  guilty  of  arson  in  the  fourth 
degree. 

S  8.  Every  person  who  shall  wilfully  set  fire  to  or  burn,  in  it>. 
the  day  or  in  the  night,  any  crop  of  grain  growing  or  stand- 
ing in  the  field,  or  any  nursery  or  orchard  of  fruit  trees  be- 
longing to  another ;  or  any  fence  around  any  cultivated  field 
belonging  to  another ;  or  the  woods  in  any  town,  not  belong- 
ing to  himself;  or  any  grass  or  herbage  growing  on  any 
marshes  or  other  lands,  not  belonging  to  himself;  shall,  on 
conviction,  be  adjudged  guilty  of  arson  in  the  fourth  degree. 

§  9.  Every  person  who  shall  be  convicted  of  any  degree  of  rnnish, 
arson  herein  specified,  shall  be  punished  by  imprisonment  inment 
a  state  prison,  as  follows : 

1.  Of  arson  in  the  second  degree,  for  a  term  not  more  than 
ten  years,  nor  less  than  seven  years : 

2.  Of  arson  in  the  third  degree,  for  any  term  not  more  than    [•« 
seven  years,  and  not  less  than  four  years : 

s.  Of  arson  in  the  fourth  degree,  for  any  term  not  more 
tban  four  years,  and  not  less  than  one  year ;  or  by  imprison- 
ment in  a  county  jail  not  exceeding  a  year. 

Laws  of  1862,  ch.  197.    Post,  vol.  5,  p.  149. 

EL— 87 
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mLE  *  ,  ABTICIJE  ftEGOND, 

€F  BCBGLABY. 

Sec.  10.  Burglary  in  first  degree,  declared. 

11,  12, 13,  14  k  15.  Burglary  in  second  degree,  declared. 
16.  What  buildings  to  be  deemed  dwelling-houses. 
17  1 18.  Burglary  in  third  degree,  declared. 

19.  When  breaking  out  to  be  deemed  burglary. 

20.  Breaking  an  inner  door,  when  burglary. 

21.  Punishment  for  different  degrees  of  burglary. 

Burglary  in     §  10.  Every  person  who  shall  be  convicted  of  breaking  into 
Ant  degree.  anj|  entering,  in  the  night  time,  the  dwelling-house  of  another, 
in  which  there  shall  be  at  the  time  some  human  being,  with 
intent  to  commit  some  crime  therein,  either, 

i.  By  forcibly  bursting  or  breaking  the  wall,  or  an  onto 
door,  window,  or  shutter  of  a  window,  of  such  house,  or  the 
lock  or  bolt  of  such  door,  or  the  fastening  of  such  window  or 
shutter:  or, 

2.  Breaking  in  any  other  manner,  being  armed  with  some 
dangerous  weapon  ?  or  with  the  assistance  and  aid  of  ones 
more  confederates,  then  actually  present,  aiding  and  assisting: 
or, 

3.  By  unlocking  an  outer  door  by  means  of  false  keys,  or  hj 
picking  the  lock  thereof,  shall  be  deemed  guilty  of  burglar? 
in  the  first  degree. 

3  P.  0.  IL,  552;  26  N.  Y.,  200. 

Burglary  in     S  U-  Every  person  who  shall  be  convicted  of  breaking  into 
a^Jee        any  dwelling-house  in  the  day  time,  under  such  circumstances 
as  would  have  constituted  the  crime  of  burglary  in  the  first 
degree,  if  committed  in  the  night  time ;  shall  be  deemed  goiltj 
of  burglary  in  the  second  degree. 
n,  §  12.  Every  person  who  shall  be  convicted  of  breaking  into 

any  dwelling-house  in  the  night  time,  with  intent  to  commit 
a  crime,  but  under  such  circumstances  as  shall  not  constitute 
the  offence  of  burglary  in  the  first  degree ;  shall  be  deemed 
guilty  of  burglary  in  the  second  degree. 

3  P.  C.  R.,  208. 

!k  §  13*  Every  person  who  shall  enter  into  the  dwelling-how 

of  another  by  day  or  by  night,  in  such  manner  as  not  to  cob- 
stitute  any  burglary  herein  before  specified,  with  an  intent  fr 
commit  a  crime ;  or  being  in  the  dwelling-house  of  another, 
shall  commit  a  crime ;  and  shall  in  the  night  time  break  mj 
outer  door,  window,  or  shutter  of  a  window,  or  any  other  p«i 
of  such  house,  to  get  out  of  the  same,  shall  be  adjudged 
guilty  of  burglary  in  the  second  degree. 

ib.  §  14.  Every  person  who  having  entered  the  dwelling-hoc* 

of  another  in  the  night  time,  through  an  open  outer  door  er 
[6«o]  window,  or  other  aperture  not  made  by  such  person,  sbil 
break  any  inner  door  of  the  same  house,  with  the  intent  of 
committing  any  crime,  shall  be  adjudged  guilty  of  burgtaf 
in  the  second  degree. 

ib.  §  15.  Every  person  who  being  admitted  into  any  dwelling- 
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louse  with  the  consent  of  the  occupant  thereof,  or  who  being* 
awfully  in  such  house,  shall  in  the  night  time  break  any  inner 
loor  of  the  same  house  with  the  intent  of  committing  any 
srime  shall  be  adjudged  guilty  of  burglary  in  the  second  degree. 

§16.  No  building  shall  be  deemed  a  dwelling-house,  or  what  to  be 
iny  part  of  a  dwelling-house,  within  the  meaning  of  the  dwelling 
bregoing  provisions,  unless  the  same  be  joined  to,  immedi- bonie' 
itely  connected  with,  and  part  of,  a  dwelling-house. 

§  17.  Every  person  who  shall  be  convicted  of  breaking  and  **g*g 
mtering,  in  the  day,  or  in  the  night  time,  dJgrw. 

i.  Any  building  within  the  curtilage  of  a  dwelling-house, 
)ut  not  forming  a  part  thereof :  or, 

2.  Any  shop,  store,  booth,  tent,  warehouse,  or  other  build- 
ng,  or  any  railroad  car,  ship,  vessel  or  canal  boat,  in  which  any 
roods,  merchandise,  or  valuable  thing  shall  be  kept  for  use, 
jale,  deposit  or  transportation,  with  intent  to  steal  therein, 
>r  to  commit  any  felony,  shall,  upon  conviction,  be  adjudged 
jnilty  of  burglary  in  the  third  degree. 

H.  A  D.,  64;  4  D.,  68;  4  J.  R.,  424;  3  P.  C.  R,  552;  as  amended  by 
Laws  of  1863,  oh.  244.    Post,  yoL  6,  p.  98. 

S  18.  Every  person  who  shall  be  convicted  of  breaking  and  n>. 
mtering  into  the  dwelling-house  of  another,  in  the  day  time, 
m der  such  circumstances  as  would  have  constituted  the  offence 
>f  burglary  in  the  second  degree,  if  committed  in  the  night 
ime,  shall  be  deemed  guilty  of  burglary  in  the  fourth  degree. 

4D.,?0. 

§  19.  The  breaking  out  of  any  dwelling-house,  by  any  per-  Breaking 
w>n  being  therein,  shall  not  be  deemed  such  a  breaking  of  a  house. 
lwelling-house  as  to  constitute  burglary  in  any  case,  other 
ihan  such  as  are  herein  particularly  specified. 

5  20.  The  breaking  of  the  inner  door  of  any  house,  by  any  Breaking 
>erson  being  therein,  shall  not  be  deemed  such  a  breaking  of  aSor.ner 
i  dwelling-house,  as  to  constitute  burglary  in  any  case,  other  . 
;han  such  as  are  herein  particularly  specified. 

§  21.  Burglary  in  the  first  degree  shall  be  punished  by  im-  paniih- 
uisonment  in  a  state  prison,  for  a  term  not  less  than  ten ment" 
fears ;  burglary  in  the  second  degree,  shall  be  punished  by 
m prison m en t  in  a  state  prison,  for  a  term  not  more  than  ten 
rears,  nor  less  thau  five  years;  and  burglary  in  the  third 
legree,  shall  be  punished  by  like  imprisonment  for  a  term  not 
exceeding  five  years. 

1  R.  L.  408,  §  3 ;  Laws  of  1863,  ch.  244,  voL  6,  p.  98. 
ARTICLE  THIRD. 

OF  JPOBGBBY. 
tea  22  A  23.  Cases  enumerated  to  constitate  forgery  in  the  first  degree. 

24.  Forging  certain  seals,  forgery  in  second  degree. 

25.  Altering,  Ac,  records,  Ac  WO] 

26.  Falsely  making,  Ac.,  entries  in  records. 

21.  Officers  making  false  certificates  of  proof  of  deeds,  Ac. 

28.  Counterfeiting  gold  and  silver  coins. 

29.  Forging,  Ac.,  foreign  coins  to  export 
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%mL*  *     Sec.  30.  Engraving  plates  of  bank  bills. 

4      31.  When  plates  to  be  deemed  in  similitude  of  genuine  bQla. 

32.  Selling,  receiving,  counterfeit  notes. 

33.  Forging,  Ac.,  certain  public  and  private  instruments. 

34.  False  entries,  Ac.,  in  certain  public  books  of  accounts. 

35.  And  in  books  of  monied  corporations. 

36.  Having  in  possession  counterfeit  bills,  6a,  with  intent  to  pass. 

37.  Having  in  possession  other  counterfeit  instruments. 

38.  Possessing  counterfeit  coins. 

39.  Uttering  counterfeit  instrument  or  coin. 

40.  Wnen  such  uttering  may  be  forgery  in  fourth  degree, 

41.  Making  false  instrument  in  one's  own  name. 

42.  Punishment  for  different  degrees  of  forgery. 

43.  Total  erasure,  Ac.,  when  forgery. 

44.  Putting  together  parts  of  several  genuine  instruments. 

45.  What  to  be  deemed  writings,  Ac. 

46.  Intent  to  defraud,  when  sufficient 

47.  Affixing  pretended  signatures  to  notes,  Ac,  of  corporations. 

Forgery  in       §  22.  Every  person  who  shall  be  convicted  of  having  fbiged, 

§££.***      counterfeited,  or  falsely  altered, 

i.  Any  will  of  real  or  personal  property,  or  any  deed  or  other 
instrument,  being  or  purporting  to  be  the  act  of  another,  by 
which  any  right  or  interest  in  real  property  shall  be  or  purport 
to  be  transferred,  conveyed,  or  in  any  way  charged  or  affected: 

2.  Any  certificate  or  endorsement  of  the  acknowledgment 
by  any  person  of  any  deed  or  other  instrument  which  by  law 
may  be  recorded,  made,  or  purporting  to  have  been  made  by 
any  officer  duly  authorised  to  make  such  certificate  or  endorse- 
ment: or, 

3.  Any  certificate  of  the  proof  of  any  deed,  will  or  other 
instrument,  which  by  law  may  be  recorded,  made,  or  purport- 
ing to  have  been  made,  by  any  court  or  officer  duly  authorised 
to  make  such  certificate : 

With  intent  to  defraud,  shall  be  adjudged  guilty  of  forgery 
in  the  first  degree. 

1  R.  L.,  405,  §  2  &  3;  8  B.,  562 ;  6  H.,  490;  9  W.t  193;  1  W.,  198;  I 
Cow.,  .72;  18  J.  B.,  165. 

ifc  §  23,  Every  person  who  shall  be  convicted  of  having  forged, 

counterfeited,  or  falsely  altered, 

i.  Any  certificate  or  other  public  security,  issued  or  pur- 
porting to  have  been  issued  under  the  authority  of  this  state, 
by  virtue  of  any  law  thereof,  or  any  bill  of  credit  heretofore 
issued  by  or  under  the  authority  of  the  legislature  of  this  state, 
or  purporting  to  have  been  so  issued,  by  which  certificate,  bill 
or  other  public  security,  the  payment  of  any  money  abso- 
lutely, or  upon  any  contingency,  shall  be  promised,  or  the 
receipt  of  any  money,  goods  or  valuable  thing,  shall  be 
acknowledged:  or, 

2.  Any  certificate  of  any  share,  right  or  interest  in  any 

public  stock,  created  by  virtue  of  any  law  of  this  state,  issued, 

or  purporting  to  have  been  issued  by  any  public  officer;  or 

i«ri]     any  other  evidence  of  any  debt  or  liability  of  the  people  of 
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this  state,  either  absolute  or  contingent,  issued  or  purporting    ART* 8t 
to  have  been  issued  by  any  public  officer :  or, 

3.  Any  endorsement  or  other  instrument,  transferring  or 
purporting  to  transfer  the  right  or  interest  of  any  holder  of 
any  such  certificate,  public  security,  bill  of  credit,  certificate 
of  stock,  evidence  of  debt,  or  liability,  or  of  any  person 
entitled  to  such  right  or  interest: 

With  the  intent  to  defraud  the  people  of  this  state,  or  any 
public  officer  thereof,  or  any  other  person,  shall  be  adjudged 
guilty  of  forgery  in  the  first  degree. 

1  R.  L.,  405,  §  2  *  3. 

S  24.  Every  person  who  shall  forge  or  counterfeit  the  great  fc°ig||n« 
or  privy  seal  of  this  state:  the  seal  of  any  public  office  autho- 
rised by  law;  the  seal  of  any  court  of  record,  including 
surrogate's  seals;  or  the  seal  of  any  body  corporate,  duly 
incorporated  by  or  under  the  laws  of  this  state;  or  who  shall 
falsely  make,  or  forge  or  counterfeit,  any  impression  purport- 
ing to  be  the  impression  of  any  such  seal;  with  intent  to 
defraud,  shall,  upon  conviction,  be  adjudged  guilty  of  forgery 
in  the  second  degree. 

§  25.  Every  person  who,  with  intent  to  defraud,  shall  falsely  ££ ^gfc^ 
alter,  destroy,  corrupt  or  falsify,  **> 

1.  Any  record  of  any  will,  conveyance  or  other  instrument, 
the  record  of  which  shall  by  law  be  evidence:  or, 

2.  Any  record  of  any  judgment  in  a  court  of  record,  or  any 
enrolment  of  any  decree  of  a  court  of  equity:  or, 

3.  The  return  of  any  officer,  court  or  tribunal,  to  any  pro- 
cess of  any  court: 

Shall,  upon  conviction*  be  adjudged  guilty  of  forgery  in  the 
second  degree. 

9  Wn  193. 

§  26.  Every  person  who  shall  falsely  make,  fbrge  or  alter  gfjf  £  ta 
any  entry  in  any  book  of  records;  or  any  instrument  pur-  rewrte.ic! 
porting  to  be  any  record  or  return,  specified  in  the  last 
section;  with  intent  to  defraud,  shall,  upon  conviction,  be 
adjudged  guilty  of  forgery  in  the  second  degree. 

S  27.  If  any  officer  authorised  to  take  the  proof  or  acknow-  ggjj* 
ledgment  of  any  conveyance  of  real  estate,  or  of  any  other  *  ** 
instrument  which  by  law  may  be  recorded,  shall  wilfully  and 
falsely  certify  that  any  such  conveyance  or  instrument  was 
acknowledged  by  any  party  thereto,  when  in  troth  no  such 
acknowledgment  was  made;  or  that  any  such  conveyance  or 
instrument  was  proved,  when  in  truth  no  such  proof  was 
made;  he  shall,  upon  conviction,  be  adjudged  guilty  of 
forgery  in  the  second  degree. 

g  28.  Every  person  who  shall  be  convicted  of  having  counter-  gygjfjj*11 
feited  any  of  the  gold  or  silver  coins,  which  shall  be  at  the 
time  current  by  custom  or  usage  within  this  state,  shall  be    i6y*) 
adjudged  guilty  of  forgery  in  the  second  degree. 

1  B.  L.,  406,  g  6 ;  408,  §  3. 
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g  29.  Every  person  who  shall  be  convicted  of  having 
counterfeited  any  gold  or  silver  coin  of  any  foreign  govern- 
ment or  country,  with  the  intent  of  exporting  the  same,  to 
injure  or  defraud  any  foreign  government  or  the  subjects 
thereof,  shall  be  deemed  guilty  of  forgery  in  the  third  degree. 
g  30.  Every  person  who  shall  be  convicted  of, 
i.  Having  made,  or  engraved,  or  having  caused  or  procured 
to  be  made  or  engraved,  any  plate  in  the  form  or  similitude 
of  any  promissory  note,  bill  of  exchange,  draft,  check,  certifi- 
cate of  deposit,  or  other  evidence  of  debt,  issued  by  any 
incorporated  bank  in  this  state,  or  by  any  bank  incorporated 
under  the  laws  of  the  United  States,  or  of  any  state  or  terri- 
tory thereof,  or  under  the  laws  of  any  foreign  country  or 
government,  without  the  authority  of  such  bank:  or, 

2.  Having  or  keeping  in  his  custody  or  possession,  an> 
such  plate,  without  the  authority  of  such  bank,  with  the 
intent  of  using  or  having  the  same  used  for  the  purpose  of 
taking  therefrom  any  impression  to  be  passed,  sold  or  uttered; 
or, 

3.  Having  or  keeping  in  his  custody  or  possession,  without 
the  authority  of  such  bank,  any  impression  taken  from  any 
such  plate,  with  intent  to  have  the  same  filled  up  and  com- 
pleted for  the  purpose  of  being  passed,  sold  or  uttered:  or, 

*  4.  Having  made  or  caused  to  be  made,  or  having  in  his 
custody  or  possession,  any  plate  upon  which  shall  be  engraved 
any  figures  or  words,  which  may  be  used  for  the  purpose  of 
falsely  altering  any  evidence  of  debt  issued  by  any  such 
incorporated  bank,  with  the  intent  of  having  the  same  used 
for  such  purpose:  . 
Shall  be  adjudged  guilty  of  forgery  in  the  second  degree. 

1  R.  R,  406,  §  8,  10  &  11. 

g  31.  Every  plate  specified  in  the  last  section  shall  be 
deemed  to  be  in  the  form  and  similitude  of  the  genuine 
instrument  imitated,  in  either  of  the  following  cases: 

1.  When  the  engraving  on  such  plate  resembles  and  conforms 
to  such  parts  of  the  genuine  instrument,  as  are  engraved:  or, 

2.  When  such  plate  shall  be  partly  finished,  and  the  p&rt  so 
finished,  resembles  and  conforms  to  similar  parts  of  the 
genuine  instrument. 

1  B.  L,,  406,  §  10.      • 

g  32.  Every  person  who  shall  be  convicted, 

i.  Of  having  sold,  exchanged  or  delivered  for  any  considera- 
tion, any  forged  or  counterfeited  promissory  note,  check,  bill, 
draft  or  other  evidence  of  debt  or  engagement,  for  the  payment 
of  money  absolutely  or  upon  any  contingency,  knowing  the 
same  to  be  forged  or  counterfeited,  with  intention  to  have 
the  same  uttered  or  passed:  or, 

2.  Of  having  offered  any  such  note  or  other  instrument  for 
sale,  exchange  or  delivery  for  any  consideration,  with  the  like 
knowledge  and  with  the  like  intention :  or, 
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3.  Of  having  received  any  such  note  or  other  instrument     ABT  * 
upon  a  sale,  exchange,  or  delivery,  for  any  consideration,  with 
the  like  knowledge,  and  with  the  like  intention : 

Shall  be  adjudged  guilty  of  forgery  in  the  second  degree. 

IIUI4,  406>§7;  6  J.  B.,  320. 

§  33.  Every  person  who,  with  intent  to  injure  to  defraud,  Forging 
shall  falsely  make,  alter,  forge,  or  counterfeit,  SSlSiS. 

1.  Any  instrument  or  writing,  being,  or  purporting  to  be, 
any  process  issued  by  any  competent  court,  magistrate  or 
officer ;  or  being,  or  purporting  to  be,  any  pleading  or  pro- 
ceeding filed  or  entered  in  any  court  of  law  or  equity ;  or 
being,  or  purporting  to  be,  any  certificate,  order  or  allowance 
by  any  competent  court  or  officer,  or  being,  or  purporting  to 
be,  any  license  or  authority  authorised  by  any  statute  : 

2.  Any  instrument  or  writing,  being,  or  purporting  to  be, 
the  act  of  another,  by  which  any  pecuniary  demand  or  obli- 
gation shall  be,  or  shall  purport  to  be,  created,  increased, 
discharged  or  diminished,  or  by  which  any  rights  or  property 
whatever,  shall  be,  or  purport  to  be,  transferred,  conveyed, 
discharged,  diminished  or  in  any  manner  affected,  the  punish- 
ment of  which  is  not  herein  before  prescribed : 

By  which  false  making,  forging,  altering  or  counterfeiting, 
any  person  may  be  affected,  bound,  or  in  any  way  injured  in 
his  person  or  property,  upon  conviction  thereof,  shall  be 
adjudged  guilty  of  forgery  in  the  third  degree. 

17  N.  T.,  205  j  9  B.,  670;  8  B.,  660;  6  H.,  491;  23  W.,  637;  21  W., 
412,609;  17  W.,  640;  12  W.,  425;  a  W.,  141,  193;  1  W.,  198;  9 
Cow.,  778;  6  Cow.,  72;  18  J.  B.,  164;  14  J.  R.,  348;  5  J.  R.,  237, 
236 ;  4  J.  R,  296 ;  2  J.  Ca.,  342;  25  K.  Y.,  382. 

§  34*  Every  person  who,  with  intent  to  defraud,  shall  make  Forcing 
any  false  entry,  or  shall  falsely  alter  any  entry  made,  in  any  SJnit^c. 
book  of  accounts,  kept  in  the  office  of  the  comptroller  of  this 
state,  or  in  the  office  of  the  treasurer,  or  of  the  surveyor-gene- 
ral, or  of  any  county  treasurer,  by  which  any  demand  or 
obligation,  claim,  right  or  interest,  either  against,  or  in  favor 
of,  the  people  of  this  state,  or  any  county  or  town,  or  any 
individual,  shall  be,  or  shall  purport  to  be  discharged,  dimin- 
ished, increased,  created,  or  in  any  manner  affected,  shall, 
upon  conviction,  be  adjudged  guilty  of  forgery  in  the  third 
degree. 

§  35,  Every  person  who,  with  intent  to  defraud,  shall  make  gjgjjpj^ 
any  false  entry,  or  shall  falsely  alter  any  entry  made,  in  any  ^ration*1* 
book  of  accounts  kept  by  any  monied  corporation  within  this 
state,  or  in  any  book  of  accounts  kept  by  any  such  corpora- 
tion, or  its  officers,  and  delivered  or  intended  to  be  delivered, 
to.  any  person  dealing  with  such  corporation,  by  which  any 
pecuniary  obligation,  claim  or  credit,  shall  be,  or  shall  purport 
to  be,  discharged,  diminished,  increased,  created,  or  in  any 
manner  affected,  shall,  upon  conviction,  be  adjudged  guilty  of 
forgery  in  the  third  degree. 

§  36.  Every  person  who  shall  have  in  his  possession  any  j,^ 
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forged,  altered  or  counterfeit  negotiable  note,  bill,  draft  or 
other  evidence  of  debt,  issued  or  purporting  to  have  been 
issued,  by  any  corporation  or  company  duly  authorised  for 
that  purpose  by  the  laws  of  the  United  States  or  of  this  state, 
or  of  any  other  state,  government  or  country,  the  forgery  of 
which  is  herein  before  declared  to  be  punishable,  knowing  the 
same  to  be  forged,  altered  or  counterfeited ;  with  intention  to 
utter  the  same  as  true  or  as  false,  or  to  cause  the  same  to  be 
so  uttered,  with  intent  to  injure  or  defraud,  shall,  upon  con- 
viction, be  subject  to  the  punishment  herein  prescribed  for 
forgery  in  the  second  degree. 

IB.  L.,  406,  §  9;  21  W.t  312;  3  P.  0.  R.,  256;  2  P.  C.  R^  163 ;  1  P.G 

R.,469. 

g  37.  Every  person  who  shall  have  in  his  possession  any 
forged  or  counterfeited  instrument,  the  forgery  of  which  is 
herein  before  declared  to  be  punishable,  (except  such  as  aie 
enumerated  in  the  last  section,)  knowing  the  same  to  be 
forged,  counterfeited  or  falsely  altered,  with  intention  to 
iiyure  or  defraud,  by  uttering  the  same  as  true  or  as  false,  or 
by  causing  the  same  to  be  so  uttered,  shall  be  subject  to  the 
punishment  herein  provided  for  forgery  in  the  fourth  degree. 

g  38.  Every  person  who  shall  have  in  his  possession,  any 
counterfeit  of  any  gold  or  silver  coin,  which  shall  be  at  the 
time  current  in  this  state,  knowing  the  same  to  be  counter- 
feited, with  intention  to  defraud  or  injure,  by  uttering  the 
same  as  true  or  as  false,  or  by  causing  the  same  to  be  so 
uttered,  shall,  upon  conviction,  be  adjudged  guilty  of  forgery 
in  the  fourth  degree. 

1  R.  L.,  406,  §  6. 

g  39.  Every  person  who  shall  be  convicted  of  having  uttered 
and  published  as  true,  and  with  intent  to  defraud,  any  forged, 
altered  or  counterfeited  instrument,  or  any  counterfeit  gold  or 
silver  coin,  the  forging,  altering  or  counterfeiting  of  which  is 
herein  before  declared  to  be  an  offence,  knowing  such  instru- 
ment or  coin  to  be  forged,  altered  or  counterfeited,  shall 
suffer  the  same  punishment  herein  assigned  for  the  forging, 
altering  or  counterfeiting  the  instrument  or  coin  so  uttered, 
except  as  in  the  next  section  specified. 

21  W.,  412,  523. 

g  40.  But  if  it  appear  on  the  trial  of  the  indictment,  that 
the  accused  received  such  forged  or  counterfeited  instrument 
or  coin,  of  another,  in  good  faith  and  for  a  good  or  valuable 
consideration,  without  any  circumstances  to  justify  a  suspicion 
of  its  being  forged  or  counterfeited,  the  jury  may  find  tiw 
defendant  guilty  of  forgery  in  the  fourth  degree. 

g  41.  If  any  one  shall,  with  intent  to  injure  or  defraud, 
make  any  instrument  in  his  own  name,  intended  to  create, 
increase,  discharge,  defeat  or  diminish  any  pecuniary  obliga- 
tion, right  or  interest,  or  to  transfer  or  affect  any  property 
whatever,  and  shall  utter  or  pass  it,  under  the  pretence  that 
it  is  the  act  of  another  who  bears  the  same  name ;  he  shall, 
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upon  conviction,  be  adjudged  guilty  of  forgery  in  the  same  AET'  * 
degree,  as  if  he  had  forged  the  instrument  of  a  person  bearing  t67fll 
a  different  name  from  his  own. 

§  42.  Persons  convicted  of  the  different  degrees  of  forgery  JjjfJk 
herein  specified,  shall  be  punished  as  follows :  S^ger " 

i.  Those  convicted  of  forgery  in  the  first  degree,  by  impri- 
sonment in  a  state  prison  for  a  term  not  less  than  ten  years: 

2.  Those  in  the  second  degree,  by  the  like  imprisonment, 
not  more  than  ten,  and  not  less  than  five  years : 

3.  Those  in  the  third  degree,  by  the  like  imprisonment,  not 
exceeding  five  years: 

4.  Those  in  the  fourth  degree,  by  the  like  imprisonment,  not 
exceeding  two  years,  or  by  imprisonment  in  a  county  jail 
not  exceeding  one  year. 

§  43.  The  total  erasure  or  obliteration  of  any  instrument  j££g*ot 
or  writing,  with  intent  to  defraud,  by  which  any  pecuniary  iwtra- 
obligation,  or  any  right,  interest  or  claim  to  property,  shall  ment8' 
be,  or  shall  be  intended  to  be,  created,  increased,  discharged, 
diminished,  or  in  any  manner  affected,  shall  be  deemed  forgery 
in  the  same  manner  and  in  the  same  degree,  as  the  false 
alteration  of  any  part  of  such  instrument  or  writing. 

§  44.  Where  different  parts  of  several  genuine  instruments,  ™°8l,$  ln. 
shall  be  so  placed  or  connected  together,  as  to  produce  one  Btrnments." 
instrument,  with  intent  to  defraud,  the  same  shall  be  deemed 
forgery  in  the  same  manner  and  in  the  same  degree,  as  if  the 
parts  so  put  together  were  falsely  made  or  forged. 

§  45.  Every  instrument  partly  printed  and  partly  written,  ^ft1*1* 
or  wholly  printed,  with  a  written  signature  thereto ;  and  every  ™ 
signature  of  an  individual,  firm  or  corporate  body,  or  of  any 
officer  of  such  body,  and  every  writing  purporting  to  be  such 
signature;  shall  be  deemed  a  writing  and  a  written,  instru- 
ment, within  the  meaning  of  the  provisions  of  this  Chapter. 

g  46.  Wherever,  by  any  of  the  foregoing  provisions,  an  JefSSLi0 
intent  to  defraud  is  required  to  constitute  forgery,  it  shall  be 
sufficient,  if  such  intent  appear  to  defraud  the  United  States, 
any  state  or  territory,  any  body  corporate,  any  county,  city, 
town  or  village,  or  any  public  officer  in  his  official  capacity, 
any  co-partnership,  or  any  one  of  such  partners,  or  any  real 
person  whatever. 

25  K.  Y.t  382. 

5  47.  The  false  making,  forging  or  counterfeiting  of  any  JJ^Jgj** 
evidence  of  debt,  issued,  or  purporting  to  have  been  issued,  t/cS-p™ 
by  any  corporation  having  authority  for  that  purpose,  toriteacU* 
which  shall  be  affixed  the  pretended  signature  of  any  person 
as  an  agent  or  officer  of  such  corporation,  shall  be  deemed 
forgery  in  the  same  degree  and  in  the  same  manner  as  if  such 
person  was  at  the  time  an  officer  or  agent  of  such  corpora- 
tion :  notwithstanding  such  person  may  never  have  been  an 
officer  or  agent  of  such  corporation,  or  notwithstanding  there    cere] 
never  was  any  such  person  in  existence* 
See  Laws  of  1855,  oh.  155.    Post,  vol.  5,  p.  151. 
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ARTICLE  FOURTH. 

OP  FALSE  PERSOSTATIKO  AKOTHEB,  AND  C&EATS. 

Sec.  48.  Punishment  for  doing  certain  acts  in  false  character. 

49.  Indictment  for  so  marrying,  when  and  on  whose  complaint  to  be  found. 

50.  Receiving  money,  Ac.,  in  false  character  to  be  punished  as  stealing. 
61.  Punishment  for  producing  pretended  heir. 

52.  Substituting  one  child  for  another. 

53.  Obtaining  signature,  or  property  by  false  token  or  false  pretence. 

54.  Punishment  increased  for  certain  false  pretences. 

False  per-       §  48.  Every  person  who  shall  falsely  represent  or  personate 
oSlS!18     another,  and  in  snch  assumed  character  shall, 
i.  Marry  another:  or, 

2.  Become  bail  or  surety  for  any  party  in  any  proceeding, 
civil  or  criminal,  before  any  court  or  officer  authorised  to  take 
such  bail  or  surety:  or, 
d.  Confess  any  judgment:  or, 

4.  Acknowledge  the  execution  of  ^any  conveyance  of  real 
estate,  or  of  any  other  instrument,*  which  by  law  may  be 
recorded:  or, 

5.  Do  any  other  act  in  the  course  of  any  suit,  proceeding 
or  prosecution,  whereby  the  person  so  represented  or  per- 
sonated may  be  made  liable  in  any  event,  to  the  payment  of 
any  debt,  damages,  costs,  or  sum  of  money,  or  his  rights  or 
interests  may  in  any  manner  be  affected: 

Shall,  upon  conviction,  be  punished  by  imprisonment  in  a 
state  prison  for  a  term  not  exceeding  ten  years* 

1  E.  L.,  Ill,  §  1. 

indictment      §  49.  No  indictment  for  the  offence  described  in  the  first 
a*  many-    sutxjivision  of  the  preceding  section,  shall  be  found,  unless 
upon  the  complaint  of  the  injured  party,  and  within  two  years 
after  the  perpetration  of  the  offence. 
Receiving       §  50.  Every  person  who  shall  falsely  itepresent  or  personate 
money,  *c.  g^ft^  an(i  in  g^ft  assumed  character  shall  receive  any 
money  or  valuable  property  of  any  description,  intended  to 
be  delivered  to  the  individual  so  personated,  shall,  upon  con- 
viction, be  punished  in  the  same  manner  and  to  the  same 
extent,  as  for  feloniously  stealing  the  money  or  property  so 
received. 

6  Cow.,  12. 

producing  §  51.  Every  person  who  shall  fraudulently  produce  an  infant 
Eetr?  falsely  pretending  it  to  have  been  born  of  parents  whose  child 
would  be  entitled  to  a  share  of  any  personal  estate,  or  to 
inherit  any  real  estate,  with  the  intent  of  intercepting  the 
inheritance  of  any  such  real  estate,  or  the  distribution  of  any 
such  personal  property,  from  any  person  lawfully  entitled 
thereto,  shall,  upon  conviction,  be  punished  by  imprisonment 
in  a  state  prison  not  exceeding  ten  years. 

3  P.  C.  R.,520. 

1677]        §  52.  Every  person  to  whom  an  infant  under  the  age  of  six 
fin^SKd.    years,  shall  be  confided,  for  nursing,  education  or  any  other 
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purpose,  who  shall,  with  intent  to  deceive  any  parent  or  guar-    ART* 5* 
dian  of  such  child,  substitute  and  produce  to  such  parent  or 
guardian,  another  child  in  the  place  of  the  one  so  confided, 
shall,  upon  conviction,  be  punished  by  imprisonment  in  a 
state  prison,  not  exceeding  seven  years. 

5  53,  Every  person,  who,  with  intent  to  cheat  or  defraud  f0a^aand 
another,  shall  designedly,  by  color  of  any  false  token  or  writ-  pretences. 
ing,  or  by  any  other  fatee  pretence,  obtain  the  signature  of 
any  person  to  any  written  instrument,  or  obtain  from  any 
person,  any  money,  personal  property,  or  valuable  thing; 
upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  a  state  prison  not  exceeding  three  years,  or  in  a  county  jail 
not  exceeding  one  year,  or  by  a  fine  not  exceeding  three  times 
the  value  of  the  money,  property  or  thing,  so  obtained,  or  by 
both  such  fine  and  imprisonment.* 

1R.L,  410,  §  13 ;  23  N.  T.,  256;  22  N.  T.,  415 ;  1  K.  T„  173;  13  B., 
3T3 ;  »  R,  611 ;  4  B.,  154 ;  3  B.,  20 ;  3  B.  Ch.,  463 ;  4  DM  163,  527 ; 
3  D.,  190 ;  4  H.,  12, 127  ;  3  H;,  171 ;  1  H.,  317  ;  25  W^  401 ;  17  W., 
31,  351,  541 ;  15  W.,  231 ;  14  W.,  647 ;  13  W.,  87,  318;  11  WM  21, 
657 ;  9  W.,  182,  190 ;  14  J.  R.,  371 ;  12  J.  R.,  292;  7  J.  RM  201 ;  9 
Cow.,  578 ;  7  Cow.,  166;  10  Ab.,  282 ;  3  Du.,  373 ;  3  P.  0.  R..  690 ; 
2  P.  C.  R.,  139,  197.  Post,  voL  6,  pt  151;  34  N.  Y.t  361. 

§  54.  If  the  false  token  by  which  any  money,  personal  pro-  JJJjyjg; 
perty  or  valuable  thing,  shall  be  obtained  as  specified  in  the  *»  ™n 
last  section,  be  a  promissory  note  or  other  negotiable  evidence  creased* 
of  debt,  purporting  to  have  been  issued  by  or  under  the  autho- 
rity of  any  banking  company  or  molded  corporation,  not  in 
existence ;  the  person  convicted  of  such  cheat,  may  be  pun- 
ished by  imprisonment  in  a  state  prison  not  exceeding  seven 
years* 

See  Laws  of  1851,  ch.  144.    Post,  vol.  5,  p.  151. 
ARTICLE  FIFTH. 

OF  BOBBEBT,  EMBEZZLEMENT  ANP  LARCENY. 

Sic.  55.  Definition  of  robbery  in  the  first  degree. 
66.  Definition  of  robbery  in  the  second  degree. 

57.  Punishment  for  robbery  in  first  and  second  degree. 

58.  Attempt  to  rob  by  threatening  letters,  Ac 
69  A  60.  Embezzlement  by  servants,  Ac. 

61.  Punishment  for  buying,  Ac.,  property  embezzled. 

62.  Carriers,  Ac.,  embezzling  property. 

"  63.  Grand  larceny  defined,  its  punishment 
64  A  65.  Punishment  may  be  increased  in  certain  cases. 
66  A  67.  What  to  be  deemed  the  value  of  certain  articles  stolen. 
68.  Severing  from  the  soil,  Ac.,  larceny  in  certain  cases. 
69  A  70.  Stealing  records,  Ao,  how  punished. 

71.  Buying  or  receiving  stolen  property. 

72.  Conviction  of  principal  not  necessary,  Ac 

§  55.  Every  person  who  shall  be  convicted  of  feloniously  g^bdee^ 
taking  the  personal  property  of  another  from  his  person,  or  in 
his  presence,  and  against  Ms  will,  by  violence  to  his  person, 

•  By  Laws  of  1861,  ch.  144,  this  section  is  extended  to  alleged  charitable  or  benevolent  purposes. 
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or  by  putting  such  person  in  fear  of  some  immediate  injury  to 
his  person,  shall  be  adjudged  guilty  of  robbery  in  the  first 
degree. 

1  R.  L.,  408,  g  3;  3  P.  0.  R.,  659;  1  P.  C.  IL,  198. 

§  56.  Every  person  who  shall  be  convicted  of  feloniously 
taking  the  personal  property  of  another  in  his  presence,  or 
from  his  person,  which  shall  have  been  delivered  or  suffered 
to  be  taken,  through  fear  of  some  injury  to  his  person  or  pro- 
perty, or  to  the  person  of  any  relative  or  member  of  his  family, 
threatened  to  be  inflicted  at  some  different  time,  which  fear 
shall  have  been  produced  by  the  threats  of  the  person  so 
receiving  or  taking  such  property,  shall  be  adjudged  guilty  of 
robbery  in  the  second  degree. 

1  P.  0.  R.,  198. 

§  57.  Every  person  convicted  of  robbery  in  the  first  degree 
shall  be  punished  by  imprisonment  in  a  state  prison  for  a 
term  not  less  than  ten  years ;  and  every  person  convicted  of 
robbery  in  the  second  degree,  shall  be  punished  by  a  like  im- 
prisonment for  a  term  not  exceeding  ten  years. 

§  58.  Every  person  who  shall  knowingly  send  or  deliver,  or 
shall  make,  and  for  the  purpose  of  being  delivered  or  sent, 
shall  part  with  the  possession  of,  any  letter  or  writing,  with 
or  without  any  name  subscribed  thereto,  or  signed  with  a  fic- 
titious name,  or  with  any  letter,  mark  or  other  designation, 
threatening  therein  to  accuse  any  person  of  any  crime,  or  to 
do  any  injury  to  the  person  or  property  of  any  one,  with  a 
view  or  intent  to  extort  or  gain  any  money  or  property  of 
any  description,  belonging  to  another,  shall,  upon  convic- 
tion, be  adjudged  guilty  of  an  attempt  to  rob,  and  shall  be 
punished  by  imprisonment  in  a  state  prison  not  exceeding  five 
years. 

2  B.,  429. 

§  59.  If  any  clerk  or  servant  of  any  private  person,  or  of 
any  copartnership,  (except  apprentices  and  persons  within  the 
age  of  eighteen  years,)  or  if  any  officer,  agent,  clerk  or  servant 
of  any  incorporated  company,  shall  embezzle  or  convert  to 
his  own  use,  or  take,  make  way  with,  or  secrete,  with  intent 
to  embezzle  or  to  convert  to  his  own  use,  without  the  assent 
of  his  master  or  employers,  any  money,  goods,  rights  in  action, 
or  other  valuable  security  or  effects  whatever,  belonging  to 
any  other  person,  which  shall  have  come  into  his  possession, 
or  under  his  care,  by  virtue  of  such  employment  or  office,  he 
shall,  upon  conviction,  be  punished  in  the  manner  prescribed 
by  law  for  feloniously  stealing  property  of  the  value  of  the 
articles  so  embezzled,  taken  or  secreted,  or  of  the  value  of  any 
sum  of  money  payable  and  due  upon  any  right  in  action  so 
embezzled.  , 

1  R.  L.,  112,  *  412,  and  Laws  of  1819,  314;  22  N.  Y„  246;  It  N.  Y„ 
114;  2  B.,  429;  5  I).,  79;  3  H.,  195;  16  W.,  150,  682;  10  Wl,  299; 
6  How.  P.  R.f  59;  1  P.  C  R,  202. 
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a  valid  instrument,  shall  be  deemed  an  offence  within  the  meaning  of 
the  last  preceding  section. 

§  61.  Every  person  who  shall  buy  or  in  any  way  receive  any  money,  Receiving 
goods,  right  in  action,  or  any  valuable  security  or  effects  whatever,  SSSSSed. 
knowing  the  same  to  have  been  embezzled,  taken  or  secreted,  contrary 
to  the  provisions  of  the  two  last  sections,  shall,  upon  conviction,  be 
punished  in  the  same  manner  and  to  the  same  extent  as  therein  pre- 
scribed, upon  a  conviction  of  a  servant  for  such  embezzlement. 

3H.,  196;  IP.  C.  R.,202. 
8  62.  If  any  carrier  or  other  person,  to  whom  any  goods,  money,     [era] 
rignt  in  action,  or  any  valuable  personal  property  or  effects,  shall  have  carriers, 
been  delivered  to  be  transported  or  carried,  for  hire,  shall,  without  tnkSSg 
the  assent  of  his  employer,  take,  embezzle,  or  convert  to  his  own  use,  property, 
or  make  way  with,  or  secrete,  with  intent  to  embezzle  or  convert  to 
bis  own  use  such  goods,  money,  right  in  action,  property  or  effects,  or 
any  of  them,  in  the  mass  as  they  were  delivered,  without  breaking  the 
trunk,  box,  pack,  or  other  thing  in  which  they  or  any  of  them  shall  be 
contained,  and  before  delivery  of  such  articles  at  the  place  or  to  the 
person  entitled  to  receive  them,  he  shall,  on  conviction,  be  punished 
in  the  same  manner  as  if  he  had  taken,  embezzled,  converted  or  se- 
creted such  goods  or  other  personal  property,  after  breaking  the  trunk, 
boxj  pack  or  other  thing  containing  the  same,  or  after  separating  any . 
of  tnem  from  the  others.    And  if  any  carrier,  or  other  person  who  shall 
have  received  any  advance  for  the  cost  or  price  of  freight  upon  any 
property  received  or  to  be  received  for  transportation  or  carriage,  or 
who  shall  have  received  any  advance  for  the  payment  of  tolls,  or  for  the 
payment  of  any  other  public  or  private  charge  upon  the  right  of  transit, 
shall,  without  the  assent  of  the  person  making  such  advance,  convert  or 
apply  the  said  advance  to  his  own  use  or  to  any  other  purpose  than 
that  for  which  said  advance  was  made,  or  shall  secrete  the  same,  or  shall 
refuse  to  apply  the  same  to  the  purpose  for  which  he  received  the  same, 
shall,  upon  conviction  thereof,  be  deemed  guilty  of  embezzlement,  and 
shall  be  punished  in  the  manner  prescribed  by  law  for  feloniously  steal- 
ing property  of  the  value  of  the  advance  so  converted  or  applied,  or 


As  amended  by  Laws  of  1865,  eh.  729.    Post,  vol.  6,  p.  582. 
17  N.  T.,  121 ;  3  N.  Y.,  509 ;  13  J.  R,  93 ;  3  P.  0.  E.,  579. 

8  68.  Every  person  who  shall  be  convicted  of  the  felonious  taking  Grand 
and  carrying  away  the  personal  property  of  another,  of  the  value  of laroen* 
more  than  twenty-five  dollars,  shall  be  adjudged  guilty  of  grand  lar- 
ceny, and  shall  be  imprisoned  in  a  state  prison  for  a  term  not  exceed- 


ingfi 


ve  years. 

17N.Y.,114;  8  B.,637;  4  D.,  364^384;  1  D.,120;  6H.,144;  6E, 
294;  3  H.,  194,  395 ;  1  H.,  85 ;  17  W.,  460;  12  W.f  547 ;  10  W.y 
166 ;  8  0ow.f  238 ;  6  Oo*.,  572 ;  14  J.  R?  294 ;  6  J.  R.,  103. 

8  64.  If  such  larceny  be  committed  in  a  dwelling-house  or  in  a  ship  ponun- 

-•  •    -••■'•  -   *         ~     -         °      -      •  -  «      ment 

jnajbe 
Increased. 


or  other  vessel,  the  imprisonment  of  the  offender  may  be  increased  by 
the  court  three  years  in  addition  to  the  term  herein  before  prescribed. 

§  65.  If  such  larceny  be  committed  by  stealing  in  the  night  time,  it>. 
from  the  person  of  another,  the  offender  may  be  punished  by  impris- 
onment in  a  state  prison  not  exceeding  ten  years. 

§  66.    If  the  property  stolen  consist  of  any  bond,  covenant,  Vame  of 
note,   bill   of  exchange,   draft,   order   or   receipt,   or  any   other  JJuSi 
evidence   of   debt,   or   of    any   public    security,   issued   by   the»t°ien. 
United   States   or  by  this  state,  or  of  any  instrument  whereby 
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717X11  *■  any  demand,  right  or  obligation  shall  be  created,  increased, 
released,  extinguished  or  diminished,  (except  such  as  are 
specified  in  the  next  section,)  the  money  due  thereon  or  secured 
thereby  and  remaining  unsatisfied,  or  which  in  any  event  or 
contingency  might  be  collected  thereon,  or  the  value  of  the 
property  transferred  or  affected  thereby,  as  the  case  may  be, 
shall  be  deemed  the  value  of  the  article  so  stolen. 

4D.,  384;  2  Ab.,  218. 

ib.  of  lot.  §  67.  If  the  property  stolen,  consist  of  any  ticket  in  any 
tery  u  ets.  jottffly  authorised  by  the  laws  of  this  state,  or  of  any  certificate 
or  other  legal  evidence  of  a  share  or  interest  in  any  such  ticket, 
and  shall  be  stolen  before  the  drawing  of  such  lottery,  the 
price  paid  for  such  ticket,  certificate  or  other  legal  evidence 
of  such  share  or  interest,  shall  be  deemed  the  value  thereof; 
and  if  the  same  be  stolen  after  the  drawing  of  such  lottery, 
the  amount  due  and  payable  to  the  holder  thereof,  shall  be 
deemed  the  value  of  such  ticket,  certificate  or  other  legal 
evidence  of  any  share  or  interest  therein. 
[*so]  §  68,  If  any  person  shall  sever  from  the  soil  of  another, 
froTTth!  any  produce  growing  thereon,  of  the  value  of  more  than 
•on,  Ac  twenty-five  dollars,  or  shall  sever  from  any  building,  or  from 
any  gate,  fence,  or  other  railing  or  enclosure,  any  part  thereof, 
or  any  material  of  which  it  is  formed,  of  the  like  value,  and 
shall  take  and  convert  the  same  to  his  own  use,  with  the 
intent  to  steal  the  same,  he  shall  be  deemed  guilty  of  larceny 
in  the  same  manner  and  of  the  same  degree,  as  if  the  articles 
so  taken  had  been  severed  at  some  previous  and  different 
time.  39  b.,  57. 
stealing  re-  §  69.  Whoever  shall  be  convicted  of  having  stolen  and 
cord§*  c'  carried  away,  any  record,  paper  or  proceeding  of  a  court  of 
justice,  filed  or  deposited  with  any  clerk  or  officer  of  such 
court,  or  any  paper,  document  or  record  filed  or  deposited  in 
any  public  office,  or  with  any  judicial  officer,  shall  be  adjudged 
guilty  of  larceny,  without  reference  to  the  value  of  the  record, 
paper,  document  or  proceeding  so  stolen ;  and  shall  be  pun- 
ished by  imprisonment  in  a  state  prison  not  exceeding  five 
years,  or  in  the  county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment. 

IR.L.,112,  §1;  18  B.,  263. 

ib.  by  §  70.  Every  officer  having  the  custody  of  any  record,  paper 

°mcer8'      or  proceeding  specified  in  the  last  section,  who  shall  steal  01 
fraudulently  take  away  or  withdraw,  or  destroy  any  such 
document  or  paper,  filed  or  deposited  with  him,  shall,  upon 
conviction,  be  punished  by  imprisonment  in  a  state  prison, 
for  a  term  not  exceeding  five  years. 
i  a.  l.,  in,  8 1. 
Bu^ng,  4c.     g  71.  Every  person  who  shall  buy  or  receive  in  any  manner 
pro£?rty.     upon  any  consideration,  any  personal  property  of  any  value 
whatsoever,  that  shall  have  been  feloniously  taken  away  01 
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stolen  from  any  other,  knowing  the  same  to  have  been  stolen,  Axr' h 
shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state 
prison  for  a  term  not  exceeding  five  years,  or  in  the  county 
jail  not  exceeding  six  months,  or  by  a  fine  not  exceeding  two 
hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprison- 
ment. 

1B.L,  410,  g  13;  3  H.,  203;   21  W.,  87;  12  W.,  11 ;   3  P.  C.  R.,  335, 
473;  IP.  C.  R.,  564. 

§  72.  In  any  indictment  for  any  offence  specified  in  the  last  J^SS?1 
section,  it  shall  not  be  necessary  to  aver,  nor  on  the  trial  p*. 
thereof  to  prove,  that  the  principal  who  stole  such  property 
has  been  convicted. 
See  Laws  of  1855,  ch.  499.    Post,  vol.  3,  p.  648. 

TITLE  IT. 

OF  OFFENCES  AJPFBOTOfG   THE  ADMINISTRATION  OF  JUSTICE. 

Abt.  1.  —  Of  perjury  and  subornation  of  perjury. 
Asr.  2.  —  Of  bribery  and  corrupting  jurors  and  others. 
Art.  3.  — -  Of  escapes  from  prisons,  and  assisting  therein. 

ARTICLE  FIRST.  [081] 

07  PEBJUBY,  Aim  SUBORNATION  OT  PEBJUBT. 

Stal.  Perjury  defined. 
2.  Its  punishment 

3  &  4  Subornation  of  perjury  and  its  punishment 
5,  6  k  1.  Courts  to  commit  persons  for  perjury;  proceedings. 
8.  Attempt  to  induce  perjury;  its  punishment 

$  1.  Every  person  who  shall  wilfully  and  corruptly  swear,  perjonr 
testify  or  affirm  falsely,  to  any  material  matter,  upon  any  de 
oath,  affirmation  or  declaration,  legally  administered, 

i.  In  any  matter,  cause  or  proceeding  depending  in  any 
court  of  law  or  equity,  or  before  any  officer  thereof: 

a.  In  any  case  where  an  oath  or  affirmation  is  required  by 
law,  or  is  necessary  for  the  prosecution  or  defence  of  any 
private  right,  or  for  the  ends  of  public  justice : 

3.  In  any  matter  or  proceeding  before  any  tribunal  or  officer 
created  by  the  constitution  or  by  law,  or  where  any  oath  may 
be  lawfully  required  by  any  judicial,  executive  or  adminis- 
trative officer: 

Shall,  upon  conviction,  be  adjudged  guilty  of  perjury;  and 
shall  not  thereafter  be  received  as  a  witness  to  be  sworn,  in 
any  matter  or  cause  whatever,  until  the  judgment  against 
him  be  reversed. 

1R.L,  111,  §  1;  23  N.  Y-  87;  8  N.  Y.t  90;  3  P.  C.  R.,  368,  510;  1  P. 
•C.  R.,  241,  387;  47  B.f  424. 

g  2.  Persons  convicted  of  perjury,  shall  be  punished  by  ittpnnuh- 
imprisonment  in  a  state  prison,  as  follows :  ment* 

i.  For  perjury  committed  on  the  trial  of  any  indictment  for 
a  capital  offence  or  for  any  other  felony,  for  a  term  not  less 
than  ten  years: 
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mLE  L  2.  For  peijury  committed  on  any  other  judicial  trial  or  in- 
quiry, or  in  any  other  case,  for  a  term  not  exceeding  ten 
years* 

1R.L,  412,  g  20. 

suborn*        g  3.  Every  person  who  shall  unlawfully  and  corruptly  pro- 

perjiJ£.      cure  any  witness,  by  any  means  whatsoever,  to  commit  any 

wilful  and  corrupt  peijury,  in  any  cause,  matter  or  proceeding, 

in  or  concerning  which,  such  witness  shall  be  legally  sworn 

and  examined,  shall  be  adjudged  guilty  of  subornation  of 

•  perjury. 

ir.l,  m. 

iupuniih.  g  4.  The  consequences  of  a  conviction  of  subornation  of 
perjury,  shall  be  the  same  as  those  herein  declared  upon  a 
conviction  of  perjury;  and  every  person  convicted  of  subor- 
nation of  perjury,  shall  be  punished  by  imprisonment  in  a 
state  prison,  for  the  same  term  as  herein  before  prescribed 
upon  a  conviction  for  the  perjury  which  shall  have  been  so 
procured. 
conns  to  g  5.  Whenever  it  shall  appear  to  any  court  of  record,  that 
commftfor  any.  witness  or  party  who  has  been  legally  sworn  and  exam- 
ined, in  any  cause,  matter  or  proceeding,  pending  before  such 
court,  has  testified  in  such  manner  as  to  induce  a  reasonable 
presumption  that  he  has  wilfully  and  corruptly  testified  falsely 
to  some  material  point  or  matter;  such  court  may  immediately 
[6&i]  commit  such  party  or  witness,  by  an  order  or  process  for  that 
purpose,  to  prison,  or  take  recognizance  with  sureties,  for  his 
appearing  and  answering  to  an  indictment  for  peijury. 

1R.L,  172,  §3. 

to  bind  g  C.  Such  court  shall  thereupon  bind  over  the  witnesses,  to 
establish  such  perjury,  to  appear  at  the  proper  court,  to  testify 
before  the  grand  jury,  and  on  the  trial,  in  case  an  indictment 
be  found  for  such  perjury;  and  shall  also  cause  immediate 
notice  of  such  commitment  or  recognizance,  with  the  names 
of  the  witnesses  so  bound  over,  to  be  given  to  the  district 
attorney  of  the  county. 
when  to  g  7.  If,  on  the  hearing  of  such  cause,  matter  or  proceeding, 
twin,  &c.  in  which  such  perjury  shall  be  suspected  to  have  been  com- 
mitted, any  papers  or  documents  produced  by  either  party, 
shall  be  deemed  necessary  to  be  used  on  the  prosecution  for 
such  perjury,  such  court  may  by  order  detain  such  papers  or 
documents,  from  the  party  producing  them,  and  direct  them 
to  be  delivered  to  the  district  attorney. 
Attempt  to  g  8.  Every  person  who  shall,  by  the  oflfer  of  any  valuable 
pcrjwy.  consideration,  attempt  unlawfully  and  corruptly  to  procure 
any  other  to  commit  wilful  and  corrupt  peijury,  as  a  witness, 
in  any  cause,  matter  or  proceeding,  in  or  concerning  which 
such  other  person  might  by  law  be  examined  as  a  witness, 
shall,  upon  conviction,  be  punished  by  imprisonment  in  a 
state  prison  not  exceeding  five  years. 

3  J.  R.,  157. 

See  Laws  of  1839,  ch.  389.    Post>  vol.  3,  p.  42. 


over  wit- 
neMOt,  &c, 
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ARTICLE  SECOND. 

OF  BRIBEBY,  AND  CORRUPTING  JUBOB6  AND  OTHERS. 

8*0.   9.  Offering  bribes,  Ac.,  to  certain  officers. 

10.  Punishment  of  officers  accepting  bribes,  Ac. 
11  A  12.  Corrupting  jurors,  arbitrators,  Ac. 
13*.  Persons  assisting,  punished  as  principals. 
14*.  Who  shall  be  competent  witnesses. 
15*.  Refusal  to  testify,  how  punished. 

§  9.  Every  person  who  shall  promise,  offer,  or  give,  or  JJjgJgf 
cause,  or  aid,  or  abet,  in  causing  to  lie  promised,  offered  or  ***** 
given,  or  furnish  or  agree  to  furnish  in  whole  or  in  part,  to 
the  governor  or  lieutenant-governor,  or  to  any  member  of  the 
senate  or  assembly  of  this  state,  after  his  election  as  such 
member,  and  either  before  or  after  he  shall  have  qualified 
and  taken  his  seat,  or  to  any  clerk  or  other  officer  of  the 
senate  or  assembly,  to  any  commissioner  of  the  land  office,  or 
of  the  canal-  fund,  or  any  canal  commissioner  or  canal  ap- 
praiser, to  the  comptroller,  surveyor-general,  state  engineer 
and  surveyor,  secretary  of  state,  attorney-general,  or  super- 
intendent of  the  bankiug  department,  to  any  judge  of  any 
court  of  record,  or  to  any  judicial  officer  whatever,  to  any 
member  of  the  common  council  or  corporation  of  any  city  in 
this  state,  or  to  any  mayor,  recorder,  chamberlain,  treasurer, 
or  comptroller  of  such  city,  or  to  any  officer  of  such  city  or 
of  any  department  of  the  government  thereof,  any  money, 
goods,  right  in  action  or  other  property,  or  any  thing  of  value, 
or  any  pecuniary  or  other  individual  advantage,  present  or 
prospective,  with  intent  to  influence  his  vote,  opinion,  judg- 
ment, or  action,  upon  any  question,  matter,  cause  or  proceed- 
ing, which  may  be  then  {lending,  or  may  by  law  be  brought 
before  him,  in  his  official  capacity,  shall,  upon  such  convic- 
tion, be  imprisoned  in  a  state  prison  not  exceeding  ten  years, 
or  shall  be  fined  not  exceeding  five  thousand  dollars,  or  both, 
in  the  discretion  of  the  court. 

Laws  of  1853,  ch.  539.    Post  vol,  6.  p.  158. 

§  10.  Every  officer  in  the  last  section  enumerated,  who  shall  Accepting 
accept  any  such  gift,  thing  of  value,  or  advantage,  or  any  rlb* 
promise  or  undertaking  to  make  or  furnish  the  same  under 
any  agreement  or  understanding  that  his  vote,  opinion,  judg- 
ment or  action  shall  be  influenced  thereby,  or  shall  be  given 
in  any  particular  manner,  or  upon  any  particular  side  of  any 
question,  matter,  cause  or  proceeding;  then  (lending,  or  which 
may  by  law  be  brought  before  him  in  his  official  capacity,  or 
who  shall  directly  or  indirectly  demand,  require,  propose  to 
receive,  receive  or  entertain  any  negotiation  or  proposition 
for  any  such  gift,  thing  of  value  or  advantage,  as  a  considera- 
tion or  motive  for  his  official  vote,  action  or  influence,  shall, 
upon  conviction,  be  forever  disqualified  from  holding  any  * 
public  office,  trust  or  appointment  under  the  constitution  or 
laws  of  this  state,  shall  forfeit  his  office,  and  shall  be  punished 
IX— 89 
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TmjB  4    by  imprisonment  in  the  state  prison  not  exceeding  ten  years, 
or  by  a  fine  not  exceeding  five  thousand  dollars,  or  both,  in 
the  discretion  of  the  court. 
19831  .      $  11.  If  any  person  drawn  or  summoned  as  a  juror,  or  if 
jwomjAr  any  person  chosen  an  arbitrator,  or  appointed  a  referee,  shall 
SSSL       take  any  thing  to  give  his  verdict,  award  or  report,  or  shall 
receive  any  gratuity  or  gift  whatever,  from  any  party  to  any 
suit,  proceeding  or  prosecution,  for  the  trial  of  which  such 
person  shall  have  been  drawn  or  summoned,  or  for  the  hear- 
ing of  which  he  shall  have  been  chosen  an  arbitrator,  or 
appointed  a  referee,  he  shall,  on  conviction,  be  punished  by 
imprisonment  in  a  state  prison,  not  exceeding  five  years,  or  in 
a  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  imprisonment 

1853,  ch.  539.    Part,  VOL  6,  p.  158. 

corrupting      §  12.  B  very  person  who  shall  corrupt,  or  attempt  to  corrupt, 
gj£c3?  any  °ther  drawn  or  summoned  as  a  juror,  appointed  a  referee, 
rapt  jvora,  0r  chosen  an  arbitrator,  by  giving  or  offering  to  give  any  gift 
or  gratuity  whatever,  with  intent  to  bias  the  mind  of  such 
juror,  referee  or  arbitrator,  in  relation  to  any  cause  or  matter, 
which  may  be  pending  in  the  court  to  which  such  juror  shall 
have  been  summoned,  or  in  which  such  referee  or  arbitrator 
shall  have  been  chosen  or  appointed,  shall,  on  conviction,  lie 
punished  by  imprisonment  in  a  state  prison,  not  exceeding  five 
years,  or  in  a  county  jail  not  more  than  one  year,  or  by  a'fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment. 
Fenob,         S  13a.  B very  person  who  shall  knowingly  bear  or  coAvey  any 
raristaSu  suc^  S^'  gratuity  or  proposal,  or  shall,  in  any  manner,  nego- 
prindpftia.  tiate  between  any  other  persons  for  any  act,  in  violation  of 
either  of  the  provisions  of  the  preceding  sections  of  this 
Article,  shall,  upon  conviction,  be  punished  in  like  manner, 
and  to  the  same  extent  as  the  principal  offender  respectively 
would  be  liable  to  be  punished,  under  the  provisions  of  this 
Article,  for  committing  such  act ;  except  only,  the  disqualifi- 
cation and  forfeiture  of  office  mentioned  in  the  preceding 
tenth  section. 

Laws  of  1853,  ch.  539.    Post,  vol  5,  p.  159. 

who  com-  S  !**•  Every  person  offending  against  either  of  the  provi- 
jfijg*1*  8*ons  °f  *he  preceding  sections  in  this  Article,  shall  be  a  com- 
petent witness  against  any  other  person  so  offending,  and 
may  be  compelled  to  appear  and  give  evidence  before  any 
magistrate  or  grand  jury,  or  in  any  court,  in  the  same  manner 
as  other  persons ;  but  the  testimony  so  given  shall  not  be 
used  in  any  prosecution  or  proceeding,  civil  or  criminal, 
against  the  person  so  testifying. 

Laws  of  1853,  ch.  539.    Post,  vol.  5,  p.%169. 

BefoMi  to       §  I5*-  Every  person  offending  as  in  the  last  section  is  spe- 

*J22jfcJ§°w  cified,  may  be  indicted,  tried  and  convicted  in  the  county  in 

which  such  offence  shall  be  committed,  or  in  an  adjoining 
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county.  In  any  prosecution  for  such  offence,  if  any  person  AXt  * 
3hall  refuse,  or  without  just  cause  omit  to  appear,  or  to  pro- 
duce any  paper  or  writing,  before  any  magistrate  or  grand 
jury,  or  in  court,  according  to  the  requirements  of  a  subpoena, 
for  that  purpose  duly  served  upon  him,  or  if  any  competent 
witness  then  present  shall,  when  duly  required,  refuse  or  omit 
to  testify,  the  magistrate,  or  court  in  which  such  prosecution 
shall  be  pending,  may,  in  addition  to  any  other  punishment 
authorised  by  law  for  a  criminal  contempt  of  court,  order  such 
person  or  witness  to  be  imprisoned  until  he  shall  consent  to 
appear  and  testify,  or  produce  such  paper  or  writing ;  and 
may  in  its  discretion,  order  any  such  proceeding  or  trial  to  be 
suspended,  or  a  juror  from  time  to  time  to  be  withdrawn,  and 
the  trial  postponed,  until  tbe  testimony  of  such  witness  or 
such  paper  or  writing  shall  be  obtained. 

Laws  of  1853,  ch.  539.   Pout*  vol.  5,  p.  159. 
ARTICLE  THIRD. 

OF  E8CAPES  FROM  PRISONS,  AND  ASSISTING  THEREIN. 
Seo.  13b.  Conveying  instruments  into  jails,  Ac,  to  aid  escape  of  felons. 
14*.  Aiding  escape  of  felons,  and  rescuing  prisoners. 
15b.  Aiding  prisoners,  not  felons  to  escape. 

16.  Application  of  two  last  sections  qualified. 

17.  Aiding  prisoner  to  escape  from  custody  of  an  officer. 
18  &  19.  Punishment  of  officers  conniving  at  escapes,  Ac. 

20.  Prisoner  escaping  may  be  retaken  and  imprisoned,  Ac. 

21.  Punishment  for  escaping  from  state  prison. 

22.  Also,  for  convicts  in  county  jail,  escaping. 

23.  Convicts  in  state  prison  attempting  to  escape  by  force.  Ac. 

24.  Prisoners  in  county  jails  breaking  out  or  attempting  escapes,  Ac, 

§  13b.  Every  person  who  shall  convey  into  a  state  prison,  Aiding 
jail,  or  other  place  of  confinement,  any  disguise,  instrument,  J5j££.t0 
arms,  or  other  thing,  proper  or  useful  to  aid  any  prisoner  in 
his  escape,  with  intent  thereby  to  facilitate  the  escape  of  any 
prisoner,  lawfully  committed  to,  or  detained  in,  such  prison, 
jail  or  place,  for  any  felony  whatever,  or  on  a  charge  for  any     t«84] 
felony,  whether  such  escape  be  effected,  or  attempted,  or  not, 
shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state 
prison  not  exceeding  ten  years. 

1  R.  L.,  412,  §  20;  1837,  ch.  457;  12  J.  R,  338. 

§  14b.  Every  person  who  shall  by  any  means  whatever,  aid  n,.  and 
and  assist  any  prisoner  lawfully  detained  in  a  state  prison,  or  JSSJi^. 
in  any  jail  or  place  of  confinement,  for  a  felony,  or  on  a 
charge  for  any  felony,  to  escape  therefrom,  whether  such 
escape  be  effected  or  not ;  or  who  shall  forcibly  rescue  any . 
prisoner  held  in  legal  custody  upon  any  criminal  charge; 
shall,  upon  conviction,  be  punished  by  imprisonment  in  a 
state  prison  not  exceeding  ten  years. 

Laws  of  1837,  ch.  457. 

§  15b.  Every  person  who,  by  any  means  whatever,  shall  aid  ^"s^ 
or  assist  any  prisoner  lawfully  committed  to  any  jail  or  place  pS&en, 
of  confinement,  in  execution  of  any  conviction,  or  on  a  charge 
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for  any  criminal  offence  other  than  a  felony,  whether  such 
escape  be  effected  or  not ;  or  who  shall  convey  into  such  jail 
or  place  of  confinement,  any  disguise,  instrument,  aims  or 
other  thing,  proper  or  useful  to  facilitate  the  escape  of  any 
prisoner,  with  intent  to  facilitate  the  escape  of  any  prisoner 
so  committed,  whether  such  escape  be  effected,  or  attempted, 
or  not ;  shall,  upon  conviction,  be  punished  by  imprisonment 
in  a  county  jail  not  exceeding  one  year,  or  by  fine  not  exceed- 
ing five  hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment. 

Laws  of  183*7,  ch.  457  j  10  J.  R.,  160 ;  9  J.  R.,  70. 

§  16.  But  if  any  aid  and  assistance  prohibited  by  the  two 
last  sections,  be  rendered  by  any  prisoner  detained  for  any 
crime,  in  the  same  jail  or  place  of  confinement,  with  the  intent 
of  facilitating  his  own  escape,  the  punishment  of  such  prisoner 
shall  not  exceed  that  prescribed  by  law,  upon  a  conviction  for 
his  own  escape. 

§  17.  Every  person  who  shall  aid  or  assist  any  prisoner  in 
escaping  or  in  attempting  to  escape  from  the  custody  of  any 
sheriff,  coroner,  marshal,  constable,  or  other  officer  or  person, 
who  shall  have  the  lawful  charge  of  such  prisoner,  upon  any 
criminal  charge,  shall,  upon,  conviction,  be  punished  by  impri- 
sonment in  a  county  jaU  not  exceeding  one  year,  or  by  fine 
not  exceeding  two  hundred  and  fifty  dollars,  or  by  both  such 
fine  and  imprisonment. 

§  18.  If  any  sheriff,  jailer,  coroner,  marshal  or  constable, 
shall, 

i.  Wilfully  and  corruptly  refuse  to  execute  any  lawful  pro- 
cess directed  to  them,  or  any  of  them,  requiring  the  appre- 
hension or  confinement  of  any  person  charged  with  a  criminal 
offence:  or, 

2.  Shall  corruptly  and  wilftilly  omit  to  execute  such  process, 
by  which  such  person  shall  escape :  or, 

3.  Shall  wilfully  refuse  to  receive  in  any  jail  under  Ms 
charge)  any  offender  lawfully  committed  to  such  jail,  and 
ordered  to  be  confined  therein,  on  any  criminal  charge  or 
conviction,  or  on  any  lawful  process  whatever :  or, 

4.  Shall  wilfully  suffer  any  offender  lawfully  committed  to 
his  custody,  to  escape  and  go  at  large:  or, 

5.  Shall  receive  any  gratuity  or  reward,  or  any  security  or 
engagement  for  the  same,  to  procure,  assist,  connive  at, 
or  permit  any  prisoner  in  his  custody,  on  any  civil  process,  or 
on  any  criminal  charge  or  conviction,  to  escape,  whether  such 
escape  be  attempted,  or  effected,  or  not: 

He  shall,  upon  conviction,  be  punished  by  imprisonment  in 
a  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 

1  W.,  398. 

S  19.  Every  sheriff,  coroner,  marshal  or  constable,  who  shall 
be  convicted  of  any  offence  specified  in  the  last  section, 
shall  forfeit  his  office,  and  shall  be  forever  disqualified  to  hold 
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any  office  or  place  of  trust,  honor  or  profit,  under  the  laws  or   mTLB  * 
constitution  of  this  state. 

§  20.  If  any  prisoner  confined  in  a  county  jail,  or  in  a  state  '"gjjjjjj* 
prison,  upon  a  conviction  for  a  criminal  offence,  shall  escape  pr  *°ner" 
therefrom,  he  may  be  pursued,  retaken  and  imprisoned  again, 
notwithstanding  the  term  for  which  he  was  sentenced  to  be 
imprisoned  may  have  expired  at  the  time  when  he  shall 
be  retaken;  and  shall  remain  so  imprisoned,  until  tried  for 
such  escape,  or  until  he  be  discharged,  on  a  failure  to  prose- 
cute therefor. 

1  R.  L.,  411,  §  16;  12  J.  R.,  339;  3  J.  R.,  449. 

§  21.  If  any  prisoner  confined  in  a  state  prison  for  any  term  5SS12SSEe 
less  than  for  life,  shall  break  such  prison  and  escape  from  prfwn. 
thence,  he  shall,  upon  conviction,  be  punished  by  imprison- 
ment in  such  prison,  for  a  term  not  exceeding  five  years,  to 
commence  from  and  aftejr  the  expiration  of  the  original  term 
of  his  imprisonment. 

1  R.  I*.,  411,  §  15. 

§  22.  K  any  person  confined  in  a  county  jail  upon  any  con-  Jjj^jf8 
viction  for  a  criminal  offence,  shali  break  such  jail  and  escape  SomcoSntj 
from  thence,  he  shall,    upon   conviction,  be  punished  byJaU* 
imprisonment  in  a  state  prison  not  exceeding  two  years,  or  in 
a  county  jail  not  exceeding  one  year,  to  commence  from  the 
expiration  of  his  former  sentence. 

§  23.  Every  person  lawfully  imprisoned  in  a  state  prison  for  Attempts  to 
any  term  less  than  life,  who  shall  attempt,  by  force  or  violence  oon$*ft in 
to  any  person,  to  escape  from  such  prison,  whether  such  escape  jSitn. 
be  effected  or  not;  shall,  upon  conviction,  be  adjudged  to 
imprisonment  in  a  state  prison  for  a  term  not  exceeding  five 
years,  to  commence  after  termination  of  the  imprisonment  to 
which  such  person  shall  have  been  sentenced,  at  the  time  of 
such  attempt. 

§  24.  Every  person  lawfully  imprisoned  in  a  county  jail,  for  JSiert1^" 
any  cause  whatever,  who  shall  forcibly  break  the  prison,  with  ™™** 
intent  to  escape  therefrom,  or  who  shall  attempt,  by  any  force 
or  violence,  to  escape  from  such  prison,  although  no  escape  be 
effected,  shall,  upon  conviction,  be  punished  by  imprisonment 
in  a  county  jail  not  exceeding  one  year. 

See  Laws  of  1845,  ch.  69.   Post,  vol.  5,  p.  162. 

TITLE  v.  ma 

OF  OFFENCES  AGAINST  THE  PUBLIC  PEACE  AND  PUBLIC 
MORALS,  AND  OTHER  MISCELLANEOUS  OFFENCES,  PUNISH- 
ABLE BY  IMPRISONMENT  IN  A  STATE  PRISON. 

Art.  1.  —  Of  duelling,  and  challenges  to  fight 
Art.  2.  —  Of  unlawful  marriages,  and  of  incest 

Art.  3. — Of  offences  against  public  decency;  of  malicious  mischief  and  of  other 
crimes,  not  before  enumerated. 
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muck  ARTICLE  FIRST. 

OF  DUELLING,   AND    CHALLENGES  TO  FIGHT. 

Sec.    1.  Punishment  for  fighting  duels. 

2.  Sending,  carrying,  Ac.,  challenges,  and  accessaries  to  duels,  how  punished. 

3   Offenders  compelled  to  testify  against  each  other. 

4.  Fighting  a  duel  to  disqualify  for  offices. 

5  ft  6.  Proceedings  against  inhabitants  sending  challenges,  4c.,  oat  of  this  state. 

7.  Former  conviction  or  acquittal  may  be  pleaded. 

du«E!nf        S  1-  Every  person  who  shall  fight  a  duel  with  any  deadly 

weapon,  although  no  death  ensue,  shall,  upon  conviction,  be 

punished  by  imprisonment  in  a  state  prison  for  a  term  not 

exceeding  ten  years. 

fending.         §  2.  Every  person  who  shall  challenge  another  to  fight  such 

len'gSt;       duel,  or  wlio  shall  send  or  deliver  any  written  or  verbal 

JSdSSK1**  message,  purporting  or  intended  to  be  such  challenge;  or  who 

shall  accept  any  such  challenge  or  message;  or  who  shall 

knowingly  carry  or  deliver  any  such  challenge  or  message; 

or  who  shall  be  present  at  the  time  of  fighting  any  duel  with 

deadly  weapons,  either  as  second,  aid  or  surgeon;  or  who 

shall  advise  or  give  any  countenance  or  assistance  to  such 

duel;  shall,  upon  conviction,  be  punished  by  imprisonment 

in  a  state  prison  for  a  term  not  exceeding  seven  years. 

Laws  of  1828,  431,  §  2. 

gjfcjjdersto  §  3.  Every  person  offending  against  either  of  the  provisions 
in  the  two  last  sections,  shall  be  a  competent  witness  against 
any  other  person  offending  in  the  same  transaction,  and  may 
be  compelled  to  appear  and  give  evidence  before  any  grand 
jury  or  in  any  court,  in  the  same  manner  as  other  persons; 
but  the  testimony  so  given,  shall  not  be  used  in  any  prosecu- 
tion or  proceeding,  civil  or  criminal,  against  the  person  so 
testifying. 
DtMpaiM-  2  4.  Every  person  convicted  of  a  violation  of  the  first 
3aSlntor  section  of  this  Title,  shall  be  incapable  of  holding  or  being 
elected  or  appointed  to,  any  office,  place  or  post  of  trust  or 
emolument,  civil  or  military,  under  the  constitution  and  laws 
of  this  state. 

Laws  of  1817,  3,  g  1 ;  3  Cow.,  686 ;  20  J.  IL,  457. 

inhabitant*  <$  5.  If  any  inhabitant  of  this  state,  shall  leave  the  same, 
fs/SjS*  f°T  *^e  Purl>ose  °f  eluding  the  operation  of  the  provisions 
herein  contained  respecting  duelling,  or  challenges  to  fight, 
with  the  intent  of  giving  or  receiving  any  challenge  herein 
prohibited,  or  of  aiding  or  abetting  in  giving  or  receiving 
such  challenge,  and  shall  give  or  receive  any  such  challenge, 
[•871  or  s]ian  aid  and  al>et  in  giving  and  receiving  the  same,  without 
this  state,  he  shall  be  deemed  as  guilty,  and  shall  be  subject 
to  the  like  punishment,  as  if  the  offence  had  been  committed 
within  this  state. 

Laws  of  1816,  4,  §5. 

S  6.  Every  such  offender  specified  in  the  last  section,  may 
be  indicted  and  brought  to  trial  iu  any  county  of  this  state, 
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which  shall  be  designated  by  the  governor  for  that  purpose,    ART1 
and  where,  in  his  opinion,  the  evidence  can  be  most  conven- 
iently obtained  and  produced. 

g  7.  Every  such  offender  may  plead  a  former  conviction  orF«n»«r 
acquittal  for  the  same  offence,  in  another  state  or  country  .S£?Tictton« 
and  if  such  plea  be  admitted  or  established,  it  shall  be  a  bar 
to  any  further  or  other  proceedings  against  such  person,  for 
the  same  offence. 

ARTICLE    SECOND. 

OF  UNLAWFUL  MABRIAGES,   AND  OF  INCEST. 

Sio.    8  ft  9.  Bigamy;  cases  excepted;  its  punishment. 

10.  When  indictment  may  be  found  and  trial  had. 

11.  Punishment  for  single  persons  marrying  husband,  Ac.,  of  another. 

12.  Punishment  for  incest 

S  8.  Every  person  having  a  husband  or  wife  living,  wjjo  Bigamy; 
shall  marry  any  other  person,  whether  married  Or  single,  shall,  mint111*11" 
except  in  the  cases  specified  in  the  next  section,  be  adjudged 
guilty  of  bigamy ;  and  upon  conviction  shall  be  punished  by 
imprisonment  in  a  state  prison  for  a  term  not  exceeding  five 
years. 

5  B.,  121 ;  2  H.,  326;  2  P.  0.  R.,  195;  1  P.  0.  R,  178;  27  N.  T.,  329; 
25N.Y.,398. 

§  9.  The  last  section  shall  not  extend  to  the  following  per-  J*8"^ 
sons  or  cases :  exocp 

i.  To  any  person  by  reason  of  any  former  marriage,  whose 
husband  or  wife,  by  such  marriage,  shall  have  been  absent  for 
five  successive  years,  without  being  known  to  such  person, 
within  that  time,  to  be  living :  nor, 

2.  To  any  person,  by  reason  of  any  former  marriage,  whose 
husband  or  wife  by  such  marriage,  shall  have  absented  him- 
self or  herself  from  his  wife  or  her  husband,  and  shall  have 
been  continually  remaining  without  the  United  States,  for  the 
space  of  five  years  together :  nor, 

3.  To  any  person  by  reason  of  any  former  marriage,  which 
shall  have  been  dissolved  by  the  decree  of  a  competent  court, 
for  some  cause  other  than  the  adultery  of  such  person :  nor, 

4.  To  any  person,  by  reason  of  any  former  marriage,  which 
shall  have  been  pronounced  void  by  the  sentence  or  decree  of 
a  competent  court,  on  the  ground  of  the  nullity  of  the  mar- 
riage contract :  nor, 

5.  To  any  person  by  reason  of  any  former  marriage  con- 
tracted by  such  person  within  the  age  of  legal  consent,  and 
which  shall  have  been  annulled  by  the  decree  of  a  competent 
court:  nor, 

e.  To  any  person  by  reason  of  any  former  marriage  with  a 
husband  or  wife  who  shall  have  been  sentenced  to  imprison- 
ment for  life. 

1  R.  L.,  112;  411,  §  17;  2B.L,  198,  g  4;  3  Ab.,  224;  4  J.  R,  52. 

<5  10.  An  indictment  may  be  found  against  any  person  for     m 
a  second,  third  or  other  marriage  herein  prohibited  itt.tfie  S£?& 
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MLk  *  county  in  which  such  person  shall  be  apprehended,  and 
the  like  proceedings,  trial,  judgment  and  convic.<on  may  be 
had  in  such  county,  as  if  the  offence  had  been  committed 
therein. 

1  R.  L..  113;  2  P.  C.  R.,  195;  46  B.,  31. 

single  per-  §  H-  ^  any  unmarried  person  shall,  knowingly,  marry  the 
KJwiriy  husband  or  wife  of  another,  in  any  case  in  which  such  hus- 
band or  wife  would  be  punishable  according  to  the  foregoing 
provisions,  such  person,  upon  conviction,  shall  be  imprisoned 
in  a  state  prison  not  more  than  five  years,  or  in  a  county  jail 
not  more  than  onfe  year,  or  shall  be  fined  not  more  than  five 
hundred  dollars,  or  shall  be  subject  to  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court.  46  b.,  si. 
incest.  §  12.  Persons  being  within  the  degrees  of  consanguinity, 

within  which  marriages  are  declared  by  law  to  lie  incestuous 
and  voidt  whq  shall  intermarry  with  each  ovher,  or  who  shall 
commit  adultery  or  fornication  with  each  other,  shall,  upon 
conviction,  be  punished  by  imprisonment  in  a  state  prison  foi 
a  term  not  exceeding  ten  years. 

1  P.  C.  R.,  144. 

ARTICLE  THIRD. 

OF  OFFENCES  AGAINST  PUBLIC  DECENCY ',   OF  MAXICIOUB  **L/4*XJ,  aND 
OF  OTHER  CRIMES,   NOT  BEFORE   ENUMERATOR. 

Beg.  13.  Removing  dead  bodies  from  graves. 

14.  Purchasing  bodies  so  removed. 

15.  Opening  graves  with  certain  intents,  how  punished. 

16.  Administering  or  exposing  poison  to  cattle,  Ac. 
17  k  18.  Punishment  for  compounding,  Ac,  offences. 

19.  Conviction  of  principal  not  necessary  to  be  proved. 

20.  Punishment  for  crime  against  nature. 

routing  §  13.  Every  person  who  shall  remove  the  dead  body  of  any 
the  gram  human  being  from  the  grave  or  other  place  of  interment,  for 
the  purpose  of  selling  the  same,  or  for  the  purpose  of  dissec- 
tion, or  from  mere  wantonness,  shall,  upon  conviction,  be 
punished  by  imprisonment  in  a  state  prison  not  exceeding 
five  years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  five  hundred  dollars,  or  by  both  such  fine 
and  imprisonment. 

Laws  of  1819,  279,  §  1. 

■Pnrchasmg      S  !*•  Every  person  who  shall  purchase  or  receive  the  dead 
IwSed.'*'    body  of  any  human  being,  knowing  the  same  to  have  been 

disinterred  contrary  to  the  provisions  of  the  preceding  section, 

shall,  upon  conviction,  be  subject  to  the  punishment  in  the 

said  section  specified, 
opting         S  15.  Every  person  who  shall  open  a  grave  or  other  place 

of  interment,  with  intent, 
i.  To  remove  the  dead  body  of  any  human  being,  for  the 

purpose  of  selling  the  same,  or  for  the  purpose  of  dissection :  or, 
2.  To  steal  the  coffin  or  any  part  thereof,  or  the  vestments 

fir  other  article*  interred  with  any4ead  body, 
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Shall,  upon  conviction,  be  punished  by  imprisonment  in  a    \™9* 
state  prison  not  exceeding  two  years,  or  in  a  county  jail  not 
exceeding  six  months,  or  by  tine  not  exceeding  two  hundred 
and  fifty  dollars,  or  by  l>oth  such  fine  and  imprisonment. 

$  16.  Every  person  who  shall  wilfully  administer  any  poison  K3KJJ,?J 
to  any  horse,  cattle  or  sheep,  or  shall  maliciously  expose  any  «u2f  *c 
poisonous  substance,  with  intent  that  the  same  should  be 
taken  or  swallowed  by  any  horse,  cattle  or  sheep,  shall,  upon 
conviction,  be  puuished  by  imprisonment  in  a  state  prison  not 
exceeding  three  years,  or  in  a  county  jail  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  two  hundred  and  fifty  dollars, 
or  by  both  such  fine  and  imprisonment. 

g  17.  Every  person  having  a  knowledge  of  the  actual  g"nj<jmtt 
commission  of  any  offence   punishable   by  death,    or  by  £fU\n 
imprisonment  in  a  state  prison  for  life,  who  shall  take  any  °nBaceB* 
money,  or  property  of  another,  or  any  gratuity  or  reward,  or 
any  engagement  or  promise  therefor,  upon  any  agreement 
or  understanding,  express  or  implied,  to  compound  or  conceal 
any  such  crime,  or  to  abstain  from  any  prosecution  therefor, 
or  to  withhold  any  evidence  thereof,  shall,  upon  conviction, 
be  punished  by  imprisonment  in  a  state  prison  not  exceeding 
five  years,  or  in  a  county  jail  not  exceeding  one  year. 

16  B.,  541;  2  J.  R.,  407. 

§  18.  Every  person  having  a  knowledge  of  the  actual  com-  g».  certain 
mission  of  any  offence  punishable  by  imprisonment  in  a  state 
prison  for  any  other  term  than  for  life,  who  shall  take  any 
money,  or  property  of  another,  or  any  gratuity  or  reward,  or 
any  engagement  or  promise  therefor,  upon  any  agreement 
or  understanding,  express  or  implied,  to  compound  or  conceal 
any  such  crime,  or  to  abstain  from  any  prosecution  therefor, 
or  to  withhold  any  evidence  thereof,  shall,  upon  conviction, 
.  be  punished  by  imprisonment  in  a  state  prison  not  exceeding 
three  years,  or  in  a  county  jail  not  exceeding  six  months. 

16  Bn  643. 

§  19.  Upon  the  trial  of  any  indictment  for  any  offence  Proof  on 
specified  in  the  two  last  sections,  it  shall  not  be  necessary  to  trlal* 
prove  the  conviction  of  any  offender,  for  the  offence  in  relation 
to  which  any  agreement  or  understanding  therein  prohibited, 
shall  have  been  made. 

§  20.  Every  person  who  shall  be  convicted  of  the  detestable  crfm«t 
and  abominable  crime  against  nature,  committed  with  man-  nature. 
kind  or  with  a  beast,  shall  be  punished  by  imprisonment  in  a 
state  prison  for  a  term  not  more  than  ten  years. 

1R.L,  408,  §  3. 

See  Laws  of  1854,  ch.  74;  1845,  ch.  3 ;  1838,  ch.  160.    Post,  vol.  5, 
p.  148;  vol.  4,  p.  270. 
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TITLE  VI. 

OF  OFFENCES    PUNISHABLE  BY    IMPRISONMENT  IN  A  OOUNTT 
JAIL,  AND  BY  FINES. 

8«o.  1.  Punishment  for  petit  larceny. 
•2.  Attempt  to  extort  by  threats. 
[Mq  *  3.  Parties  and  privies  to  fraudulent  conveyances. 

4.  Insolvent  debtors  concealing  estate,  Ac. 
6.  Taking  conveyance  of  lands,  Ac.  in  suit 

6.  Buying  or  selling  lands,  when  grantor  out  of  possession. 

7.  Two  last  sections  not  to  apply  to  certain  mortgages. 

8.  Conspiracies  defined ;  punishment 

9.  No  other  conspiracies  punishable  criminally. 

10.  Overt  acts  necessary  in  certain  conspiracies. 

11.  Officers,  Ac.  arresting,  Ac.  under  pretence  of  authority. 

12.  Compounding,  Ac.  misdemeanors  or  forfeitures. 

13.  Racing,  Ac.  within  a  mile  of  any  court. 

14.  Criminal  contempts,  punishable. 

15.  Malicious  trespass  and  severing  from  the  soil. 

16.  Attempts  to  influence  improperly,  jurors,  arbitrators,  4a 

17.  Punishment  of  jurors  for  improper  conduct. 

18.  Improper  conduct  in  drawing  or  certifying  jurors. 

19.  (Repealed.) 

20.  Posting,  Ac.  for  not  fighting  duels. 

21.  (Repealed.) 

22.  Physicians  and  others,  when  intoxicated,  prescribing  medicines, 

23.  Punishment  for  selling  poisons,  without  labelling. 

24.  Negligence  in  lading  vessels,  Ac. 

25.  Creating  excess  of  steam  in  steam-boats. 

26.  Maiming  and  cruelty  to  animals. 

27.  Opening,  Ac  sealed  letters. 

28.  Publishing  the  contents  of  letters  so  opened,  Ac 

29.  Two  last  sections  not  to  apply  to  certain  cases. 

30.  Maliciously  destroying  bridges  and  gates. 

31.  Maliciously  destroying  mill  dams,  Ac 

32.  Removing,  altering,  Ac.  monuments,  Ac.  in  boundaries. 

33.  Destroying,  defacing,  Ac  mile-stones,  guide-boards,  Ac. 

34.  Punishment  of  auctioneers  for  not  making  certain  reports. 

35.  36  A  37.  Sales  and  purchases  of  offices  forbidden,  Ac 

38.  Wilful  neglect  by  public  officers  of  their  duties. 

39.  Doing  acts  prohibited  by  law,  misdemeanors. 

40.  Punishment  on  conviction  for  misdemeanor. 

41.  Imprisonment  in  solitary  cells,  authorised. 

Petit  S  !•  Every  person  who  shall  be  convicted  of  stealing,  taking 

fc"*ny.  and  carrying  away  the  personal  property  of  another,  of  the 
value  of  twenty-five  dollars  or  under,  shall  be  adjudged  guilty 
of  petit  larceny,  aud  shall  be  punished  by  imprisonment  in  a 
county  jail  not  exceeding  six  months,  or  by  fine  not  exceeding 
one  hundred  dollars,  or  by  both  such  fine* and  imprisonment. 

Laws  of  1817,  315,  §11;  1R.L,  410,  g  10;  22  N.  Y.v  318;  5  H.t  261; 
3  H.,  398;  10  Ab.,  415;  18  How.  P.  B.,  539;  3  P.  C.  R.,  129,  249, 
330.  690 ;  1  P.  C.  R.,  645. 

Attempt  to      S  2.  Every  person  who  shall  either  verbally,  or  by  written 

«tort.       or  |)rinted  communication,  threaten  to  accuse  another  of  any 

offence,  with  intent  thereby  to  extort  any  property,  or  any 

pecuniary  benefit  whatever,  shall,  upon  conviction,  be  adjudged 
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TITLE  ft. 


guilty  of  a  misdemeanor,  and  punished  as  herein  after  pre- 
scribed. 

g  3.  Every  person  being  a  party  to  any  conveyance  or  fo^Vd^ 
assignment  of  any  estate  or  interest  in  lands,  goods  or  things  Jjj£j°nvc^ 
in  action,  or  of  any  rents  or  profits  issuing  therefrom,  pr  to  ttlitM' 
any  charge  on  any  such  estate,  interest,  rents  or  profits,  made 
or  created  with  intent  to  defraud  prior  or  subsequent  pur- 
chasers, or  to  hinder,  delay,  or  defraud  creditors  or  other 
persons;  and  every  person  being  privy  to,  or  knowing  of, 
such  conveyance,  assignment  or  charge,  who  shall  willingly 
put  the  same  in  use,  as  having  been  made  in  good  faith ;  shall,     C091? 
upon  conviction,  be  adjudged  guilty  of  a  misdemeanor. 

1R.L,  76,  §  4;  14  How.  P.  R.,  11. 

§  4.  If  any  insolvent  debtor,  who  shall  apply  for  a  discharge  StHt?bJng 
from  his  debts,  under  the  provisions  of  the  third  Article  of  JgJJJJ* 
the  second  Title  of  the  fifth  Chapter  of  the  Second  Part  of  the 
Ee vised  Statutes;  or  who  who  shall  apply  for  the  exoneration 
of  his  person  from  imprisonment,  under  the  provisions  of  the 
fifth  Article  of  the  aforesaid  Title;  or  who  shall  apply  for  a 
discharge  from  imprisonment,  under  the  sixth  Article  of  the 
before  mentioned  Title;  shall  wilfully, 

i.  Conceal  any  part  of  his  estate  or  effects,  or  any  books  or 
writings  relative  thereto,  either  l>efore  or  after  the  execution 
of  any  assignment,  as  provided  in  the  said  Articles:  or, 

2.  Conceal,  and  not  disclose  to  the  court  or  officer  before 
whom  his  petition  may  be  pending,  any  debts  or  demands 
which  he  shall  have  collected,  or  any  transfer  of  his  real  or 
personal  estate  which  he  may  have  made,  after  presenting  to 
such  court  or  officer  a  schedule  of  his  estate: 

Such  debtor  shall,  upon  conviction,  be  adjudged  guilty  of  a 
misdemeanor. 

Laws  of  1819,  117,  §5. 

g  5.  If  any  officer,  judicial  or  ministerial,  or  other  person,  lanSTfn 
shall  take  any  conveyance  of  any  lands  or  tenements,  or  of  8Uit' 
any  interest  or  estate  therein,  from  any  person  not  being  in 
the  possession  thereof,  while  such  lands  or  tenements  shall  be 
the  subject  of  controversy  by  suit  in  any  court,  knowing  the 
pendency  of  such  suit,  and  that  the  grantor  was  not  in  pos- 
session of  such  lands  or  tenements;  he  shall,  upon  conviction, 
be  deemed  guilty  of  a  misdemeanor. 

1  R.  L.,  172,  §  2;  5  N  Y.,  347;  20  B.,  429,  455;  14  B.,  554;  2  B.,  157; 
1  B.,  132;  22  W.,  403;  20  W.,  212;  8  W.,  632;  7  W.,  54,  156;  2 
W..  166;  13  J.  R.,  290,  467;  1  J.  R.,  345;  21  W.,  99;  3  Cow.,  624. 

g  6.  No  person  shall  buy  or  sell,  or  in  any  manner  procure,  I*j^JJlJBt 
or  make  or  take  any  promise  or  covenant  to  convey,  any  pre-  *£p°«»«»- 
tended  right  or  title  to  any  lands  or  tenements,  unless  the  "'"" 
grantor  thereof,  or  the  person  making  such  promise  or  cove- 
nant, shall  have  been  in  possession,  or  he  and  those  by  whom 
he  claims  shall  have  been  in  possession  of  the  same,  or  of  the 
reversion  or  remainder  thereof,  or  have  taken  the  rents  and 
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title  i    p^flk  thereof,  for  the  space  of  one  year  before  such  giant, 
conveyance,  sale,  promise  or  covenant  made;  and  every  per- 
son violating  this  provision,  shall  be  deemed  guilty  of  a 
misdemeanor. 
two  ta»t        §  7.  The  two  last  preceding  sections  shall  not  apply  to  any 
qMiiiiSd.     mortgage  executed  by  a  person  not  in  possession  of  lands, 
v%!°t  **  allowed  by  the  provisions  of  the  first  Chapter  of  the  Second 
?«j  *        Part  of  the  Revised  Statutes,  nor  to  any  conveyance  of  lands 
and  tenements  to  any  person  in  the  lawful  possession  thereof. 
StKSd**7      S  8-  ^  two  or  more  Persons  shall  conspire,  either, 
1.  To  commit  any  offence:  or, 
[699]        2.  Falsely  and  maliciously  to  indict  another  for  any  offence, 
or  to  procure  another  to  be  charged  or  arrested  for  any  such 
offence:  or, 

3.  Falsely  to  move  or  maintain  any  suit:  or, 

4.  To  cheat  and  defraud  any  person  of  any  property  by  any 
means  which  are  in  themselves  criminal:  or, 

5.  To  cheat  and  defraud  any  person. of  any  property,  by  any 
means  which,  if  executed,  would  amount  to  a  cheat,  or  to 
obtaining  money  or  property  by  false  pretences:  or, 

6.  To  commit  any  act  injurious  to  the  public  health,  to  pub- 
lic morals,  or  to  trade  or  commerce;  or  for  the  perversion  or 
obstruction  of  justice  or  the  due  administration  of  the  laws: 

They  shall  be  deemed  guilty  of  a  misdemeanor. 

1  B.  L.,  173,  §  3;  23  B.,  634;  20  B.,  438;  16  R,  495;  7  B.,  393;  5  D, 
443;  4  D.,  853;  20  W.,  221;  14  W.,  15. 

aii  others       §  9.  No  conspiracies,  other  than  such  as  are  enumerated  in 
•bulged.    fte  last  section>  m  pbnishable  ^^^^1^ 

overt  acts,       §  10.  No  agreement,  except  to  commit  a  felony  upon  the 

whennecet-  pei^^  0f  another,  or  to  commit  arson  or  burglary,  shall  be 

deemed  a  conspiracy,  unless  some  act  beside  such  agreement, 

be  done  to  effect  the  object  thereof,  by  one  or  more  of  the 

parties  to  such  agreement. 

16  B.,  498;  4W.,  264. 

False  im-  <$  11.  If  any  sheriff  or  other  officer,  or  any  person  pTetend- 
SleSTAc  ing  to  be  an  officer,  shall,  under  the  pretence  or  colour  of  any 
byouicers,  process  or  other  legal  authority,  arrest  any  person,  or  detain 
him  against  his  will,  or  seize  or  levy  upon  any  property,  or 
dispossess  any  one  of  any  lands  or  tenements,  without  due 
and  legal  process  or  other  lawful  authority  therefor;  he  shall, 
upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and 
shall  be  punished  as  herein  after  prescribed. 

1B.L,  82,  §  10. 

GouiMtind.  §  12.  Every  person  having  a  knowledge  of  the  actual  com- 
tafide-  mission  of  any  offence,  punishable  by  imprisonment  in  a 
jeanors,  county  jail,  or  by  fine,  or  of  any  misdemeanor  or  violation  of 
any  statute  for  which  any  pecuniary  or  other  penalty  or  for- 
feiture is  or  shall  be  prescribed,  who  shall  take  any  money, 
property,  gratuity  or  reward,  or  any  engagement  or  promise 
therefor,  upon  any  agreement  or  understanding,  express  or 
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implied,  to  compound  or  conceal  any  such  offence  or  misde-    tmM  * 
meanor,  or  to  abstain  from  any  prosecution  therefor,  or  to 
withhold  any  evidence  thereof;  shall,  upon  conviction,  be 
adjudged  guilty  of  a  misdemeanor,  and  shall  be  punished  as 
herein  after  prescribed. 

1  R.  L.,  101,  §  8  &  9;  15  R,  643;  2  J.  B.,  407. 

§  13.  Every  person  who  shall  be  concerned  in  any  racing,  iucin*  *«. 
running,  or  other  trial  of  speed,  between  any  horses  or  other  pUoS*  n 
animals,  within  one  mile  of  the  place  where  any  court  shall 
be  actually  sitting,  shall,  upon  conviction,  be  adjudged  guilty 
of  a  misdemeanor,  and  shall  be  punished  as  herein  after 
prescribed. 

1  B.  L.,  223,  §  6. 

S  14.  Every  person  who  shall  be  guilty  of  any  criminal  con-  criminal 
tempt,  enumerated  in  the  second  Title  of  the  third  Chapter  JS^JJ^ 
of  the  Third  Part  of  the  Revised  Statutes,  shall  be  liable  to  p-  *»i 
indictment  therefor  as  a  misdemeanor;  and  upon  conviction,     i«w 
shall  be  punished  as  herein  after  prescribed. 

1  Du.,  512. 

S  15.  Every  person  who  shall  wilfully  commit  any  trespass,  miii^om 
by,  ST* 

i.  Gutting  down  or  destroying  any  kind  of  wood  or  timber 
standing  or  growing  upon  the  lands  of  any  other,  or  upon 
lands  belonging  to  the  people  of  this  state :  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  that  may 
have  been  cut  down,  and  that  may  be  lying  on  such  lands: 
or, 

3.  Maliciously  cutting  down,  lopping,  girdling,  or  otherwise 
injuring,  any  fruit  or  ornamental  or  shade  tree:  or, 

4.  Maliciously  severing  from  the  freehold  any  produce 
thereof,  or  any  thing  attached  thereto:  or, 

5.  Severing  and  carrying  away  from  any  freehold,  any 
property  or  thing  attached  thereto,  of  the  value  of  twenty- 
five  dollars  or  less,  under  such  circumstances  as  would  render 
the  trespass  a  larceny  if  the  thing  so  severed  or  carried  away 
was  personal  property: 

6.  Digging,  taking  or  carrying  away  from  any  lot  situated 
within  the  bounds  of  any  incorporated  city,  without  the 
license  of  the  owner  or  legal  occupant  thereof,  any  earth,  soil 
or  stone,  being  a  part  of  the  freehold  or  severed  therefrom  at 
some  previous  time  under  such  circumstances  as  would  render 
the  trespass  a  larceny,  if  the  thing  so  severed  or  carried  away 
was  personal  property,  or  knowingly  aiding  or  assisting 
therein: 

7.  Digging,  taking  or  carrying  away  from  any  land  in  any 
of  the  cities  of  this  state,  laid  down  on  the  map  or  plan  of 
said  city  as  a  street  or  avenue,  or  otherwise  established  or 
recognized  as  a  street  or  avenue,  without  the  license  of  the 
mayor  and  common  council  of  said  city,  or  of  the  owner  of 
the  fee  thereof,  any  earth,  soil  or  stone,  under  such  circum- 
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couduct  In 
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Drawing 
•uxors,  4c. 


[•941 


Posting, 
Ac.  for  not 
fighting 
■  duels. 


Proscribing 
medicines 


stances  as  would  render  the  trespass  a  larceny,  if  the  thing 
so  severed  or  carried  away  wiis  personal  property,  or  kuow- 
ingly  aiding  or  assisting  therein  : 

Shall,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  imprisonment  in  a  comity 
jail  not  exceeding  six  mouths,  or  by  a  fine  not  exceeding  one 
hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprison- 
ment. 

1  B.  L.,  625,  §  28 ;  1851,  ch.  182 ;  7  B.,  9 ;  39  B.,  67.  Poet,  vol  5,  p.  157. 

S  16.  Every  person  who  shall  attempt  improperly  to  influ- 
ence any  juror  in  a  civil  or  criminal  case,  or  any  one 
summoned  or  drawn  as  such  juror,  or  any  one  chosen  an 
arbitrator  or  appointed  a  referee,  in  relation  to  any  cause  or 
matter  pending  in  the  court  for  which  such  juror  shall  have 
been  drawn  or  summoned,  or  pending  before  such  arbitrator 
or  such  referee;  shall,  upon  conviction,  be  adjudged  guilty  of 
a  misdemeanor,  and  shall  be  punished  as  herein  after  directed. 

S  17.  If  any  person  drawn,  summoned  or  sworn  as  a  juror 
in  any  case,  shall  make  any  promise  or  agreement  to  give  a 
verdict  for  or  against  any  person  accused  of  any  offence,  or 
for  or  against  any  party  to  a  civil  suit:  or  shall  receive  any 
paper,  evidence  or  information  froin  any  one  in  relation  to 
any  matter  or  cause  for  the  trial  of  which  he  shall  be  sworn, 
without  the  authority  of  the  court  or  officer  before  whom 
such  juror  shall  have  been  summoned,  and  without  imme- 
diately disclosing  the  same  to  such  court  or  officer;  he  shall, 
upon  conviction,  be  ac^judged  guilty  of  a  misdemeanor. 

Ji  18.  If  any  person  whose  duty  it  shall  be  to  assist  at  the 
wing  of  any  jurors  to  attend  any  court,  shall  designedly 
put  or  consent  to  the  putting  upon  any  list  of  jurors  as  having 
been  drawn,  any  name  which  shall  not  have  been  drawn  for 
that  purpose  in  the  manner  prescribed  by  law;  or  shall  omit 
to  place  on  such  list,  any  name  that  shall  have  been  drawn  in 
the  manner  prescribed  by  law;  or  shall  sign  or  certify  any  list 
of  jurors  as  having  been  drawn,  which  was  not  drawn  accord- 
ing to  law;  or  shall  be  guilty  of  any  other  unfair,  partial  or 
improper  conduct,  in  the  drawing  of  any  such  list  of  jurors; 
he  shall,  upon  convictiou,  be  adjudged  guilty  of  a  misde- 
meanor. 

Sect.  19,  repealed  by  Laws  of  1842,  ch.  130,  Title  7,  §  10. 

§  20.  If  any  person  shall  post  another  for  not  fighting  a 
duel,  or  for  not  sending  or  accepting  a  challenge  to  fight 
a  duel,  forbidden  by  law;  or  shall,  in  writing  or  in  print,  use 
any  reproachful  or  contemptuous  language  to  or  concerning 
any  one,  for  not  sending  or  accepting  a  challenge  to  fight  a 
duel,  or  for  not  fighting  a  duel;  he  shall,  upon  conviction,  be 
adjudged  guilty  of  a  misdemeanor. 

3  B.,  221;   1  P.  C.  R.f  424, 

Sect.  21.  repealed  Uy  Laws  of  1845,  ch.  260. 

S  22.  If  any  physician  or  other  person,  while  in  a  state  of 
intoxication,  shall  prescribe  any  poison,  drug  or  medicine,  to 
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another  person,  which  shall  endanger  the  life  of  anch  other,  hebyimoxi- 
sball,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor.  2£* *■* 
§  23.  Every  apothecary,  druggist  or  other  person,  who  shall  labelling 
sell  and  deliver  any  arsenic,  corrosive  sublimate,  prussic  acid,  P°i80Ili*   . 
or  any  other  substance  or  liquid  usually  denominated  poison- 
ous, without  having  the  word  fct  poison  "  written  or  printed 
upon  a  label  attached  to  the  phial,  box  or  parcel  in  which 
the  same  is  so  sold ;  or  who  shall  sell  and  deliver  any  tartar 
emetic,  without  having  the  true  name  thereof  written    or 
printed  upon  a  label  attached  to  the  phial,  box  or  parcel  con- 
taining the  same;  shall,  upon  conviction,  be  adjudged  guilty 
of  a  misdemeanor,  and  shall  be  punished  by  a  flue  not  ex- 
ceeding one  huudred  dollars. 

6  N.  Y.,  411. 

S  24.  Every  person  navigating  any  boat  or  vessel  for  gain,  n«i»k«m» 
who  shall  wilfully  receive  so  many  passengers,  or  such  alese^** 
quantity  of  other  lading,  on  board  such  boat  or  vessel,  that 
by  means  thereof  such  boat  or  vessel  shall  sink  or  overset, 
and  the  life  of  any  human  being  shall  be  endangered  thereby, 
shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor. 

§  25.  If  the  captain  or  any  other  persoti  having  charge  of  Manage- 
a  steamboat  used  for  the  conveyance  of  passengers ;  or  if  the  Jteim-° 
engineer  or  other  person  having  charge  of  the  boiler  of  such1*0*^ 
boat  or  of  any  apparatus  therein  for  the  generation  of  steam,    xew] 
shall,  from  ignorance,  or  gross  neglect,  or  for  the  purpose  of 
excelling  any  other  boat  in  speed,  create  or  allow  to  be  cre- 
ated, such  an  undue  quantity  of  steam  as  to  burst  or  break 
the  boiler  or  other  apparatus  in  which  such  steam  shall  be 
generated,  or  any  apparatus  or  machinery  connected  there- 
with, by  which  bursting  or  breaking,  human  life  shall  be  en- 
dangered, every  such  captain,  engineer  or  other  person,  shall 
be  adjudged  guilty  of  a  misdemeanor. 

§  26.  Every  person  who  shall,  by  his  act  or  neglect,  mali-craeitjrto 
ciously  kill,  maim,  wound,  injure,  torture  or  cruelly  beat  any  mnma,# 
horse,  mule,  ox,  cattle,  sheep  or  any  other  animal  belonging 
to  himself  or  another,  shall,  upon  conviction,  be  adjudged 
guilty  of  a  misdemeanor. 

As  amended  by  Laws  of  1866,  ch.  ^82,  §  1.     Post,  vol.  6.  p.  796. 

§  27.  If  any  person  shall  wilfully  open,  or  read,  or  cause  opening, 
to  be  read,  any  sealed  letter,  not  addressed  to  himself,  with-  SSiSt6* 
out  being  authorized  so  to  do,  either  by  the  writer  of  such 
letter,  or  by  the  person  to  whom  it  shall  be  addressed,  he 
shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  not  exceeding  one  huudred 
dollars,  or  by  imprisonment  not  exceeding  one  month. 

§  28.  Whoever  shall  maliciously  publish  the  whole  or  any  publishing 
part  of  such  letter,  without  the  authority  of  the  writer  thereof,  JSntenu. 
or  of  the  person  to  whom  the  same  shall  be  addressed,  know- 
ing the  same  to  have  been  so  opened,  shall,  upon  conviction, 
be  adjudged  guilty  of  a  misdemeanor,  and  punished  as  pre- 
scribed in  the  last  section. 
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twuL*'  S  29.  The  two  last  sections  shall  not  extend  to  any  break- 
SSteS  -  *n£  °Pen  °f  letters>  which  shall  be  pilnisliable  by  the  laws  of 
q  the  United  States. 

DMtroyfnff  g  30.  Every  person  who  shall  wilfully  or  maliciously  destroy 
bridge  and  any  pubiic  or  toll  bridge,  or  any  turnpike  gate,  shall,  upon 

conviction,  be  adjudged  guilty  of  a  misdemeanor. 
Destroying      §  31.  Every  person  who  shall  unlawfully  and  wilfully,  01 
jJJ1**™*.   maliciously  destroy  any  mill  dam,  or  other  dam  erected  to 
create  hydraulic  power,  or  any  embankment  necessary  for  the 
support  of  such  dam,  or  shall  wilfully  or  maliciously  make,  01 
cause  to  be  made,  any  aperture  in  such  dam  or  embankment, 
with  the  intent  to  destroy  the  same,  shall,  upon  conviction, 
be  adjudged  guilty  of  a  misdemeanor. 
n>.  mono-        §  32.  Every  person  who  shall, 

SSdarie*.  i.  Wilfully  or  maliciously  remove  any  monuments  of  stone, 
wood,  or  other  durable  material,  erected  for  the  purpose  of 
designating  the  corner,  or  any  other  point,  in  the  boundary 
of  any  lot  or  tract  of  land :  or, 

2.  Shall  wilfully  and  maliciously  deface,  or  alter  the  marks 
upon  any  tree,  post  or  other  monument,  made  for  the  purpose 
of  designating  any  point,  course,  or  line,  in  the  boundary  of 
any  lot  or  tract  of  land :  or, 
i«96]  3.  Shall  wilfully  and  maliciously  cut  down  or  remove  any 
tree  ui>on  which  any  such  marks  shall  be  made,  for  such  pur- 
.pose,  with  the  intent  to  destroy  such  marks, 

Shall,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor. 
ib.  mile-         S  33-  Every  person  who  shall  wilfully  or  maliciously  break, 
253?       destroy,  or  remove  any  mile-stone,  mile-board  or  guide-board, 
*>ardB'  *°  erected  upon  any  public  highway  or  turnpike,  or  shall  wilfully 
or  maliciously  deface  or  alter  any  inscription  upon  such  stone 
or  board,  shall,  upon  conviction,  be  adjudged  guilty  of  a  mis- 
demeanor, and  shall  l>e  punished  by  imprisonment  in  a  county 
jail  not  exceeding  three  months,  or  by  a  tine  not  exceeding 
fifty  dollars,  or  by  both  such  fine  and  imprisonment. 
re'SJtSof       S  ***'  Every  auctioneer  who  shall  wilfully  neglect  to  make 
aSrtion-0     any  report,  required  to  be  made  to  the  comptroller  of  this 
mr^         state,  by  the  thirteenth  Article  of  the  second  Title,  of  the 
isee  vol.  i,  seventeenth  Chapter  of  the  First  Part  of  the  Revised  Statutes, 
jum, si**,  -n  jnj(ijtjon  t^  anv  pecuniary  penalty  imposed  by  law  for  any 
such  neglect,  shall,  upon  conviction,  be  adjudged  guilty  of  a 
misdemeanor,  and  in  addition  to  any  other  punishment  pre- 
scribed by  law,  shall  be  subject  to  a  fine  not  exceeding  one 
thousand  dollars. 

4  N.  Y.,  455. 

selling  §  35.  Every  |>erson  holding  or  exercising  any  office  under 

milSe*  *     the  laws  or  constitution  of  this  state,  who  shall  for  any  re- 

meat.or.      war(jt  consideration  or  gratuity  paid,  agreed  to  be  paid  or 

reserved  to  be  paid  directly  or  indirectly,  grant  to  another 

the  right,  privilege  or  authority  to  discharge  any  of  the  duties 
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of  such  office,  either  by  permitting  another  to  make  appoint- 
ments, or  to  perform  or  discharge  in  any  manner,  directly  or 
indirectly,  the  prerogatives  or  duties  of  such  office,  shall,  upon 
conviction,  be  deemed  guilty  of  a  misdemeanor,  and  in  ad- 
dition to  other  punishments  herein  prescribed,  shall  forfeit 
his  office  and  be  forever  disabled  from  holding  such  office, 
and  every  person  who  shall  give  or  make  any  agreement  to 
give  any  gratuity  or  reward  in  consideration  of  any  such 
grant  or  deputation,  shall,  upon  conviction,  be  deemed  guilty 
of  a  misdemeanor. 

As  amended  by  Laws  of  1863,  oh.  5.    Poet,  voL  6,  p.  57. 
1  R.  L.,  109,  §  1 ;  4N.Y.,  455 :  1  H.,  22 ;  9  W.,  177. 

§  36.  Every  person  who  shall,  directly  or  indirectly,  accept  procuring 
or  receive,  or  agree  to  accept  or  receive,  any  reward  or  gra-  J?epnu°lfor 
tuity,  paid,  agreed  to  be  paid  or  reserved  to  be  paid,  for  the™^'* 
purpose  of  procuring  for  another  the  appointment  to  anym«»or 
office  created  by  the  .constitution  or  under  the  laws  of  this 
state,  or  any  clerkship  or  subordinate  position  in  any  such 
office,  shall,  upon  conviction,  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  imprisonment  in  the  county 
jail,  not  less  than  six  months  nor  over  two  years,  and  by 
fine  not  less  thau  two  hundred  nor  over  one  thousand  dollars. 

As  amended  by  Laws  of  1863,  ch..5.    Post,  voL  6,  p.  57.  \  N.  Y.,  455. 

§  37.  Every  grant  or  deputation  made  contrary  to  the  fore-  Dcpntn- 
going  provisions,  shall  be  void;  but  all  official  acts  done  be- \!^: &c" 
fore  a  conviction  for  any  offence  prohibited  by  the  two  last 
sections,  shall  be  valid. 

1  H.,  22. 

§  38.  Where  any  duty  is  or  shall  be  enjoined  by  law,  upon  Neglect* 
any  public  officer,  or  upon  any  person  holding  any  public  S&ceri1.*0 
trust  or  employment,  every  wilful  neglect  to  perform  such 
duty,  where  no  special  provision  shall  have  been  made  for 
the  punishment  of  such  delinquency,  shall  be  a  misdemeanor, 
punishable  as  herein  prescribed. 

8N.Y,  84;  7  B.,  477;  1  D.,  450;  2  H.f  199;  2  W.,  611;  8  Cow.,  178. 

§  39.  Where  the  performance  of  any  act  is  prohibited  by  certain 
any  statute,  and  no  penalty  for  the  violation  of  such  statute  mem^rl?* 
is  imposed,  either  in  the  same  section  containing  such  prohi- 
bition, or  in  any  other  section  or  statute,  the  doing  such  act 
shall  be  deemed  a  misdemeanor. 

4  I).,  235 ;  3  Ab.,  202 ;  3  P.  C.  R.,  143. 

§  40.  Every  person  who  shall  be  convicted  of  any  misde-  pg?] 
meanor,  the  punishment  of  which  is  not  prescribed  in  this  ponieh- 
or  some  other  statute,  shall  be  punished  by  imprisonment  in  SSdJor 
a  county  jail  not  exceeding  one  year,  or  by  fine  not  exceed-  *««"*• 
ing  two  hundred  and  fifty  dollars,  or  by  both  such  fine  and 
imprisonment. 

1  Ab.,  307. 

§  41.  The  court  before  which  any  person  shall  be  con-  imprison- 
victed*  of  an  offence  punishable  by  imprisonment  in  a  county  SrjwSf.1" 

n.— 91 
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jail,  may  sentence  such  person  to  be  imprisoned  in  a  solitary 
cell  in  such  jail,  if  any  such  be  erected :  bat  such  imprison- 
ment shall  in  no  case  exceed  thirty  days  in  the  whole. 

1  Do,  512 ;  1  P.  0.  R.,  481. 


Jurisdic- 
tion of 
criminal 
courts. 


Insane 
persons. 

[698] 


Attempts  to 

commit 

offences. 


TITLE  TEE. 

GENERAL   PROVISIONS  CONCERNING  CRIMES  AND  THEIR 
PUNISHMENT. 

Seo.   1.  General  jurisdiction  of  courts  to  punish  for  offences. 

2.  Insane  persons,  not  to  be  tried  or  punished. 

3.  Punishments  for  attempting  to  commit  offences. 

4  &  6.  Proceedings  against  persons  stealing  in  another  state. 

6.  Principals  in  second  degree,  and  accessaries  before  the  fact. 

7.  Who  deemed  accessaries  after  the  fact 
8  &  9.  Punishment  for  second  offences. 

10.  Convicts  in  other  states,  Ac.  liable  to  punishment  of  second  conviction. 

11.  Sentence  of  persons  convicted  of  two  or  more  offences  at  the  same  time. 

12.  When  courts  may  imprison  for  life;  never  less  than  two  years  in  state  prison. 

13.  Courts  authorised  to  impose  fines  on  conviction.  % 
14  &  15.  Remedy  of  persons  injured  against  property  of  felons. 

16.  Common  law  punishments  prohibited. 

IT  Jb  18.  Minor  convicts  may  be  sent  to  house  of  refuge. 

19.  Effect  of  imprisonment  in  state  prison  for  less  than  life. 

20.  Effect  of  such  sentence  for  life. 

21.  Injuries  to  convicts  in  state  prison. 

22.  Forfeitures  on  conviction,  abolished. 

23.  Convictions,  when  to  disqualify  from  testifying. 

24.  When  defendant  may  be  again  tried  for  same  offence. 

25.  When  acquittal  to  be  in  bar  of  subsequent  accusation. 

26.  When  convictions  not  to  be  had  for  attempts  to  commit  crimes. 

27.  When  jury  may  find  offence  in  a  less  degree  than  that  charged. 

28.  Acquittal,  Ac  on  charge  of  one  degree^  to  bar  trial  for  any  other  degree. 

29.  When  certain  leases  to  become  void  on  conviction  for  misdemeanor. 
30  to  35.  Definition  of  terms. 

36.  Persons,  with  respect  to  whom  intent  to  defraud,  may  be  charged. 

§  1.  The  several  courts  of  justice  organized  under  the  con- 
stitution and  laws  of  this  state,  possess  the  sole  and  exclusive 
jurisdiction  of  trying  and  punishing  in  the  manner  prescribed 
by  law,  all  persons,  as  well  Indians  as  others,  for  offences  and 
crimes  committed  within  the  boundaries  of  this  state,  except- 
ing only  such  as  are  exclusively  cognizable  by  the  courts 
deriving  their  jurisdiction  under  the  laws  and  constitution  of 
the  United  States. 

Laws  of  1822,  202,  §  1 ;  3D.,  207. 

§  2.  No  act  done  by  a  person  in  a  state  of  insanity  can  be 
punished  as  an  offence ;  and  no  insane  person  can  be  tried, 
sentenced  to  any  punishment,  or  punished  for  any  crime  or 
offence,  while  he  continues  in  that  state. 

16  N.  T.,  58 ;  3  B.,  647 ;  2  B.,  567 ;  4  Dn  20;  2  P.  C.  R.,  215. 

§  3.  Every  person  who  shall  attempt  to  commit  an  offence 
prohibited  by  law,  and  in  such  attempt  shall  do  any  act 
towards  the  commission  of  such  offence,  but  shall  fail  in  the 
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perpetration  thereof,  or  shall  be  prevented  or  intercepted  in    mLB  7# 
executing  the  same ;  upon  conviction  thereof,  shall,  in  easels 
where  no  provision  is  made  by  law  for  the  punishment  of  sucn 
attempt,  be  punished  as  follows : 

1.  If  the  offence  attempted  to  be  committed,  be  such  as  is 
punishable  by  the  death  of  the  offender,  the  person  convicted 
of  such  attempt,  shall  be  punished  by  imprisonment  in  a  state 
prison  not  exceeding  ten  years : 

2.  If  the  offence  so  attempted,  be  punishable  by  imprison- 
ment in  a  state  prison  for  four  years  or  more,  or  by  imprisonment 
in  a  county  jail,  the  person  convicted  of  such  attempt,  shall  be 
punished  by  imprisonment  in  a  state  prison  or  in  a  county  jail, 
as  the  case  may  be,  for  a  term  not  exceeding  one  half  the 
longest  term  of  imprisonment  prescribed  upon  a  conviction 
for  the  offence  so  attempted : 

3.  If  the  offence  so  attempted,  be  punishable  by  imprison- 
ment in  a  state  prison  for  any  term  less  than  four  years, 
the  person  convicted  of  such  attempt,  shall  be  sentenced  to 
imprisonment  in  a  county  jail  for  not  more  than  one  year : 

4.  If  the  offence  so  attempted,  be  punishable  by  a  fine,  the 
offender  convicted  of  such  attempt,  shall  be  liable  to  a  fine 
not  exceeding  one  half  of  the  largest  amount  which  may  be 
imposed,  upon  a  conviction  for  the  offence  so  attempted : 

5.  If  the  offence  so  attempted,  be  punishable  by  imprison- 
ment and  by  a  fine,  the  offender  convicted  of  such  attempt, 
may  be  punished  by  both  imprisonment  and  fine,  not  exceeding 
one  half  of  the  longest  time  of  imprisonment  and  one  half 
of  the  greatest  fine  which  may  be  imposed,  upon  a  conviction 
for  the  offence  so  committed. 

4H,  134;  IP.  C.  R.,  459. 

§  4.  Every  person  who  shall  feloniously  steal  the  property  ££J"J*  .m 
of  another,  in  any  other  state  or  country,  and  shall  bring  the  »*'«• 
same  into  this  state,  may  be  convicted  and  punished,  in 
the  same  manner  as  if  such  larceny  had  been  committed 
in  this  state ;  and  in  every  such  case,  such  larceny  may  be 
charged  to  have  been  committed  in  any  town  or  city,  into  or 
through  which,  such  stolen  property  shall  have  been  brought. 

16  N.  Y.,  344;  7  N.  Y.,  295 ;  11  W.,  130;  2  J.  R,  411. 

§  5.  Every  person  prosecuted  under  the  last  section,  may  J*1™^ 
plead  a  former  conviction  or  acquittal  for  the  same  offence  in  5SU 
another  state  or  country;   and  if  such  plea  be  admitted  or 
established,  it  shall  be  a  bar  to  any  further  or  other  proceed- 
ings against  such  person  for  the  same  offence. 

§  6.  Every  person  who  shall  be  a  principal  in  the  second  jggyjg1* 
degree,  in  the  commission  of  any  felony,  or  who  shall  be  an  &£%n  ° 
accessary  to  a  murder,  before  the  fact,  and  every  person  who     [6991 
shall  be  an  accessary  to  any  felony,  before  the  fact,  shall,  upon 
conviction,  be  punished  in  the  same  manner  herein  prescribed, 
with  respect  to  principals  in  the  first  degree. 

6  H.,  144;  3  IL,  395;  8  Cow.f  137. 
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A^Iiariei  S  7-  Every  person  who  shall  be  convicted  of  having  ocm- 
aoer  the  cealed  any  offender,  after  the  commission  of  any  felony,  or  of 
having  given  snch  offender  any  other  aid,  knowing  that  he 
has  committed  a  felony,  with  intent'  and  in  order  that  he  may 
avoid,  or  escape  from,  arrest  or  trial,  or  conviction,  or  punish- 
ment, and  no  others,  shall  be  deemed  an  accessary  after  the 
fact,  and  upon  conviction,  shall  be  punished  by  imprisonment 
in  a  state  prison  not  exceeding  five  years,  or  in  a  county  jail 
not  exceeding  one  year,  or  by  fine  not  exceeding  five  hundred 
dollars,  or  by  both  such  fine  and  imprisonment. 
Feiom  S  8-  If  ^y  person  convicted  of  any  offence  punishable  by 

commuting  imprisonment  in  a  state  prison,  shall  be  discharged,  either 
offence.      upon  being  pardoned  or  upon  the  expiration  of  his  sentence, 
and  shall  subsequently  be  convicted  of  any  offence  committed 
after  such  pardon  or  discharge,  he  shall  be  punished  as  follows: 

1.  If  the  offence  of  which  such  person  shall  be  subsequently 
convicted,  be  such,  that  upon  a  first  conviction,  an  offender 
would  be  punishable  by  imprisonment  in  a  state  prison  for 
any  term  exceeding  five  years,  then  such  person  shall  be 
punished  by  imprisonment  in  a  state  prison,  for  a  term  not 
less  than  ten  years  : 

2.  If  such  subsequent  offence  be  such,  that  upoh  a  first  con- 
viction the  offender  would  be  punishable  by  imprisonment  in 
a  state  prison  tor  five  years  or  any  less  term,  then  the  person 
convicted  of  snch  subsequent  offence,  shall  be  punished  by 
imprisonment  in  a  state  prison  for  a  term  not  exceeding  ten 
years: 

3.  If  such  subsequent  conviction  be  for  petit  larceny,  or  for 
any  attempt  to  commit  an  offence,  which  if  committed,  would 
be  punishable  by  imprisonment  in  a  state  prison,  then  the 
person  convicted  of  such  subsequent  offence,  shall  be  punished 
by  imprisonment  in  a  state  prison  for  a  term  not  exceeding 
five  years. 

6  H.,  427 ;  1  CaL,  37. 

second  §  9.  Every  person  having  been  convicted  of  petit  larceny, 

offenceaftcr  or  0f  an  attempt  to  commit  an  offence,  which,  if  perpetrated, 

meanor.      would  be  punishable  by  imprisonment  in  a  state  prison,  and 

having  been  pardoned  or  otherwise  discharged,  who  shall  be 

subsequently  convicted  of  any  offence  committed  after  such 

pardon  or  discharge,  shall  be  punished  as  follows : 

1.  If  such  subsequent  offence  be  such,  that  upon  a  first 
conviction  the  offender  would  be  punishable  by  imprisonment 
in  a  state  prison  for  life,  at  the  discretion  of  the  court,  then 
such  person  shall  be  sentenced  to  imprisonment  in  such  prison 
during  life: 

2.  If  such  subsequent  offence  be  such,  that  upon  a  first, 
conviction  the  offender  would  be  punishable  by  imprisonment 

[7oo]  in  a  state  prison  for  any  term  less  than  for  life,  then  such 
person  shall  be  sentenced  to  imprisonment  in  such  prison,  for 
the  longest  term  prescribed  upon  a  conviction  for  such  first 
offence : 
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s.  If  such  subsequent  conviction  be  for  petit  larceny  or  for  TITLB  7' 
any,  attempt  to  commit  an  offence,  which,  if  perpetrated, 
would  be  punishable  by  imprisonment  in  a  state  prison,  then 
such  person  shall  be  sentenced  to  imprisonment  in  such 
prison  for  a  term  not  exceeding  five  years. 

IE,  262 ;  3  Cow.,  347 ;  3  P.  C.  R,  330 ;  1  P.  C.  R.,  645. 

§  10.  Every  person  who.  shall  have  been  convicted  in  any  {JjjjgjJ1 
of  the  United  States,  or  in  any  district  or  territory  thereof,  sutesf&c 
or  in  any  foreign  country,  of  an  offence,  which,  if  committed 
within  this  state,  would  be  punishable  by  the  laws  of  this 
state  by  imprisonment  in  a  state  prison,  shall,  upon  conviction 
for  any  subsequent  offence  committed  within  this  state,  be 
subject  to  the  punishment  herein  prescribed  upon  subsequent 
convictions,  in  the  same  manner  and  to  the  same  extent,  as  if 
such  first  conviction  had  taken  place  in  a  court  of  this  state. 

Laws  of  1823,  119,  §  6. 

§  11.  When  any  person  shall  be  convicted  of  two  or  more  several 
offences,  before  sentence  shall  have  been  pronounced  upon  tfonVat 
him  for  either  offence,  the  imprisonment  to  which  he  shall  beflametim6' 
sentenced  upon  the  second  or  other  subsequent  conviction, 
shall  commence  at  the  termination  of  the  first  term  of  im- 
prisonment to  which  he  shall  be  adjudged,  or  at  the  termina- 
tion of  the  second  term  of  imprisonment,  as  the  case  may  be. 

14  Ab.,  71. 

§  12.  Whenever  in  this  Chapter  any  offender  is  declared  J^gJ1?™' 
punishable  upon  conviction,  by  imprisonment  in  a  state  prison,  ufe?&a 
for  a  term  not* less  than  any  specified  number  of  years,  and 
no  limit  to  the  duration  of  such  imprisonment  is  declared, 
the  court  authorised  to  pronounce  judgment  upon  such  con- 
viction, mav,  in  its  discretion,  sentence  such  offender  to 
imprisonment  during  his  natural  life,  or  for  any  number  of 
years,  not  less  than  such  as  are  prescribed;  but  no  person 
shall  In  any  case  be  sentenced  to  imprisonment  in  a  state 
prison  for  any  term  less  than  two  years. 

1  P.  C.  R.,  469 ;  see  Laws  of  1836,  ch.  171 ;  1  P.  C.  R.,  374. 

Laws  of  1862,  ch.  417,  §  1,  enacts  "section  thirteen  of  Title  seven,  Chap- 
ter one,  Part  fourth  of  the  Revised  Statutes  is  hereby  amended'  by 
striking  out  the  words  '  two  years,'  in  the  last  line  of  said  section, 
and  inserting  in  the  place  of  the  words  so  stricken  out  the  words 
*  one  year.1 " 

It  was  doubtless  section  12  that  was  intended,  for  in  the  Third  Edition  of 
the  Revised  Statutes  it  is  inserted  as  section  13,  while  it  is  inserted 
as  section  12  in  the  First,  Second,  Fourth  and  Fifth  Editions. 

g  13.  Upon  a  conviction  for  any  offence  punishable  by  Fines  may 
imprisonment  in  any  jail  or  prison,  in  relation  to  which  no  DelmP°8ed- 
fine  is  herein  prescribed,  the  court  may  impose  a  fine  on  the 
offender  not  exceeding  two  hundred  dollars. 

§  14.  Every  person  injured  by  the  commission  of  any  persons 
felony,  for  which  the  offender  shall  be  sentenced  to  imprison-  SiXJl1* 
ment  in  a  state  prison,  shall  be  deemed  a  creditor  of  such  'cmcdy- 
offender  within  the  provisions  of  the  second  Article  of  the  pSci4a]nte' 
first   Title  of  the   fifth   Chapter  of  the   Second   Part  of 
the  Revised  Statutes. 

Digitized  by  VjOOQ  IC 


724 


GENERAL  PROVISIONS  AS  TO  CRIMES,     [part  iv. 


TITLE  7. 
Damages 


how  ascer- 
tained. 


17011 

Common 
law  _ 
ment. 


House  of 
refuge  to 
receive 
minor 
convicts. 


g  15.  The  amount  of  damages  sustained  by  such  injured 
person,  shall  be  ascertained  in  a  suit  to  be  brought  for  that 
purpose  by  him  against  the  trustees  of  the  estate  of  such 
offender,  who  shall  be  appointed  under  the  provisions  of  the 
said  Article. 
g  16.  All  punishments  prescribed  by  the  common  law,  for 
'puSib-  ^y  offence  specified  in  this  Chapter,  and  for  the  punishment 
of  which  provision  is  herein  made,  are  prohibited. 

17  How.  P.  R.,  225. 

g  17.  Whenever  any  person,  under  the  age  of  sixteen  years, 
shall  be  convicted  of  any  felony,  or  other  crime,  the  court, 
instead  of  sentencing  such  f>erson  to  imprisonment  in  a  state 
prison,  or  county  jail,  may  order  that  he  be  removed  to  and 
confined  in  the  house  of  refuge,  established  by  the  society  for 
the  reformation  of  juvenile  delinquents  in  the  city  of  New- 
York  ;  unless  notice  shall  have  been  received  from  such  society, 
that  there  is  not  room  in  such  house  for  the  reception  of 
farther  delinquents. 

Laws  of  1826,  18 ;  1840,  cb.  100 ;  see  also  Laws  of  1846,  ch.  143,  §  15. 
as  to  the  Western  House  of  Refuge,  and  Laws  of  1850.  ch.  304: 
1852,  ch.  387 ;  1856,  ch.  158.    Pott,  vol.  5,  pp.  213,  227,  200. 

Expenses  of     g  18.  Such  convicts  shall  be  removed  by  the  sheriff  of  the 
removal.     county>  pursuant  to  such  order,  and  he  shall  be  allowed  the 
same  compensation  therefor  as  is  provided  by  law  for  the  trans- 
portation of  convicts  to  the  state  prison,  to  be  audited  and 
paid  as  part  of  the  contingent  expenses  of  the  county. 

g  19.  A  sentence  of  imprisonment  in  a  state  prison  for  any 
term  less  than  for  life,  suspends  all  the  civil  rights  of  the 
person  so  sentenced,  and  forfeits  all  public  offices  and  all  pri- 
vate trusts,  authority  or  power,  during  the  term  of  such 
imprisonment. 

6  J.  C.  R.,  118;  4  J.  C.  R.,  228;  10  Ab.,  371;  1  Du.,  664;  1  P.  C.  R.,  374. 

n>.  for  life.      g  20-  A  person  sentenced  to  imprisonment  in  a  state  prison 
for  life,  shall  thereafter  be  deemed  civilly  dead. 

1  R.  L.,  411,  §  17. 

g  21.  The  person  of  a  convict  sentenced  to  imprisonment 
in  a  state  prison,  is  under  the  protection  of  the  law;  and  any 
injury  to  his  person,  not  authorised  by  law,  is  punishable  in 
the  same  manner  as  if  he  was  not  sentenced  or  convicted. 

g  22.  No  conviction  of  any  person  for  any  offence  what- 
ever, (except  upon  an  outlawry  for  treason  as  herein  before 
provided,)  shall  work  a  forfeiture  of  any  goods,  chattels,  lands, 
tenements  or  hereditaments,  or  of  any  right  or  interest  there- 
in ;  and  all  forfeitures  to  the  people  of  this  state,  in  the  nature 
of  deodands,  or  in  cases  of  suicide,  or  where  any  person  shall 
flee  from  justice,  are  abolished. 

1  R.  L.,  495,  §  3. 

g  23.  No  person  sentenced  upon  a  conviction  for  felony 
shall  be  competent  to  testify  in  any  cause,  matter  or  proceed- 
ing, civil  or  criminal,  unless  he  be  pardoned  by  the  governor 
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or  by  the  legislature;  except  in  the  cases  specially  provided 
by  law ;  but  no  sentence  upon  a  conviction  for  any  offence 
other  than  a  felony,  shall  disqualify  or  render  any  person  in- 
competent to  be  sworn  or  to  testify  in  any  cause,  matter  or 
proceeding,  civil  or  criminal. 

22  N.T.,  318;  5  HM  261;  18  How.  P.  R,  539;  1  P.  C.  R,  241;  47  B., 
424;  26  How.  P.  R.,  91. 

§  24.  When  a  defendant  shall  have  been  acquitted  of  a  {Jgfj^. 
criminal  charge,  upon  trial,  on  the  ground  of  a  variance  be-  «iboor 
tween  the  indictment  and  the  proof,  or  upon  any  exception  to  offence*. 
the  form  or  substance  of  the  indictment,  he  may  be  tried  and 
convicted  upon  a  subsequent  indictment  for  the  same  offence. 

§  25.  But  where  a  defendant  shall  have  been  acquitted     iy031 
upon  trial,  on  the  merits  and  facts,  and  not  upon  any  ground  JSttano 
stated  in  the  last  section,  he  may  plead  such  acquittal  in  bar  beabM- 
of  any  subsequent  accusation  for  the  same  offence,  notwith- 
standing any  defect  in  form  or  in  substance,  in  the  indictment 
upon  which  such  acquittal  was  had. 

1  P.  C.  R.,  182,  445. 

.  §  26.  No  person  shall  be  convicted  of  an  assault  with  intent  Attempts  to 
to  commit  a  crime,  or  of  any  other  attempt  to  commit  any  ?££■.' 
offence,  when  it  shall  appear  that  the  crime  intended  or  the 
offence  attempted,  was  perpetrated  by  such  person  at  the  time 
of  such  assault,  or  in  pursuance  of  such  attempt. 

§  27.  Upon  an  indictment  for  any  offence  consisting  of  dif-  JffigSJ01 
ferent  degrees,  as  prescribed  in  this  Chapter,  the  jury  may  degree., 
find  the  accused  not  guilty  of  the  offence  in  the  degree 
charged  in  the  indictment,  and  may  find  such  accused  person 
guilty  of  any  degree  of  such  offence,  inferior  to  that  charged 
in  the  indictment,  or  of  an  attempt  to  commit  such  offence. 

22  ST.  T.f  180 ;  2  B.,  220 ;  3  H.,  93 ;  3  P.  C.  R.,  162. 

§  28.  When  a  defendant  shall  be  acquitted  or  convicted  n>- 
upon  any  indictment  for  an  offence,  consisting  of  different 
degrees,  as  prescribed  in  this  Chapter,  he  shall  not  thereafter 
be  tried  or  convicted  for  a  different  degree  of  the  same 
offence;  nor  shall  he  be  tried  or  convicted  for  any  attempt  to 
commit  the  offence  charged  in  the  indictment,  or  to  commit 
any  degree  of  such  offence. 

§  29.  Whenever  the  lessee  of  any  dwelling-house  shall  be  gjrtjjn 
convicted  of  a  misdemeanor  in  keeping  the  same  as  a  bawdy  wh!n8Void. 
house,  the  lease  or  agreement  for  the  letting  of  such  house, 
shall  thereupon  become  void;  and  the  landlord  may  enter 
upon  the  premises  so  let,  and  shall  have  the  same  remedies  to 
recover  possession  thereof,  as  are  given  by  law  in  case  of  a 
tenant  holding  over  after  the  expiration  of  his  lease. 

4  N.  T.,  217 ;  3  S.  S.  C,  332 ;  3  P.  0.  R.,  544. 

§  30.  The  term  "  felony,"  when  used  in  this  act,  or  in  any  gSJgJJj^* 
other  statute,  shall  be  construed  to  meto  an  offence  for  which 
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fmM 7*    the  offender,  on  conviction,  shall  be  liable  by  law  to  be  pun- 
ished by  death,  or  by  imprisonment  in  a  state  prison. 

23  N.  Y.,  256;  22  N.  T.,  318,  415;  3  EL,  398;  14  W.,  35;  3  Du.,  386; 
6  Ab.,  134. 

S  31*.  The  term  "  felonious,"  when  uded  in  any  statute, 
shall  be  construed  as  synonymous  in  meaning  with  the  word 
"criminal"  and  the  term  "feloniously"  when  so  used,  as 
synonymous  in  meaning  with  the  word  "criminally." 

Laws  of  1830,  ch.  320,  §  59. 

n>.  of "  in-  §•  31b.  Whenever  the  term  "  infamous  crime,"  is  used  in  any 
£££!»  statute,  it  shall  be  construed  as  including  every  offence  pun 
ishable  with  death,  or  by  imprisonment  in  a  state  prison,  and 
no  other. 
3aim0w  $  **2#  "^e  terms  "crime"  or  "offence,"  when  used  in  this 
and  "of-  Chapter,  or  in  any  other  statute,  shall  be  construed  to  mean 
*""*•"       any  offence  for  which  any  criminal  punishment  may  by  law 

be  inflicted, 
ib. of *(per-  $  33.  The  term  "personal  property,"  as  used  in  this  Chap- 
perty.R"*  ter,  shall  be  construed  to  mean,  goods,  chattels,  effects, 
evidences  of  rights  in  action,  and  all  written  instruments  by 
which  any  pecuniary  obligation,  or  any  right  or  title  to 
property  real  or  personal,  shall  be  created,  acknowledged, 
transferred,  increased,  defeated,  discharged  or  diminished. 

3H,  196;  IP.  C.  R.,  593. 

[703i        §  34.  The  term  "property,"  as  used  in  this  Chapter,  includes 
,>  •rt°yf/*ipro'  Personal  property  as  defined  in  the  last  section,  and  also  every 
estate,  interest  and  right  in  lands,  tenements  and  heredita- 
ments. 
ib  of;«per-     §  35.  Where  the  term  "person,"  is  used  in  this  Chapter,  to 
mm'"        designate  the  party  whose  property  may  be  the  subject  of  any 
offence,  such  term  shall  be  construed  to  include  the  United 
States,  this  state,  or  any  other  state,  government  or  country 
which  may  lawfully  own  any  property  within  this  state,  and 
all  public  and  private  corporations,  as  well  as  individuals. 
SS5ln8        5  ^'  ^iere  any  intent  to  injure,  .defraud  or  cheat,  is  re- 
drifend.      quired  by  law  to  be  shown,  in  order  to  constitute  any  offence, 
it  shall  be  sufficient,  if  such  intent  be  to  iqjure,  defraud  or 
cheat  the  United  States,  this  state,  or  any  other  state  or 
country,  or  the  government  or  any  public  officer  thereof, 
or  any  county,  city  or  town,  or  any  corporation,  body  politic, 
or  private  individual. 

21  W.,  412. 

See  Laws  of  1862,  ch.  417.  Post,  vol.  5,  p.  204.  1656,  ch.  158.  Post, 
vol.  5,  p.  200.  1852,  ch.  387.  Post,  vol.  5,  p.  227.  1850,  oh.  304; 
1846,  ch.  143.  Post*  vol.  5,  p.  213.  1848,  ch.  148;  1840,  ch.  100; 
1836,  ch.  171.     Post,  vol.  5,  p.  186. 
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TITLB  L 

CHAP.  II. 

Of  Proceedings  in  Criminal  Cases. 

Title  1. — Of  proceedings  to  prevent  the  commission  of  crimes. 

Title  2. — Of  the  arrest  and  examination  of  offenders ;  their  commit- 
ment for  trial ;  and  letting  them  to  bail. 

Title  3. — Of  trials  for  offences  before  courts  of  special  sessions  of  the 
peace. 

Tttlb  4. — Of  indictments  and  proceedings  before  trial. 

Title  5. — Of  trials  for  offences ;  bills  of  exception,  and  other  proceed- 
ings incident  to  trial. 

Title  6. — Of  judgments;  the  mode  of  enforcing  them,  and  of  writs 
of  error  thereon. 

Title  1. — Special  proceedings  in  criminal  cases;  and  miscellaneous 
provisions  respecting  criminal  proceedings. 

Title  8.— Of  the  fees  of  offioers  and  ministers  of  justice  in  crimina* 
cases. 

TITLE  I. 

•    OP  PBOOBEDINGS  TO  PREVENT  THE  COMMISSION  OF  CMMES. 

Seo.  1.  Officers  who  are  authorised  to  keep  the  peaoe. 

2,  3,  4  &  5.  Proceedings  to  compel  sureties  to  keep  the  peace. 

&  How  person  committed  may  be  discharged. 

7.  Recognizances,  how  to  be  disposed  of.    » 

S.  Officers  and  courts  may  require  security  for  the  peace. 

9  &  10.  Proceedings  at  sessions  on  the  recognizance. 
11.  When  recognizances  to  be  deemed  broken. 
12  &  13.  Proceedings  in  abtion  on  recognizance. 
14.  Security  not  to  be  required  unless  authorised  by  statute. 

Section  1.  The  following  magistrates  shall  have  power  to     [704j 
cause  to  be  kept,  all  laws  made  for  the  preservation  of  the  k2£S6to 
public  peace ;  and  in  the  execution  of  that  power,  to  require  p*00- 
persons  to  give  security  to  keep  the  peace,  in  the  manner  pro- 
vided in  tms  Title,  namely :  The  chancellor ;  justices  of  the 
supreme  court ;  circuit  judges ;  judges  of  the  superior  court 
of  law  of  the  city  and  county  of  £Tew  York ;  the  special  jus- 
tices and  assistant  justices  for  the  said  city  and  county; 
judges  of  county  courts ;  mayors,  recorders  and  aldermen  of 
cities;  supreme  court  commissioners;  and  justices  of  the 
peace,  appointed  for  any  city  or  elected  in  any  town.    And 
no  other  magistrate  shall  have  authority  to  execute  the 
powers  conferred  or  treated  of  in  this  Title. 

g  2.  Whenever  complaint  shall  be  made  in  writing  and  JJft'gJ" 
upon  oath,  to  any  such  magistrate,  that  any  person  has  p^w, 
threatened  to  commit  any  offence  against  the  person  or  pro-  ereq 
perty  of  another,  it  shall  be  the  duty  of  such  magistrate  to 
examine  such  complainant  and  any  witnesses  who  may  be 
produced,  on  oath ;  to  reduce  such  examination  to  writing, 
and  to  cause  the  same  to  be  subscribed  by  the  parties  so  ex- 
amined. 

2  K.  L,  606,  §  1;  23  W.f  639,-  17  W.,  181. 
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mJn  wi-      §  3*  ^  i*  shall  appear  from  such  examination,  that  there  is 

Era  *       J118*  reason  to  fear  the  commission  of  any  such  offence  by  the 

person  complained  of,  it  shall  be  the  duty  of  the  magistrate  to 

issue  a  warrant  under  his  hand,  with  or  without  seal,  reciting 

the  complaint,  and  commanding  the  officer  to  whom  it  is 

directed,  forthwith  to  apprehend  the  person  so  complained  of 

and  bring  him  before  such  magistrate. 

Amount         §  4-  Upon  such  person  being  brought  before  the  magistrate, 

ormognL  he  may  be  required  to  enter  into  a  recognizance, in  such  sum, 

zanG0-        not  exceeding  one  thousand  dollars,  as  such  magistrate  shall 

direct,  with  one  or  more  sufficient  sureties,  to  appear  at  the 

next  court  of  general  sessions  to  be  held  in  such  county,  and 

not  to  depart  the  same  without  leave ;  and  in  the  meanwhile 

to  keep  the  peace  towards  the  people  of  this  state,  and  imu> 

ticularly  towards  the  person  requiring  such  security. 

whaiMrtj      g  5.  If  such  recognizance  shall  be  given,  the  party  com- 

dWed!~     plained  of,  shall  be  discharged.    If  such  person  shall  refuse 

ro^HtSu  to  find  such  security,  it  shall  be  the  duty  of  the  magistrate  to 

commit  him  to  prison,  until  he  shall  find  the  same,  specifying 

in  the  warrant  the  cause  of  commitment,  and  the  sum  in  which 

such  security  was  required. 

23  W.,  639;  17  W.,  184. 

Dijcharg.  §  6.  Any  person  committed  for  not  finding  sureties  of  the 
oSmSSiSSd.  peace,  as  above  provided,  may  be  discharged  by  any  two  jus- 
tices of  the  peace  of  the  county,  upon  giving  such  security  as 
was  originally  required  of  such  person. 
sau2£u>be  S  7.  Every  recognizance  taken  pursuant  to  the  foregoing 
ttiod,eAc.     provisions,  shall  be  transmitted  by  the  magistrate  taking  the 

same,  to  the  next  court  of  general  sessions  of  the  county. 
wh*i0?A.       S  8.  Every  person  who,  in  the  presence  of  any  magistrate 
cer,*^  *    above  specified,  or  in  the  presence  of  any  court  of  record,  shall 
SKuS^*8  make  any  affray,  or  threaten  to  kill  or  beat  another,  or  to 
commit  any  offence  against  his  person  or  property ;  and  all 
persons  who,  in  the  presence  of  such  magistrate  or  court,  shall 
contend  with  hot  and  angry  words ;  may  be  ordered  by  such 
magistrate  or  court,  without  any  other  proof,  to  give  such 
security  as  above  specified ;  and  in  case  of  refusal  so  to  do, 
may  be  committed  in  like  manner  as  above  provided. 
t?T5?         S  9.  Every  person  who  shall  have  entered  into  a  recogni- 
rSSjiu      zance  to  keep  the  peace,  shall  appear  at  the  next  court  of 
■*"*■        general  sessions  held  in  the  county :  and  if  he  fail  to  appear, 
the  court  shall  forfeit  his  recognizance,  and  order  it  to  be  pro- 
secuted, unless  reasonable  excuse  for  his  default  be  given. 
n>.  g  10.  If  the  complainant  do  not  appear,  the  party  recog- 

nized shall  be  discharged,  unless  good  cause  be  shown  to  the 
contrary.  If  the  respective  parties  appear,  the  court  shall 
hear  their  proofs  and  allegations,  and  may  either  discharge 
the  recognizance  taken,  or  they  may  require  a  new  recogni- 
zance, as  the  circumstances  of  the  case  may  require,  for  such 
time  as  shall  appear  necessary,  not  exceeding  one  year. 
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§  11.  No  recognizance  to  keep  the  peace,  shall  be  deemed  w™^ 1 
to  be  broken,  except  in  the  case  provided  for  by  the  ninth  sec-  **$*£ 
tion,  unless  the  principal  in  such  recognizance  be  convicted  of 
some  offence,  amounting  in  judgment  of  law  to  a  breach  of 
such  recognizance. 

§  12.  Whenever  the  district  attorney  of  the  county  in  which  *$on 
such  recognizance  was  taken,  shall  produce  to  the  court  in 
which  such  recognizance  shall  be  filed,  evidence  of  such  convic- 
tion, it  shall  be  the  duty  of  such  court  to  order  the  recognizance 
to  be  prosecuted ;  and  the  district  attorney  shall  thereupon 
commence  an  action  in  the  name  of  the  people  of  this  state. 

S  13.  In  such  action,  the  offence  stated  in  the  record  of  »*a«i>w. 
conviction  shall  be  assigned  as  a  breach  of  the  condition 
of  such  recognizance ;  and  such  record  shall  be  conclusive 
evidence  of  the  matters  therein  stated. 

§  14.  No  security  to  keep  the  peace,  or  to  be  of  good  beha-  g^SSSSwi- 
viour,  shall  be  required,  nor  shall  any  person  be  committed  to  gaiwogar 
prison  for  not  giving  the  same,  in  any  case  except  such  as  are 
prescribed  or  authorised  by  statute. 

5  B.,  208;  19  Ab.t  270. 

TITLE  II.  PW] 

OF  THE  AEEEST  AND  EXAMINATION  OF  OFFENDERS ;  THEIR 
COMMITMENT  FOR  TRIAL  ;  AND  LETTING  THEM  TO  BAIL. 

Sxc.   1.  Offloers  who  are  empowered  to  act  under  this  Title. 
2  &  3.  When  and  how  warrants  to  be  issued. 

4.  Warrants  may  be  executed  in  any  part  of  the  state. 

5.  What  warrants  to  be  endorsed,  by  whom,  when,  Ac. 

6.  Officers  endorsing  protected. 

7.  When  prisoner  may  be  brought  before  magistrate  of  same  county. 

8  &  9.  Proceedings  of  magistrate  on  prisoner  being  brought  before  him. 
10  &  11.  When  to  be  carried  to  county  where  warrant  was  issued. 
12.  Before  what  magistrate  prisoner  to  be  brought 
13, 14,  15  &  16.  Manner  of  conducting  examination. 
17.  Examination  of  prisoner's  witnesses. 
18  &  19.  Regulations  respecting  the  examination  of  witnesses. 

20.  When  magistrate  to  discharge  prisoner. 

21.  When  prosecutor  and  witnesses  to  be  bound  over. 
22*.  Examination  only  when  deemed  necessary. 

22b,  23  &  24.  When  sureties  for  witnesses  may  be  required. 
25.*  Prisoner  to  be  bailed  or  committed. 
26  &  27.  Returning  examinations  to  court 

28.  Another  magistrate  may  be  associated. 

29.  Powers  of  officers  to  let  to  bail  in  different  cases. 

30  &  31.  Power  of  oyer  and  terminer,  and  general  sessions  to  let  to  bail. 
32  &  33.  Recognizances  when  to  be  filed. 

§  1.  The  following  persons  respectively  shall  have  power  ^*^ 
to  issue  process  for  the  apprehension  of  persons  charged  with  SSierthis 
any  offence,  and  to  execute  the  powers  and  duties  conferred  Tltle' 
in  this  Title,  namely :  the  chancellor ;  justices  of  the  supreme 
court ;  judges  of  the  superior  court  of  law  of  the  city  and 
county  of  New-York ;  circuit  judges ;  judges  of  county  courts ; 
mayors,  recorders  and  aldermen  of  cities ;  supreme  court  com- 
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missioners  ;  the  special  justices,  and  the  assistant  justices  in 
the  city  of  New- York,  and  justices  of  the  peace  appointed  for 
any  city  or  elected  in  any  town,  and  no  other  magistrates 
shall  have  authority  to  execute  the  powers  conferred  or  treated 
of  in  this  Title. 

15  B.,  162 ;  5  H.T  167 ;  see  Laws  of  1851,  ch.  75 ;  1844 ;  ck.  315. 

Duty  of         g  2.  Whenever  complaint  shall  be  made  to  any  such  magis- 
Sf  com"     trate,  that  a  criminal  offence  has  been  committed,  it  shall  be 
piamt.       foe  (juty  Qf  mcfa  magistrate  to  examine  on  oath  the  com- 
plainant, and  any  witnesses  who  may  be  produced  by  him. 

15  B.,  153;  5  B.,465;  5  H,  167;  3  H.,  300;  23  W.,  638;  11  W,  552; 
17  W.,  181 ;  2  Ab.,  473 ;  6  How.  P.  B.,  110 ;  2  P.  0.  R,  34, 

§  3.  If  it  shall  appear  from  such  examination,  that  any 
criminal  offence  has  been  committed,  the  magistrate  shall 
issue  a  proper  warrant,  under  his  hand,  with  or  without  seal, 
reciting  the  accusation,  and  commanding  the  officer  to  whom 
it  shall  be  directed,  forthwith  to  take  the  person  accused  of 
having  committed  such  offence,  and  to  bring  him  before  su<& 
magistrate,  to  be  dealt  with  according  to  law* 

28  B.,  630 ;  16  B.,  307 ;  5  B.,  467  ;  5  H.f  167;  21 W.,  652;  10  W.,  5W 
9  W.,  62;  5  W.,  530;  6  How.  P.  R.,  110;  2  Ab.,  468;  4  B.  D.  S, 
447. 

what  war-  §  4.  Warrants  issued  by  either  of  the  officers  enumerated, 
th?on|2Sut  in  the  first  section  of  this  Title,  may  be  executed  in  any  pan 
the  etate.    0f  ^s  g^ate,  except  such  as  are  issued  by  any  assistant  jus 

tice  in  New- York,  or  by  any  alderman  or  justice  of  the  peace 

warrants  issued  by  any  such  assistant  justice,  alderman  01 
[707]     justice  shall  not  be  executed  out  of  the  county  within  which 

they  are  officers,  unless  endorsed  in  the  manner  prescribed  in 

the  section  next  following. 

5  H.,  167,  607. 

S  5.  If  the  person  against  whom  any  warrant  granted  by 
any  such  alderman  or  justice,  shall  be  issued,  shall  escape,  or 
be  in  any  other  county,  out  of  the  jurisdiction  of  such  alder- 
man or  justice,  it  shall  be  the  duty  of  any  justice  of  the  peace 
or  other  magistrate  named  in  the  first  section  of  this  Title, 
within  the  county  where  such  offender  shall  be,  or  shall  be 
suspected  to  be,  upon  proof  of  the  hand  writing  of  the 
magistrate  issuing  the  warrant,  to  endorse  his  name  on  the 
same ;  and  thereupon  the  person  bringing  the  warrant,  or  any 
other  officer  to  whom  it  may  have  been  directed,  may  arrest 
the  offender  in  the  county  where  the  warrant  was  endorsed. 

1R.L.,  149,  §2;  30  B.,  300;  6Hn344;  5E,  167;  2  W.,611:  80 How. 
P.  Rf  203. 

§  6.  No  magistrate  shall  be  liable  to  any  indictment,  action 
of  trespass  or  other  action,  for  having  endorsed  any  warrant 
pursuant  to  the  provisions  of  the  last  section,  although  it 
should  afterwards  appear  that  such  warrant  was  illegally  or 
improperly  issued. 
JSJto1^8*  S  7-  1^  tt*6  offence  charged  in  the  warrant  be  not  punisba- 
bronght    ble  with  death  or  by  imprisonment  in  a  state  prison,  and  if  the 

Digitized  by  VjOOQLC 


What  war- 
rants to  be 
endorsed, 
Ac 


Officers 

endorsing, 

protected. 


chap,  ii.]  ARREST  OF  OFFENDERS.  731 

person  arrested  require  to  be  brought  before  a  justice  of  the  Jforo* 1 
county,  in  which  he  shall  have  been  arrested,  it  shall  be  ««giitMt«. 
the  duly  of  the  officer  or  person  arresting  him,  to  carry  such 
prisoner  before  a  magistrate  of  such  county. 

S  8.  If  the  offence  charged  in  the  warrant  be  not  punishable  JJSfSrmt 
with  death  or  by  imprisonment  in  a  state  prison,  such  magis-  i^ate.   * 
trate  may  take  from  the  person  so  arrested,  a' recognizance, 
with  sufficient  sureties,  for  his  appearance  at  the  next  court 
having  cognizance  of  the  offence,  to  be  held  in  the  county 
where  the  offence  shall  be  alleged  to  have  been  committed. 

6  H.,  344;  20  How.  P.  R.,  203. 

§  9.  Such  magistrate  shall  certify  on  the  warrant,  the  fact Ib- 
of  his  having  let  the  defendant  to  bail,  and  shall  deliver  the 
same,  together  with  the  recognizance  taken  by  him,  to  the 
officer  or  other  person  having  charge  of  the  prisoner,  who  shall 
deliver  the  same  without  unnecessary  delay,  to  the  clerk  of 
the  court  in  which  such  prisoner  shall  have  been  recognized 
to  appear. 

§  10.  If  such  magistrate  refuse  to  let  to  bail  the  person  so  gj,,1^0 
arrested,  or  if  such  person  neglect  to  give  bail,  as  above  pro-  given. 
vided,  the  officer  or  person  having  him  in  charge,  shall  take 
him  before  a  magistrate  of  the  county  in  which  the  warrant 
was  originally  issued,  as  herein  after  provided. 

§  11.  If  the  offence  charged  in  the  warrant,  be  punishable  ™;£^fot 
with  death  or  with  imprisonment  in  a  state  prison,  the  officer  felony11 
making  the  arrest,  shall  convey  the  prisoner  to  the  county 
where  the  warrant  was  originally  issued,  before  some  magis-     tros] 
trate  thereof,  as  in  the  next  section  prescribed.  30  How.  p.  r.,  203. 

§  12.  Persons  arrested  under  any  warrant  issued  for  any  ^r;jSt?f 
offence,  shall,  where  no  provision  is  otherwise  made,  be  &c- 
brought  before  the  magistrate  who  issued  the  warrant;  or 
if  he  be  absent,  or  his  office  be  vacant,  before  the  nearest 
magistrate  in  the  same  county;  and  the  warrant  by  virtue 
of  which  the  arrest  shall  have  been  made,  with  a  proper  return 
endorsed  thereon,  and  signed  by  the  officer  or  person  making 
the  arrest,  shall  be  delivered  to  such  magistrate. 

17  W.,  211;  Bee  Laws  of  1847,  ch.  455,  §  13;  1845,  ch.  180,  §  26. 

§  13.  The  magistrate  before  whom  any  such  person  shall  be  J^SSjui 
brought,  shall  proceed  as  soon  as  may  be,  to  examine  the  J^f^ 
complainant  and  the  witnesses  produced  in  support  of  the  pro- 
secution, on  oath,  in  the  presence  of  the  prisoner,  in  regard 
to  the  offence  charged,  and  in  regard  to  any  other  matters 
connected  with  such  charge,  which  such  magistrate  may  deem 
pertinent. 

2B.L.,  507,  §  2;  5  R,  33;  3  H.,  295. 

g  14.  The  magistrate  shall  then  proceed  to  examine  the  £erIc8 ™cr  t0 
prisoner  in  relation  to  the  offence  charged.    Such  examination  »mined. 
shall  not  be  on  oath ;  and  before  it  is  commenced,  the  prisoner 
shall  be  informed  of  the  charge  made  against  him,  and  shall 
be  allowed  a  reasonable  time  to  send  for  and  advise  with 
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counsel.  If  desired  by  the  pawn  arrested,  his  counsel  may 
be  present  during  the  examination  of  the  complainant  and 
the  witnesses  on  the  part  of  the  prosecution,  and  during  the 
examination  of  the  prisoner. 

2  N.  Y.,  82;   3  H.,  289,  303;    19  W..  347 ;   1  S.  8.  O,  701;  2  P.  C.  R, 
669. 

g  15.  At  the  commencement  of  the  examination,  the 
prisoner  shall  be  informed  by  the  magistrate,  that  he  is  at 
liberty  to  refuse  to  answer  any  question  that  may  be  put  to 
him. 

g  16.  The  answers  of  the  prisoner  to  the  several  interro- 
gatories shall  be  reduced  to  writing  by  the  magistrate,  or 
under  his  direction ;  they  shall  be  read  to  the  prisoner,  who 
may  correct  or  add  to  them ;  and  when  made  conformable  to 
what  he  declares  is  the  truth,  shall  be  certified  and  signed  by 
the  magistrate. 

15  W.,  419;  8  W.,  695. 

g  17.  After  the  examination  of  the  prisoner  is  completed, 
his  witnesses,  if  he  have  any,  shall  be  sworn  and  examined, 
and  he  may  have  the  assistance  of  counsel  in  such  exami- 
nation. 

g  18.  The  witnesses  produced  on  the  part  either  of  the 
prisoner,  or  of  the  prosecution,  shall  not  be  present  at  the 
examination  of  the  prisoner;  and  while  any  witness  is 
under  examination,  the  magistrate  may  exclude  from  the 
place  in  which  such  examination  is  had,  all  witnesses  who 
have  not  been  examined ;  and  may  cause  the  witnesses  to  be 
kept  separate,  and  prevented  from  conversing  with  each 
other,  until  they  shall  all  have  been  examined. 

3  H.,  289. 

g  19.  The  evidence  given  by  the  several  witnesses  examined, 
shall  be  reduced  to  writing  by  the  magistrate,  or  under  his 
direction,  and  shall  be  signed  by  the  witnesses  respectively. 

8W.,595. 

g  20.  If  upon  the  examination  of  the  whole  matter,  it  shall 
appear  to  the  magistrate  either  that  no  offence  has  been  com- 
mitted by  any  person,  or  that  there  is  no  probable  cause  for 
charging  the  prisoner  therewith,  he  shall  discharge  such  pri- 
soner. 

2  J.  R.,  203. 

g  21.  If  it  shall  appear  that  an  offence  has  been  committed, 
and  that  there  is  probable  cause  to  believe  the  prisoner  to  be 
guilty  thereof,  the  magistrate  shall  bind  by  recognizance  the 
prosecutor,  and  all  the  material  witnesses  against  such  pri- 
soner, to  appear  and  testify  at  the  next  court  having  cogni- 
zance of  the  offence,  and  in  which  the  prisoner  may  be 
indicted. 

2  R.  L.,  507,  §  2 ;  5  BM  514;  3  P.  C.  R.,  4G5 ;  1  P.  C.  R.,  567. 

Emmina-        g  22*.  Nothing  contained  in  the  preceding  sections  shall  be 
whennly     construed  to  require  any  magistrate  before  whom  a  prisoner, 
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charged  with  a  misdemeanor,  shall  be  brought,  to  take  the  d^£d  * 
examination  of  such  prisoner,  except  where  such  magistrate  n*«»»«y- 
shall  deem  it  material  so  to  do,  or  where  such  examination 
shall  be  required  by  the  prisoner. 

Laws  of  1830,  ch.  320,  §  60. 

§  22b.  Whenever  such  magistrate  shall  be  satisfied  by  dfce  5g*J|£jor 
proof,  that  there,  is  good  reason  to  believe  that  any  such  wit- 
ness will  not  fulfil  the  conditions  of  such  recognizance,  unless 
security  be  required,  h6  may  order  such  witness  to  enter  into 
a  recognizance  with  such  sureties  as  he  shall  deem  meet,  for 
his  appearance  at  such  court. 

§  23.  Infants  and  married  women,  being  material  witnesses,  **• 
may  in  like  manner  be  required  to  procure  sureties  for  their 
appearance  at  such  court. 

§  24.  If  any  witness  so  required  to  enter  into  a  recogni-  HJjJJacom 
zance,  either  without  or  with  sureties,  shall  refuse  to  comply  p*  ° " 
with  such  order,  it  shall  be  the  duty  of  such  magistrate  to 
commit  him  to  prison,  until  he  shall  comply  with  such  order, 
or  be  otherwise  discharged  according  to  law. 

§  25.  If  the  offence  with  which  the  prisoner  be  charged,  be  *£Jg&** 
bailable  by  a  justice  of  the  peace,  or  an  alderman  of  a  city,  pr  8oner' 
and  the  prisoner  offer  sufficient  bail,  such  bail  may  be  taken, 
and  the  prisoner  discharged ;  if  no  bail  be  offered,  or  the 
offence  be  not  bailable  by  a  justice  or  alderman,  the  prisoner 
shall  be  committed  to  prison,  except  in  cases  in  which  a  court 
of  special  sessions  shall  be  authorised  to  try  such  prisoner,  as 
provided  by  this  Chapter. 

7  R,  33,  43 ;  3  H.,  570;  10  W.,  431,  466 ;  4  W.,  393 ;  Laws  of  1830,  ch. 
320,  §  61. 

§  26.  All  examinations  and  recognizances,  taken  pursuant  Jjjj^jj* 
to  the  provisions  of  this  Title,  shall  be  certified  by  the  magis-  SSSh  &c. 
trate  taking  the  same,  to  the  court  at  which  the  witnesses  are 
bound  to  appear,  on  the  first  day  of  the  sitting  thereof. 

See  Laws  of  1845,  ch.  180,  §  17.    Post,  vol.  3,  p.  304. 

S  27.  If  any  magistrate  shall  refuse  or  neglect  to  return  to  ne^dcom* 
the  proper  court,  any  such  examination  or  recognizance  by  pe  e  * 
him  taken,  he  may  be  compelled  by  rule  of  court,  forthwith  to 
return  the  same,  and  in  case  of  disobedience  of  such  rule,  may 
be  proceeded  against  by  attachment  as  for  a  contempt  of 
court,  in  the  manner  provided  in  the  eighth  Chapter  of  the 
Third  Part  of  the  Revised  Statutes. 

§  28.  It  shall  be  lawful  for  any  magistrate,  to  whom  any     £r,°i 
complaint  may  be  made,  or  before  whom  any  prisoner  may  an"thStinR 
be  brought,  as  herein  before  provided,  to  associate  with  him-  m*&*tniQ- 
self  any  other  magistrate  of  the  same  county ;  and  the  powers 
and  duties  herein  mentioned,  may  be  executed  by  such  two 
magistrates  so  associated. 

§  29.  Officers  before  whom  persons  charged  with  crime,  °*£™da£ 
shall  be  brought,  shall  have  power  to  let  to  bail,  as  follows :  letVbaa 
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i.  The  chancellor,  a  justice  of  the  supreme  court,  a  circuit 
judge,  or  a  supreme  court  commissioner,  in  all  cases : 

2.  A  judge  of  the  county  courts,  in  all  cases  triable  in  a 
court  of  general  sessions : 

3.  A  justice  of  the  peace  or  alderman  of  a  city,  and  in  the 
cjjy  of  New-York,  a  special  justice  or  an  assistant  justice,  in 
au  cases  of  misdemeanor,  and  in  all  cases  of  felony  where  the 
imprisonment  in  the  state  prison  cannot  exceed  five  years. 

1  E.  L.,  357,  §  12;  2  R.  L.,  148,  §  14;  507,8  3;  2  N.  T.,  82;  7  H^  39; 

2  F.  C.  B.,  322 ;  Laws  of  1833,  ch.  11,  §9. 

§  30.  The  court  of  oyer  and  terminer  held  in  any  county, 
shall  have  power  to  let  to  bail,  any  person  committed,  before 
indictment  found  upon  any  criminal  charge  whatever. 

8B.,  158;  2  P.  C.  IL,  670. 

§  31.  The  court  of  general  sessions  of  any  county,  shall 
have  power  to  let  to  ball  persons  committed  to  the  prison  of 
such  county,  before  indictment  found,  for  any  offence  triable 
in  such  court. 

2  R.  I*.,  150,  §  2;  3  P.  0.  R,  631. 

§  32.  Whenever  any  prisoner  shall  be  let  to  bail  by  any 
officer  out  of  court,  such  officer  shall  immediately  cause  the 
recognizance  taken  by  him  to  be  filed  with  the  clerk  of  the 
county,  in  which  the  party  bailed,  was  imprisoned. 

§  33.  Whenever  any  person  shall  be  let  to  bail  by  any  court 
other  than  that  in  which  the  offence  is  triable,  it  shall  be  the 
duty  of  the  clerk  of  the  court  by  which  the  prisoner  was 
bailed,  immediately  to  transmit  the  recognizance  taken  by 
such  court,  to  the  clerk  of  the  county  in  which  the  party  bailed 
was  imprisoned.  f 

See  Laws  of  1857,  ch.  361 ;  1854,  ch.  96,  §  12;  1846,  ch.  142;  1845, 
ch.  180,  §  18.  Post,  vol.  3,  p.  304.  1839,  ch.  360,  vol.  5,  p.  167; 
1833,  ch,  11. 

TITLE   III. 

OF  TRIALS  FOR  OFFENCES  BEFORE  COURTS  OF  SPECIAL  SES- 
SIONS OF  THE  PEACE. 

Art.  1.  —  Of  trials  before  courts  of  special  sessions  held  in  any  county  of  this 

state  except  the  city  and  county  of  New  York. 
Art.  2.  —  Of  trials  before  courts  of  special  sessions  in  the  city  and  county  of 

New  York. 
Art.  3.  —  General  provisions  concerning  courts  of  special  sessions. 
Art.  4.  —  Of  certioraris  to  courts  of  special  sessions. 

ARTICLE    FIRST. 

OF  TSIALS  BEFORE  COURTS  OF  SPECIAL  SESSIONS,  HELD  IK  AWT  COTOTY 

OF  THIS  STATE,  EXCEPT  THE  CITT  AND  COUHTY  OF  HEW-YOBK. 
Sso.  1.  Authority  of  courts  of  special  sessions  to  try  cases. 

2.  Proceedings  when  prisoner  requires  such  trial 

3.  Also,  when  prisoner  omits  to  give  bail.  . 

4.  Also,  when  prisoner  brought  before  an  officer,  not  being  a  judge  or  justice. 
6.  Custody  of  prisoner  previous  to  and  during  trial 
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Sec.   6,  T  k  8.  Proceedings  of  court  ABT*  l 

9.  When  prisoner  may  demand  jury,  venire;  its  contents. 
10.  Duty  of  officer  in  summoning  jury. 
11  to  14.  Proceedings  to  impannel  jury. 
15.  Oath  of  juror. 
16, 17  &  18.  Proceedings  before  juryj  to  deliberate;  their  verdict. 

19.  Punishment  on  conviction. 

20.  Costs,  on  acquittal,  when  to  be  paid  by  complainant. 

21.  How  payment  of  costs  to  be  compelled. 

§  1.  Courts  of  special  sessions,  except  in  the  city  and  county  £»•» 
of  New-York,  and  the  city  of  Albany,  shall  have  power,  sub-  cjai  •<*- 
ject  to  the  provisions  herein  after  contained,  to  hear  and  tr?.n,,nty 
determine  charges  for  crimes  arising  within  their  respective 
counties,  as  follows: 

i.  All  cases  of  petit  larceny,  charged  as  a  first  offence: 

2.  Oases  of  assault  and  battery,  not  charged  to  have  been 
committed  riotously,  or  upon  any  public  officer  in  the  execu- 
tion of  hia  duties : 

3.  Charges  for  poisoning,  killing,  maiming,  wounding,  or 
cruelly  beating  animals: 

4.  Charges  for  racing  animals  within  one  mile  of  the  place 
where  any  court  is  held: 

5.  Charges  for  committing  any  wilful  trespass,  or  for  sever- 
ing any  produce  or  article  from  the  freehold,  not  amounting 
to  grand  larceny: 

6.  Charges  for  selling  poisonous  substances  not  labelled,  as 
required  bylaw: 

7.  Charges  for  maliciously  removing,  altering,  defacing  or 
cutting  down  monuments  or  marked  trees: 

8.  Charges  for  maliciously  breaking,  destroying  or  removing 
mile  stones,  mile  boards  or  guide  boards,  or  altering  or  defac- 
ing any  inscription  thereon: 

9.  Charges  for  wilfully  or  maliciously  destroying  any  public 
or  toll  bridge,  or  any  turnpike  gate : 

io.  Charges  against  any  person  Who  shall  be  intoxicated 
while  engaged  in  running  any  locomotive  engine  upon  any 
rail  road,  or  while  acting  as  a  conductor  of  a  car  or  train  of 
cars  on  any  such  rail  road: 

n.  Charges  for  setting  up  or  drawing  unauthorised  lotteries, 
and  for  printing  or  publishing  an  account  of  any  such  illegal 
lottery,  game  or  devise;  and  for  selling  or  procuring  lottery 
tickets  to  be  sold,  and  for  offering  for  sale  or  distribution 
any  property  depending  upon  any  lottery,  and  for  selling  any 
chances  in  any  lottery,  contrary  to  the  provisions  of  Article 
fourth,  Chapter  twentieth,  Part  First,  Title  eighth  of  the 
fourth  edition  of  the  Eevised  Statutes: 

12.  All  charges  for  running,  trotting  or  pacing  horses,  or 
any  other  animals : 

is.  All  offences  against  the  laws  relating  to  excise  and  the 
regulation  of  taverns  and  groceries: 

14.  Charges  for  voting  more  than  once  at  the  same  election, 
or  procuring  illegal  votes: 
n. — 93 
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TrM  **       15.  Charges  for  making  or  vending  any  slung  shot  or  any 
similar  weapon: 

16.  Charges  for  unlawfully  disclosing  the  fiict  of  any  indict- 
ment being  found : 

17.  Charges  for  unlawfully  bringing  to  or  carrying  letters 
from  any  state  prison: 

18.  Charges  for  unlawfully,  wilfully  or  maliciously  destroy- 
ing or  injuring  any  mill  dam  or  embankment  necessary  for  the 
support  of  such  dam : 

19.  Charges  for  unlawfully,  intentionally  or  wilfully  injuring 
any  telegraph  wire,  post,  pier,  abutment,  materials  or  property 
belonging  to  any  line  of  telegraph: 

20.  Charges  for  unlawfully,  knowingly  and  wilfully  counter- 
feiting any  representation,  likeness,  similitude  or  copy  of  the 
private  stamp,  wrapper  or  label  of  any  mechanic  or  manu- 
facturer: 

2i.  Charges  for  malicious  trespass  on  lands,  trees  or  timber, 
or  injuring  any  fruit  or  ornamental  or  shade  tree: 

22.  Charges  for  maliciously  or  wilfully  breaking  or  lowering 
any  canal  walls,  or  wantonly  opening,  any  lock  gate,  or 
destroying  any  bridge,  or  otherwise  unlawfully  injuring  audi 
canal  or  bridge: 

23.  Charges  for  unlawfully  counterfeiting  or  defacing  marks 
on  packages: 

24.  Charges  for  unlawfully  and  negligently  setting  fire  to 
wood  or  fallow  land,  or  allowing  the  same  to  extend  to  lands 
of  others,  or  unlawfully  refusing  to  extinguish  any  fire* 

25.  Charges  for  unlawfully  cutting  out,  altering  or  defacing 
any  mark  on  any  logs,  timber,  wood  or  plank,  floating  in  any 
of  the  waters  of  this  state,  or  lying  on  the  banks  or  shores  of 
any  such  waters,  or  at  any  saw  mills,  or  on  any  island  where 
the  same  may  have  drifted : 

Laws  of  1857,  oh.  T69,  make  material  alterations  as  to  the  powers  and  du- 
ties of  special  sessions,  but  only  one  section  is  incorporated  into  the 
Revised  Statutes,  and  that  one  is  inserted  here.    Post,  vol.  5,  p.  246. 

13  N.  Y.,  426 ;  11  How.  P.  R,  2*7;  2  Hilt,  461 ;  2  Cow.,  816;  1  Cow, 
151;  3  P.  C.R.,  73. 

when  teiai  §  2.  When  apy  person  charged  with  any  snch  offence,  shall 
prEoner.  7request  to  be  tried  by  a  court  of  special  sessions,  it  shall  be 
the  duty  of  the  magistrate,  if  he  be  a  justice  of  the  peace 
or  a  judge  of  the  county  courts,  before  whom  such  person 
shall  have  been  brought,  to  certify  such  charge  and  request 
to  any  two  justices  of  the  peace  of  the  same  county,  and  to  re- 
quire them  to  associate  with  him  to  try  the  persons  so  charged. 

20  B.,  224;  16  B.,  362 ;  11  How.  P.  R.,  338,  657 ;  9  W.,  26Y ;  5  Wn  Ml ; 
3  P.  G.  a,  73 ;  Bee  Laws  of  1853,  ch.  363;  I860,  on.  139. 

omiition       S  3.  When  any  person  charged  with  any  such  offence  shall 
2 giTe°£S.  not  make  such  request,  and  after  having  been  required  by  the 
[713]    magistrate,  shall  omit  for  twenty-four  hours  after  such  re- 
quirement, to  give  bail  for  his  appearance  at  the  next  criminal 
court  having  jurisdiction,  the  said  justice  of  the  peace,  or 
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judge,  may  certify  the  facta  of  the  case  to  two  justices  of  the    ***'  t 
same  county,  and  require  them  to  associate  with  him  to  try 
such  offender. 

2  R.  L.,  508,  §  4;  20  B.,  224 ;  16  Bn  362. 

S  4.  If  the  person  making  such  request  or  refusing  to  give  whenom 
ball,  shall  have  been  brought  before  a  magistrate  not  being  a  |Smot 
justice  of  the  peace  or  a  judge  of  the  county  courts,  such  3     e* 
magistrate  shall  certify  the  facts  to  three  justices  of  the  peace 
of  the  same  county,  and  require  them  to  meet  and  try  such 
offender;  and  it  shall  be  the  duty  of  such  three  justices  forth- 
with to  meet  for  that  purpose,  at  such  time  and  place  as  shall 
be  specified  in  such  certificate. 

Laws  of  1845,  ch.  180,  §  15.    Pot*  rot  3,  p.  304. 

§  5.  During  the  twenty-four  hours  allowed  to  a  person  to  {J,****  of 
give  bail  as  herein  before  provided,  and  during  the  time  which  Jjyjgj,10 
shall  elapse  between  the  calling  any  court  of  special  sessions  S*i.    n* 
and  the  convening  of  such  court,  the  person  charged  may  be 
committed  to  jail  for  safe  keeping,  or  he  shall  continue  in  the 
custody  of  the  officer  arresting  Urn,  as  the  magistrate  issuing 
the  warrant  of  arrest  shall  direct;  and  after  the  court  of 
special  sessions  shall  have  convened,  the  prisoner  charged 
shall  be  brought  before  them,  and  shall  continue  in  the  cus- 
tody of  the  officer  having  him  in  charge,  until  the  termination 
of  their  proceedings. 

10  How.  P.  R.,  33T. 

§  6.  The  said  three  persons  authorised  to  hold  such  court  &£ccU 
of  special  sessions  being  met,  shall  cause  the  prisoner  to  be 
brought  before  them,  and  shall,  as  soon  as  may  be,  proceed  to 
his  trial. 

§  7.  The  charge  made  against  the  defendant,  as  stated  in  Jk/Jgp 
the  warrant  of  arrest  or  commitment,  shall  be  distinctly  read 
to  such  defendant,  who  shall  be  required  to  plead  thereto. 
The  court  shall  enter  his  plea  in  the  minutes  of  their  proceed- 
ings to  be  kept  by  them. 

2  E.  L.,  608,  §  4. 

§  8.  If  the  defendant  plead  not  guilty,  and  no  jury  be  JJ*£  court 
demanded  by  him,  the  said  court  shall  proceed  to  try  such 
issue,  and  to  determine  the  same  according  to  the  evidence 
which  may  be  produced  against  and  in  behalf  of  such  de- 
fendant. 

6  W.,  253. 

§  9.  After  the  joining  of  such  issue,  and  before  the  court  J^Jjp1 
shall  proceed  to  an  investigation  of  the  merits  of  the  cause, 
by  the  hearing  of  any  testimony,  the  defendant  may  demand 
of  such  court,  that  he  be  tried  by  a  jury.  Upon  such  demand, 
the  court  shall  issue  a  vmvre,  directed  to  any  constable  of  the 
county  or  marshal  of  the  city  where  the  offence  is  to  be  tried, 
commanding  him  to  summon  twelve  good  and  lawful  men, 
qualified  to  serve  as  jurors,  and  not  exempt  from  such  service 
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Subudoh- 
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ling  jury. 


lb. 


lb. 


New  yen  Ire. 


Oath  to 
J  von. 


Proofs,  Ac 
to  Jury. 


Jury  to 
deliberate, 


by  law,  and  who  shall  be  in  no  wise  of  kin  either  to  the  com- 
plainant or  the  defendant,  to  be  and  appear  before  such  court, 
at  a  time  not  more  than  three  days  from  the  date  of  the  venire, 
and  at  a  place  to  be  named  therein,  to  make  a  jury  for  the 
trial  of  such  offence. 

Laws  of  1824,  297,  §  47. 

g  10.  The  officer  to  whom  such  ventre  shall  be  delivered, 
shall  execute  the  same  fairly  and  impartially,  and  shall  not 
summon  any  person  whom  he  shall  suspect  to  be  biassed  or 
prejudiced  for  or  against  the  defendant.  He  shall  summon 
the  jurors  personally,  and  shall  make  a  list  of  the  persons 
summoned,  which  he  shall  certify  and  annex  to  the  venire,  and 
return  with  it  to  the  court 

§  11.  The  names  of  the  persons  so  returned,  shall  be  respec- 
tively written  on  several  and  distinct  pieces  of  paper,  as 
nearly  of  one  size  as  may  be ;  and  the  officer  by  whom  the 
venire  was  served,  in  the  presence  of  the  court,  shall  roll  up 
or  fold  such  pieces  of  paper,  as  nearly  as  may  be,  in  the  same 
manner,  and  put  them  together  in  a  box  or  other  convenient 
thing. 

§  12.  The  court  shall  then  draw  out  six  of  such  papers,  one 
after  another,  and  if  any  of  the  persons  whose  names  shall  be 
so  drawn,  shall  not  appear,  or  appearing  shall  be  challenged 
and  set  aside,  then  such  farther  number  shall  be  drawn,  as 
will  be  sufficient  to  make  up  the  number  of  six,  after  all  legal 
causes  of  challenge  shall  have  been  allowed. 

§  13.  If  a  sufficient  number  of  competent  jurors  shall  not 
be  drawn,  the  court  may  supply  the  deficiency,  by  directing 
the  constable  to  summon  any  of  the  bystanders  or  others  who 
may  be  competent,  and  against  whom  no  cause  of  challenge 
shall  appear,  to  act  as  jurors  in  the  cause. 

§  14.  If  the  officer  to  whom  the  venire  shall  have  been 
delivered,  shall  not  return  the  same  as  thereby  required,  the 
court  shall  issue  a  new  venire,  upon  which  the  same  proceeding 
shall  be  had,  as  herein  provided  in  respect  to  the  first  venire. 

§  15.  To  each  juror,  the  court  shall  administer  the  following 
oath  or  affirmation:  "You  do  swear,  in  the  presence  of 
Almighty  God,  [or  'you  do  solemnly  affirm,'  as  the  case  may 
be,]  that  you  will  well  and  truly  try  this  traverse  between  the 
people  of  the  state  of  New-York  and  the  defendant, 

and  a  true  verdict  give  according  to  evidence,  unless  dis- 
charged by  the  court." 

§  16.  After  the  jury  shall  be  sworn,  they  shall  sit  together 
and  hear  the  proofs  and  allegations  in  the  case,  which  shall  be 
delivered  in  public,  and  in  the  presence  of  the  defendant. 

§  17.  After  hearing  such  proofs  and  allegations,  the  jury 
shall  be  kept  together  in  some  convenient  place,  until  they 
agree  on  a  verdict,  or  are  discharged  by  the  court ;  and  a 
constable  or  marshal  shall  be  sworn,  in  like  manner  as  upon 
trials  in  justices9  courts. 


Digitized  by  VjOOQ IC 


chat,  n.]  SPECIAL  SESSIONS.  739 

§  18.  When  the  jurors  have  agreed  on  their  verdict,  they  vwdtet.1 
shall  deliver  the  same  to  the  court,  publicly,  who  shall  enter 
it  in  the  minutes  of  their  proceedings,  to  be  kept  by  them. 

Laws  1824,  297,  §  4f ;  5  W.,  530. 

§  19.  Whenever  a  defendant  tried  under  the  preceding  pro-     cri4i 
visions  of  this  Title,  either  by  the  court  or  by  a  jury,  shall  be  SSl^n 
convicted,  the  court  shall  render  judgment  thereupon,  and  o*"*1*1081 
inflict  such  punishment  by  fine  or  imprisonment,  or  both,  as 
the  nature  of  the  case  may  require ;  but  such  fine  shall  in  no 
case  exceed  fifty  dollars,  nor  such  imprisonment  six  months, 

2  B.  L.,  508,  §  4;  10  How.  P.  R.,  337. 

§  20.  Whenever  a  defendant  tried  under  the  preceding  pro-  Aamittai; 
visions  of  this  Title,  either  by  the  court  or  by  a  jury,  shall  be  COi 
aoquitted,  he  shall  be  immediately  discharged;  and  if  the 
court  before  whom  the  trial  is  had,  shall  certify  in  their 
minutes  that  the  complaint  was  wilful  and  malicious,  and 
without  probable  cause,  it  shall  be  the  duty  of  the  complain- 
ant to  pay  all  the  costs  that  shall  have  accrued  to  the  court 
and  constable,  in  the  proceedings  had  upon  such  complaint, 
or  to  give  satisfactory  security,  by  bond  to  the  people  of  this 
state,  with  one  or  more  sureties,  to  pay  the  same  in  thirty 
days  after  the  said  trial. 

1  H.,  345. 

§  21.  If  the  complainant  shall  refuse  or  neglect  to  pay  such  .ggg^Sef 
costs,  or  to  give  such  security,  the  court  may  forthwith  enter  costs.  . 
judgment  against  him  for  the  amount  of  such  costs,  and  com- 
mit him  to  the  common  jail  of  the  county  in  which  the  trial 
was  had,  there  to  remain  in  like  manner,  and  for  the  same 
time,  as  if  committed  on  a  justice's  execution  in  a  civil  cause, 
tmtU  he  shall  satisfy  such  judgment,  with  the  costs  of  the 
commitment,  or  until  he  shall  be  discharged  by.  due  course  of 
law. 

See  Laws  of  1857,  ch.  769;  1845,  ch.  180;  1840,  ch.  243.    Post,  vol. 
5,  p.  168,  246  ;  vol.  3,  p.  304. 

ARTICLE  SECOND. 

OF  TRIALS  BEFORE  COURTS  OF  SPECIAL  SESSIONS  IN  THE  CUT  AND 
COUNTY   OF  NEW  YOKE. 
Sbo.  22  &  23.  When  and  what  accusations  court  may  try. 

24.  Persons  who  are  to  compose  the  court 

25.  Proceedings  how  to  be  conducted. 

26.  21  k  28.  Right  of  appeal,  proceedings  thereon. 

29.  Powers  of  general  sessions  on  appeal. 

30.  Minutes  of  trials,  Ac.,  to  be  kept  by  police  clerk. 

§  22.  Whenever  any  person  charged  with  having  committed  Power  of 
petit  larceny,  or  any  assanlt  and  battery,  not  riotously,  shall,  r^wSon 
upon  his  examination  before  any  police  justice  in  the  city  of  of  Prl8oner- 
New-York,  be  required  to  enter  into  a  recognizance,  with . 
sureties  to  appear  at  the  proper  court  to  answer  such  charge, 
and  shall  at  any  time  demand  to  be  tried  by  the  court  of 
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Proceed- 
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n  special  sessions  in  the  city  of  New- York,  such  court  shall  pro- 

ceed to  hear  and  determine  upon  such  accusation. 

2  R.  L.,  607,  §  4;  see  Laws  of  1855,  cfa.  331. 

§  23.  If  the  person  charged  with  any  offence  specified  in 
the  last  section,  shall  not  require  to  be  tried  as  therein  pro- 
vided, and  shall  not  within  twenty-four  hours  after  being 
committed  on  such  charge,  enter  into  a  recognizance,  with 
sureties,  to  appear  at  the  next  court  of  general  sessions  to  be 
held  in  the  city  and  county,  and  answer  to  such  charge,  the 
said  court  of  special  sessions  may  proceed  to  hear  and  deteiv 
mine  upon  such  accusation. 

2B.L,  507,  §  4. 

officers  to  §24.  Any  three  judges  of  the  court  of  common  pleas  for  the 
wSu1*  city  and  county  of  New-York,  of  whom  the  first  judge  of  said 
court,  the  mayor  or  recorder  of  said  city,  shall  always  be  one, 
shall  hold  a  court  of  special  sessions  in  said  city,  under  the 
provisions  of  this  Article,  at  such  times  as  the  common  council 
of  said  city  shall  direct ;  and  it  shall  be  the  duty  of  the  said 
recorder  to  preside  therein,  except  when  actually  engaged  in 
the  court  of  general  sessions.  And  the  common  council  of 
said  city  shall,  from  time  to  time,  designate  aldermen  to  assist 
in  such  court. 

Laws  of  1850,  oh.  205;  1847,  ch.  255. 

§  25.  In  hearing  and  determining  any  accusation  according 
to  the  preceding  provisons,  the  said  court  shall  proceed  in  all 
respects  as  provided  in  the  first  Article  of  this  Title,  except  aa 
to  the  summoning  of  a  jury ;  and  shall,  upon  the  conviction 
of  the  offender,  sentence  Mm  to  the  punishment  prescribed 
by  law. 

g  26.  Any  person  tried  and  sentenced  according  to  the  pro- 
visions of  this  Article,  without  having  demanded  such  trial, 
may  appeal  from  such  sentence  to  the  court  of  general  sessions 
of  the  city  and  county  of  New  York. 

§  27.  Such  appeal  must  be  made  at  the  time  sentence  is 
pronounced ;  and  thereupon  such  conviction  shall  be  void. 

§  28.  The  said  court  shall  enter  such  appeal  in  its  minutes; 
and  shall  proceed  in  the  same  manner  as  if  no  such  trial  had 
been  had,  to  take  a  recognizance  from  the  accused,  with  suffi- 
cient surety,  to  appear  at  the  general  sessions  of  the  said  city 
and  county,  or  in  default  of  giving  such  recognizance,  shall 
commit  him  to  prison  ;  and  shall  take  the  same  measures  to 
insure  the  attendance  of  witnesses  in  behalf  of  the  prosecu- 
tion, at  the  said  court  of  general  sessions,  as  in  other  cases. 

§  29.  The  court  of  general  sessions  shall  proceed  in  every 
such  case,  by  indictment  and  other  proceedings,  in  the  same 
manner  as  if  no  such  trial  or  conviction  had  been  had. 

S  30.  Every  trial  and  conviction  had  and  made  by  the  said 
court  of  special  sessions,  pursuant  to  the  provisions  of  this 
Article,  with  the  proceedings  previous  thereto,  shall  be  entered 
in  the  book  of  minutes,  to  be  kept  by  one  of  the  clerks  of  the 
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police  office,  who  shall  have  been  required  to  attend  the  said 
court* 

See  Laws  of  1880,  ch.  42. 

ARTICLE  THOU). 

GENERAL  PROVISIONS  CONCERNING  COURTS  OP  SPECIAL  SESSIONS. 

Sso.  31.  Judgments  of  courts  how  executed. 

32  &  33.  Fines  to  whom  to  be  paid,  and  how  accounted  for.  t 

34.  Proceedings  to  compel  payment  over  of  fines  collected.  [716] 

35.  Subpoenas;  administering  oaths. 

36.  Proceedings  against  jurors  and  witnesses  for  default. 

37.  Jurors  and  witnesses  to  receive  no  fees. 

38  &  39.  Records  of  convictions  to  be  made  and  filed. 

40.  Records  of  conviction  in  New- York. 

41.  Certificate  of  conviction  how  far  evidence. 

g  31.  The  judgment  of  every  court  of  special  sessions,  shall  Execution 
be  executed  by  the  sheriff,  constables  and  marshals  of  the  miSsf 
county,  or  city  and  county,  in  which  the  conviction  shall  be 
had,  by  virtue  of  a  warrant  under  the  hands  of  the  magis- 
trates who  held  the  court,  or  of  a  majority  of  them,  to  be 
directed  to  such  officers,  or  to  such  of  them  as  may  be  neces- 
sary, and  specifying  the  particulars  of  such  judgment. 

2  R.  L.f  608,  §  6  ;  6  B.,  655 ;  6  W.}  111. 

§  32.  All  fines  imposed  by  any  such  court,  if  paid  before  2HJnt 
commitment,  shall  be  received  by  the  magistrate  calling  the  SwISiig 
court  before  which  the  defendant  was  convicted,  and  shall  be  orflne8- 
applied  to  the  payment  of  the  charges  of  apprehending  and 
prosecuting  the  offender;  and  after  deducting  the  sums  al- 
lowed therefor,  the  remainder,  if  any,  shall  be  paid  by  such 
magistrate,  within  thirty  days  after  the  receipt  thereof,  to  the 
county  treasurer,  for  the  use  of  such  county.    In  the  city  and 
county  of  New.  York,  an  account  shall  be  rendered  every 
thirty  days  by  the  court  to  the  comptroller  of  the  city,  of  the 
expenses  attending  such  court,  and  the  fines  which  shall  be 
imposed  or  collected. 

2.  R.  L.,  508,  §  5;  and  Laws  of  1817,  335,  §  T  &  8;  1820,  235,  §  1. 

§  33.  If  the  defendant  be  committed,  payment  of  any  fine  n>.to 
imposed  on  him,  shall  be  made  to  the  sheriff  of  the  county ; 
who  shall,  within  thirty  days  after  the  receipt  of  any  such 
fine,  pay  over  the  amount  received  by  him,  to  the  county 
treasurer,  to  be  applied  as  above  provided. 

§  34.  If  any  person  who  shall  have  received  any  such  fine,  Payment 
or  any  part  thereof,  pursuant  to  either  of  the  two  last  sections,  SmpcSed. 
shall  fail  to  pay  to  the  county  treasurer  the  said  monies,  or 
such  part  thereof  as  shall  by  law  be  payable  to  him,  within 
the  time  above  prescribed,  it  shall  be  the  duty  of  such  county 
treasurer  immediately  to  commence  a  suit  therefor,  and  to 
prosecute  the  same  diligently  to  effect. 

*  The  Third  Edition,  R.  S.,  says  this  section  is  repealed     The  Fourth  and  Fifth  Editions  say  it 
is  superseded.    It  is  not  in  terms  repealed. 
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snb£ra£,       S  35a  Any  justice  of  the  peace  or  alderman  is  authorised  to 
Ac       '  issue  subpoenas  to  compel  the  attendance  of  witnesses  before 
a  court  of  special  sessions ;  and  upon  the  trial  before  such 
court,  either  of  the  persons  composing  the  same,  may  admin- 
ister the  oath  required  by  law  to  such  witnesses. 
Tiiron  ud      §  36.  In  case  any  person  summoned  to  appear  before  any 
witness*.    court  0f  gpeciai  sessions,  as  a  juror  or  witness,  shall  fail  to 
appear,  he  shall  be  liable  to  the  like  penalties,  and  may  be 
proceeded  against  in  like  manner,  as  provided  by  law  in 
respect  to  jurors  and  witnesses  in  justices9  courts. 

Laws  of  1824,  297,  §  49. 

[7171        §  37.  No  fees  shall  be  allowed  to  or  taken  by  any  juror  01 
gjjj*0      witness,  for  any  services  under  this  Title. 

Laws  of  1824,  297,  g  00. 

fieeoriteof  §  38.  Whenever  any  conviction  shall  be  had  before  any 
tobemado.  court  of  special  sessions,  held  in  any  other  county  than  New- 
York,  the  magistrates  by  whom  such  court  shall  have  been 
held,  shall  make  a  certificate  of  such  conviction  under  their 
hands  or  under  the  hands  of  any  two  of  them,  in  which  it 
shall  be  sufficient  briefly  to  state  the  offence  charged,  and  the 
conviction  and  judgment  thereon,  and  if  any  fine  has  been 
collected,  the  amount  thereof,  and  to  whom  paid. 

Laws  of  1820,  236.  g  2 ;  4  B.,  165 ;  2  P.  C.  R.,  211. 

when  med.  §  39.  Within  twenty  days  after  sudi  conviction,  the  said 
magistrates  shall  cause  such  certificate  to  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  the  conviction  shall  have 
been  had. 

4  B.,  165. 

ibjin  New  §  40.  A  transcript  of  every  conviction  had  pursuant  to  the 
provisions  of  this  Title,  before  any  court  of  special  sessions 
in  the  city  of  New-York,  from  which  an  appeal  shall  not  have 
been  made,  certified  under  the  hands  of  the  magistrates  of 
such  court,  or  of  any  two  of  them,  containing  the  matters 
required  in  the  thirty-eighth  section,  shall  be  filed  in  the  office 
of  the  clerk  of  the  said  city  and  county,  within  five  days  after 
such  conviction. 

See  Laws  of  1830,  ch.  42,  g  7,  which  it  is  said  repeals  this  section. 

how  &r  §  41.  Every  certificate  of  conviction,  made  and  filed  under 
the  foregoing  provisions,  or  a  duly  certified  copy  thereof,  shall 
be  evidence  in  all  courts  and  places,  of  the  facts  stated  theieic 

7B.,  464;  4  B.,  165. 

ARTICLE    FOURTH. 

OF  WBITS  OF  CBBTTOIUKI  TO  COURTS  OF  SPECIAL  6E68I01TS, 
Bio.  42.  By  whom  certiorari*  to  be  allowed. 

43.  Application  therefor,  how  and  when  to  be  made. 
44  &  45.  When  to  be  granted;  how  eerred. 
46  k  47.  Beturn  to  the  writ 

48.  Notice  of  argument. 

49.  Proceedings  thereon  in  supreme  court 


Ac. 


evidence. 
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Sso.  60.  How  execution  of  conviction  stayed.  titli  8. 

51.  When  prisoner  may  be  discharged. 

52.  Recognisanoes  to  be  filed. 

53.  Powers  and  duty  of  general  sessions  thereon. 

54.  Judgment  of  supreme  court,  when  to  bo  sent  to  sessions. 

55.  Proceedings  of  sessions  thereon. 

56.  When  sessions  to  sentence  defendant 

57.  When  certiorari  to  be  quashed;  proceedings  thereon. 

§  42.  A  writ  of  certiorari,  to  remove  into  the  supreme  court  Allowance 
a  conviction  had  before  a  court  of  special  sessions,  may  be  JiS!'1" 
allowed  on  the  application  of  the  party  convicted,  by  any 
justice  of  the  supreme  court,  or  by  any  officer  authorized  to 
perform  the  duties  of  such  justice  in  vacation. 

§  43.  The  party  desiring  such  certiorari,  or  some  one  in  his  when  to  be 
behalf,  shall  apply  for  the  same  within  ten  days  after  suchappUedfor- 
conviction  shall  have  been  had,  and  shall  make  an  affidavit 
specifying  the  supposed  errors  in  the  proceedings  or  judgment 
complained  of. 

§  44.  If  the  officer  to  whom  application  for  such  certiorari  when  to  be 
shall  be  made,  shall  be  satisfied  that  any  error  has  been  com- all(med 
mitted  in  the  proceedings  or  the  judgment,  he  shall  endorse 
upon  the  writ  his  allowance  thereof,  and  shall  certify  the  affi- 
davit upon  which  the  certiorari  was  allowed.  But  where  the 
defendant  shall  have  been  tried  by  a  jury,  no  certiorari  shall 
be  allowed  upon  the  ground  that  the  verdict  of  such  jury  was 
against  evidence. 

§  45.  The  said  writ  and  original  affidavit  shall  be  delivered  settee 
to  the  magistrates,  or  one  of  them,  before  whom  the  con  vie-0' writ' 
tion  was  had,  within  ten  days  after  such  allowance. 

§  46.  The  magistrates  to  whom  the  certiorari  shall  be  di-  g^ 
rected,  shall  make  a  special  return  to  all  the  matters  specified 
in  the  affidavit  accompanying  the  writ ;  and  shall  cause  such 
writ,  affidavit  and  return,  to  be  filed  in  the  office  of  one  of 
the  clerks  of  the  supreme  court,  within  twenty  days  after  the 
service  of  the  said  writ. 

§  47.  The  supreme  court  shall  have  the  like  power  to  com-  compeii- 
pel  the  making  of  such  return,  and  to  require  the  same  to  beingMt,ir,L 
amended  and  perfected,  as  in  cases  of  mandamus. 

§48.  A  certified  copy  of  every  such  certiorari,  affidavit  g«jj» 
and  return,  shall  be  served  by  the  party  prosecuting  the  writ, 
upon  the  attorney-general,  with  at  least  four  days'  notice  of 
the  argument  thereof. 

§  49.  It  shall  not  be  necessary  for  the  party  convicted  to  jg^JJSt 
appear  in  the  supreme  court  upon  the  prosecution  of  such  co«t,prcme 
certiorari ;  nor  shall  any  assignment  of  errors  or  joinder  in 
error  be  necessary,  but  the  supreme  court  shall  proceed  to 
hear  the  parties  and  give  judgment  on  the  return  to  such  writ. 

§  50.  If,  at  the  time  of  his  conviction,  any  defendant  shall  %£$** 
notify  the  magistrates  before  whom  the  same  shall  have  been 
bad,  that  he  intends  to  remove  such  conviction  by  writ  of 
H.— 94 
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rmxn'  certiorari,  and  shall  offer  to  become  hound  in  a  recognizance 
with  satisfactory  sureties,  to  appear  at  the  next  court  of  gen- 
eral sessions  of  the  peace  to  be  held  in  the  same  county,  and 
to  abide  the  judgment  or  order  of  that  court  in  the  premises, 
it  shall  be  the  duty  of  such  magistrates  to  take  such  recog- 
nizance, and  thereupon  to  suspend  the  execution  of  any 
sentence  upon  such  conviction ;  but  such  sentence  shall  te 
pronounced  and  entered  in  the  minutes  of  the  proceedings. 
?fpri££Sr     S  51\  K  the  P^y  convicted  shall  have  been  committed  to 
'  prison  in  pursuance  of  his  sentence,  upon  becoming  bound 
with  a  condition  as  provided  in  the  last  section,  with  such 
sureties  as  shall  be  approved  by  the  officer  allowing  the  writ 
of  certiorari,  he  shall  be  entitled  to  be  discharged  from  such 
imprisonment ;  and  the  certificate  of  such  officer,  stating  the 
facts  and  ordering  the  jailor  to  discharge  such  prisoner,  shall 
Jbe  a  sufficient  warrant  for  his  discharge. 
Filing  re-       &  52.  The  magistrates  or  offioer  by  whom  any  recognizance  under 
cognizance.  e}ther  of  the  two  last  sections  shall  be  taken,  shall  immediately  came 

the  same  to  be  filed  with  the  clerk  of  the  county. 
Power  of        8  53.  The  court  of  general  sessions  in  which  the  party  so  convicted 
frMBioni.     and  recognized,  shall  be  bound  to  appear,  shall  have  power  to  con- 
tinue such  recognizance,  or  to  require  a  new  recognizance  with  further 
or  other  sureties,  until  the  decision  of  the  supreme  court  shall  be 
had  in  the  premises ;  and  in  default  of  compliance  with  any  such 
requisition,  the  said  court  of  general  sessions  may  commit  the  party 
so  convicted  to  close  custody, 
jndgment.       §  54.  If  the  conviction  be  reversed,  and  the  defendant  be  in  prison, 
conrt?rem°  kv  virtue  thereof,  the  supreme  court  shall  award  a  writ  of  supersedes 
for  his  discharge.    If  the  defendant  shall  have  been  let  to  hail,  as 
above  provided,  the  judgment  of  the  supreme  court,  whether  the  con- 
viction be  reversed  or  affirmed,  shall  be  remitted  to  the  court  of  gene- 
ral sessions  of  the  proper  county,  to  be  by  that  court  carried  into  effect 
Proceed-         §  55.  Upon  such  judgment  being  received,  the  court  of  general  see- 
sessions,     sions,  if  the  convictionbe  reversed,  shall  discharge  the  defendant;  if 
the  conviction  be  affirmed,  and  the  defendant  shall  have  been  sen- 
tenced by  the  court  of  special  sessions,  such  court  of  general  sessions 
shall  order  that  such  sentence  be  executed ;  and  if  the  defendant  shall 
have  been  let  out  of  prison  as  herein  provided,  he  shall  be  remanded  to 
such  prison  for  the  remainder  of  the  term  for  which  he  was  sentenced. 
sessions         §  56.  If  the  conviction  be  affirmed,  and  the  defendant  shall  not 
sentence.    ^ave  ^een  sentenced,  the  court  of  general  sessions  shall  proceed  to 
sentence  the  defendant  upon  such  conviction,  in  the  same  manner  and 
with  the  like  effect  as  if  such  conviction  had  been  had  in  suoh  conrt 
of  general  sessions, 
qnashine        §  57.  If  it  shall  appear  to  the  supreme  court  that  the  person  prose- 
ceniorar .   cutjng  g^  certiorari  has  unreasonably  delayed  to  notice,  or  bring  on 
for  argument  the  return  to  such  writ,  such  court  may  enter  a  rub  to 
quash  such  certiorari ;  and,  upon  the  same  being  certified  to  the  court 
of  general  sessions  in  which  the  person  prosecuting  such  writ  shall  be 
bound  to  appear,  such  court  shall  proceed  thereon,  in  the  same  manner 
as  if  the  judgment  of  the  court  of  special  sessions  had  been  affirmed 
by  the  supreme  court. 

[This  article  was  repealed  by  Laws  of  1857,  ch.  769;  bat  that  statute  was  after* 
ward  repealed  and  this  article  restored.    See  voL  5,  page  247.] 
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TITLE  IV.  15717 

OF  INDICTMENTS  AND  PROCEEDINGS  BEFORE  TMAL. 

Abt.  1.  —  Of  the  return  and  summoning  of  grand  juries;  their  powers  and 

duties. 
Abt.  2.  —  Of  indictments  and  proceedings  thereon. 
Abt.  3.  —  Of  the  removal  of  indictments  before  trial  or  judgment 

ARTICLE  FIRST.  £730) 

OF  THE    RETUBN  AND  SUMMONING  07  GUARD  JUSIES;    THSIB  POWEBS 

AND  DUTIES. 

Sac.  1  A  2.  lists  of  grand  jurors,  when  to  be  prepared. 
3  ft  4.  "Who  to  be  placed  on  list;  who  omitted. 
6.  Contents  of  lists,  how  certified;  to  be  filed. 
6.  County  clerk  to  deposit  names  in  a  box. 
1.  How  greater  number  may  be  required  in  New-York. 

8.  How  number  to  be  increased  in  other  counties. 

9.  Duty  of  supervisors  on  receiving  order  for  increase. 
16  ft  11.  Time  and  mode  of  drawing  grand  jurors. 

12.  Grand  jurors  how  to  be  summoned. 

13.  When  to  be  fined  for  non-attendance. 

14.  When  may  be  discharged. 

15, 16  ft  IT.  When  ballot  to  be  returned  to  box;  when  destroyed. 

18.  Proceedings  when  same  person  drawn  on  grand  and  petit  jury. 

19.  Clerk  to  draw  from  box  until  new  list  is  received. 

26  ft  21.  When  names  to  be  added  by  county  judge. 
22.  Drawing  and  summoning  jury  in  such  case. 

23  ft  24,  Deficiency  in  number  attending,  how  supplied. 

25.  Precept  to  summon  grand  jury,  not  necessary. 

26.  Number  to  constitute  jury;  foreman. 

27  ft  28.  Challenges  to  grand  jurors. 

29.  Foreman  authorised  to  administer  oaths. 

30.  Jury  may  appoint  a  clerk ;  his  duties. 

31.  What  jurors  may  be  required  to  disclose ;  what  not  to  be  published. 

32.  When  district  attorney  to  attend  jury. 

83.  When  to  be  allowed  to  attend ;  deliberations  of  jury  to  be  private. 
34  ft  35.  In  what  cases  new  grand  jury  may  be  summoned. 

§  1.  The  supervisors  of  the  several  counties  of  this  state,  List  of 
except  the  city  and  county  of  New-York,  at  their  annual  fSSri 
meetings  in  each  year,  shall  prepare  a  list  of  the  names  of 
three  hundred  persons,  to  serve  as  grand  jurors  at  the  courts 
of  oyer  and  terminer,  and  courts  of  general  sessions,  to  be 
held  in  their  respective  counties  during  the  then  ensuing  year, 
and  until  new  lists  shall  be  returned. 

Laws  of  1827,  312,  §  1  ft  4;  1858,  ch.  322;  1853,  ch.  498;  3  P.  C.  R.t 
112. 


g  2.  The  mayor,  recorder  and  aldermen  of  the  city  of  New-  n>.  in  New 
York,  shall  meet  on  the  second  Monday  of  July  in  each  year,  Yopk- 
as  a  board  of  supervisors  of  that  city  and  county,  and  shall 
prepare  a  list  of  the  names  of  six  hundred  persons,  to  serve 
as  grand  jurors  at  the  different  courts  of  oyer  and  terminer, 
and  general  sessions,  to  be  held  in  that  city  during  the  then 
ensuing  year,  and  until  new  lists  shall  be  returned. 
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g  3.  In  preparing  such  lists,  the  said  boards  of  supervisors 
shall  select  such  persons  only,  as  they  know,  or  have  good 
reason  to  believe,  are  possessed  of  the  qualifications  by  law 
required  of  persons  to  serve  as  jurors  for  the  trial  of  issues  of 
fact,  and  are  of  approved  integrity,  fair  character,  sound 
judgment,  and  well  informed. 

6  W.,  388. 

who  tob«       g  4.  Persons  exempt  by  law  from  serving  as  jurors  for  the 

omitted-     trial  of  issues  of  fact,  shall  not  be  placed  on  any  list  of  grand 

jurors,  required  by  the  preceding  provisions. 

[73i]        g  5.  The  lists  so  made  out  by  the  said  board  of  supervisors, 

S?u?3£.of  ^^  contain  the  christian  and  surnames,  at  length,  of  the 

persons  named  therein,  their  respective  places  of  residence, 

and  their  several  occupations ;  it  shall  be  certified  by  the  clerk 

of  the  board  of  supervisors,  and  shall  be  filed  in  the  office  of 

the  clerk  of  the  county,  within  ten  days  after  the  first  day 

of  the  meeting  at  which  the  same  is  herein  directed  to  be 

made. 

Laws  of  1827,  312,  §  1  &  4. 

Doty  of  g  6.  On  receiving  such  list,  the  county  clerk  shall  write  the 
355?  names  of  the  persons  contained  therein,  with  their  additions 
and  places  of  residence,  on  separate  pieces  of  paper,  and  shall 
roll  up  or  fold  such  pieces  of  paper,  each  in  the  same  manner 
as  near  as  may  be,  so  that  the  name  written  thereon  shall  not 
be  visible;  and  shall  deposit  such  pieces  of  paper  in  a  suffi- 
cient box,  from  which  they  shall  be  drawn  as  herein  after 
provided. 

Laws  of  1827,  312,  §  2. 

inawwinj  g  7.  if  the  circuit  judge  of  the  first  circuit,  the  mayor  and 
juroriTn0  recorder  of  the  city  of  New-York,  or  any  two  of  them,  shall 
^ew  York.  at  any  ^^me  ke  0f  opinion  that  a  greater  number  of  persons 
than  that  herein  required,  should  be  returned,  to  serve  as 
grand  jurors,  they  may,  by  an  order  under  their  hands,  direct 
such  number  to  be  increased;  but  such  increase  shall  not 
exceed  one  half  the  number  herein  required  to  be  selected  for 
that  city  and  county. 

See  Laws  of  1849,  cIl  30.    Post,  vol  4,  p.  537. 

ib.  in  other      g  8.  If  the  county  judges  of  any  other  county  of  this  state, 

counties.     or  ^y  fl^e  0f  them,  shall  at  any  time  be  of  opinion  that  a 

greater  number  of  persons  than  that  herein  required,  should 

be  returned  to  serve  as  grand  jurors  in  their  county,  they 

may,  by  an  order  under  their  hands,  direct  such  number  to  be 

increased;  but  such  increase  shall  not  exceed  one-half  the 

number  herein  required  to  be  selected  .for  such  county. 

Dntyofsu-      g  9.  Upon  any  order  which  is  authorised  by  the  two  last 

pervisow.    secti0ns,  being  served  upon  the  board  of  supervisors,  they 

shall  at  their  next  annual  meeting,  increase  the  number  of 

persons  returned  by  them  to  serve  as  grand  jurors,  pursuant 

to  such  order. 
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§  10.  At  the  time  of  drawing  the  names  of  jurors  for  the  ?££'£., 
trial  of  issues  of  fact,  in  any  court  of  oyer  and  terminer,  and  jyjjw!l« 
at  the  time  of  drawing  such  jurors  for  the  general  session  in  f  ™». 
the  city  of  New- York,  or  for  any  term  of  the  court  of  com- 
mon pleas  in  any  county  at  which  a  general  sessions  may 
be  held  by  law,  the  county  clerk,  in  the  presence  and  with 
the  assistance  of  the  sheriff  or  under-sheriff,  and  of  a  county 
judge  or  justice  of  the  peace,  or  two  county  judges  or  justices 
of  the  peace,  who  shall  have  attended  for  the  purpose  of 
drawing  the  petit  jury  for  such  court,  shall  proceed  and  draw 
in  and  for  the  city  of  New-York  the  names  of  thirty-six  per- 
sons, and  in  every  other  county  the  names  of  twenty-four 
persons,  from  the  box  in  which  the  pieces  of  papers  shall  have 
been  deposited  for  that  purpose,  to  serve  as  grand  jurors  at 
such  court  of  oyer  and  terminer,  or  general  sessions,  as  the 
case  may  be. 

laws  of  1827,  312,  §  2;  Laws  of  1841,  ch.  332;  1830,  ch/42. 

S  11*  Such  drawing  shall  be  conducted  in  all  respects,  in  pwj 
the  manner  prescribed  by  law  for  drawing  petit  jurors;  a  XJi^g. 
minute  of  such  drawing  shall  be  kept,  signed  and  filed  in  the 
like  manner;  and  a  list  of  the  persons  so  drawn,  with  their 
additions  and  places  of  residence,  and  specifying  for  what 
court  they  shall  have  been  drawn,  shall  be  made  and  certified 
by  the  clerk  and  the  attending  officers,  and  shall  be  delivered 
to  the  sheriff  of  the  county. 

Laws  of  1827,  312,  §  2. 

S  12.  The  sheriff  shall  summon  the  persons  named  in  such  "STcS™ 
list,  to  attend  such  court  as  grand  jurors,  at  least  six  days  returned. 
previous  to  the  sitting  of  such  court,  by  giving  personal  notice 
to  each  person,  or  by  leaving  a  written  notice  at  his  place  of 
residence,  with  some  person  of  proper  age.  He  shall  return 
such  list  to  the  court  at  the  opening  thereof,  specifying  those 
who  were  summoned,  and  the  manner  in  which  each  person 
was  notified. 

g  13.  The  court  to  which  any  list  of  grand  jurors  so  drawn  JJ™^ 
shall  be  returned  by  the  sheriff,  shall  impose  a  fine  not  exceed-  fn°g.ft 
ing  twenty-five  dollars  for  each  day  that  any  person  duly 
summoned  as  a  grand  juror  shall,  without  reasonable  cause, 
neglect  to  attend.  But  if  it  appear  that  any  such  person  was 
notified  by  leaving  a  written  notice  at  his  place  of  residence, 
the  court  shall  suspend  such  fine,  until  the  defaulting  grand 
juror  shall  be  notified,  as  provided  by  law. 

§  14.  The  court  may  discharge  any  person  from  serving  as  gj^gg 
a  grand  juror,  in  the  same  cases,  in  which  petit  jurors  may  ng 
by  law  be  discharged. 

§  15.  When  any  person  drawn  as  a  grand  juror,  shall  not  £££"£"* 
attend  the  court  for  which  he  was  drawn,  or  shall  be  excused  *><*. 
for  the  term  only,  his  name  shall  be  returned  into  the  box  of 
undrawn  ballots  for  that  year. 

Laws  of  1827,  312,  §  3. 
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§  16.  When  any  person  drawn  as  a  grand  juror,  shall  have 
attended  and  performed  his  duty  as  such  at  any  court,  the 
ballot  containing  his  name  shall  be  destroyed,  and  he  shall 
not  be  again  required  to  serve  as  a  grand  juror  during  the 
year  for  which  his  name  was  returned. 

§  17.  When  any  person  drawn  as  a  grand  juror,  shall  be 
discharged  by  the  court,  or  excused  from  attending,  on  account 
of  any  disqualification,  or  for  any  other  cause  not  being  of  a 
temporary  nature,  the  ballot  containing  his  name  shall  be 
destroyed. 

§  18.  When  the  same  person  shall  be  drawn  as  a  grand 
juror  and  as  a  petit  juror,  to  attend  the  same  court,  his  name 
shall  be  omitted  from  the  list  of  petit  jurors,  and  another 
name  shall  be  drawn  from  the  box  containing  the  names  of 
persons  returned  to  serve  as  petit  jurors;  and  after  the  com- 
pletion of  the  drawing  of  the  petit  jurors,  the  name  of  such 
person  drawn  for  the  grand  jury,  shall  be  returned  into  the 
box  containing  the  undrawn  names  of  petit  jurors. 

§  19.  If  any  new  list  of  persons  to  serve  as  grand  jurors, 
shall  not  be  returned  to  the  county  clerk,  before  he  shall  have 
completed  the  drawing  of  the  grand  jurors  for  any  court,  he 
shall  proceed  to  draw  grand  jurors  in  the  manner  herein  pro- 
vided, from  the  box  containing  the  names  of  those  already 
returned  for  that  purpose,  notwithstanding  they  may  have 
been  returned  for  a  year  then  expired,  or  which  will  expire 
before  the  end  of  the  term  or  sitting  of  the  court  for  which 
they  shall  be  df  awn ;  and  such  persons  shall  be  summoned 
and  shall  serve  in  the  same  manner,  and  be  subject  to  the  same 
penalties  for  neglect,  as  if  such  year  had  not  expired. 

§  20.  When  it  shall  appear  upon  the  representation  of  a 
county  clerk,  that  there  are  less  than  fifty  names  remaining 
in  the  box  containing  the  names  of  persons  returned  to  serve 
as  grand  jurors,  any  three  judges  of  the  county  courts  may 
select  from  the  citizens  of  the  county  qualified  to  serve  as 
grand  jurors,  and  who  shall  not  have  served  during  the  pre- 
ceding twelve  months,  the  names  of  fifty  persons,  to  serve  as 
grand  jurors. 

§  21.  Such  names  shall  be  certified  to  the  county  clerk,  who 
shall  file  such  certificate  in  his  office,  and  shall  cause  such 
names  to  be  written  on  distinct  pieces  of  paper,  and  deposited 
in  the  box  containing  any  undrawn  names  of  persons  returned 
to  serve  as  grand  jurors,  or  if  there  be  none,  then  in  a  proper 
box ;  and  from  such  box,  in  either  case,  the  clerk  shall  draw 
a  grand  jury  to  serve  for  any  court  of  oyer  and  terminer  or 
general  sessions,  to  be  held  immediately  after  such  drawing. 

§  22.  Such  drawing  shall  be  made  at  the  time,  and  in  the 
same  manner,  in  all  respects,  as  herein  provided  in  respect  to 
persons  returned  by  the  supervisors,  and  the  persons  drawn 
shall  be  summoned  in  like  manner,  and  subject  to  the  same 
penalties  for  neglect. 
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S  23.  If  at  any  court  of  oyer  and  terminer,  or  court  of  general  sut*w£g; 
sessions,  there  shall  not  appear  at  least  sixteen  persons  duly  f^onf 
qualified  to  serve  as  grand  jurors,  who  shall  have  been  sum- 
moned for  that  purpose,  or  if  the  number  of  grand  jurors 
attending  shall  be  reduced  below  sixteen,  by  any  of  them 
being  discharged,  or  otherwise,  such  court  may,  by  an  order 
to  be  entered  in  its  minutes,  direct  the  sheriff  of  the  county 
to  summon  the  number  of  persons  necessary  to  complete  the 
grand  jury  fox  such  court. 

§  24.  The  sheriff  shall  summon  such  persons  accordingly,  Ib 
who  shall  be  bound  forthwith  to  attend  and  serve,  unless 
excused  by  the  court,  in  the  same  manner  and  subject  to  the 
same  penalties  for  neglect,  as  persons  duly  drawn  by  the 
county  clerk  and  summoned  by  the  sheriff,  as  herein  provided. 

§  25.  It  shall  not  be  necessary  for  the  judges  of  the  county     w**i 
courts  or  the  justices  of  the  peace,  of  any  county,  to  issue  %E3$£? 
any  precept  to  the  sheriff  to  summon  any  grand  jury  for  any  ftffiSS 
court  of  general  sessions ;  but  the  list  of  persons  certified  to 
be  drawn  for  that  purpose  by  the  county  clerk  and  the  officers 
attending  such  drawing,  shall  authorise  and  make  it  the  duty 
of  the  sheriff,  to  summon  and  return  such  persons  as  grand 
jurors. 

§  26.  There  shall  not  be  more  than  twenty-three  nor  less  S^j!*0' 
than  sixteen  persons  sworn  on  any  grand  jury;  and  from  the  fS™Lin. 
persons  summoned  to  serve  as  grand  jurors  and  appearing, 
the  court  shall  appoint  a  foreman,  and  they  shall  also  appoint 
a  foreman  in  every  case  where  any  person  already  appointed, 
shall  be  discharged  or  excused  before  the  grand  jury  are 
dismissed.        26  n.  t.,  403. 

g  27.  A  person  held  to  answer  to  any  criminal  charge,  may  gtfjgf1 
object  to  the  competency  of  any  one  summoned  to  serve  as  a  UT0T*' 
grand  juror,  before  he  is  sworn,  on  the  ground  that  he  is  the 
prosecutor  or  complainant  upon  any  charge  against  such 
person,  or  that  he  is  a  witness  on  the  part  of  the  prosecution, 
and  has  been  subpoenaed  or  been  bound  in  a  recognizance  as 
such ;  and  if  such  objection  be  established,  the  person  so  sum- 
moned shall  be  set  aside. 

6  W.,  386;  3  W,  314;  26  N.  Y.,  405. 

§  28.  No  challenge  to  the  array  of  grand  jurors,  or  to  any  J^JJj™ 
person  summoned  to  serve  as  a  grand  juror,  shall  be  allowed  lowed. 
in  any  other  cases  than  such  as  are  specified  in  the  last  section. 

§  29.  The  foreman  of  every  grand  jury,  from  the  time  of  jjggg"*? 
his  appointment  to  his  discharge,  shall  be  authorised  to  oaths. 
administer  any  oath,  declaration  or  affirmation,  in  the  manner 
prescribed  by  law,  to  any  witnesses  who  shall  appear  before 
such  grand  jury,  for  the  purpose  of  giving  evidence  in  any 
matter  cognizable  by  them. 

1R.L,  525,  §  27. 

§  30.  Every  grand  jury  may  appoint  one  of  their  number  gjjjjj^ 
to  be  a  clerk  thereof,  to  preserve  minutes  of  their  proceedings 
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mLE  4  and  of  the  evidence  given  before  them ;  which  minutes  shall 
be  delivered  to  the  district  attorney  of  the  county,  when  so 
directed  by  the  grand  jury. 

8  B.,  168;  2  B.,  228;   3  Ab.,  395 ;  10  How.  P.  R.,  667;  3  P.  C.  IL,  531; 
2  P.  0.  R.,  670. 

msciororei  §  31.  Members  of  the  grand  jury  may  be  required  by  any 
jwoJT  court,  to  testify  whether  the  testimony  of  a  witness  examined 
before  such  jury,  is  consistent  with  or  different  from,  the 
evidence  given  by  such  witness  before  such  court ;  and  they 
may  also  be  required  to  disclose  the  testimony  given  before 
them  by  any  person,  upon  a  complaint  against  such  person 
for  perjury,  or  upon  his  trial  for  such  offence ;  but  in  no  case 
can  a  member  of  a  grand  jury  be  obliged  or  allowed  to  testify 
or  declare,  in  what  manner  he  or  any  other  member  of  the 
jury  voted  on  any  question  before  them,  or  what  opinions 
were  expressed  by  any  juror,  in  relation  to  any  such  question. 

4  D.,  135. 

[705]  §  32.  Whenever  required  by  the  grand  jury,  it  shall  be  the 
SJiraey  duty  of  the  district  attorney  of  the  county,  to  attend  them  for 
attending  the  purpose  of  examining  witnesses  in  their  presence,  or  of 
mrf  giving  them  advice  upon  any  legal  matter ;  and  to  issue  sub- 

poenas and  other  process  to  bring  up  witnesses, 
ib.  deiibe-       §  33.  The  district  attorney  of  the  county  shall  be  allowed 
private,   at  all  times  to  appear  before  the  grand  jury,  on  his  request, 
for  the  purpose  of  giving  information  relative  to  any  matter 
cognizable  by  them,  and  may  be  permitted  to  interrogate  wit- 
nesses before  them,  when  they  shall  deem  it  necessary ;  but 
no  district  attorney,  constable  or  any  other  person,  except  the 
grand  jurors,  shall  be  permitted  to  be  present  during  the  ex- 
pression of  their  opinions  or  the  giving  of  their  votes,  upon 
any  matter  before  them. 
when  new       §  34.  If  any  offence  shall  be  committed  during  the  sitting 
brSeSd* be  of  any  court  of  oyer  and  terminer  or  court  of  general  sessions, 
after  the  grand  jury  attending  such  court  shall  have  been  dis- 
charged, such  court  may,  in  its  discretion,  by  an  order  to  be 
entered  in  its  minutes,  direct  the  sheriff  to  summon  another 
grand  jury. 
how  *nm-c       §  35.  The  sheriff  shall  accordingly  forthwith  summon  such 
monc »  c*  grand  jury  from  the  inhabitants  of  the  county  qualified  to 
serve  as  petit  jurors,  who  shall  be  returned  and  sworn,  and 
shall  proceed  in  the  same  manner  in  all  respects,  as  provided 
by  law  in  respect  to  other  grand  juries. 

See  Laws  of  1858,  ch.  322  ;  1853,  ch.  498 ;  1849,  ch.  30 ;  1841,  ch.  332. 
Post,  vol.  4,  p.  537. 

ARTICLE  SECOND. 

OF  INDICTMENTS  AND  PROCEEDINGS  THEBEOH. 

Sec.  36.  Indictments  how  to  be  found  and  certified. 

37.  Limitation  of  time  within  which  they  are  to  be  found 

38.  Indictments  how  presented;  to  be  filed. 

39.  Punishment  for  disclosing  that  indictment  is  found. 
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8»a  40.  Qualification  of  last  section.  AW»  * 

41.  Grand  juries  to  be  charged  respecting  disclosures. 

42.  In  cane  of  two  indictments  first  to  be  quashed. 

43.  In  what  county  receivers  of  stolen  property  may  be  indicted. 

44.  In  what  counties  for  offences  on  board  vessels. 

45.  lb.  for  offences  committed  near  boundary  line. 

46.  Allegation  in  case  of  several  owners  or  partners. 

47.  Proceedings  when  wound  in  one  county  and  death  in  another. 

48.  Indictments  against  accessaries,  in  what  counties  may  be  had. 

49.  Accessaries  to  be  tried,  although  principal  pardoned. 

50.  When  may  be  tried  in  county  to  which  property  is  carried. 

51.  Counts  for  different  degrees  of  same  offence. 

52.  Indictments  not  affected  by  certain  omissions  and  defects. 

53.  Defendants  when  entitled  to  copy  of  indictments. 

54.  Nolle  prosequi,  not  without  leave  of  the  court. 

55.  Warrauts  on  indictments  by  whom  to  be  issued. 
66».  How  directed  and  served  in  foreign  county. 
56b.  Letting  to  bail  of  persons  indicted. 

57.  No  other  officers  authorised  to  let  to  bail  in  such  cases. 

58.  Recognizance  on  letting  to  bail  to  be  tiled.  , 
69.  Subpoenas  to  be  furnished  defendants,  without  charge. 

60  A  61.-  How  issued  for  courts  of  sessions  and  oyer  and  terminer. 

62.  How  issued  by  clerk  of  criminal  courts  .in  New  York. 

63.  Authority  of  district  attoruies  to  issue  subpoenas. 

64.  Proceedings  for  disobedience  of  subpoenas.  [TH61 

65.  Not  necessary  to  tender  fees  in  criminal  cases. 
66  k  67.  Compromising  offences  before  indictment 

68.  Compromising  afler  indictment  found. 

69.  Offences  which  may  uot  be  compromised. 

70.  Mode  of  arraigning  defendant  on  indictment 

7 1.  Dilatory  pleas  to  be  proved. 

72.  Trying  foreign  pleas. 

73  &  74.  Commission  to  examine  witnesses. 
75.  Examination  of  witnesses  conditionally. 

§  36.  No  indictment  can  be  found  without  the  concurrence  rinding 
of  at  least  twelve  grand  jurors ;  when  so  found,  and  not  other*-  £«tsf  *e. 
wise,  the  foreman  of  the  grand  jury  shall  certify  under  his 
hand  that  such  indictment  is  a  true  bill. 

8B.,  158;  25N.Y..403. 

§  37.  Indictments  for  murder  may  be  found  at  any  time  within 
after  the  death  of  the  person  killed  ;  in  all  other  cases,  indict-  wh4ttime' 
ments  shall  be  found  and  filed  in  the  proper  court,  within 
three  years  after  the  commission  of  the  offence ;  but  the  time 
during  which  the  defendant  shall  not  have  been  an  inhabitant 
of,  or  usually  resident  within  the  United  States,  shall  not  con-  • 
stitute  any  part  of  the  said  limitation  of  three  years. 

1  R.  L.,  187,  §  7 ;  1860,  ch.  271 ;  30  How.  P.  R,  323. 

§  38.  Indictments  found  by  a  grand  jury,  shall  he  presented  Presenting 
by  their  foreman,  in  their  presence,  to  the  court,  and  shall  be  SSu,  Ac 
there  filed,  and  remain  as  public  records ;  but  such  as  are 
found  against  any  person  for  a  felony,  not  being  in  actual 
confinement,  shall  not  be  open  to  the  inspection  of  any  per- 
son, except  the  district  attorney,  until  the  defendants  therein 
respectively  shall  have  been  arrested.       25  n.  y.,  405. 
H.-M 
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pudofii       g  39.  No  grand  juror,  constable,  district  attorney,  clerk  or 
SiSmeit"    Jndge*  of  any  court,  shall  disclose  the  fact  of  an  indictment; 
feuri-        having  been  found  against  any  person  for  a  felony,  not  in 
actual  confinement,  until  the  defendant  in  such  indictment 
shall  have  been  arrested  thereon  ;  every  person  violating  this 
provision  shall  be  deemed  guilty  of  a  misdemeanor. 
Y,tsSi       8  *®'  ^e  *ast  section  shall  not  extend  to  any  district  attor- 
*£q    "  ney,  sheriff,  or  other  officer,  making  any  such  disclosure  by 
the  issuing,  or  in  the  execution  of  any  process  on  such  indict- 
ment, or  in  any  other  way  when  it  shall  become  necessary  in 
the  discharge  of  any  official  duty. 
Notice  to        g  41.  In  charging  grand  juries,  the  court  shall  apprize  them 
Juon.       of  the  foregoing  provision  respecting  the  disclosure  of  the 

fact  that  any  indictment  has  been  found. 
two i  indict-  g  42.  If  there  be  at  any  time  pending  against  the  same 
defendant,  two  indictments  for  the  same  offence,  or  two  in- 
dictments for  the  same  matter,  although  charged  as  different 
offences,  the  indictment  first  found,  shall  be  deemed  to  be 
superseded  by  such  second  indictment,  and  shall  be  quashed. 

20  W.,  109 ;  12  W.,  425 ;  10  Ab.,  228. 

indicting        g  43.  In  the  cases  where  any  person  shall  be  liable  to  pro- 
XoTiu'Sro?'  sedition  as  the  receiver  of  any  personal  property  that  shall 
*•**•        have  been  feloniously  stolen,  taken  or  embezzled,  he  may  be 
[ran     indicted,  tried  and  convicted  in  any  county  where  he  received 
or  had  such  property,  notwithstanding  such  theft  was  com- 
mitted in  another  county. 

3  P.  C.  R.,  473. 

ounces  on  g  44.  When  any  offence  shall  have  been  committed  within 
•X?!fc<r"  this  state,  on  board  of  any  vessel  navigating  any  river,  lake 
or  canal,  or  in  respect  to  any  jiortion  of  the  cargo,  or  lading 
of  any  such  boat  or  vessel,  an  indictment  for  the  same  may 
be  found  in  any  county  through  which,  or  any  part  of  which, 
such  vessel  shall  be  navigated  in  the  course  of  the  same 
voyage  or  trip,  or  in  any  county  through  which  or  any  part 
of  which  such  river  or  canal  passes,  or  in  which  such  lake  is 
situated,  or  on  which  it  borders,  or  in  the  county  where  such 
voyage  or  trip  shall  terminate,  or  would  terminate  if  com- 
pleted, and  such  indictment  may  be  tried,  and  a  conviction 
thereon  had,  in  any  such  county,  in  the  same  manner,  and 
with  the  like  effect,  as  in  the  county  where  the  offence  was 
committed. 

16  N.  Y.,  344;  1  N.  T..  301;  3  H.,  318;  6  Cow.,  188;  Laws  of  I860,  ch. 
431. 

fl>.ne*r         g  45.  When  an  offence  shall  be  committed  on  the  boundary 

a«mnt7°fof  two  counties,  or   within  five  hundred   yards  of  such 

boundary,  an  indictment  for  the  same  may  be  found,  and  a 

trial  and  conviction  thereon  may  be  had,  in  either  of  such 

COUntieS.     45  B,  495;  26  How.  P.  R„  370. 

2^Jjy°f      g  46.  When  any  offence  shall  be  committed  upon,  or  in 
relation  to,  any  personal   property   belonging    to  several 


• 
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partners  op  owners,  the  indictment  for  sucli  offence  si  ml  I  be    ART* 
deemed  sufficient,  if  it  allege  such  property  to  belong  to  any 
one  or  more  of  such  partners  or  owners,  without  naming:  all 
the  partners  or  owners. 

§47.  When   any  mortal   wound  shall   be  given,  or  any  wonnd,** 
poison  shall  be  administered,  or  any  other  means  shall  beomTtyaud 
employed,  in  one  county,  by   which  a  human   being  shall  JJJltJJ 
be  killed,  who  shall  die  thereof  in  another  county,  an  indict- 
ment for  such  offence  may  be  found  in  the  county  where  such 
death  happened;   and  the  same  proceedings  shall    be  had 
thereon  in  all  respects,  as  if  the  means  by  which  such  death 
was  produced,  had  been  employed  aud  used  in  the  county 
where  such  death  happened. 

§48.  An  indictment  against  an  accessary  to  any  felony,  aomm. 
may  be  found  in  the  county  where  the  offence  of  such  ncces-rUw" 
sary  shall  have  been  committed,  notwithstanding  the  principal 
offence  was  committed  in  another  county;  ami  the  like  pro- 
ceedings shall   be   had   thereon   in   all   respects,   as   it'  the 
principal  offence  had  been  committed  in  the  same  county. 

1  II.  Lf  495,  §  5;  1  P.  C.  R.,  246. 

§  49.  An  accessary  before  or  after  the  fact,  may  be  indicted,  when  pri* 
tried,  convicted  and  punished,  notwithstanding  (he  principal  dL?wLP>kl> 
felon  may  have  been  pardoued,  or  otherwise  discharged,  after 
his  conviction. 

1  R.  L.,496.  §  6;  1  P.  C.  E,  246. 

§  50.  When  property  stolen  in  one  county  and  brought  into  certain 
another,  shall  have  been  taken  by  burglary  or  robbery,  theiS'bi!? 
offender  may  be  indicted,  tried  aud  convicted  for  such  burg- Uri,w- 
lary  or  robbery,  in  the  county  into  which  such  stolen  property 
was  brought,  in  the  same  manner  as  if  such  burglary  or 
robbery  had  been  committed  in  that  county. 

1  R.  L,  408.  §  2;  16  N.  Y.,  344:  7  N.  Y.f  304;  2  B,  427;  21  W,  509; 
9  W,  505;  we  Laws  of  1851,  ch.  415.  Post,  vol  6,  p.  170.  26 
How.  P.  R..  370. 

g  51.  When  by  law  an  offence  comprises  different  degrees,     [ns\ 
an  indictment  may  contain  counts  for  the  different  degrees  cwmti  for 
of  the  same  offence,  or  for  any  of  such  degrees.  SISSS! 

8  W.,  211;  3  P.O.  R,  15. 

§  52.  No  indictment  shall  be  deemed  invalid,  nor  shall  the  omiwumt, 
trial,  judgment  or  other  proceedings  thereon,  be  affected,        d&»5»*" 

1.  By  reason  of  having  omitted  the  addition  of  the  defend- 
ant's title,  occupation,  estate  or  degree;  or  by  reason  of  the 
mis-statement  of  any  such  matter,  or  of  the  town  or  county 
of  his  residence,  where  the  defendant  shall  not  be  misled  or 
prejudiced  by  such  mis-statement:  or. 

2.  By  the  omission  of  the  words  "  with  force  and  arms,"  or 
any  words  of  similar  import:  or, 

8.  By  reason  of  omitting  to  charge  any  offence  to  have 
been  committed  contrary  to  a  statute,  or  contrary  (o  several 
statutes,  notwithstanding  such  offence  may  have  been  created, 
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or  the  punishment  thereof  may  have  been  declared,  by  any 
statute:  or, 

4.  By  reason  of  any  other  defect  or  imperfection  in  matters 
of  form,  which  shall  not  tend  to  the  prejudice  of  the  defendant. 

IRK,  497,  §  13;  22  N.  Y.,  150;  6  N.  Y.,  52;  1  ff.  Y„  180,  383;  9  R, 
671 ;  8  B.f  551 ;  5  B.t  203;  4  B.,  315;  3  B.t  470;  5  D.,  7»>;  4  D, 
235;  3D.,  61;  5  H„  401;  4  HM  133;  16W.,53;  12W.,425;8W, 
203,636;  5  W..  18;  3  Wn  314,  363;  7  Cow.  429;  6  Cow.  512;  J 
P.C.  R.16;  2  P.  C  R,  12;  6  Ab..  32;  3  J.  R,265;  1  J  R.  66;  27 
N.  Y.,  329 ;  26  N.  Y.,  202 ;  47  B.,  242 ;  46  B ,  31 ;  42  B.t  324. 

cm  on*  J  53.  Every  person  indicted  for  any  offence,  who  shall  have 
SSSSSl0  heeu  arrested  upou  process  issued  ii]K>n  such  indictment,  or 
who  shall  have  duly  entered  into  recognizance  to  appearand 
answer  t»  such  indictment,  shall,  on  demand  and  on  paying 
the  fees  allowed  by  law  therefor,  l>e  entitled  to  a  copy  of  tbe 
indictment,  and  of  all  endorsements  thereon. 

16  B.,  381;  5  How.  P.  R,  59. 

Mering        §  54.  It  shall  not  hereafter  be  lawful  for  any  district  attor^ 

5ailI!|WOie,ney  to  enter  a  nolle  prosequi  upon  any  indictment,  or  in  any 

other  way  to  discontinue  or  abandon  the  same,  without  the 

leave  of  the  court  having  jurisdiction  to  try  the  offence 

charged,  entered  in  its  minutes. 

25  W.t  572 ;  18  How.  P.  R,  529 ;  26  How.  P.  R,  370. 

obmS*  S  55.  A  warrant  for  the  arrest  of  any  defendant  indicted, 
bmau.  may  be  issued  by  the  court  to  which  such  indictment  shall  be 
preseuted,  or  by  any  justice  of  the  supreme  court,  any  circuit 
judge  or  judge  of  the  county  courts  of  the  conuty  in  which 
such  indictment  shall  be  found,  either  in  vacation  or  during 
the  sitting  of  any  such  court ;  but  such  warrant  shall  not  be 
issued  by  any  other  officer. 

And  also  by  the  district  attorney;  Laws  of  1847,  ch.  333.    Post,  toL  8, 
p.  169. 

J2JL*  d  $  56\  Every  warrant  so  issued  may  be  directed  to  tbe 
Mrwrin  sheriff  and  constables  of  any  county  in  this  state ;  and  when 
«*£$.  the  same  shall  be  served  in  any  county  other  than  that  in 
which  the  indictments  shall  have  been  found,  the  same  pro- 
ceedings shall  be  had  as  on  an  endorsed  warrant  issued  be- 
fore the  indictments  as  prescribed  in  the  second  Title  of  this 
Chapter. 

Laws  of  1830,  ch.  320,  §  62. 

thJriaJd  to  $  ^b*  *n  *^e  cases  where  toy  'aw  persons  indicted  may  be 
iet°to*bau  let  to  bail,  for  their  appearance  at  the  court  having  cognizance 
Ruotd.  of  the  offence,  they  may  be  so  let  to  bail  by  the  court  having 
jurisdiction  to  try  the  offence  charged ;  or  if  such  court  be 
not  sitting,  by  the  chancellor,  any  justice  of  the  supreme 
court,  circuit  judge  or  supreme  court  commissioner ;  and  if  the 
offence  charged  may  be  tried  in  a  court  of  general  sessions, 
such  persons  may  be  let  to  bail  by  any  judge  of  the  county 
courts  o£  the  county  where  such  indictment  was  found. 

6  B.,  162;  5  B„  360:  2   B,  450;  10  Ab.,  282;  3  Ab.,  396;  1  H.,  371; 
26  W.,  568  •  3  How.  P.  R,  251 ;  5  Cow.  39. 
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§  57.  No  officers  other  than  those  specified  in  the  last  sec- otto*'2, 
tiou,  shall  let  to  bail  any  person  indicted  for  any  offence.        hSi2d.pi°" 

§  58.  Whenever  any  person  indicted  for  any  offence,  shall    [*»•] 
be  let  to  bail,  the  officer  taking  the  recognizance,  shall  imine-Fiiio 
diately  tile  the  same  with  the  clerk  of  the  county  in  which  c~ 
the  indictment  was  found. 

§  5lJ.  The  clerk  of  any  county  in  which  an  indictment  shall  f'^^J 
be  found,  or  any  proceeding  before  the  general  sessions  shall  tnitonfto 
be  instituted,  upon  the  application  of  the  defendant,  without  dttfead*uti" 
requiring  any  fees,  shall  issue  subpoenas  as  well  during  the 
sitting  of  any  court,  as  in  vacation,  for  such  witnesses  as  such 
defendant  shall  require,  residing  in  or  out  of  the  county. 

1  R.  L.,  497,  §  12. 

§  60.  If  such  subpoena  be  issued  to  compel  the  attendance  gJ**J[5* 
of  any  witness  at  any  court  of  general  sessions,  it  shall  be  or,tiS® 
issued  under  the  seal  of  the  court  of  common  pleas  of  the 
county,  shall  be  tested  in  the  name  of  the  first  or  senior  judge 
of  such  county,  and  on  the  day  it  is  issued;  and  shall  be  made 
returnable  at  any  day  of  the  sitting  of  the  court  at  which  the 
attendance  of  the  witness  shall  be  required. 

§  61.  If  such  subpoena  be  issued  to  compel  the  appearance  JjJ^jJJEJ 
of  any  witness  at  any  court  of  oyer  and  terminer,  it  shall  be  terminer, 
issued  under  the  seal  of  such  court,  if  there  be  one;  and  if 
there  be  none,  under  the  seal  of  the  court  of  common  pleas 
of  the  county ;  shall  be  tested  in  the  name  of  the  circuit  judge 
of  the  circuit,  on  the  day  it  is  issued ;  and  shall  be  made  re- 
turnable at  any  day  of  the  sitting  of  the  court  at  which  the 
attendance  of  the  witness  shall  be'required. 

§  62.  The  clerk  of  the  courts  of  oyer  and  terminer  and  5or£Ktw 
general  sessions  in  the  city  of  New-York,  shall,  in  like  man- 
ner, on  the  application  of  any  person  indicted  in  either  of 
such  courts,  issue  subpoenas  in  the  same  manner  as  herein 
before  directed. 

8  B.,  127 ;  see  Laws  of  1836,  ch.  506,  §  4.   Post,  vol.  3,  p.  326. 

§  63.  The  district  attorney  of  every  county  shall  have  power  51$2JJ*t 
to  issue  subpoenas  for  witnesses  in  support  of  any  prosecution,  •ttorniea. 
to  appear  at  any  court,  without  the  seal  of  such  court;  and 
every  such  subpoena,  subscribed  by  the  district  attorney  issu- 
ing the  same,  shall  be  as  valid  and  effectual,  as  if  the  seal  of 
the  court  at  which  any  witness  named  therein  is  required  to 
appear,  had  been  affixed  thereto. 

2  R.  L.,  147,  §  10. 

§  64.  Disobedience  to  every  subpoena  issued  pursuant  to  the  gjfflyNr 
foregoing  provisions,  shall  be  punished  in  the  same  manner, 
and  upon  the  like  proceedings,  as  provided  by  law  in  cases  of 
subpoenas  returnable  at  any  circuit  court;  and  the  person 
guilty  of  such  disobedience,  shall  be  liable  to  the  party  at 
whose  instance  such  subpoena  issued,,  in  the  same  manner, 
and  to  the  same  extent,  as  in  cases  of  subpoenas  issued  in  any 
civil  suit 
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$65.  It  shall  not  be  necessary  to  pay  or  tender  any  fees 
whatever,  to  any  witness  subpoenaed  on  the  part  of  the  people 
of  this  state,  in  support  of  any  prosecution,  or  to  any  witness 
subpoenaed  on  the  part  of  any  defendant  in  any  indictment; 
but  such  witness  shall  be  bound  to  attend,  as  if  the  fees 
allowed  by  law  to  witnesses  in  civil  cases  had  been  duly  paid 
to  hiui. 

12  W.,  273. 

§  66.  Where  any  person  shall  be  bound  by  recognizance  to 
appear,  or  shall  be  committed  to  prison,  on  any  charge  tor  an 
assault  and  battery  or  other  misdemeanor,  for  which  the  in- 
jured party  shall  have  a  remedy  by  civil  action,  except  such 
offences  as  are  herein  after  s]>ecified,  if  the  injured  party  shall 
api>ear  before  the  magistrate  who  may  have  taken  the  recog- 
nizance or  made  the  commitment,  or  before  any  judge  of  the 
county  courts,  and  acknowledge  in  writing  that  he  has  received 
satisfaction  for  such  injury  and  damage,  such  magistrate  or 
judge  may,  in  his  discretion,  on  payment  of  the  costs  winch 
have  accrued,  by  an  order  under  his  hand,  discharge  such 
recognizance,  or  supersede  the  commitment  of  the  offender; 
and  may  in  like  manner  discharge  every  recognizance  which 
may  have  been  taken  for  the  appearance  of  any  witnesses  in 
such  case. 

S  67.  Every  such  order  discharging  any  recognizance,  shall 
be  tiled  in  the  office  of  the  clerk  of  the  county;  and  every 
such  order  superseding  the  commitment  of  the  offender,  shall 
be  delivered  to  the  keeper  of  the  jail  where  he  shall  be  con- 
fined, who  shall  immediately  discharge  such  offender  on  the 
receipt  thereof. 

§  68.  If  an  indictment  shall  be  found  on  any  such  charge, 
the  injured  party  may  in  like  manner  appear  in  the  court 
where  such  indictment  is  pending,  and  acknowledge  satisfac- 
tion for  the  injury  and  damage  sustained  by  him ;  and  such 
court  may,  in  its  discretion,  on  payment  of  the  costs  incurred, 
order  that  no  fnrther  proceedings  be  had  on  such  indictment, 
and  may  discharge  the  defendant  therefrom ;  which  order  shall 
operate  as  a  perpetual  stay  of  all  further  proceedings  on  such 
indictment. 

1  R.  L.,  499,  §  19;  4  S.  S.  OL,  401. 

§  69.  The  provisions  of  the  three  last  sections  shall  not 
extend  to  any  charge  or  indictment  for  any  assault  and  bat- 
tery or  other  misdemeanor,  charged  to  have  l>een  committed, 

1.  By  or  upon  any  officer  or  minister  of  justice,  whilst  in 
the  execution  of  the  duties  of  his  office:  or, 

2.  Riotously:  or, 

3.  With  an  intent  to  commit  a  felony. 

§  70.  Upon  any  defendant  being  arraigned  upon  an  indict- 
ment, it  shall  not  be  necessary  to  ask  him  how  he  will  be 
tried;  and  instead  of  being  required  to  say  whether  he  pleads 
guilty  or  not  guilty,  he  shall  be  required  to  say  whether  he 
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demands  a  trial  upon  such  indictment  ?  He  may  answer,  that  ART'  * 
he  does  require  such  trial;  and  for  the  purpose  of  all  further 
proceedings,  such  answer  shall  be  deemed  equivalent  to  a  plea 
of  not  guilty.  If  he  refuses  to  plead  or  auswer,  and  in  all 
cases  where  he  does  not  confess  the  indictment  to  be  true,  a 
plea  of  not  guilty  shall  be  entered  by  the  court ;  and  the  same 
proceedings,  in  all  respects,  shall  be  had,  as  if  he  had  pleaded  P3i] 
not  guilty  to  such  indictment. 

1  R.  L.,  494,  §  1  k  2. 

§  71.  No  plea  in  abatement,  or  other  dilatory  plea,  to  an  Dilatory 
indictment,  shall  be  received  by  any  court,  unless  the  party  pleM* 
offering  such  plea  shall  prove  the  truth  thereof  by  affidavit, 
or  by  some  other  evidence. 

1  R.  L.,  524,  §  23. 

§  72.  Where  auy  matter  shall  be  pleaded  to  an  indictment,  Foreign 
as  having  occurred  in  any  other  county  than  that  in  which  poa*' 
such  indictment  was  found,  it  shall  be  tried  in  the^ame  man- 
ner as  if  it  had  been  alleged  to  have  occurred  in  the  county 
where  such  plea  is  tendered. 

ILL,  496,  §  8. 

§  73.  When  an  issue  of  fact  is  joined  upon  any  indictment,  commte. 
the  defendant  therein  may  apply  to  the  court  in  which  such  wftnemM 
indictment  is  pending,  for  a  commission  to  examine  any  ma- 
terial witness  residing  out  of  this  state,  and  such  court  may 
grant  tjie  same  upon  the  same  proof,  and  in  the  like  cases, 
and  on  Similar  terms,  as  provided  by  law  in  civil  cases  ;  and 
the  officer  prosecuting  in  behalf  of  this  state,  shall  be  per- 
mitted to  join  in  such  commission,  and  to  name  witnesses  on 
the  part  of  the  people. 

3  H.,  295. 

§  74.  Interrogatories  to  be  annexed  to  such  commission,  ^"fOR 
shall  be  settled,  and  such  commission  shall  be  issued,  executed  to  ** 
and  returned,  in  the  manner  prescribed  by  law,  in  respect  to 
commissions  in  civil  cases  ;  and  the  depositions  taken  thereon 
and  returned,  shall  be  read  in  the  same  cases,  and  with  the 
like  effect,  as  in  civil  suits. 

§  75.  After  an  indictment  shall  be  found  against  auy  defen-  Examine* 
daut,  he  may  have  witnesses  examined  in  his  behalf,  condi-  wndiSolt 
tionally,  on  the  order  of  a  judge  of  the  court  in  which  the  aUy* 
indictment  is  pending,  in  the  same  cases,  upon  the  like  notice 
to  the  district  attorney,  and  with  the  like  effect  in  all  respects, 
as  in  civil  suits. 

8B.,  545;  3H,  295. 

See  Laws  of  1854,  ch.  130;  1852,  ch.  165 ;  1847,  ch.  838.    Post,  vol. 
5,  p.  160,  157,  169. 

ARTICLE  THIRD.  \' 

OF  THE  REMOVAL  OF  INDICTMENTS  BEFORE  TBJAL  OB  JUDGMENT. 
Sec.  76.  To  what  officers  application  for  order  to  be  made. 
77.  Contenta  of  application,  how  ▼trifled* 
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mix  4     Skc.  78.  When  order  of  removal  to  be  granted 

79.  Recognizance  to  be  taken ;  its  contents. 

80.  Where  recognizance  to  be  filed  and  order  served. 

81.  Certiorari  to  sessions  abolished. 

82.  By  whar  officers  certiorari  to  oyer  and  terminer  to  be  abuwed 

83.  Recognizance  to  be  taken;  its  contents. 

84.  Proceedings  alter  removal. 

S  76.  Every  person  against  whom  an  indictment  shall  be 
pending  in  any  court  of  general  sessions,  may  apply  to  any 
justice  of  the  supreme  court,  any  circuit  judge  or  supreme 
court  commissioner,  for  an  order  to  remove  such  indictment 
to  the  court  of  oyer  and  terminer  of  the  county  in  which  the 
same  was  found. 

Laws  of  1823,  41,  §  6 :  3  B.,  144. 

§  77.  Such  application  shall  set  forth  a  copy  of  the  indict- 
ment, or  the  substance  thereof ;  the  time  when  it  was  found ; 
the  proceedings  thereon,  if  any ;  and  the  facts  and  circum- 
stances rendering  a  removal  thereof  expedient ;  and  shall  be 
verified  by  affidavit. 

g  78.  The  officer  to  whom  such  application  is  made,  shall 
grant  an  order  that  such  indictment  be  removed  to,  and  that 
the  defendant  therein  be  tried  at,  the  next  court  of  oyer  and 
terminer  to  be  held  in  the  county  where  such  indictment  was 
found,  unless  it  shall  appear  that  the  application  therefor  was 
not  made  in  due  season,  or  that  snch  removal  will  produce 
any  injurious  delay,  or  in  any  way  tend  to  prevent  a  due  pro- 
secution of  such  indictment 

§  79.  Before  granting  any  such  order  to  any  defendant  not 
being  in  actual  confinement,  such  officer  shall  take  from  such 
defendant,  a  recognizance  with  sufficient  sureties,  in  such 
penalty  as  such  officer  shall  direct,  conditioned,  that  the  per- 
son so  indicted,  shall  appear  at  the  next  court  of  oyer  and 
terminer  to  be  held  in  the  county  where  such  indictment  was 
found,  and  at  such  other  time  as  such  court  shall  appoint,  and 
if  no  plea  shall  have  been  made  to  such  indictment,  that  he 
will  plead  to  the  same ;  and  that  he  will  stand  trial  on  the 
issue  joined,  or  which  shall  be  joined  thereon,  and  that  he  will 
not  depart  such  court  of  oyer  and  terminer  without  its  leave. 

Laws  of  1823,  41,  §  6;  7  Cow.,  163, 

§  80.  No  such  order  for  the  removal  of  an  indictment,  shall 
be  effectual,  in  the  case  of  any  defendant  not  being  in  actual 
confinement,  unless  a  recognizance  taken  as  herein  before 
directed,  be  delivered  at  the  same  time  with  such  order,  and 
be  filed  with  the  clerk,  of  the  court ;  nor  unless  such  order  be 
delivered  before  any  judgment  rendered  on  such  indictment, 
aud  before  any  juror  shall  be  sworn  to  try  such  indictment 
mmmntu  §  81.  No  certiorari  to  remove  any  indictment  from  a  court 
of  general  sessions,  before  trial  thereon,  to  the  supreme  court, 
or  to  any  court  of  oyer  and  terminer,  shall  hereafter  be  al- 
lowed. 
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g  82.  No  certiorari  to  remove  into  the  supreme  court  any  w"o "  k 
indictment  pending  in  a  court  of  oyer  and  terminer,  before  ffSJ^SS 
trial  thereon,  shall  be  effectual,  unless  allowed  by  a  justice  «*min«r. 
of  the  supreme  court,  or  a  circuit  judge ;  and  no  other  officer 
shall  have  authority  to  allow  such  writ. 

2  B.,  287 ;  3  P.  a  R.,  18fl.  401. 

§  83.  Before  allowing  any  writ  of  certiorari  to  remove  an  J^p1* 
indictment  from  auy  court  of  oyer  and  terminer,  the  officer  to  SSSm. 
whom  application  for  such  allowauce  shall  be  made,  shall  take 
from  the  defendant  a  recognizance,  with  sufficient  sureties, 
and  in  such  penalty  as  such  officer  shall  direct,  conditioned 
that  the  defendant  prosecuting  such  certiorari,  will  appear  at 
the  return  day  thereof,  in  the  supreme  court,  and  plead  to 
such  indictment,  if  issue  be  not  already  joined  thereon  ;  and 
will  not  depart  such  court  without  its  leave ;  and  that  he  will     l™! 
obey  the  orders  and  rules  of  such  court,  in  respect  to  the  trial 
of  such  indictment,  and  the  judgment  and  all  other  proceed- 
ings thereon. 

Recognizance  waived,  Laws  of  1847,  ch.  12.    Post,  yoL  6,  p.  176. 

§  84.  Every  indictment  so  removed,  shall  be  carried  down  gJJSg, 
for  trial  at  the  proper  circuit  court,  by  the  district  attorney  removal. 
of  the  county  in  which  the  same  was  found,  in  the  same 
manner  in  all  respects,  as  issues  joined  in  the  supreme  court 
in  civil  cases,  and  the  same  proceedings,  so  far  as  they  shall 
be  applicable,  shall  be  had  thereon. 

2  B.,  287. 

See  Laws  of  1847,  ch.  12.    Post,  vol.  5,  p.  176. 

TITLE  V. 

OF  TRIALS  FOB  OFFENCES ;  BILLS  OF  EXCEPTION,  AND  OTHER 
PROCEEDINGS   INCIDENT  TO  TBIAL. 

Sec.   1.  Issues  of  fact,  where  to  be  tried. 

2.  By  what  jurors  to  be  tried. 

3,  4  ft  5.  Manner  of  drawing  jurors. 

'      6.  Penalty  on  jurors  for  not  attending. 
1.  Jury  of  part  aliens  abolished. 
8.  Grand  jurors  not  to  be  on  petit  jury. 
0.  Defendants  entitled  to  challenge  twenty  jurors. 
10  ft  11.  Other  challenges  to  jurors  or  to  array. 

12.  Certain  persons  not  to  serve  as  jurors  in  certain  cases. 

13.  Defendants  to  be  present  at  trial 

1 4.  Provisions  in  civil  cases  extended  to  criminal. 
15  ft  16.  Proof  necessary  to  convict  for  treason. 

17.  Proof  to  sustain  indictments  for  conspiracy. 

18.  Proof  sufficient  on  indictments  for  rape. 

19.  When  and  how  one  of  several  defendants  to  be  a  witness. 

20.  When  defendants  to  be  triod  separately ;  when  jointly. 

21.  Defendants  may  file  bills  of  exceptions. 

22.  Judgment  not  to  be  stayed  thereby. 

23.  How  stayed  in  oyerand  terminer. 

24  ft  25.  How  stayed  in  general  sessions. 
3d  Whan  defendant  maybe  let  to  bftfl. 

IL— 46 
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[PART  IT. 
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[734] 


Seo.  27.  District  attorney  to  obtain  judgment  of  supreme  court 

28,  29  &  30.  Prisoners  under  indictment,  when  to  be  diadiarged. 

§  1.  All  issues  of  fact  joined  upon  auy  indictment,  shall  be 
tried  by  a  jury,  in  the  county  where  such  indictment  was 
found,  unless  for  special  causes  the  supreme  court  shall  order 
an  indictment  removed  into  that  court  to  be  tried  in  sonii 
other  county. 

4  D.f  152;  1  H.f  182;  3  Ab.,  47;  3  P.  C.  R.,  181. 

§  2.  Such  trials  shall  be  had  by  jurors  drawn,  summoned 
and  returned  in  the  manner  prescribed  by  law;  and  where 
any  court  of  oyer  and  terminer  shall  be  held  at  the  same  time 
with  any  circuit  court,  the  jurors  returned  for  such  circuit 
court,  shall  be  the  jurors  for  such  oyer  and  terminer;  aud  the 
jurors  returned  for  any  court  of  common  pleas,  shall  be 
the  jurors  for  the  court  of  general  sessions  appointed  to  be 
held  at  the  same  time. 

§  3.  When  tweuty-four  jurors  duly  drawn  and  summoned, 
do  not  appear,  or  wheu  by  reason  of  there  being  one  or  more 
juries  impannelled,  or  in  consequence  of  jurors  being  set 
aside,  or  for  any  other  reason,  there  shall  not  remain  twenty- 
four  ballots  containing  the  names  of  jurors  then  attending, 
the  court  shall  order  the  sheriff  to  summon  from  the  by-stand- 
ers  or  from  the  county  at  large,  so  many  persons  qualified  to 
serve  as  jurors,  as  shall  be  necessary  to  make  at  least  twenty- 
four  jurors,  from  whom  a  jury  for  the  trial  of  the  indictment 
may  be  selected. 

§  4.  The  names  of  the  persons  so  summoned  by  the  sheriff, 
shall  be  written  on  distinct  pieces  of  paper,  shall  be  rolled  or 
folded  each  in  the  same  manner  as  near  as  may  be,  and  shall 
be  deposited  with  the  ballots  remaining  undrawn,  if  any  there 
be,  or  in  a  sufficient  box  by  themselves,  if  there  be  no  undrawn 
ballots,  from  which  a  jury  shall  be  (La>vu. 

3  H.,  436. 

§  5.  In  all  other  cases,  the  jury  for  the  trial  of  any  indict- 
ment, shall  be  drawn  in  the  same  manner  as  prescribed  by 
law,  for  the  trial  of  issues  of  fact  in  civil  cases. 

7  Ab.,  299. 

Penalty  for      S  6.  Every  person  summoned  by  order  of  the  court,  as  a 
noiwittoud-  juror,  shall  be  liable  to  the  same  penalties  for  disobedience  or 

neglect,  as  in  civil  cases,  which  shall  be  collected  and  applied 

in  the  same  manner. 
§  7.  No  alien  shall  be  entitled  to  a  jury  of  part  aliens  or 

strangers,  for  the  trial  of  any  indictment  whatever. 
§  8.  No  person  who  was  a  member  of  the  grand  jury  or 

inquest  by  which  auy  indictment  shall  have  been  found,  shall 

serve  as  a  petit  juror  for  the  trial  of  such  indictment,  if  he  be 

challenged  for  that  cause  by  the  accused. 

1  R.  L.,  49G,  §  10. 

peremptory     S  9.  Every  person  arraigned  and  put  on  his  trial  for.  auy 
challenge*,  offence  punishable  with  death,  or  with  imprisonment  in  a 


now  to  be 
summoned. 
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state  prison  ten  years  or  any  longer  time,  shall  be  entitled   ntL*  * 
peremptorily  to  challenge  twenty  of  the  persons  drawn  as 
jurors  tor  such  trial  and  no  more. 

4  D.,  21,  32,  92;   1  D.,  309;   1  Cai.,  42;  see  Laws  of  1847,  ch.  131;  9  B., 
161 ;  1  P.  C.  R.,  579.    Post,  vol  4,  p.  64& 

S  10.  Every  such  person,  and  every  person  indicted  for  any  other  chti- 
offence,  shall  be  entitled  to  the  same  challenges  as  are  allowed  euge*' 
in  civil  cases,  either  to  the  array  of  jurors,  or  to  individual 
jurors. 

1  D.t  309. 

J  11.  The  attorney-general,  or  district  attorney  prosecuting 
for  the  people  of  this  state,  shall  be  entitled  to  the  same 
challenges  in  behalf  of  this  state,  either  to  the  array  or  to 
individual  jurors,  as  are  allowed  to  parties  in  civil  cases ;  and 
the  same  proceedings  shall  be  had  thereon  as  in  civil  actions. 

9  B,  168;  7  How.  P.  R.,  242;  3  P.  C.  R.,  517;  1  P.  C.  R.,  679. 

§  12.  Persons  of  any  religious  denomination,  whose  opin-  JjgJJJJ  not 
ions  are  such  as  to  preclude  them  from  finding  any  defendant  tobcjurow. 
guilty  of  an  offence  punishable  with  death,  shall  not  be 
.  compelled  or  allowed  to  serve  as  jurors  on  the  trial  of  an 
indictment  for  any  offence  punishable  with  death. 

I  R.  L.,  335,  §  28;  13  W.,  354;  32  N.  Y.,  147. 

S  13.  No  person  indicted  for  any  felony,  can  be  tried,  unless  £e{£,danU 
he  be  personally  present  during  such  trial;  nor  can  any  present, *c 
person  indicted  for  any  other  offence  be  tried,  unless  he  be 
present  either  personally,  or  by  his  attorney  duly  authorized     vm 
for  that  purpose.    And  every  person  indicted,  shall  be  admit- 
ted to  make  any  lawful  proof  by  competent  witnesses  on 
oath,  or  by  other  lawful  testimony. 

1  R.  L.,  496,  §  11 ;  19N.  Y.,  551;  2  Hilt,  525;  5  How.  P.  R.,  105;  1  P. 
C.  R.,  360. 

§  14.  The  proceedings  prescribed  by  law  in  civil  cases,  in  Jfjjjjjf^ 
respect  to  the  iinpanuelling  of  juries,  the  keeping  them  to-  IwiSii 
gether,  and  the  manner  of  rendering  their  verdict,  shall  be  *  opted* 
Lad  upon  trials  of  indictments;  and  the  provisions  of  law  in 
civil  cases,  relative  to  compelling  the  attendance  aud  testi- 
mony of  witnesses,  their  examination,  the  administration  of 
oaths  and  affirmations,  aud  proceedings  as  for  contempts  to 
enforce  the  remedies  and  protect  the  rights  of  parties,  shall 
extend  to  trials  and  other  proceedings  on  indictments,  so  far 
«s  they  may  be  in  their  nature  applicable  thereto,  subject  to 
the  provisions  contained  in  any  statute. 

19  N.  Y.,  551 ;  2  B.,  427 ;  3  II.,  295 ;  9  Ab.,  17 ;  17  How.  P  R.,  565. 

§  15.  No  person  shall  be  convicted  upon  any  indictment  for  jw j 
treason,  but  by  the  testimony  of  two  lawful  witnesses  to  the  treLm, 
same  overt  act,  or  one  witness  to  one  overt  act,  and  another 
witness  to  a  different  overt  act  of  the  same  treason.    But  if 
two  or  more  distinct  treasons  of  divers  kinds,  be  alleged  in 
any  indictment,  one  witness  to  prove  one  treason  and  another 
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nTL*  **  witness  to  prove  a  different  treason,  shall  not  be  deemed  tit 
witnesses  to  the  same  treason,  within  the  provisions  of  thu 
section. 

1  B.  L.,  345.  §  6. 

iWMCfl*  g  16.  In  trials  for  treason,  no  evidence  shall  be  given  of  m 
overt  act  that  is  not  expressly  laid  in  the  indictnieut,  and  w 
conviction  shall  be  had  upon  any  indictment  for  the  ad 
offence,  unless  one  or  more  overt  acts  be  expressly  alleged 
therein. 

pionr  io  §  17.  In  trials  for  conspiracy,  in  those  cases  where  an  otbi 
cu«*pirmcy.  ^  ^  j^q^^  ]yy  ]aw  to  consummate  the  offence,  no  couth- 
tion  shall  be  had,  unless  one  or  more  overt  acts  be  expressly 
alleged  in  the  indictment,  nor  unless  one  or  more  of  the  art 
so  alleged  be  proved  on  the  trial;  but  other  overt  acts  not 
alleged  in  the  indictment,  may  be  given  in  evidence  on  tk 
part  of  the  prosecution. 

16  B.,  499. 

ib.  of  np%      §  18.  Proof  of  actual  penetration  into  the  body,  shall  be 
*°*  sufficient  to  sustain  an  indictment  for  rape,  or  for  the  criw 

against  nature. 
Diwhar*        $  19.  Whenever  two  or  more  persons  shall  be  included  ii 
lSw!i?d£   the  same  indictment,  and  it  shall  appear  that  there  is  not 
feiKUnu.     gufficieut  evidence  to  put  any  defendant  on  his  defence,  ft 

shall  be  the  duty  of  the  court  to  order  such  defendant  to  he 

discharged  from  such  indictment,  before  the  evidence  sbal 

be  deemed  to  be  closed. 
flepante         §  20.  When  two  or  more  defendants  shall  be  jointly  indicted 
mmf      f°r  any  felony,  auy  one  defendant  requiring  it,  shall  be  taei 
defeiuunu.  separately.    In  other  cases,  defendants  jointly  indicted,  shal 

be  tried  separately  or  jointly,  in  the  discretion  of  the  court 

19  W.f  377;  3  P.  C.  R.,  59;  1  P.  C.  B.,  371. 

iTsei  S  21.  On  the  trial  of  any  indictment,  exceptions  to  any 
EsM|Uon«  decision  of  the  court  may  be  made  by  the  defendant,  in  tic 
anu.' en  same  cases  and  manner  provided  by  law  in  civil  cases ;  and  a 
bill  thereof  shall  be  settled,  signed  and  sealed,  and  shall  be 
filed  with  the  clerk  of  the  court,  and  returned  upon  a  writ  of 
error  as  now  authorised  in  personal  actions,  or  upon  a  cer- 
tiorari as  herein  after  provided,  and  the  same  proceeding* 
may  be  had  to  compel  the  signing  and  sealing  of  snch  b£ 
and  the  return  thereof. 

2  N.Y.,  17;  20  B.f  697;  2  B.,  287.  221;  4  D.,  21;  15  W.,  586;  llT. 

561 ;   15  How.  P.  B.,  389;  11  How.  P.  IL,  534;  3P.CE,»;. 
P.  C.  R.,  474. 

staying         g  22.  But  no  such  bill  of  exceptions  shall  stay  or  delay  th 
tSSXSJ?'    rendering  of  judgment  upon  any  such  indictment,  or  tbr 

execution  of  such  judgment,  or  of  any  sentence   thereon. 

except  as  herein  after  provided. 

10  N.  Y.,  464. 

in  <»nrt  of      §  23.  Such  bill  of  exceptions  being  settled  and  signed,  if 
©Tertwi     j^g  circuit  judge  who  tried  the  cause,  or  a  justice  of  tk 
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supreme  court  shall  certify  on  such  bill,  that  in  his  opinion  mUL  k 
there  is  probable  cause  for  the  same,  or  so  much  doubt  as  to 
render  it  expedient  to  take  the  judgment  of  the  supreme 
court  thereon,  such  certificate,  on  being  tiled  with  the  clerk  of 
the  court,  shall  stay  judgment  on  such  indictment,  until  the 
decision  of  the  supreme  court  be  had  upon  such  exceptions. 

10  N.  Y.,  464;  2  B.,  287;  3  P.  a  a,  59;  2  P.  C.  R.,  49. 

§  24.  If  such  bill  of  exceptions  shall  have  been  tendered  to  T^£™1  rf 
any  court  of  general  sessious,  and  shall  have  been  settled,  fSXw. 
signed  and  sealed,  and  the  judge  who  presided  on  the  trial, 
or  any  justice  of  the  supreme  court,  shall  grant  a  certificate 
as  provided  in  the  last  section,  upon  the  tiling  thereof  with 
the  clerk  of  the  court,  judgment  shall  be  stayed  upon  such 
indictment,  until  the  decision  of  the  supreme  court  be  had 
upon  such  exceptions. 

10  N.  Y.,  464;  2  B.,  287. 

§  25.  But  no  certificate  shall  be  granted  by  a  judge  of  the  Ib- 
supreme  court,  unless  application  therefor  shall  first  have  been 
made  to  the  judge  who  presided  at  the  trial,  and  the  reasons 
of  such  judge  for  refusing  the  same  be  attached  to  the  bill  of 
•  exceptions. 

§  20.  Upon  such  certificate  being  granted,  as  provided  in  ^SSgw 
the  three  last  sections,  in  any  case  where  the  offence  charged  »»a. 
is  punishable  by  imprisonment  in  a  state  prison  or  in  a  county 
jail,  the  court  in  which  the  trial  shall  have  been  had,  or  any 
justice  of  the  supreme  court,  or  circuit  judge,  may  let  the 
defendant  to  bail,  upon  a  recognizance  with  sufficient  sure- 
ties, conditioned  that  he  shall  appear  in  the  court  where  such 
trial  was  had,  at  such  time  as  the  supreme  court  shall  direct, 
and  that  he  will  obey  any  order  or  judgment  the  supreme 
court  shall  make  in  the  premises. 

$  27.  When  judgment  shall  have  been  stayed,  upon  any  {^e!°™!* 
indictment  as  herein  provided,  it  shall  be  the  duty  .of  the  dis-  wn?!Ut?on 
trict  attorney  of  the  county,  immediately  to  sue  out  a  writ  of 
certiorari)  returnable  in  the  supreme  court,  to  remove  such 
indictment  with  the  bill  of  exceptions  and  other  proceedings 
thereon,  into  such  court;  and  the  clerk  of  the  court  shall  with- 
out delay  make  a  return  thereto,  containing  a  transcript  of     HTO 
the  indictment,  bill  of  exceptions  and  the  certificate  staying 
judgment. 

10  N.  Y.,  464;  2  N.  Y.,  17 ;  2  B.,  287 ;  3  P.  0.  R.,  377;  2  P.  0.  R,  49; 
17  Ab.,  345. 

$  28.  If  any  prisoner  indicted  for  any  offence  triable  in  the  » «*1«*  to 
court  of  general  sessions,  and  committed  to  prison,  whose.o7eraat 
trial  shall  not  have  been  postponed  at  his  instance,  shall  notM*,lo,li• 
be  brought  to  trial  before  the  end  of  the  next  term  of  the 
court  of  general  sessions  which  shall  be  held  in  the  county  in 
which  he  is  imprisoned,  after  such  indictment  found,  he  shall 
be  entitled  to  be  discharged,  so  far  as  relates  to  the  offence 
for  which  he  was  committed. 

IR.L.,366;  8B.,168. 
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JUDGMENTS  IN  CRIMINAL  CASKS.        [pabtiv. 

5  29.  If  any  prisoner  indicted  for  any  offence  not  triable  in 
a  court  of  general  sessions,  but  which  may  be  tried  in  a  court 
of  oyer  and  terminer,  and  committed  to  prison,  whose  trial 
shall  not  have  been  postponed  at  his  instance,  shall  not  be 
brought  to  trial  before  the  end  of  the  next  court,  of  oyer  and 
terminer  which  shall  be  held  in  the  county  in  which  he  is  im- 
prisoned, after  such  indictment  found,  he  shall  be  entitled  to 
be  discharged,  so  far  as  relates  to  the  offence  for  which  be 
was  committed. 

g  30.  If  satisfactory  cause  shall  be  shown  by  the  district 
attorney,  to  any  court  to  which  application  shall  be  made 
under  either  of  the  two  last  sections,  for  detaining  such  pris- 
oner in  custody  or  upon  bail,  until  the  sitting  of  the  next 
court  in  which  he  may  be  tried,  the  court  shall  remand  such 
prisoner,  or  shall  hold  him  to  bail,  as  the  case  may  require. 
See  Laws  of  1858,  cli.  832 ;  1847,  ch.  134;  1845,  ch.  180.    Post,  vol. 

5,  p.  173;  vol.  8,  p.  304. 

TITLE  VI. 

OP  JUDGMENTS  ;  THE  MODE  OP  ENFORCING  THEM,  AND  OP 
WRITS  OP  ERROR  THEREON. 

Art.  1.  —  Of  judgments ;  the  evidence  thereof,  and  tbe  mode  of  enforcing  them. 
Art.  2.  —  Of  writs  of  error  on  judgments,  and  certiorari  in  criminal  cases. 


Bnrety  of 
convict*. 


[738] 


When  re» 
rulMiice 


ARTICLE   FIRST. 

OF  judgments;  the  evidence  thereof,  and  the  mode  of  enforcing 

THEM. 

6*0.    1 .  Power  of  courts  to  require  surety  of  the  peace. 
2  &  3.  When  recognizance  to  be  deemed  broken. 
4.  Making  up  records  of  judgment  at  instance  of  defendant 
5  &  6.  Judgments  to  be  fully  entered  in  minutes. 
7.  Transcripts  of  convictions  to  be  sent  to  secretary  of  state. 
8  &  9.  To  be  filed ;  to  be  evidence, 
in.  When  copy  of  minutes  and  of  indictment  to  be  evidence. 

11.  Authority  of  sheriff  to  execute  sentence  of  imprisoumeut  in  county  jafl. 

12.  Tb.  to  convey  convict  to  state  prison. 

13.  Authority  of  sheriff  in  requiring  assistance. 

S  1.  Every  court  of  criminal  jurisdiction,  before  whicli  any 
person  shall  be  convicted  of  any  criminal  offence,  not  punish- 
able with  death  or  imprisonment  in  the  state  prison,  shall 
have  power,  in  addition  to  such  sentence  as  may  be  prescribed 
or  authorised  by  law.  to  require  such  person  to  give  security 
to  keep  the  peace,  or  to  be  of  good  behavior,  or  both,  for  any 
term  not  exceeding  two  years,  or  to  stand  committed  until 
such  security  be  given  But  this  section  shall  not  extend  to 
convictions  for  writing  or  publishing  any  libel ;  nor  shall  any 
such  security  be  hereafter  required  by  any  court,  ni>on  any 
complaint,  prosecution  or  conviction,  for  any  such  writing  or 
publishing. 

S  2.  No  recognizance  given  unde-  the  l&*t  section,  sLu!/  be 
deemed  to  be  broken,  unless  the  principal  therein  be  convicted 
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of  some  offence  amounting  in  judgment  of  law,  to  a  breach    AET' L 
of  such  recognizance. 

g  3.  The  same  proceedings  for  the  collection  of  such  recog-  Proceed- 
nizauce  when  forfeited,  shall  be  had  as  are  prescribed  in  the  thSeon. 
first  Title  of  this  Chapter,  in  relation  to  recognizances  to  keep 
the  peace. 

g  4.  Whenever  a  defendant  who  shall  have  been  acquitted  jjgjjjjijf 
or  convicted  upon  any  indictment,  shall  require  the  district 
attorney  to  make  up  a  record  of  the  judgment,  it  shall  be  his 
duty  to  do  so,  on  being  paid  the  fees  allowed  by  law  for  such 
service ;  and  if  such  district  attorney  shall  neglect  for  ten 
days  after  being  so  required,  to  make  up  such  record,  such 
defendant  may  himself  cause  the  same  to  be  made  up,  signed 
and  filed. 

19  N.  Y.,551;  31  N.  Y.,  465. 

g  5.  Whenever  a  judgment  upon  any  conviction  shall  be  5j£jjjftta 
rendered  in  any  court,  it  shall  be  the  duty  of  the  clerk  thereof  iSSE? 
to  enter  such  judgment  fully  in  his  minutes,  stating  briefly 
the  offence  for  which  such  conviction  shall  have  been  had ; 
and  the  court  shall  inspect  such  entries  and  conform  them  to 
the  facts. 

19  N.  Y.t  551 ;  2  P.  C.  R.,  650 ;  10  How.  P.  R.,  29.      * 

g  6.  It  shall  be  the  duty  of  the  district  attorney,  upon  being  ^JJJJJJJ 
required  by  the  clerk,  to  prepare  for  him  a  statement  of  the  bydinrict. 
offence  of  which  any  person  shall  be  convicted,  as  the  same  tUon"5y, 
is  charged  in  the  indictment,  to  be  entered  in  the  minutes  of 
such  clerk  ;  but  the  court  shall  inspect  the  same  and  conform 
it  to  the  indictment. 

g  7.  Within  ten  days  after  the  adjournment  of  any  court  at  JjJJJJJJJfJ* 
which  any  conviction  for  offences  shall  have  been  had,  the  of  «ut«. 
clerk  thereof  shall  make  out  and  certify  a  transcript  of  the 
entries  in  his  minutes,  of  all  such  convictions  and  the  sen- 
tences thereon ;  and  shall  transmit  the  same  by  mail  to  the 
secretary  of  state ;  and  for  any  neglect  to  comply  with  this 
provision,  such  clerk  shall  forfeit  fitly  dollars  to  the  use  of  the 
people  of  this  state. 

See  Laws  of  1839,  ch.  259.    Post,  vol.  5,  p.  251. 

g  8.  The  secretary  of  state  shall  file  such  transcripts,  and  copies 
whenever  required  by  the  attorney-general  or  district  attorney  SrSSfJc** 
of  any  county,  shall  furnish  an  exemplification  of  any  such 
transcript  or  of  a  part  thereof,  under  the  seal  of  his  office, 
without  charging  any  fees  therefor:  which  exemplification 
shall  be  sufficient  evidence  on  the  trial  of  any  person  for  a 
second  or  subsequent  offence,  of  the  conviction  stated  in  such 
transcript. 

g  9.  But  neither  such  transcript,  nor  the  exemplification     1*393 
thereof,  shall  in  any  other  case,  be  evidence  of  such  couvic-  JJJS15? 
tion. 

g  10.  A  copy  of  the  minute  of  any  conviction,  with  the  Jjjjjj*"1 
sentence  of  the  court  thereon,  entered  by  the  clerk  of  any  timw. 
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nTUB*  court,  duly  certified  by  the  clerk  in  whose  custody  such 
minutes  shall  be,  under  his  official  seal,  together  with  a  copy 
of  the  indictment  on  which  such  conviction  shall  have  been 
had,  certified  in  the  same  manner,  shall  be  evidence  in  all 
courts  and  places  of  such  conviction,  in  all  cases  in  which  it 
shall  appear  by  the  certificate  of  the  clerk,  or  otherwise,  that 
no  record  of  the  judgment  on  such  conviction,  has  been 
signed  and  filed. 

26  W.,  468;  2  P.  C.  R.t  211. 

copy  of  g  11.  Whenever  a  sentence  of  imprisonment  in  a  county 

•hwiii**0  jail  shall  be  pronounced  upon  any  person  convicted  of  any 
offence,  the  clerk  of  the  court  shall,  as  soon  as  may  be,  make 
out  and  deliver  to  the  sheriff  of  the  county,  a  transcript  of 
the  entry  of  such  conviction,  in  the  minutes  of  the  court,  and 
of  the  sentence  thereupon,  duly  certified  by  such  clerk ;  which 
shall  be  a  sufficient  authority  to  such  sheriff'  to  execute  such 
sentence,  and  he  shall  execute  the  same  accordingly. 

2Ab.,87. 

ib.  carry-  §  12.  When  any  convict  shall  be  sentenced  to  imprisonment 
e»  ff  s£3e  in  a  state  prison,  the  clerk  of  the  court  in  which  such  sentence 
prl8°n'  shall  be  passed,  shall  forthwith  deliver  a  certified  copy  thereof 
to  the  sheriff  of  the  county,  who  shall,  without  delay,  either 
in  person,  or  by  a  general  and  usual  deputy,  cause  such 
convict  to  be  transported  to  the  proper  prison,  and  delivered 
to  the  keeper  thereof. 

1  R.  L.,  275,  §  16  ft  It. 

Authority  §  13.  Such  sheriff,  or  deputy,  whilst  conveying  a  convict  to 
the  proper  prison,  shall  have  the  same  power  and  the  like 
authority  to  require  the  assistance,  of  any  citizen  of  this  state, 
in  securing  such  convict,  and  retaking  him,  if  he  shall  escape, 
as  if  such  sheriff  were  in  the  county  lor  which  he  was  elected; 
and  all  persons  who  shall  refuse  or  neglect  to  assist  such 
sheriff,  when  required,  shall  be  liable  to  the  same  penalties  as 
if  such  sheriff  were  in  his  own  county. 

See  Laws  of  1847,  ch.  460;  1842,  cb.  148;  1839,  cb.  259.    Post,  p. 
779;  vol.  5,  p.  251. 

ARTICLE  SECOND. 

OF  WRITS    OF  ERROR    ON    JUDGMENTS,   AND    CERTIORARI    IK    CRIMINAL 

CA8ES. 
J3bo.  14.  Writs  of  error  for  capital  offences,  how  allowed. 
16.  Writs  of  error  in  all  other  cases,  are  writs  of  right 

16.  When  to  operate  as  a  stay  of  proceedings. 

17.  Writ  when  fled,  certificate  of  filing. 

18.  How  defendant  to  be  kept  on  writ  being  allowed. 

19.  Wheu  defendant  may  be  let  to  bail. 

20  to  23.  Return  to  writ,  proceedings  thereon. 

24  Judgment  <>n  affirmance  or  reversal. 

?5.  Proceedings  on  certiorari,  in  case  of  decision  against  exceptions. 

£6.  Proceedings  if  new  trial  be  ordered. 

17.  Proceedings  against  defendant  not  appearing  at  new  trial. 

IS.  Power  t?  remand  indictments,  ta,  at  oyer  and  terminer. 
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§  14.  Writs  of  error  upon  judgments  rendered  on  any    ^J^} 
indictment  for  a  capital  offence,  shall  not  issue  .unless  allowed  wriuof 
by  the  chancellor,  or  one  of  the  justices  of  the  supreme  court,  SJSJA11 
or  a  circuit  judge,  upon  notice  given  to  the  attorney-general,  ca8Cfl- 
or  to  the  district  attorney  of  the  county  where  the  conviction 
shall  have  been  had ;  and  no  other  officer  than  such  as  are 
herein  enumerated,  shall  be  empowered  to  allow  such  writs. 

1  R.  L.,  143,  §  1 ;  2N.Y..9;  7  Cow.,  343 ;  3  How.  P.  R.,  251 ;  3  P.  C. 

R.,  681. 

§  15.  In  all  other  cases,  writs  of  error  upon  any  final  judg-  S«elb wriu 
ment  rendered  upon  any  indictment,  are  write  of  right,  and  °*  ^ght. 
issue  of  course,  in  vacation  as  well  as  in  term,  out  of  the  court 
in  which  by  law  they  may  be  made  returnable. 

10  N.  T.f  464  j  2  B.f  450;  3  P.  C.  R.,  567 ;  1  P.  C.  R.f  474. 

§  16.  But  no  such  writ  of  error  shall  stay  or  delay  the  JJ?^ 
execution  of  such  judgment,  or  of  sentence  thereon,  unless  ceed£g». 
the  same  shall  be  allowed  by  a  justice  of  the  supreme  court, 
or  by  a  circuit  judge,  with  an  express  direction  therein,  that 
the  same  is  to  operate  as  a  stay  of  proceedings  on  the  judg- 
ment upon  which  such  writ  shall  be  brought. 

ION.  T.,  4G4;   3  P.  C.  R.,  567. 

§  17.  Such  writ,  when  so  allowed,  shall  be  filed  with  the  jwingwnt, 
clerk  of  the  court  in  which  the  judgment  was  rendered,  who 
shall  furnish  to  the  party  filing  the  same,  a  certificate  of  the 
filing  thereof,  together  with  a  copy  of  the  allowance. 

§  18.  If  the  defendant  in  the  indictment,  for  the  removal  of  ggj^ 
which  such  writ  of  error  shall  be  allowed,  be  in  the  custody  of 
the  sheriff  of  the  county,  and  such  allowance  direct  a  stay 
of  proceedings  on  the  judgment,  it  shall  be  the  duty  of 
such  sheriff,  upon* being  served  with  the  clerk's  certificate  of 
such  writ  being  filed,  and  a  copy  of  the  allowance  of  such 
writ,  to  keep  such  defendant  in  his  custody,  without  executing 
the  sentence  which  may  have  been  passed  upon  such  indict- 
ment, and  to  detain  such  defendant  to  abide  such  judgment 
as  may  be  rendered  upon  such  writ  of  error. 

§  19.  If  the  offence  charged  in  the  indictment,  for  the  \f$£ hlm 
removal  of  which  such  writ  of  error  shall  be  allowed,  be 
punishable  by  imprisonment  in  a  state  prison  or  in  a  county 
jail,  any  officer  herein  authorised  to  allow  such  writ  of  error, 
may  allow  a  writ  of  habeas  corpus,  to  bring  before  him  the 
defendant  in  such  indictment ;  and  may  thereupon  let  him  to 
"bail,  upon  a  recognizance  with  sufficient  sureties,  conditioned 
that  such  defendant  shall  appear  in  the  supreme  court  to 
receive  judgment  on  such  writ  of  error,  or  in  the  court  in 
Tvhich  the  trial  on  such  indictment  shall  have  been  had,  at 
such  time  and  place  as  the  supreme  court  shall  direct,  and 
-that  he  will  obey  every  order  and  judgment  which  the  supreme 
court  shall  make  in  the  premises. 

2  B.,  450. 

/    S  20.   Upon  any  writ  of  error  being  filed,  which  shall  *er{?rat0 
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attorney 
thereon. 


Notice  of 
argument. 


<  'ourt  how 
to  proceed. 


Judgment 


lb.  on  cer- 
tiorari. 


New  trial. 


operate  as  a  stay  of  proceedings,  it  shall  be  the  doty  of  tie 
clerk  of  the  court  to  make  a  return  thereto  without  dekj, 
containing  a  transcript  of  the  indictment,  bill  of  exception 
and  judgment  of  the  court,  certified  by  the  clerk  thereof. 

18  NT.,  128;  7  Ab.,  299. 

§  21.  The  district  attorney  of  the  county  shall  bring  on  fa 
argument,  as  soon  as  practicable,  the  return  to  sucb  writrf 
error,  and  the  return  to  any  writ  of  certiorari  issued  by  Lis 
according  to  the  provisions  of  the  fifth  Title  of  this  Chapte, 
in  cases  where  judgment  on  an  indictment  shall  be  stajd: 
and  it  shall  also  be  competent  for  the  defendant  in  any  irnfe- 
ment,  removed  by  writ  of  error,  or  by  certiorari,  as  beri 
provided,  to  notice  and  bring  on  for  argument  the  return  ts 
any  such  writ. 

2  N.  Y.,  17  ;  IP.  C.  E.,  262. 

§  22.  If  an  attorney  shall  have  appeared  for  the  defend* 
in  any  indictment  so  removed  by  writ  of  error,  or  by  cerlutm 
by  giving  notice  of  his  appearance  to  the  district  attoroej 
within  ten  days  after  the  filing  such  writ  of  error,  or  witte 
ten  days  after  filiug  the  certificate  staying  proceedings,  nota 
of  argument  thereon  may  be  served  on  such  attorney,  by  tk 
district  attorney,  as  in  other  cases.  If  no  attorney  shall  law 
so  appeared,  such  notice  shall  be  served  personally  on  tk 
defendant,  if  he  be  in  custody ;  and  if  he  be  not  in  custody 
it  may  be  served  by  affixing  the  same  in  the  office  of  a  clrf 
of  the  supreme  court. 

§  23.  No  assignment  of  errors,  or  joinder  in  error,  shall  Ik-  i»(h-os&7 
upon  any  writ  of  error  or  certiorari  issued  pursuant  to  the  lbnegoo| 
provisions;  but  the  court  shall  proceed  on  the  return  thereto,  and  re* 
der  judgment  upon  the  record  before  them. 
3  P.  C.  R.,  175. 
§  24.  If  the  supreme  court  shall  affirm  such  judgment,  it  shall  dirtf 
the  sentence  pronounced  to  be  executed,  and  the  same  shall  be  exe- 
cuted accordingly.  If  the  supreme  court  shall  reverse  the  judged 
rendered,  it  shall  either  direct  a  new  trial,  or  that  the  defendant  k 
absolutely  discharged,  according  to  the  circumstances  of  the  cjs: 
provided,  however,  that  the  appellate  court  shall  have  power  upon  uj 
writ  of  error,  when  it  shall  appear  that  the  conviction  has  been  1^ 
and  regular,  to  remit  the  record  to  the  court  in  which  such  convicts 
was  had,  to  pass  such  sentence  thereon  as  the  said  appellate  co** 
shall  direct. 

As  amended  by  Laws  of  1863,  ch.  226.    Post,  vol.  6,  p.  93. 
35  N.  Y.,  265;  27  N.  Y.,  343;  25  N.  Y.,  416;  47  B..  504;  26  Ho** 
R.,  209;  24  How.  P.  RM  388;  19  Ab.t  213;   2  B.,  287,  453;  3  8. 
91 ;  1  Ab.,  463 ;  2  P.  C.  R.,  669. 
§  25.  If,  upon  the  return  of  any  certiorari  removing  an  indicting 
upon  which  judgment  shall  have  been  stayed,  the  supreme  court  sh» 
decide  against  the  exceptions  taken,  it  shall  either  proceed  to  rowfr 
judgment  and  pronounce  sentence  against  the  defendant,  or  sktf 
remit  the  proceedings  to  the  court  in  which  the  trial  shall  have  be* 
had,  with  directions  to  proceed  and  render  judgment. 
2  N.  Y.,  9;  2  B.,  216;  11  W.,  568. 

§  26.    If   a  new  trial  be  ordered  by  the    supreme  court,  * 
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above  provided,  the  same  shall  be  had  in  the  court  in  which    ART* h 
the  indictment  was  first  tried. 

3  Cow.,  385. 

5  27.  If  a  defendant  in  any  indictment  shall  have  been  let  JJ^jJJ* 
to  bail,  after  the  bringing  of  any  writ  of  error,  or  after  the  **«. 
staying  of  any  judgment,  as  herein  provided,  and  shall  neglect 

to  appear  at  any  new  trial  that  may  have  been  ordered,  or  to 
appear  and  receive  judgment,  the  court  authorised  to  render 
such  judgment,  or  in  which  such  new  trial  shall  have  been  cwai 
directed,  may  cause  such  defendant  to  be  arrested,  in  the  same 
manner  as  upon  the  finding  of  an  indictment,  and  may  forfeit 
his  recognizance,  and  direct  the  same  to  be  prosecuted. 

§  28.  Whenever  any  indictment  shall  be  removed  into  the  ^ed7cat^f 
supreme  court,  or  any  person  indicted  shall  be  brought  into  &c  ° mc  ' 
that  court  by  habeas  corpus,  the  justices  thereof  may  remand 
such  person  and  such  indictment  to  the  proper  county,  where 
such  indictment  may  be  tried;  and  the  court  of  oyer  and 
terminer,  or  court  of  geueral  sessions  to  which  any  indictment 
shall  be  so  remanded,  shall  proceed  thereon  in  the  same 
manner  as  if  such  indictment  had  npt  been  removed  into  the 
supreme  court. 

1R.L,  496,  §  7. 
See  Laws  of  1852,  ch.  82.    Post,  vol.  5,  p.  176,  and  6  N.  Y.,  468. 

TITLE  VII. 

SPECIAL  PROCEEDINGS  IN  CRIMINAL  CASES;    AND  MISCELLA- 
NEOUS PROVISIONS  RESPECTING  CRIMINAL  PROCEEDINGS. 

Abt.  1.  —  Of  coroners1  inquests. 

Art.  2.  —  Of  the  outlawry  of  persons  convicted  of  treason. 

Art.  3.  —  Miscellaneous  provisions  respecting  criminal  proceedings. 

ARTICLE  FIRST. 

OF  coroners'  inquests. 

Sbo.  1.  Cases  in  which  coroner  is  to  summon  jury  of  inquiry. 
2.  When  and  how  jury  to  be  sworn. 

3  &  4.  Witnesses  how  compelled  to  attend;  some  surgeon  called. 
5.  Inquisition  by  jury  how  to  be  made ;  its  contents. 

6  A  7.  Proceedings  by  coroner  if  any  offence  be  found. 

8.  Testimony  of  witnesses  to  be  written  and  transmitted  to  court. 

9.  When  certain  officers  in  New- York  may  execute  duties  of  coroner. 

§  1.  Whenever  any  coroner  shall  receive  notice  that  any  J^SjJ 
person  has  been  slain,  or  has  suddenly  died,  or  has  been  moned. 
dangerously  wounded,  it  shall  be  the  duty  of  such  coroner  to 
go  to  the  place  where  such  person  shall  be,  and  forthwith 
to  summon  not  less  than  sixteen,  nor  more  than  twenty-three 
persons,  qualified  by  law  to  serve  as  jurors,  and  not  exempt 
from  such  service,  to  appear  before  such  coroner  forthwith,  at 
such  place  as  he  shall  appoint,  to  make  inquisition  concern- 
ing such  death  or  wounding. 

1  R.  L^  150,  §  1 ;  see  Laws  of  1847,  ch.  118.    Post,  vol.  5,  p.  179. 


Digitized  by  LjOOQIC 


768 


SPECIAL  PROCEEDINGS,  *a 


[PABTIV. 


TITLE  7. 
Swearing 
jury. 


SnbpcBiia 
for  wit- 


[T431 


How  en- 
forced* 


Inquisition 
of  Jury. 


g  2.  Whenever  twelve  or  more  of  the  jury  shall  appear, 
they  shall  be  sworn  by  the  coroner,  to  inquire  how  and  in 
what  manner,  and  when  and  where,  such  person  came  to  his 
death,  or  was  wounded,  (as  the  case  may  be,)  and  who  such 
person  was,  and  into  all  the  circumstances  attending  such  death 
or  wounding ;  and  to  make  a  true  inquisition  according  to  the 
evidence  ottered  to  them,  or  arising  from  the  inspection  of 
the  body. 

g  3.  The  coroner  shall  have  power  to  issue  subpoenas  for 
witnesses,  returnable,  either  forthwith  or  at  such  time  and 
place  as  he  shall  appoint  therein ;  and  it  shall  be  the  duty  of 
the  coroner  to  cause  some  surgeon  or  physician  to  be  subpoe- 
naed to  appear  as  a  witness  upon  the  taking  of  such  inquest 

g  4.  Every  person  served  with  any  such  subpoena,  shall  be 
liable  to  the  same  penalties  for  disobedience  thereto,  and  his 
attendance  may  be  enforced  in  like  manner  as  upon  subpoenas 
issued  in  justices'  courts. 

g  5.  The  jury  upon  the  inspection  of  the  body  of  the  per- 
son dead,  or  wounded,  and  after  hearing  the  testimony,  shall 
deliver  to  the  coroner  their  inquisition  in  writing,  to  b6  signed 
by  them,  in  which  they  shall  find  and  certify  how  and  in  what 
manner,  and  when  and  where,  the  person  so  dead  or  wounded 
came  to  his  death  or  was  wounded,  (as  the  case  may  be,)  and 
who  such  person  was;  and  all  the  circumstances  attending 
such  death  or  wounding,  and  who  were  guilty  thereof,  either 
as  principal  or  accessary,  and  in  what  manner. 

1  R.  L.,  150,  §  1;  20  How.  P.  R.,  113. 

g  6.  If  the  jury  find  that  any  murder,  manslaughter,  or 
assault  has  been  committed,  the  coroner  shall  bind  over  the 
witnesses  to  appear  and  testify  at  the  next  criminal  court,  at 
which  an  indictment  for  such  offence  can  be  found,  that  shall 
be  held  in  the  county.  And  in  such  case,  if  the  party  charged 
with  any  such  offence,  be  not  in  custody,  the  coroner  shall 
have  power  to  issue  process  for  his  apprehension,  in  the  same 
manner  as  justices  of  the  peace. 

3  P.  C.  R.,  316. 

g  7.  The  coroner  issuing  such  process,  shall  have  the  same 
power  to  examine  the  defendant,  as  is  possessed  by  a  justice 
of  the  peace;  and  shall  in  all  respects  proceed  in  like  manner. 

g  8.  The  testimony  of  all  witnesses  examined  before  a  cor- 
oner's jury,  shall  be  reduced  to  writing  by  the  coroner,  and 
shall  be  returned  by  him,  together  with  the  inquisition  of  the 
jury,  and  all  recognizances  and  examinations  taken  by  such 
coroner,  to  the  next  criminal  court  of  record  that  shall  be  held 
in  the  county. 

24  W.,  520. 

!«rtalnin        S  9-  In  case  °f  *^e  absence  of  the  coroner  of  the  city  and 

N^-York    county  of  New-York,  or  of  his  inability  to  attend  from  sick- 

Mhcoro1Urt!  ness  or  any  other  cause,  at  any  time,  any  alderman  or  special 

justice  of  the  city,  may  perform  during  such  absence  or 
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ART.  SL 

inability,  any  duty  appertaining  to  the  office  of  coroner  of  the 
said  city,  under  this  Article ;  and  such  aldermen  or  justice 
shall  possess  the  like  authority,  and  be  subject  to  the  like 
obligations  and  penalties,  as  the  said  coroner. 
See  Laws  of  1852,  ch.  289 ;  1842,  ch.  155.  Poet,  vol.  5,  p.  178.  1864, 
ch.  379;  vol.  6,  p.  260. 

ARTICLE  SECOND. 

OP  THE   OUTLAWRY  OP  PERSONS  CONVICTED   OP  TREASON. 

Sic.  10.  When  application  for  outlawry  may  be  made. 
11.  By  whom  and  on  what  proof  to  be  made. 
12  &  13.  Order  thereon  by  court,  and  how  published. 

14.  Proceedings  on  defendant's  appearance. 

15.  Judgment  of  outlawry  when  to  be  pronounced. 

16.  Form  and  effect  of  judgment.  [744] 

17.  Record  of  judgment  where  filed. 

18.  Writs  of  error  upon  judgments. 

19.  Judgment  not  to  prevent  arrest,  Ac.,  of  defendant. 

20.  Outlawry  in  all  other  criminal  cases,  abolished. 

g  10.  Whenever  any  process  issued  for  the  apprehension  of  fo?$ja£lon 
any  person  convicted  of  treason,  shall  be  duly  returned  that  »«*■ 
the  defendant  can  not  be  found,  application  may  be  made  for 
judgment  of  outlawry,  as  hereinafter  provided. 

g  11.  Such  application  shall  be  made  to  the  court  in  which  Bjwhom 
the  conviction  was  had,  by  the  district  attorney  of  the  county,  "oo0*  w  ' 
and  shall  be  accompanied  by  due  proof  that  the  defendant 
has  absconded  or  removed  from  his  last  place  of  abode,  and 
that  on  diligent  inquiry  made,  he  cannot  be  found  therein  so 
as  to  be  served  with  process. 

g  12.  If  the  court  be  satisfied  that  the  defendant  has  ab-  &rd£0IL 
sconded  or  conceals  himself  for  the  purpose  of  avoiding  the 
service  of  process,  the  court  shall  make  an  order  that  the 
defendant  appear  at  the  next  term  of  such  court  on  the  first 
day  thereof,  to  receive  judgment  upon  such  conviction,  or 
that  judgment  of  outlawry  will  be  rendered  against  him. 

§  13.  Such  order  shall  be  immediately  published  once  a  Sgf"* 
week,  for  six  weeks  successively,  in  one  of  the  newspapers 
published  in  the  county,  and  also  for  the  same  time  in  the 
state  paper;  the  expense  of  which  publication  shall  be  a 
county  charge. 

g  14.  At  the  time  limited  in  such  order,  if  the  defendant  fnr°c$d" 
shall  appear,  such  proceedings  shall  be  had  upon  the  judg-  defendant 
ment  or  indictment   against   such  defendant,  as   may  be  appcar* 
required  by  law. 

g  15.  If  the  defendant  shall  not  appear  at  the  time  limited  JJd^cnt 
in  the  order,  according  to  the  exigency  thereof,  the  court,  SSfauit. 
upon  satisfactory  proof  of  the  due  publication  of  such  order, 
shall  order  judgment  of  outlawry  to  be  entered  against  such 
defendant. 

g  16.  Such  judgment  shall  be,  that  the  defendant,  by  reason  inform  and 
of  his  omission  to  appear  according  to  the  exigency  of  the 
order,  be  outlawed,  and  that  all  the  civil  rights  of  such  per- 
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son  be  forfeited;  and  thereupon  the  defendant  shall  be  deemed 
civilly  dead,  and  his  estate  shall  be  forfeited  to  the  people  of 
this  state,  as  is  provided  in  the  first  Chapter  of  this  Act. 

§  17.  A  record  of  judgment  in  every  case  of  outlawry,  if 
rendered  in  the  supreme  court,  or  in  a  court  of  oyer  and  ter- 
miner, shall  be  made  up  and  filed  with  a  clerk  of  the  supreme 
court;  such  clerk  shall  enter  a  docket  of  every  such  judgment 
in  the  same  manner  as  in  personal  actions. 

§  18.  A  writ  of  error  may  be  brought  at  any  time,  by  the 
defendant,  in  any  judgment  of  outlawry,  to  reverse  such 
judgment  for  any  error  appearing  upon  the  record,  in  which 
writ  the  defendant  may  appear  by  attorney.  If  the  judg- 
ment be  reversed,  the  defendant  shall  be  restored  to  his  civil 
rights.  u  Ab.,  77. 

§  19.  The  entering  of  judgment  of  outlawry  against  any 
defendant,  shall  not  prevent  the  arrest  of  such  defendant  at 
any  time  thereafter,  to  receive  judgment  upon  the  conviction, 
upon  which  such  outlawry  was  had ;  nor  shall  such  judgment 
of  outlawry  prevent  the  court  in  which  such  conviction  is 
pending,  from  proceeding  to  judgment  thereon. 

§  20.  The  common  law  proceedings  for  the  outlawry  of  a 
defendant  in  criminal  cases,  are  hereby  abolished ;  and  no 
defendant  shall  be  outlawed  in  any  criminal  case,  except  such 
as  is  herein  provided  for. 


ARTICLE  THIRD. 

MISCELLANEOUS  PROVISIONS  BESPEdTNG  CRIMINAL  PROCEEDINGS. 
Sec.  21.  Conditions  and  restrictions  may  be  annexed  to  pardons. 

22.  Jurisdiction  of  criminal  courts  in  New  York,  extended. 

23.  Power  of  officers  to  command  assistance  in  criminal  cases. 

24.  Recognizances,  how  to  be  taken  in  court;  when  to  be  signed. 

25.  Search  warrant  by  whom  and  when  to  issue. 
26  &  27.  To  whom  to  be  directed ;  its  contents. 

28.  To  be  executed  by  a  public  officer  only. 

29.  How  prisoners,  vagrants,  Ac.,  may  be  searched  for  property. 
30  to  33.  Provisions  for  restoring  property  stolen  to  the  owner. 

34  When  to  be  delivered  to  county  superintendents  of  the  poor. 

35  &  36.  Proceedings  to  compel  appearance  of  corporations  to  indictments. 

37.  Manner  of  collecting  fines  imposed  on  corporations. 

38.  Defendants  acquitted  or  discharged  not  to  pay  fees. 

39.  Prisoners  in  jail  may  be  brought  before  court  by  order. 

40.  Oath  to  be  taken  by  commissioners  under  special  commission. 

41.  Circuit  judge  may  open  oyer  and  terminer  for  certain  purposes. 

42.  County  judge  may  open  sessions  for  same  purposes. 

43.  Appeals  of  felony  abolished. 

44.  Powers  of  magistrates  to  punish  contempts  in  criminal  proceedings. 

45.  Accounts  of  persons  demanding  fugitives  how  paid. 
46  k  47.  Carrying  prisoners  through  another  county,  Ac. 

f  .nditione,      %  21.  In  all  cases  in  which  the  governor  is  authorised  hy 
p£dcmi.     the  constitution,  to  grant  pardons,  he  may  grant  the  same 

upon  such  conditions,  and  with  such  restrictions,  and  under 

such  limitations  as  he  may  think  proper. 

1  R.  L.,  26;  see  Laws  of  1849,  ch.  310.    Post  vol.  5,  p.  251. 
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g  22.  The  whole  of  the  Hudson  river  southward  of  the  jBJS£ 
northern  boundary  of  the  city  of  New  York,  and  the  whole  $*gfal 
of  the  bay  between  Staten-Island  and  Long-Island,  shall  so  SwtJIu 
far  be  deemed  within  the  jurisdiction  of  the  city  and  county  NewYork 
of  New- York,  that  all  offences  shall  be  cognizable,  in  the 
courts  of  criminal  jurisdiction,  held  in  and  for  the  said  city 
and  county. 

1  R.  L.f  240,  §  3. 

§  23.  All  sheriffs,  constables,  marshals,  or  other  persons  command- 
lawfully  authorised  to  execute  any  criminal  process,  shall  Mc*inifltr 
have  the  same  power  to  command  assistance  therein,  and  in  c^nhl 
securing  and  conveying  to  the  proper  jail,  or  before  the  proper 
magistrate,  any  person  duly  arrested  by  them,  in  the  like     i**o] 
cases  and  in  the  same  manner  as  provided  by  the  seventh 
Chapter  of  the  Third  Part  of  the  Eevised  Statutes ;  and  every 
person  wilfully  and  unlawfully  disobeying  any  such  command 
shall  be  deemed  guilty  of  a  misdemeanor. 

§  24.  All  recognizances  required  or  authorised  to  be  taken  Manner  of 
in  any  criminal  proceeding,  in  open  court,  by  any  court  of  raojlni- 
record,  shall  be  entered  in  the  minutes  of  such  court,  and  the  ZBnces- 
substance  thereof  shall  be  read  to  the  person  recognized :  all 
other  recognizances  in  any  criminal  matter  or  proceeding,  or 
in  any  proceeding  under  the  laws  respecting  the  internal 
police  of  this  state,  shall  be  in  writing,  and  shall  be  subscribed 
by  the  parties  to  be  bound  thereby. 

2  R.  L.,  149,  §  18;  4  D..  535 ;  6  H.,  5dT;  1  P.  C.  R.,.  141;  36  B.,  433. 

§  25.  Upon  complaint  being  made  on  oath  to  any  officer  or  search 
magistrate  specified  in  the  second  Title  of  this  Chapter,  as  wurranU- 
authorised  to  issue  warrants  for  the  apprehension  of  offenders, 
that  any  personal  property  has  been  stolen  or  embezzled,  and 
that  the  complainant  suspects  that  such  property  is  concealed 
in  any  particular  house  or  place,  if  such  magistrate  be  satis- 
fied that  there  is  reasonable  ground  for  such  suspicion,  he  shall 
issue  a  warrant  to  search  for  such  property. 

3  P.  C.  R.,  656. 

§  26.  Such  warrant  shall  be  directed  to  the  sheriff  of  the  Jjjjjggjjp 
county,  or  any  constable  or  marshal  of  the  town  or  city,  and  &c.  "* 
shall  command  him  to  search  the  place  where  such  property  is 
suspected  to  be  concealed,  in  the  daytime,  (which  place  shall 
be  particularly  designated,  and  the  property  shall  be  particu- 
larly described  in  such  warrant,)  and  to  bring  such  property 
before  the  magistrate  issuing  the  warrant. 

§  27.  If  there  be  positive  proof  that  any  property  stolen  or  b«**u^ 
embezzled,  is  concealed  in  any  particular  house  or  place,  the  ng 
warrant  may  authorise  the  searching  of  such  house  or  place  in 
the  night  time. 

JK  28.  Every  such  warrant  shall  be  executed  by  a  public  £££*!£ to 
officer,  and  not  by  any  private,  citizen.  tedexeC!1~ 

§  29.  Any  magistrate  who  shall  commit  any  person,  charged  searching 
with  any  offence,  to  prison,  or  by  whom  any  vagrant  or  dis-  prlBOner- 
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A^tof 7*   orderly  person  shall  be  committed,  may  cause  such  person  to 
property,     be  searched  for  the  purpose  of  discovering  any  property  he 
may  have ;  and  if  any  property  be  found,  the  same  may  be 
taken  and  applied  to  the  support  of  such  person  while  in  con- 
finement. 

1 IC  LM  116,  §  7. 

officers         §  30.  When  property  alleged  to  have  been  stolen  shall  come 
■toiupro-  iuto  the  custody  of  any  constable,  marshal,  sheriff,  or  other 
ESp  iL°      person  authorised  to  perform  the  duties  of  any  such  officer,  he 
shall  hold  the  same  subject  to  the  order  of  the  officers  herein 
after  authorised  to  direct  the  disposition  thereof. 
To  be  deii-      §  31.  Upon  receiving  satisfactory  proof  of  the  title  of  any 
okSJo?  on  owner  of  such  property,  the  magistrate  who  shall  take  the 
»*gi«trate.  examination  of  the  person  accused  of  stealing  such  property, 
[747i     may  order  the  same  to  be  delivered  to  such  owner,  on  his 
paying  the  reasonable  and  necessary  expenses  incurred  in  the 
preservation  of  such  property,  to  be  certified  by  such  magis- 
trate :  which  order  shall  entitle  such  owner  to  demand  and 
receive  such  property. 

UW.,35;  47  R,  393. 

Magistrate      §  32.  If  stolen  property  shall  come  into  the  custody  of  any 
Swop.*8"  justice  of  the  peace  or  other  magistrate,  upon  satisfactory 
proof  of  the  title  of  any  owner  thereof,  it  shall  be  delivered 
to  him,  on  his  paying  the  reasonable  and  necessary  expenses 
incurred  in  the  preservation  of  such  property,  to  be  certified 
by  such  magistrate, 
power  or       §  33.  If  property  stolen  shall  not  have  been  delivered  to 
ordw  mto-  the  owner  thereof,  the  court  before  which  a  conviction  shall 
mion.       ^e  fafi  for  ^e  stealing  of  such  property,  may  upon  proof  of 
the  ownership  of  any  person,  order  the  same  to  be  restored 
to  him. 
when  to  be     §  34.  If  stolen  property  shall  not  be  claimed  by  the  owner 
gwentothe  ft^^f  before  the  expiration  of  six  months  from  the  time  any 
person  shall  have  been  convicted  of  stealing  such  property, 
the  magistrate,  sheriff,  constable  or  other  officer  or  person 
having  the  same  in  his  custody,  shall  deliver  such  property  to 
the  county  superintendents  of  the  poor,  on  being  paid  the 
reasonable  and  necessary  expenses  incurred  in  the  preserva- 
tion thereof,  to  be  appropriated  to  the  use  of  the  poor  of  such 
county. 
compelling      §  35.  When  an  indictment  shall  be  found  against  any  cor- 
u"o?ro-  poration,  a  summons  against  the  defendants  may  be  issued 
poration.     an(j  serve<i  }n  fl^  game  manner  as  provided  by  any  statute  in 
civil  cases ;  and  if  such  corporation  do  not  appear  according 
to  the  summons,  a  distringas  may  be  issued  and  levied  upon 
their  personal  estate  and  chattels  real ;  and  the  issues  levied 
thereon  may  be  ordered  to  be  sold,  and  the  money  arising 
therefrom  shall  be  detained  until  such  corporation  appear, 
and  plead  to  the  indictment,  when  it  may  be  paid  to  them 
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after  deducting  such  costs  and  expenses  incurred,  as  shall  be    AKt  *' 
allowed  by  the  court. 

g  36.  But  if  such  corporation  shall  neglect  to  appear  and  ^fiJS?on 
plead  to  such  indictment,  within  two  terms  after  the  return  i«*ed. 
of  the  distringas  against  them,  the  court  shall  order  the  money 
levied  thereby,  after  deducting  the  costs  and  expenses  of  the 
proceedings,  to  be  paid  to  the  county  treasurer  for  the  use  of 
the  poor  of  such  county. 

g  37.  When  a  fine  shall  be  imposed  upon  any  corporation,  Finos  on 
the  same  may  be  collected  by  distringas  against  their  personal  SH?1" 
estate  and  chattels  real. 

g  38.  Every  person  discharged  from  prison  or  from  his  feiJJ*J, 
recognizance,  in  consequence  of  no  indictment  being  found  5£?notto 
against  him,  or  in  consequence  of  his  not  being  brought  to  wfces- 
trial,  and  every  person  acquitted  on  trial,  shall  be  discharged 
without  being  required  to  pay  any  fees. 

1  B.  L.,  123. 

g  39*  When  it  shall  be  necessary  for  any  purpose,  to  bring  Brr£«£*nP 
any  prisoner  confined  in  a  county  jail,  before  any  court  of  pr  soncr' 
oyer  and  terminer,  or  any  court  of  general  sessions,  which     [7*&\ 
may  be  sitting  in  such  county,  such  court  may  by  order,  and 
without  issuing  any  writ  of  habeas  corpus,  or  other  process, 
direct  spch  prisoner  to  be  brought  before  them  accordingly. 

g  40.  When  any  special  commission  for  holding  any  court  oathtnnder 
of  pye*  and  terminer  shall  be  issued,  every  person  named  SS!ioM.m" 
therein  as  a  commissioner,  who  does  not  at  the  time  hold 
some  judicial  office,  shall  take  the  oath  of  office  prescribed 
by  the  constitution,  and  deposit  a  certificate  thereof  with  the 
clerk  of  the  county  where  such  commissioner  resides,  before 
acting  under  such  commission ;  but  it  shall  not  be  necessary 
for  any  judicial  officer  to  take  such  oath ;  and  an  omission  to 
take  the  same  by  any  commissioner,  shall  not  impeach  or  in 
any  manner  affect  any  proceedings  had  under  such  commis- 
sion. 

1  B.  L.,  386,  §  11. 

g  41.  Any  circuit  judge  may  open  and  hold  a  court  of  oyer  °p£?3 
and  terminer,  at  the  time  when  the  same  shall  have  been  SSni&, 
appointed  to  be  held,  or  to  which  it  may  have  been  adjourned,  ** 
or  during  the  sitting  of  any  circuit  court,  for 'the  purpose  of 
taking  recognizances  from  parties  and  witnesses. 

g  42.  During  the  term  for  which  any  court  of  general  Ejjgy*1 
sessions  may  be  held  by  law,  any  judge  of  the  county  courts  a"  om' 
may  open  and  hold  such  general  sessions,  for  the  purpose  of 
taking  recognizances  from  parties  and  witnesses. 

g  43.  All  appeals  of  felony  are  abolished.  Amm  of 

l  R.  L.,  500,  §  21.  e0Dy' 

g  44.  Any  magistrate  authorised  to  exercise  any  jurisdiction  contempt* 
in  respect  to  offences,,  shall  have  the  same  power  to  preserve 
order,  during  any  judicial  proceedings,  and  to  punish  for 
contempts,  in  the  like  cases  and  in  the  like  manner,  as  pro- 
H.-98 

Digitized  by  VjOOQLC 


774 


FEES  IN  CRIMINAL  CASES. 


[purir. 


msMt'   vided  in  the  second  Chapter  of  the  Third  Part  of  theEerW 
Statutes,  in  relation  to  justices  of  the  peace  in  civil  cases. 


Expenses  of 

KtftSX    the  authority  conferred 


Conveying 

prisoners 

through 

other 

counties. 


1749] 

Authority 
in  such 
county. 


5  45.  When  the  governor  of  this  state,  in  the  exercise  a 

by  the  constitution  of  the  Unto 
States,  or  by  the  laws  of  this  state,  shall  demand  from  di 
governor  of  any  state  or  territory  in  the  United  States, « 
from  the  executive  authority  of  any  foreign  government,  at] 
fugitive  from  justice,  the  accounts  of  the  persons  emptojd 
by  him  for  that  purpose,  for  their  services,  shall  be  audited  If 
the  comptroller,  and  paid  out  of  the  treasury. 

3  P.  C.  R.,  503;  1  B.  L.,  404,  g  12. 

§  46.  When  an  officer  shall  have  arrested  any  prisoner 
a  criminal  charge,  in  any  county,  he  may  carry  such  prison 
through  such  parts  of  any  other  county  or  counties,  as  da 
be  in  the  ordinary  route  of  travel  from  the  place  where  m 
prisoner  shall  have  been  arrested,  to  the  place  where  he  ii 
be  conveyed  and  delivered,  under  the  process  by  which  ri| 
arrest  shall  have  been  made ;  and  such  conveyance  shall  at 
be  deemed  an  escape. 

Laws  of  1818,  5,  §  1 

§  47.  While  passing  through  such  other  county  or  counti* 
the  officers  having  such  prisoner  in  their  charge,  shall  not  be 
liable  to  arrest  on  civil  process ;  and  they  shall  have  the  lib 
power  to  require  any  citizen  to  aid  in  securing  such  pawn* 
and  to  retake  him  if  he  escape,  as  if  they  were  in  theiron 
county,  and  a  refusal  or  neglect  to  render  such  aid,  shall  be 
an  offence  in  the  same  manner  as  if  they  were  officers  of  tk 
county  where  such  aid  shall  be  required. 

Laws  of  1818,  5,  §  1. 
See  Laws  of  1839,  ch.  259.    Post,  vol.  5,  p.  251. 
TITLE  Till. 

OF    THE    FEES  OF    OFFICERS  AM)    MINISTERS  OF   JUSUCBfl 

CBIMINAIi  CASES. 
Sec.   1.  Justices'  fees. 

2.  Fees  of  members  of  special  sessions. 

3.  By  whom  such  fees  may  be  received,  Ac. 

4.  Fees  of  constable. 

5.  Criers'  fees.      # 

6.  Fees  of  clerks  of  criminal  courts. 

7.  Fees  of  district  attornies. 

8.  Their  accounts  how  to  be  verified. 

9.  Preceding  sections  not  to  extend  to  Now- York. 

10.  Coroners'  fees  and  expenses,  how  to  be  ascertained  and  paid. 

11.  Sheriffs1  fees  in  criminal  cases. 

12.  Fees  herein  allowed  to  be  county  charges,  &c. 

13.  14  &  15.-  Provisions  for  paying  certain  witnesses. 
16.  Term  "folio"  explained. 

1*7.  Prohibition  against  taking  unlawful  fees  in  criminal  cases. 

For  the  following  services,  hereafter  performed  in  tho  «*» 
authorised  by  law,  by  the  officers  herein  after  named,  the  61- 
lowing  fees  shall  be  allowed : 
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TITLE  8. 

§  1.  Fees  of  Justices  of  tlie  Peace.  .    Jnitices* 

See  act  amendatory ;  Laws  of  I860,  ch.  493.  *«•»■ 

For  administering  every  oath,  six  cents  : 

A  warrant,  nineteen  cents;  and  no  justice  shall  be  obliged 
to  issue  any  warrant  on  any  complaint  for  assault  and  bat- 
tery, unless  the  person  making  such  complaint  and  requiring 
such  warrant,  shall  pay  the  fee  therefor  : 

A  bond  or  recognizance,  twenty-five  cents  : 

A  subpoena  for  each  witness,  six  cents  : 

Certifying  the  cause  of  commitment  to  other  magistrates, 
to  form  a  court  of  special  sessions,  twelve  and  an  half  cents : 

A  commitment  for  want  of  bail,  nineteen  cents : 

But  no  board  of  supervisors  shall  allow  any  account  in  favor 
of  any  justice  of  the  peace,  for  any  warrant  on  any  complaint 
for  an  assault  and  battery. 

2B.L,  508,  §  7  A  8 ;  2  R.  L.,  23 ;  see  Laws  of  1845,  cb.  180.     Post, 
voL  3,  p.  304. 

$  2.*  Fees  of  Persons  composing  a  Court  of  Special  Sessions,  n>.  member 
to  be  divided  equally  between  them.  sessions.1 

See  act  amendatory ;  Laws  of  I860,  ch.  493.    Post,  voL  4,  p.  101. 

For  a  venire  to  summon  a  jury,  twenty-five  cents : 

For  swearing  a  jury,  twenty-five  cents : 

For  swearing  each  .witness,  six  cents : 

A  subpoena  for  each  witness,  six  cents :  r*so] 

For  a  trial  fee  or  attendance,  to  each  justice,  one  dollar : 

For  a  warrant  of  commitment,  on  conviction,  twenty-five 
cents : 

For  drawing  up  a  record  of  conviction,  and  causing  the 
same  to  be  filed  in  the  clerk's  office,  seventy-five  cents  : 

But  all  such  charges,  in  any  one  case,  shall  not  exceed  five 
dollars : 

For  taking  security  from  any  person  to  prosecute  a  certiorari 
upon  any  conviction  made  by  such  court,  twenty-five  cents  : 

For  a  return  to  any  such  writ  of  certiorari,  two  dollars,  to 
be  paid  by  the  county:  * 

Laws  of  1845,  ch.  180,  §  18.    Post,  vol.  3,  p.  304. 

5  3.  Any  one  of  the  persons  composing  the  court,  may  pre-  gf^gft? 
sent  to  the  board  of  supervisors  of  the  county,  a  statement  Acfcce 
of  the  fees  of  the  court  of  special  sessions,  and  the  names  of 
his  associates ;  and  the  order  for  such  fees  shall  be  drawn  pay- 
able to  such  person,  and  when  paid,  such  person  shall  account 
to  his  associates  for  their  proportion  of  such  fees  respectively. 

S4.  Fees  of  the  Constable:  constables' 

J  fees. 

See  act  amendatory;  Laws  of  1836,  ch.  506.    Post,  voL  3,  p.  326. 

Serving  a  warrant  or  other  process,  for  the  arrest  of  any 
person,  issued  by  any  magistrate  or  court,  fifty  cents ;  and 
the  same  fees  for  travelling  to  make  such  service,  as  are  al- 
lowed for  serving  a  warrant  in  civil  cases  : 
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District 
attornies. 


Taking  a  defendant  in  custody  on  a  mittimus,  twelve  ai 
an  half  cents : 

Conveying  a  person  to  the  magistrate  or  court  before  via 
he  is  to  be  brought,  or  to  jail,  twelve  and  an  half  ceok,? 
within  one  mile,  and  for  every  mile  more,  going  only,  c 
cents : 

Serving  a  subpoena,  twelve  and  an  half  cents  for  m 
witness,  and  the  like  mileage  as  above  provided,  but  nufep 
shall  be  allowed  only  on  the  distance  actually  and  neonarif 
travelled  : 

The  board  of  supervisors  may  allow  such  further  croupe* 
tion  for  the  service  of  process,  and  the  expenses  and  taut 
attending  the  same  as  they  shall  deem  reasonable : 

For  other  services  in  criminal  cases,  for  which  no  compe* 
tion  is  specially  provided  by  law,  such  sum  as  the  boaiM 
supervisors  of  the  county  shall  allow. 

2  B.  Is  2Y;  Laws  of  1821,  189;  1  D.,  658;  12  W^  338. 

§  5.  Fees  of  the  Crier  in  the  Courts  of  Oyer  and  Term 

and  General  Sessions: 
Calling  a  jury,  twelve  and  an  half  cents : 
Calling  and  swearing  a  witness,  six  cents  • 
Making  proclamation  for  the  discharge  of  any  person,  i 
cents: 
Calling  any  person  on  recognizance,  six  cents. 

2  R.  L,  26;  see  Laws  of  1842,  cIl  202. 

g  6.  Fees  of  the  Clerks  of  the  Courts  of  Oyer  and  Term 
and  General  Sessions : 

Swearing  a  witness,  six  cents : 

Entering  or  respiting  a  recognizance,  twelve  and  an  H 
cents: 

Calling  and  swearing  a  jury,  nineteen  bents : 

Entering  a  sentence  in  the  minutes  kept  by  him,  twelves! 
an  half  cents ;  and  the  like  fee  for  every  certified  copy  ttairf 
and  for  a  transcript  thereof  for  the  secretory  of  state: 

Copies  of  records,  indictments,  and  other  proceedings,  fc 
like  fees  as  are  allowed  in  civil  cases  for  copies  of  pape©fi» 
in  his  office. 

§  7.  To  District  Attornies. 

For  drawing  every  indictment  actually  agreed  to  by  ag* 
jury,  including  such  as  may  be  prepared  by  their  dfcastt* 
though  not  finally  agreed  to  by  them,  twenty-two  cents  b 
each  folio,  and  fifteen  cents  per  folio  for  engrossing: 

The  like  fees  for  drawing  and  engrossing  every  affidavit!* 
other  proceeding  actually  and  necessarily  prepared  byl&M 
the  prosecution  of  any  cause;  and  for  which  no  fee  is  spew 
allowed: 

Every  bench  warrant  or  other  process  actually  and  neces- 
sarily issued  to  bring  a  party  into  court,  twenty-five  cents; 
but  no  allowance  to  be  made  for  more  than  one  warrant  <• 
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iny  indictment,  where  the  defendants  reside  in  the  same    TXTLE* 
bounty;  nor  for  a  second  warrant  on  the  same  indictment, 

mless  a  previous  warrant  shall  have  been  duly  returned  not 
"tarved,  after  a  reasonable  time  shall  have  been  allowed  for 
'^he  service  thereof: 
w  Every  subpoena  actually  issued,  whether  returnable  before 

i  grand  jury  or  before  the  court,  twenty-five  cents;  but  no 
'  allowance  to  be  made  for  more  than  one  subpoena  for  each 
a  vita  ess: 
ti  Galling  and  examining  the  witnesses,  and  arguing  as  to 

;he  sentence,  where  the  defendant  shall  plead  guilty,  one  dol- 
aar  and  twenty-five  cents: 

i   Arguing  every  special  motion  actually  made  after  notice 
iictually  given,  one  dollar  and  twenty-five  cents: 
Bi  Every  trial,  four  dollars,  and  the  like  fee  for  arguing  every 
rjaotion  for  a  new  trial,  or  demurrer,  or  motion  in  arrest  of 

judgment,  or  bill  of  exceptions,  or  writ  of  error: 
.5   Making  up  a  record  when  required  by  order  of  a  judge 

rf  the  court  in  which  the  defendant  is  convicted,  twenty-two 
Sents  for  drawing  every  folio,  and  fifteen  cents  per  folio  for 

engrossing;  and  the  like  compensation  when  making  up  such 

record  at  the  instance  of  a  defendant,  and  to  be  paid  by 

meh  defendant: 

r  For  their  services  at  any  court  at  which  the  attorney-gene- 
ral shall  also  attend  at  the  request  of  the  governor,  or  of  a 
1  judge  of  the  supreme  court,  or  a  circuit  judge,  five  dollars  for 

svery  cUty  they  shall  so  attend. 

I  2  R,  L.,  21 ;  Laws  of  1818,  207,  §  9 ;  see  act  amendatory ;  Laws  of 

1839,  ch.  3T5 ;  Laws  of  1852,  ch.  304;  2  D.,  26 ;  4  How.  P.  R.,  236. 
Post,  voL  6,  p.  181, 184;  roL  3,  p.  336. 

f   g  8.  The  account  of  a  district  attorney,  when  presented  to  proof 
;he  taxing  officer,  shall  be  accompanied  by  an  affidavit  stating  ?ccotou. 
that  all  the  services  therein  charged  have  been  actually  per-    cf«u 
formed ;  that  the  subpoenas  and  bench  warrants  charged  in 
liuch  account  have  been  actually  issued ;  that  such  subpoenas 
and  bench  warrants,  according  to  the.best  of  the  knowledge 
And  belief  of  such  district  attorney,  were  necessary ;  and  that 
Jthe  several  folios  charged  in  the  account  for  the  drawing  or 
engrossing  of  any  indictment,  plea,  record  or  other  proceed- 
ing, are  correct 

See  Laws  of  1839,  ch.  3t 5.    Post,  voL  6,  p.  181. 

i    g  9.  The  preceding  sections  of  this  Title  shall  not  extend  New-York 
to  the  city  and  county  of  New-York,  but  the  officers  and  JE**4, 
ministers  of  justice  in  that  city  and  county,  shall  receive  such 
fees,  for  services  in  criminal  cases,  as  now  are,  or  hereafter 
shall  be,  specially  provided  by  law. 

§  10.  The  compensation  to  be  paid  to  the  coroners  of  the  coronet 
several  cities  and  counties  of  this  state,  for  holding  any  in-fe"' 
quest  in  the  cases  authorised  by  law,  shall  be  fixed,  and, 
together  with  all  necessary  incidental  expenses,  shall  be 
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Extortion. 


audited  and  allowed  by  the  board  of  supervisors  of  the  » 
spective  counties,  and  paid  in  like  manner  as  other  county 
charges. 

Laws  of  1818,  45. 

g  11.  Fees  to  Sheriffs: 

For  every  person  committed  to  prison,  thirty-seven  and  a 
half  cents: 

For  every  prisoner  discharged  from  prison,  thirty-seveuui 
an  half  cents: 

For  summoning  a  grand  jury  for  a  court  of  oyer  and  to 
miner  or  general  sessions,  ten  dollars: 

For  serving  a  warrant  or  performing  any  other  duly  whki 
may  be  performed  by  a  constable,  the  same  fees  as  are  allots! 
by  law  to  a  constable  for  such  service. 

Residue  of  sect,  repealed  by  Laws  of  1847,  ch.  407. 

g  12.  The  fees  herein  allowed  for  services,  except  th» 
which,  by  law  are  otherwise  provided  for,  shall  be  county 
charges,  and  shall  be  audited  by  the  board  of  supervisors  of 
the  county,  in  which  such  services  are  rendered,  and  shall  Ik 
paid  in  the  same  manner  as  other  contingent  charges  of  th 
county. 

g  13.  When  any  person  shall  attend  a  court  of  oyer  ari 
terminer,  or  a  court  of  general  sessions,  as  a  witness  in  behalf 
of  the  people  of  this  state,  upon  the  request  of  the  public  pro- 
secutor, or  upon  a  subpoena,  or  by  virtue  of  a  recognizance  fe 
that  purpose,  and  it  shall  appear  that  such  person  has  cow 
from  any  other  state  or  territory  of  the  United  States,  or  ftom 
any  foreign  country,  or  that  such  person  is  poor ;  the  corot 
may,  by  an  order  in  its  minutes,  direct  the  county  treasuw 
of  the  county  in  which  the  court  shall'  bo  sitting,  to  payte 
such  witness  such  sum  of  money  as  shall  seem  reasonable  for 
his  expenses. 

g  14.  The  clerk  of  the  court  by  which  such  order  shall  be 
made,  shall  immediately  make  out  and  deliver  a  certified  copj 
thereof  to  the  person  in  whose  favor  the  same  is  made,  wifli- 
out  exacting  any  fee  for  such  service. 

g  15.  Upon  the  production  of  such  certified  copy  to  tfc 
county  treasurer,  or  as  soon  thereafter  as  he  shall  have  suffi- 
cient monies  in  his  hands,  he  shall  pay  to  the  person  autho- 
rised to  receive  the  same,  or  to  the  order  of  such  person, Jbe 
sum  of  money  so  directed  to  be  paid,  which  shall  be  allow 
to  him  in  his  accounts. 

g  16.  The  term  "  folio  "  as  used  in  this  Title,  shall  be  con- 
strued to  mean  one  hundred  words,  counting  every  figure 
necessarily  used,  as  a  word. 

g  17.  The  provisions  of  law  prohibiting  the  taking  of  any 
fees  for  services  in  civil  cases,  other  than  such  as  are  allow 
by  statute,  shall  apply  to  the  taking  of  fees  for  services  in 
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i  criminal  oases  beyond  the  amount  allowed  by  law  for  such 
services. 

2  D.,  29. 
See  Laws  of  1850,  ch.  254;  1857,  ch.  lib ;  1849,  ch.  123 ;  1847,  ch. 
497;  1846,  ch.  59;  1840,  ch.  25;  1835,  ch.  302;  1832,  ch.  277. 
Post,  vol.  5,  pp.  185,  189,  190,  172 ;  vol.  4,  p.  699. 

*  ^=a=sga^ttBBacs==s ■■  ,.■■■■■■!■    ■  ■    ■    ■  :  .     ■    -  ■    ■     ■     :  ■     — _^ 

CHAP.  III. 

[The  original  Chapter  8  was  repealed,  and  the  following  enacted  in  its  place,  by  Laws  of  1847, 
P  ch.  480,  with  the  title  to  the  Chapter  aa  here  given.] 

Of  the  Government  and  Discipline  of  County  and  State 
Prisons,  and  of  the  Conduct  and  Treatment  of  prisoners 
u      therein. 

Title  1. — Of  the  county  prisons. 

Title  2. — Of  the  state  prisons. 
8  Title  3. — General  provisions  applicable  to  all  the  prisons  treated  of 

in  this  Chapter. 
r 
i  TITLE  I. 

1  OP  THE  COUNTY  PBISONS. 

.  Axt.  1.  —  Designation  of  the  several  county  prisons  and  provisions  concerning 
their  management 

*  Art.  2.  —  Of  the  inspection  of  county  prisons,  and  the  discharge  and  delivery  of 
1  prisoners  confined  therein. 

\ 

I  ARTICLE  FIRST. 

6  DESIGNATION  OF  THE  SEVERAL  COUNTY  PRISONS,  AND  PROVISIONS  CON- 
CERNING THEIR  MANAGEMENT. 

[  Sao.  1.  Purposes  for  which  county  Jails  to  be  used  as  prisons. 

2.  What  each  is  to  contain. 
I  3.  Duty  of  keepers. 

4.  Prisoners  to  be  kept  separate. 

6.  Male  and  female  prisoners. 

6.  Conversation  to  be  prevented. 

*  7.  Except  with  counsel  and  others. 

*  S.  Food  for  prisoners. 

9.  Employment  at  labor. 
f  10.  Work  on  highways. 

j  11.  To  be  chained  when  at  work. 

,  12.  Provisions  of  Revised  Statutes  to  apply. 

13.  Bible  to  be  provided. 

14.  Insane  prisoners. 

'  15.  Record  of  commitments. 

16.  United  States  prisoners. 

Section  1.  The  common  jails  in  the  several  counties  of  this  ftjj™0^ 
state  shall  be  kept  by  the  sheriffs  of  the  counties  in  which  o'eda* 
they  are  respectively  situated,  and  shall  be  used  as  prisons,     pri8on** 

i.  For  the  detention  of  persons  duly  committed,  in  order  to 
secure  their  attendance  as  witnesses  in  any  criminal  case : 

2.  For  the  detention  -of  persons  charged  with  crime,  and 
committed  for  trial  : 
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Each  to 
contain 
sufficient 
cumber  of 
rooms. 


Duty  of 
keepers. 


Certain 
prisoners 
to  be  kept 
in  separate 
rooms. 


Male  and 
female. 

Conversa- 
tion to  be 
prevented. 


Prisoners 
may  con- 
verse with 
counsel,  &c. 


To  be  sup- 
plied with 
wholesome 
food. 


To  be  em- 
ployed at 
hard  labor. 


3.  For  the  confinement  of  persons  duly  committed  for  any 
contempt,  or  upon  civil  process :  and, 

4.  For  the  confinement  of  persons  sentenced  to  imprison- 
ment therein,  upon  conviction  for  any  offence. 

g  2.  Each  county  prison  shall  contain, 

i.  A  sufficient  number  of  rooms  for  the  confinement  of  per- 
sons committed  on  criminal  process  and  detained  for  trial, 
separately  and  distinct  fiom  prisoners  under  sentence : 

2.  A  sufficient  number  of  rooms  for  the  confinement  of  pri- 
soners under  sentence : 

3.  A  sufficient  number  of  rooms  for  the  separate  confine- 
ment of  persons  committed  on  civil  process  for  contempt,  or 
as  witnesses. 

g  3.  The  keepers  of  the  several  county  prisons  shall  receive 
and  safely  keep  every  person  duly  committed  to  their  custody 
for  safe  keeping,  examination  or  trial,  or  duly  sentenced  for 
imprisonment  in  such  prison  upon  conviction  for  any  contempt 
or  misconduct,  or  for  any  criminal  offence;  and  shall  not, 
without  lawful  authority,  let  out  of  prison,  on  bail  or  other- 
wise, any  such  person. 

g  4.  Prisoners  committed  on  criminal  process,  and  detained 
for  trial,  and  persons  committed  for  contempts,  or  upon  civil 
process,  shall  be  kept  in  rooms  separate  and  distinct  from 
those  in  which  persons  convicted  and  under  sentence  shall  be 
confined ;  and  on  no  pretence  whatever  shall  prisoners  be  de- 
tained for  trial,  or  persons  committed  for  contempt,  or  upon 
civil  process,  be  kept  or  put  in  the  same  room  with  convicts 
under  sentence. 

g  5.  Male  and  female  prisoners  (except  husband  and  wife) 
shall  not  be  kept  or  put  in  the  same  room. 

g  6.  It  shall  be  the  duty  of  the  keepers  of  the  said  prison 
to  keep  the  prisoners  committed  to  their  charge,  as  far  as  may 
be  practicable,  separate  and  distinct  from  each  other,  and  to 
prevent  all  conversation  between  the  said  prisoners. 

g  7.  Prisoners  detained  for  trial,  may  converse  with  their 
counsel,  and  with  such  other  persons  as  the  keeper,  in  his 
discretion,  may  allow;  prisoners  under  sentence  shall  not  be 
permitted  to  hold  any  conversation  with  any  person,'  except 
the  keepers  or  inspectors  of  the  prison,  unless  in  the  presence 
of  a  keeper  or  inspector. 

g  8.  Prisoners  detained  for  trial  and  those  under  sentence, 
shall  be  provided  with  a  sufficient  quantity  of  inferior  but 
wholesome  food,  at  the  expense  of  the  county;  but  prisoners 
detained  for  trial,  may,  at  their  own  expense,  and  under  the 
direction  of  the  keeper,  be  supplied  with  any  other  proper 
articles  of  food. 

g  9.  It  shall  be  the  duty  of  the  keeper  of  each  county 
prison  to  cause  each  prisoner  under  sentence,  except  such  as 
are  under  sentence  of  death,  to  be  constantly  employed  at 
hard  labor  when  practicable,  during  every  day  except  Sun- 
day, and  it  shall  be  the  duty  of  the  county  judge  or  of  the 
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inspectors  appointed  by  him,  to  prescribe  the  kind  of  labor    AM#  L 
at  which  such  prisoner  shall  be  employed,  and  the  keeper 
shall  account  at  least  annually,  with  the  board  of  supervisors 
of  the  county  for  the  proceeds  of  such  labor. 

g  10.  The  keepers  of  the  said  prison  shall  respectively  have  £jnT^J,eni. 
power,  with  the  consent  of  the  supervisors  of  the  county,  S^edo?11" 
from  time  to  time,  to  cause  such  of  the  convicts  under  their  »&lt£y*c. 
charge,  as  are  capable  of  hard  labor,  to  be  employed  upon 
any  of  the  public  avenues,  highways,  streets,  or  other  works, 
in  the  county  in  which  such  prisoners  shall  be  confined,  or  in 
any  of  the  adjoining  counties,  upon  such  terms  as  may  be 
agreed  upon  between  the  said  keepers  and  the  officers  or  other 
persons  under  whose  direction  such  convicts  shall  be  placed. 

g  11.  Whenever  any  convicts  shall  be  employed  under  the  JJ^,^ 
last  section,  they  shall  be  well  chained  and  secured;  and  %?&'* 
shall  be  subject  to  such  regulations  as  the  keeper  legally  chained' 
charged  with  their  custody  shall  from  time  to  time  prescribe. 

g  12.  The  provisions  contained  in  the  twenty-fourth,  twenty-  JftJJjSKS 
fifth,  twenty-sixth,  and  twenty-seventh  sections  in  the  second  jf  **■  »•  ^ 
article  of  the  sixth  title  of  the  seventh  chapter  of  the  third      y'       i 
part  of  the  Revised  Statutes  shall  extend  to  prisoners  confined 
upon  any  criminal  process,  or  for  a  contempt  or  under  sentence 
in  like  manner  as  for  prisoners  confined  in  civil  cases. 

g  13.  It  shall  be  the  duty  of  the  keeper  of  each  county  JJB3J* 
prison  to  provide  a  bible  for  each  room  in  the  prison  to  be  Jjjf  ** 
kept  therein,  and  he  shall,  if  practicable,  cause  divine  service  m   "^ 
to  be  performed  for  the  benefit  of  the  prisoners  at  least  once 
each  Sunday,  provided  there  shall  be  a  room  in  the  prison 
that  can  be  safely  used  for  that  purpose. 

g  14.  The  provisions  in  relation  to  insane  persons'contained  JJjjSSf 
in  the  thirty-second  section  of  the  act  entitled  "an  act  to  i^****- 
organize  the  state  lunatic  asylum  and  more  effectually  to  pro-  *on*' 
vide  for  the  care,  maintenance  and  recovery  of  the  insane," 
passed  April  7th,  1842,  shall  be  construed  to  apply  to  all 
prisoners  in  a  county  jail  other  than  those  who  are  committed 
for  contempt  or  on  civil  process. 

g  15.  It  shall  be  the  duty  of  the  keeper  of  each  county  £52?It0 
prison  to  keep  a  daily  record  of  the  commitments  and  dis-  $*Jyj!Si? 
charges  of  all  prisoners  delivered  to  his  charge,  which  record  meStfaXd 
shall  exhibit  the  date  of  entrance,  name,  offence,  term  of    *<****"* 
sentence,  fine,    age,    sex,    country,    color,    social  relations, 
parents,  habits  of  life,  cannot  read,  read  only,  read  and  write, 
well  educated,  classically  educated,  religious  instructions,  how 
committed,  by  whom  committed,  state  of  health  when  com- 
mitted, how  discharged,  trade  or  occupation,  whether  so 
employed  when  arrested,  number  of  previous  convictions, 
value  of  articles  stolen. 

g  16.  It  shall  be  the  duty  of  the  keeper  of  each  county  *££££,, 
prison  to  receive  into  the  prison  every  person  duly  committed  j^jjj^on- 
thereto,  for  any  offence  against  the  United  States  by  any  u.».etoJu. 
court  or  officer  of  the  United  States  and  to  confine  such  per- 
H-99 
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MXLIB  L  son  in  the  prison  until  he  shall  be  duly  discharged,  the  United 
States  supporting  such  person  during  his  confinement.  The 
provisions  of  this  article  relative  to  the  mode  of  confining 
prisoners  and  convicts  shall  apply  to  all  persons  so  committed 
by  any  court  or  officer  of  the  United  States. 

ARTICLE  SECOND. 

OF   THE    INSPECTION    OF    COUNTY    PRISONS    AND    THE    DISCHARGE    AND 
DELIVERY   OF  PRISONERS   CONFINED  THEREIN. 

Seo.  1?.  Inspectors  of  prisons. 

18.  Division  of  counties  among. 

19.  Plan  for  government 

20.  Inspectors  to  be  admitted. 

21.  To  make  a  detailed  report 

22.  To  note  defects,  Ac. 

23.  Duty  of  supervisors  on  the  report 

24.  Report  to  the  legislature. 

25.  Calendar  for  courts. 

26.  Prisoners  to  be  discharged. 

27.  Prisouers  not  to  be  removed  on  habeas  corpus. 

28.  Confinement  for  fines. 

§17.  It  shall  be  the  duty  of  the  inspectors  of  the  state 
prison  to  visit  and  inspect,  either  separately  or  collectively, 
at  least  once  in  each  year,  all  the  jails  or  other  county  prisons, 
penitentiaries  and  houses  of  detention  in  this  state. 

So  much  of  this  act  as  requires  the  inspectors  of  state  prisons  to  inspect 
county  prisons,  was  repealed  by  Laws  of  1849.  ch.  331. 

§  18.  For  the  purpose  of  carrying  into  effect  the  provisions 
of  the  preceding  section,  they  shall,  as  soon  as  practicable 
after  entering  upon  their  official  duties,  designate  and  set 
apart  to  %each  of  their  number  the  counties  to  be  so  visited 
by  them  respectively  during  the  current  year  for  the  purpose 
of  such  inspection,  and  shall  at  the  same  time  adopt  such 
plan  and  regulation,  not  inconsistent  with  the  laws  of  this 
state  as  they  shall  deem  expedient  and  necessary  to  carry 
into  effect  a  uniform  system  for  the  government  and  regula- 
tion of  all  the  county  prisons  of  this  state,  and  for  the 
modification  and  improvement  of  the  structure  of  such  jails 
and  prisons  with  a  view  to  such  uniformity. 

§  19.  Such  plan  and  regulations  when  agreed  upon,  and 
adopted  by  the  board  of  inspectors,  shall  be  by  them  imme- 
diately submitted  to  the  governor,  comptroller  and  attorney 
general  for  their  approval,  but  shall  subsequently  be  subject 
to  such  modifications  as  the  said  board  of  inspectors  may 
deem  expedient  and  proper,  a  copy  of  which  shall  be  furnished 
to  the  county  judge  and  sheriff  of  each  county,  and  to  the 
keepers  of  each  of  the  county  prisons  or  penitentiaries  of  this 
state,  whose  duty  it  shall  be  to  observe  and  carry  the  same 
into  effect. 

S  20.  It  shall  be  the  duty  of  the  sheriff  and  keeper  of  each 
of  the  jails  and  prisons  to  admit  the  said  inspectors,  or  any 
one  o{  them,  into  every  part,  pf  said  jail  or  prison ;  to  exhibit 
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to  them,  on  demand,  all  the  books,  papers,  documents  and  |ntoR*e£ 
accounts  pertaining  to  such  jail  or  prison,  or  to  the  detention  p^t,  Ac 
of  persons  confined  therein ;  and  to  render  them  every  other 
facility  in  their  power  to  enable  them  to  discharge  the  duties 
above  prescribed,  and  to  enable  them  to  obtain  any  necessary 
information  ;  the  said  inspectors  shalL  have  power  to  examine 
on  oath,  to  be  administered  by  any  one  of  them,  any  of  the 
keepers  or  officers  of  such  prison  or  jails,  and  any  person  not 
under  sentence  confined  therein,  and  to  converse  with  any 
of  the  prisoners  so  confined,  without  the  presence  of  the 
keepers  thereof,  or  any  of  them. 

§  21.  Such  inspector  or  inspectors,  after  a  careful  and  gJ'PJftf™ 
thorough  examination  and  inspection  of  each  jail  and  prison,  <ieuu«! 
shall  immediately  make  a  detailed  report  of  the  same,  stating  rwport" 
the  condition  of  the  same  at  the  time  of  such  inspection,  the 
number  of  persons  confined  therein  for  the  year  ending  at 
the  date  of  such  report,  the  causes  of  such  confinement,  the 
manner  in  which  convicts  confined  in  such  tjail  or  prison 
during  that  period  have  been  employed,  the  number  of 
persons  usually  confined  together  in  one  room,  the  distinction, 
if  any,  usually  observed  in  the  treatment  of  persons  therein 
confined,  the  evils  and  abuses,  if  any,  found  to  exist  in  the 
prison,  and  particularly  whether  any  of  the  rules  and  regula- 
tions prescribed  by  said  board  of  inspectors  or  the  provisions 
contained  in  title  first  of  this  act  have  been  violated,  so  far 
as  the  information  required  in  this  section  can  be  obtained 
from  the  records  of  said  jail  or  prison  or  otherwise. 

§  22.  It  shall  be  the  duty  of  such  inspector  or  inspectors  to  Jf**^0 
note  and  include  in  such  report,  or  append  thereto  any  defect  ■^Sntnti 
or  defects  he  may  deem  to  exist  in  the  structure  and  arrange^  ^]£TU*' 
ments  of  said  jail  or  prison,  and  to  suggest  such  improvements  ge" 
in  the  same  as  he  may  deem  to  be  necessary  to  carry  into 
successful  operation  and  to  ensure  uniformity  in  the  system 
by  them  adopted,  and  he  or  they  shall  then  immediately  leave 
with  the  county  judge  of  such  county  a  duplicate  copy  of  such 
report  and  suggestions,  whose  duty  it  shall  be  to  file  the  same 
with  the  clerk  of  said  county,  and  cause  a  copy  thereof,  and 
if  he  shall  approve  the  same,  or  any  part  thereof,  with  such 
approval  endorsed  thereon,  to  be  delivered  to  the  clerk  of  the 
board  of  supervisors  of  said  county. 

§  23.  It  shall  be  the  duty  of  the  clerk  of  the  board  of  super-  "jjgffi/* 
visors  to  present  such  report  and  suggestions,  so  endorsed  by  j°  *JK? of 
the  county  judge,  to  the  board  of  sui>ervisor8  at  their  next  mm! 
meeting,  who  are  authorized  and  required  to  cause  such 
alterations  to  be  made  in  the  plan  and  construction  of  the  jail 
or  prison  of  such  county,  and  such  additional  rooms  to  be  con- 
structed as  shall  have  been  so  suggested,  and  approved  by 
the  county  judge,  and  as  shall  be  necessary  to  remedy  such 
deficiencies,  and  to  levy  and  cause  the  expenses  so  to  be 
incurred  to  be  assessed  upon  the  county  as  other  county 
expenses  are  levied  and  assessed.    In  all  cases  where  there 
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T1TLB  x  shall  exist  any  such  deficiency  in  room  or  apartments  in  such 
county  jail  or  prison  as  is  required  for  the  classification  named 
in  this  act,  it  shall  be  the  duty  of  the  supervisors  to  caiue 
such  deficiency  to  be  supplied  without  unnecessary  delay. 

Laws  of  1849,  ch.  331. 

Annul  n-       §  24.  It  shall  be  the  duty  of  the  board  of  inspectors,  annn- 

m5eiu>be    ally  on  or  before  the  fifteenth  day  of  January  in  each  year,  to 

legislature.  make  an  abstract  report  of  their  inspections  of  such  county 

jails  and  prisons,  to  the  legislature,  in  which  report  shall  be 

included,  in  tabular  form,  a  summary  of  the  record  required 

by  the  fifteenth  section  of  this  act,  to  be  kept  by  the  keepers 

of  such  county  jails  and  prisons. 

Ke«pen  to      §  25.  It  shall  be  the  duty  of  the  keeper  of  every  prison 

StTndiMo  enuineiated  in  this  title,  to  present  to  every  court  of  oyer  and 

co,l^ti•       terminer,  and  to  every  court  of  general  sessions  of  the  peace, 

to  be  held  in  his  county,  at  the  opening  of  such  court,  a 

calendar  stating, 

1.  The  name  of  every  prisoner  then  detained  in  such  prison  : 

2.  The  time  when  such  prisoner  was  committed,  and  by 
virtue  of  what  process  or  precept ;  and, 

3.  The  cause  of  the  detention  of  every  such  person. 

Pemom         §  26.  Within  twenty-four  hours  after  the  discharge  of  any 
SSt^ntS1     grand  jury,  by  any  court  of  oyer  and  terminer,  or  court  of 
wSSftobe  general  sessions  of  the  peace,  it  shall  be  the  duty  of  such 
ai***Ked.  court  to  cause  every  person  so  confined  in  such  prison  upon 
any  criminal  charge,  who  shall  not  have  been  indicted,  to  be 
discharged  without  bail,'  unless  satisfactory  cause  shall  be 
shown  to  such  court  for  detaining  such  person  in  custody,  or 
upon  bail,  as  the  case  may  require,  until  the  meeting  of  the 
next  grand  jury  in  such  county, 
pritonen        §  27.  After  the  court  of  oyer  and  terminer  shall  commence 
bebr5m2ted  its  sittings  in  any  county,  no  prisoner  detained  in  the  common 
habeas  of    Ja^  °f  any  snc^  ©onnty  upon  any  criminal  charge,  shall  be 
corpus.      removed  therefrom  by  any  writ  of  habeas  corpus  unless  such 
writ  shall  have  been  issued  by  such  court  of  oyer  and  termi- 
ner, or  shall  be  made  returnable  before  it. 
persons         S  28.  When  any  person  shall  be  confined  in  any  county 
n?iwmajfoe  prison  for  the  non-payment  of  any  fine  not  exceeding  two 
ffMabfeio  hundred  and  fifty  dollars,  imposed  for  any  criminal  offence, 
w  and  against  whom  no  other  cause  of  detention  shall  exist,  on 

satisfactory  proof  being  made  to  the  county  court  of  the  county 
in  which  such  prisoner  may  be  confined,  that  he  is  unable,  and 
has  been  ever  since  his  conviction,  unable  to  pay  such  fine, 
the  court  may,' in  its  discretion,  order  his  discharge. 

TITLE  II. 

OF  THE  STATE  PRISONS. 

Art.  1.  —  Of  the  custody  and  government  of  state  prisons;  the  officers  con- 
nected therewith,  and  their  powers,  duties  and  compensation. 
Art.  2.  —  Regulations  concerning  the  labor  of  convicts,  and  making  of  contract! 
for  their  employment  and  support 
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Art.  3.  —  Regulations  concerning  the  disposition,  treatment,  and  conduct  of     AXL  L 

*  prisoners. 

*  Aht.  4.  —  Speciul  provisions  relative  to  one  or  more  of  the  state  prisons. 

ARTICLE  FIRST. 

OF  THE  CUSTODY  AND  GOVERNMENT  OP  STATE  PKISONS  ;  THE  0PPICSB8 
CONNECTED  THEREWITH,  AND  THEIR  POWERS,  DUTIES  AND  COUPE*  • 
8ATION. 

Sec.  29.  Three  state  prisons. 

30.  Three  inspectors  thereof. 

31.  Inspectors  may  be  removed. 

32.  When  to  enter  on  their  office. 

33.  To  hold  joint  meetings. 
!                    34.  Inspectors*  duties. 

35.  Do.  at  each  prison. 

36.  Officers  may  be  suspended. 

37.  Appointments  and  removals. 

38.  Relatives  not  to  be  appointed. 

39.  Inspectors  not  to  be  agents,  Ac. 
1                   40.  What  officers  to  be  appointed. 

41.  Warden  when  to  be  agent 

42.  Officers  to  take  oath. 

43.  Agents  to  give  bond. 

[  44.  Separate  cells  to  be  erected. 

45.  Confinement  therein. 

46.  To  be  visited  by  inspectors. 
47  &  48.  Duties  of  agent. 

'  49.  Monthly  accounts  to  be  rendered. 

50.  Accounts  to  be  in  name  of  the  agoak 

61.  Accounts  to  be  audited. 

62  &  53.  Duties  of  garden. 

54  Vacancy  in  agent's  office. 

55.  Like  in  warden's  office. 

56  ft  57.  Duty  of  clerk. 

58.  Duty  of  keepers. 

59.  Duty  of  matron. 

60.  Duty  of  chaplain. 

61.  Duty  of  instructors. 

62.  Chaplain  to  make  reports. 

63.  Duty  of  physician. 

64.  Guard  for  the  prisons. 

65.  To  be  furnished  with  arms. 

66.  Salaries  of  officers. 

67.  To  be  paid  by  the  agents. 

68.  Travelling  expenses  of  officers. 

69.  Officers  to  support  themselves. 

§  29.  There  shall  continue  to  be  maintained  for  the  seen-  S^fgJ6" 
rity  and  reformation  of  convicts  in  this  state,  three  state  pri-  jjjjjjj1, 
sons ;  one  at  Sing  Sing,  in  Westchester  county ;  one  at  Auburn, 
in  the  county  of  Cayuga ;  and  one  at  Clinton,  in  the  county 
of  Clinton ;  which  prisons  shall  respectively  be  denominated 
the  Sing  S^ng  prison,  the  Auburn:  prison,  and  the  Clinton 

prison.  *■*•«». 

§  30.  The  state  prisons  shall  be  under  the  charge  and  super-  intendJdt* 

intendence  of  three  inspectors,  to  be  chosen  at  a  general  elec-  ***** ,D" 
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mLE1  tion,  according  to  the  provisions  of  the  fonrih  section  in  the 

fifth  article  of  (he  constitution  of  this  state* 

Tb*y  may      §  31.  The  governor  shall  have  the  power  to  remove  every 

&1!lmx£  inspector  so  elected,  for  misconduct  or  malversation  in  office, 

dncL        giving  to  such  inspector  a  copy  of  the  charge  against  him, 

and  an  opportunity  of  being  heard  in  his  defence. 

J^o!?tb«     S  32.  The  inspectors  elected  at  the  last  general  election, 

Smta°tf  *  shall  enter  upon  the  duties  of  their  office  on  the  first  day  of 

th.ir oince.  jjHmnjiy^  eighteen  hundred  and  forty-eight,  and  each  ins|iector 

to  be  hereafter  chosen  shall  enter  on  the  duties  of  his  office 

on  the  first  day  of  January  next  following  his  election. 

when  to        §  33.  The  inspectors  shall  hold  their  first  joint  meeting  on 

5£t  pX  the  first  Wednesday  in  January  iu  each  and  every  year  at  the 

meeting.    gtate  prison  at  Sing  Sing,  and  at  such  meeting  shall  choose 

one  of  their  number  as  president  of  the  board  for  the  ensuing 

year,  and  shall  assign  to  each  inspector  the  special  charge 

and  supervision  of  one  of  the  state  prisons,  to  be  designated, 

for  the  ensuing  four  months  of  the  year;  and  they  shall  make 

a  similar  assignment  and  designation  at  the  commencement 

of  each  four  months'  term  thereafter;  but  no  ins)>ector  shall 

be  re-assigned  to,  or  have  the  special  charge  of,  the  same 

prison  for  the  succeeding  months. 

Laws  of  1854,  ch.  240,  g  1 ;  I860,  ch.  399,  §  5.    Post,  toL  5,  pp.  192,  202. 

TMr  g  34.  The  inspectors  of  the  state  prisons  shall  have  the 

dun*.       power,  and  it  shall  be  their  duty, 

ToTtiit         i.  To  visit  jointly  each  of  the  state  prisons  that  now  are  or 
priMn*.      hereafter  may  be  established  in  this  state,  at  least  four  times 

in  each  year : 

To  examine     2.  To  examine  and  inquire  into  all  matters  connected  with 

twernment  the  government,  discipline  and  police  of  each  prison,  the  pun- 

•utfpoiioe    jghmeat  an(i  employment  of  the  convicts  therein  confined,  the 

money  concerns  and  contracts  for  work  and  the  purchases 

and  sales  of  the  articles  provided  for  each  prison  or  sold,  on 

account  thereof : 

to  require       3.  To  require  reports  from  the  agent,  warden  or  other  offi- 

anvort-     cers  of  the  prison  in  relation  to  any  or  all  of  the  preceding 

matters : 
To  make        4.  To  make  such  general  regulations  for  the  government 
regulations.  amj  discipline  of  each  prison,  as  they  may  deem  expedient, 
and  from  time  to  time  to  alter  and  amend  the  same,  and  in 
making  such  regulations  it  shall  be  their  duty  to  adopt  such 
as  in  their  judgment,  while  consistent  with  the  discipline  of 
the  prison,  shall  best  conduce  to  the  reformation  of  the  con- 
victs: 
To  inquire       5.  The  inspectors  shall  have  power  to  inquire  into  any 
ioSSr11"     improper  conduct  which  may  be  alleged  to  have  been  com- 
ward-na,     jetted  by  the  agent  and  warden,  or  other  officer  of  either  of 
the  prisons  of  this  state,  and  for  that  purpose  to  issue  sub- 
poenas to  compel  the  attendance  of  witnesses,  and  the  produc- 
tion before  them  of  books,  writings  and  papers,  in  the  same 
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nanner,  with  the  like  effect,  and  subject  to  the  same  penalties    AKL  L 
for  disobedience  as  in  cases  of  trial  before  justices  of  the  peace, 
and  to  examine  any  person,  or  persons,  who  may  be  brought 
bjfore  them  as  such  witnesses : 

Laws  of  1855,  cli.  552.    Post,  vol.  5,  p.  198. 

6.  To  keep  regular  minutes  of  the  meetings  and  proceed-  Jjjjjj  of 
ings  at  each  prison  which  they  shall  visit,  which  minutes  shall  their  meet 
be  signed  by  them  and  shall  be  entered  by  the  clerk  in  a  book  illg,,' 
which  shall  be  kept  for  that  purpose  in  each  of  said  prisons : 

7.  To  make  an  annual  report  to  the  legislature  on  or  before  £°tj£port 
the  fifteenth  day  of  January  in  each  year,  of  the  state  and  legislature 
condition  of  each  of  said  prisons,  the  convicts  confined  there- 
in, of  the  money  expended  and  received;  and  generally  of  all 

the  proceedings  duriug  the  past  year  ; 

See  Laws  of  18G0,  eh.  283.    Post,  vol.  5,  p.  202. 

8.  To  furnish  to  the  legislature,  with  their  respective  annual  to  tamth  * 
reports,  summary  abstracts  of  all  the  returns  which  shall  have  from ^2" 
beeu  made  to  them  during  the  past  year,  by  the  warden  or  wardo*. 
any  other  officer  of  each  of  the  said  prisons;  and  also  a  list 

of  all  contracts  eutered  into  the  past  year  for  the  employ- 
ment of  convicts,  stating  what  portion  of  each  contract  may 
have  been  tiuished  during  the  year,  sums  of  money  received 
thereon,  the  probable  time  of  its  completion  and  the  amount 
which  will  then  remain  and  become  due : 

9.  To  cause  all  orders,  rules  and  regulations  adopted  by  ^0e,7SrdJfa 
them,  and  the  entries  of  their  proceedings  at  each  meeting,  to  and  rules. 
ba  recorded  by  the  clerk  of  the  prison  then  visited,  and  to  fur- 
nish to  each  officer  of  the  prison,  on  his  appointment,  a 
printed  copy  of  the  general  rules  and  regulations  of  the 
prison : 

10.  To  employ  artizans  from  abroad  for  the  purpose  of  2Si«S5?oy 
teaching  such  new  branches  of  business  in  the  state  prisons 

as  are  not  pursued  in  the  state : " 

n.  To  prescribe  the  articles  of  food  and  the  quantities  of  JSyCfthe 
each  kind  that  shall  be  inserted  in  each  contract  for  the  sup-  JjJJfty^J 
ply  of  provisions  to  each  state  prison,  and  to  authorize  each  procured, 
contract  to  be  made  for  the  term  of  one  year,  or  for  any  less 
term  in  their  discretion,  or  to  cause  such  provisions  to  be 
furnished  by  the  agent,  in  their  discretion : 

12.  To  employ  a  suitable  matron  and  not  exceeding  one  to  emptor 
assistant  matron  to  every  twenty-five  convicts,  to  supervise  matronf' 
and  have  charge  of  all  female  convicts  in  the  female  convict 
prison  at  Sing  Sing,  and  to  prescribe  rules  and  regulations  for 

the  government  and  discipline  of  such  convicts,  and  to  cause 
them  to  be  employed  as  shall  best  conduce  to  their  support 
and  reformation : 

13.  'To  transmit  to  the  comptroller  of  the  state  on  or  before  2S*5J*,^ 
the  first  day  of  January  in  each  year,  the  account  and  inven-  inventories 
tory  remlered-ta-them  by  the  agent  of  each  state  prison,  with  °  agen 
such  observations  and  remarks  thereon  as  they  may  deem 
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TITLE  2. 

necessary  to  enable  the  comptroller  to  understand  tlie  same, 
and  to  correct  any  errors  Unit  may  be  discovered  therein : 
Mimi? of      14'  ^°  cau8e  an  eslhnate  to  be  made  of  (be  value  of  the 
▼aimiof     goods  and  other  property  of  the  state,  of  which  an  inventory 
Iu0^'       has  l>een  rendered  to  them  by  the  agent  of  each  state  prison, 
which  estimate  shall  be  made  under  oath  by  two  or  more 
competent  persons,  to  be  appointed  for  that  purpose  by  the 
inspectors,  and  shall  be  transmitted  by  the  inspectors  to  tbe 
comptroller  with  the  inventory  to  which  it  relates: 
JJjgjjg1        is-  To  select,  as  far  as  practicable,  such  persons  in  appoint- 
keeper?,     ing  keepers  to  each  prison,  where  manufacturing  is  earned 
on  by  the  state,  as  are  qualified  to  instinct  the  convicts  in  the 
trades  and  manufactures  thus  prosecuted  in  such  prison. 

See  Laws  of  1849,  cb.  133;  1854.  ch.  240,  §  10.   Post,  voL  5,  pp.  191, 192. 

2»«««  §  35.  It  shall  be  the  duty  of  each  inspector  to  spend  at 

prison.  least  one  week  at  the  prison  assigned  him  at  least  once  in  each 
month,  except  in  the  month  when  the  quarterly  meetings 
occur;  and  he  slmll  at  that  time  diligently  examine  and  in- 
quire into  the  condition  of  such  prison,  and  give  such  gene- 
ral directions  in  writing  for  its  government  and  discipline  as 
he  shall  deem  to  be  necessary  and  expedient,  provided  the 
directions  so  given  shall  not  conflict  with  the  laws  of  the 
state  or  with  the  general  regulations  of  the  prisons,  as  estab- 
lished by  the  board  of  inspectors. 

Each  inspector  shall  keep  a  journal  of  his  proceedings  at 
each  monthly  or  other  visitation,  and  shall  report  the  same  to 
the  board  of  inspectors  at  their  first  joint  meeting  thereafter ; 
such  journal  shall  also  be  entered  by  the  clerk  in  the  book  of 
the  proceedings  of  the  board  of  inspectors  kept  in  the  prison 
to  which  the  journal  shall  relate. 

Laws  of  1860,  ch.  399,  §  1.     Post,  vol.  5,  p.  202. 

ofliwrt  ($  36.  Eyery  inspector  shall  have  power  to  suspend  any 

raJpendod.  officer  for  cause,  and  to  make  temporary  appointments  to 
supply  any  vacancies  iti  office  at  the  prison  under  his  special 
charge,  which  appointments  shall  be  in  force  until  the  next 
meeting  of  the  board  of  inspectors.  But  during  such  suspen- 
sion such  officer  shall  not  receive  any  remuneration  whatever. 
Whenever  any  inspector  shall  suspend  any  officer,  he  shall 
immediately  notify  the  other  inspectors  of  such  sns|>ension, 
and  the  causes  for  which  such  suspension  is  made,  and  request 
a  meeting  of  the  board  to  be  held  within  ten  days  after  snch 
notice  is  given  for  the  purpose  of  considering  the  same.  Two 
of  the  inspectors  attending  such  meeting  shall  have  power  to 
confirm  or  disprove*  such  suspension. 

Laws  of  1860,  ch.  399,  g  2.     Post,  vol  5,  p.  202. 

m«!uJnf»be     S  37.  Every  appointment  to  office  made  by  an  inspector 

"wJrdei  e  shall  be  by  him  immediately  entered  in  the  journal  of  bis 

proceedings  kept  at  the  prison  where- such  appointment  is 

made,  and  shall  specify  the  particular  vacancies  which  the 

^^^~=a^*M^S^*^"MWB^'  *Nc  la  origins!. 
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same  is  intended  to  fill ;  and  written  notice  thereof  shall  be  ART#  L. 
by  him  immediately  given  to  the  agent  and  warden  of  such 
prison.  Every  appointment  or  removal  made  by  the  inspec- 
tors shall  be  by  them  entered  in  the  regular  minutes  of  the 
meeting  at  which  the  same  is  made,  and  like  notice  thereof 
given  to  the  agent  and  warden  of  the  prison  affected  thereby; 
and  if  said  appointment  or  removal  relate  to  a  prison  other 
than  that  at  which  such  meeting  shall  be  held,  a  copy  of  the 
eutry  of  such  appointment  or  removal  signed  by  them  or  a 
majority  of  them  shall  be  immediately  transmitted  to  the 
agent  and  warden  of  the  prison  affected  thereby,  and  shall  be 
entered  by  the  clerk  in  the  book  of  record  of  in8pectors, 
meetings  kept  at  such  prison.  The  agent  and  warden  of 
each  prison  in  every  account  rendered  to  the  comptroller  shall 
note  all  changes  in  the  officers  of  such  prison  made  since  ren- 
dering his  account  next  previous  thereunto. 

Laws  of  I860,  ch.  399,  §  3.    Post,  vol.  6,  p.  202. 

§  38.  Neither  the  inspectors  or  an  inspector  shall  knowingly .  J^gy 
appoint  any  person  to  any  office  in  a  state  prison  who  shall  appointed. 
be  related  to  either  of  them  by  consanguinity  or  affinity 
within  the  third  degree. 

§  39.  No  inspector  shall  be  agent  of  any  state  prison,  to  be  JJgfSf 
concerned  in  the  business  of  such  agency,  or  hold  any  other  JgjJJ^ 
appointment  connected  with  said  prison,  nor  shall  he  be  con   ctor" 
interested  directly  or  indirectly  in  any  contract  for  the  employ- 
ment of  the  convicts,  or  the  supply  of  provisions,  or  the 
purchase  of  materials. 

§  40.  The  inspectors  shall  appoint  to  each  of  the  state  SJiJJJSt. 
prisons  the  following  officers :  An  agent  and  warden,  a  princi-  «*£ «»<* 
pal  keeper,  a  clerk,  a  chaplain,  a  physician  and  surgeon,  a  pri*m. 
matron  for  the  female  prison  at  Sing  Sing,  a  store-keeper  at 
the  Sing  Sing  prison  and  one  kitchen  keeper  at  each  prison 
and  who  at  Auburn  and  Clinton  prisons  shall  perform  the 
duties  of  store-keeper  and  so  many  keepers  and  assistant 
matrons  as  not  to  exceed  the  proportion  of  one  to  twenty- 
four  convicts  as  they  may  deem  it  expedient  to  employ. 

Laws  of  1860,  ch.  399,  §  9.    Post,  vol.  5,  p.  202. 

J  41.  Whenever  any  number  of  convicts  in  any  state  prison  JSJ^J^ 
shall  be  less  than  three  hundred,  the  warden  of  the  prison  shall  •■  agent. 
have  all  the  powers  and  perform  all  the  duties  herein  imposed 
upon  the  agent. 

§  42.  Each  of  the  inspectors  and  each  of  the  officers  of  each  XJRgSi 
prison  shall,  before  entering  on  the  duties  of  his  office,  take  £«•*• 
and  subscribe  the  oath  of  office  prescribed  by  the  constitution 
of  this  state,  which  oath  may  be  taken  and  subscribed  before 
any  officer  authorized  by  law  to  take  and  administer  an  oath. 
The  oath  of  an  inspector  shall  be  filed  in  the  office  of  the  SSl*101" 
secretary  of  state ;  and  that  of  the  officers  of  each  prison  in 
the  office  of  the  clerk  of  the  county  n*  which  such  prison  is 
situated. 

1L-1CO 
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AMputto1  S  *3.  Each  agent  of  a  state  prison,  and  each  warden  when 
givu  buud.  required  to  perform  the  duties  of  an  agent,  before  entering  on 
the  duties  of  his  office,  shall  execute  a  bond  to  the  people  ot 
this  state,  with  sufficient  sureties,  to  be  approved  by  the 
inspectors,  in  the  penal  sum  of  twenty-five  thousand  dollars, 
conditioned  for  the  faithful  performance  of  his  duties  accord- 
ing to  law,  which  bond  shall  be  filed  in  the  office  of  the 
comptroller  of  this  state, 
oerujn  §  44.  It  shall  be  the  duty  of  the  inspectors,  provided  there 

SUteda*  shall  be  funds  at  the  respective  prisons  sufficient  to  warrant 
won  a*  may  ^  expenditure,  to  cause  to  be  erected  at  as  early  a  period  as 
practicable,  in  each  of  the  state  prisons  of  this  state,  separate 
rooms  or  cells,  not  less  in  their  dimensions,  in  the  clear,  than 
nine  hundred  and  ninety-six  cubic  feet,  as  follows:  such 
number  not  exceeding  twenty,  as  the  said  inspectors  shall 
deem  necessary  and  expedient  at  the  Sing  Siug  prison,  and 
under  like  restrictions,  not  exceeding  ten  at  the  Auburn  prison, 
and  not  excee<ling  five  at  the  Clinton  prison,  which  cells  shall 
be  constructed  of  stone,  in  a  manner  that  shall  render  them 
safe  and  secure,  for  the  purposes  mentioned  in  the  next 
following  section, 
ortaincon-  §  45.  Whenever  any  convict  shall  be  found  incorrigibly 
blcciiflu«i  disobedient  to  the  rules  of  either  of  the  state  prisons,  it  shall 
iu  Military  ^  tiie  ^uty  of  the  warden  thereof  to  confine  him  in  one  of 
the  solitary  cells  provided  for  in  the  preceding  section,  at 
hard  labor,  and  when  practicable  he  shall,  when  so  confined, 
be  employed  at  the  same  trade  or  business  he  shall  have  been 
employed  in  immediately  previous  to  such  solitary  confine- 
ment, 
inspectors  S  46-  The  inspector  having  charge,  at  the  time,  of  such 
wiIi!lt8UCb  prison,  shall  from  time  to  time  visit  such  cells,  and  examine 
into  the  causes  of  confinement  of  each  convict  thus  confined, 
and  may,  if  the  warden  shall  concur,  designate  the  length  of 
time  during  which  such  solitary  confinement,  in  each  indivi- 
dual case  shall  continue,  subject  to  the  approval  of  the  board 
of  inspectors  at  each  meeting  thereof  held  at  such  prison, 
whose  duty  it  shall  be  to  regulate  and  control  such  solitary 
confinement ;  and  they  shall  prescribe  the  fare  and  treatment 
of  all  convicts  so  confined,  and  shall  adopt  such  rales  and 
regulations  in  reference  thereto  as  they  shall  deem  proper,  not 
inconsistent  with  the  existing  laws. 
Duties  of  §47.  The  duties  of  the  agent  of  each  of  the  state  prisons 
the  agents,  g^jj  ^e  C01lfluecj  exclusively  to  the  financial  concerns  thereof. 
He  shall  have  the  exclusive  disposal  of  the  services,  and  shall 
designate  the  employment  of  all  the  convicts,  but  shall  exer- 
cise no  control  over  their  discipline  or  government,  nor  shall 
he  interfere  in  the  government  of,  or  exercise  any  control 
over  the  officers  of  such  prison,  other  than  to  require  them  to 
keep  a  correct  daily  account  of  the  labor  of  the  convicts 
under  their  charge,  and  to  report*  the  same  to  him  at  such 
periods  as  he  shall  require. 
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S  48.  It  shall  be  the  duty  of  each  agent  of  a  state  prison,  ToAt*tind 

1.  To   attend  constantly  during   business  bourn,  at  the  «*»t*»»tfj- 
prison  to  which  he  is  appointed,  except  when  performing 

some  other  necessary  duties  connected  with  his  office. 

2.  To  attend  to  tbe  fiscal  and  business  concerns  of  the  Totbe«§cti 
prison,  and  to  use  his  best  endeavors  to  defray  all  the  expenses  concerM' 
of  tbe  prison  by  the  labor  of  the  convicts. 

3.  To  make,  under  the  direction  of  the  inspectors,  in  the  25J551 
manner  hereinafter  provided,  all  contracts  for  the  employment 

of  the  convicts,  and  for  furnishing  the  necessary  supplies  for 
their  support,  but  no  contract  shall  be  entered  into  by  the 
agent  and  warden  of  either  of  the  state  prisons  for  the  hire 
or  labor  of  the  convicts  or  for  supplies  for  their  support  or  for 
any  purpose  whatever  unless  the  same  shall  have  been 
approved  by  a  majority  of  the  inspectors,  who  shall  be  present 
in  all  cases  of  such  lettings. 

Laws  of  1854,  ch.  240,  §  4.    Po«t,  vol.  5,  p.  192. 

4.  To  superintend  all  the  manufacturing  and  mechanical  J^^f/™ 
business  that  may  be  carried  on  in  the  prison,  to  receive  the  ™J™*j|;[£ 
articles  to  be  manufactured,  and  to  sell  and  dispose  of  tho  re  arlce* 
same  for  the  beuetit  of  the  state. 

5.  To  purchase  such  raw  materials  as  may  be  necessary  to  SLJJSnr 
be  manufactured  by  the  convicts.  nmteritu. 

6.  To  take  bills  for  all  supplies  and  materials  for  the  prison  £}}*£• 
purchased  by  or  for  him,  at  the  time  of  such  purchase,  and  to  sipuiS, 
take  similar  bills  and  receipts,  for  all  services  that  shall  be  *  j? pU> 
rendered  for  either  of  the  said  prisons  at  the  time  of  making 
payment  therefor,  and  the  person  or  persons  to  whom  any 

bill  shall  be  paid  by  either  of  said  agents  or  wardens,  shall, 
in  all  cases,  make  and  subscribe  an  affidavit  to  be  sworn  to 
before  some  person  duly  authorized  by  law  to  take  the  same, 
stating  that  said  account  and  the  articles  therein  specified, 
were  actually  furnished  as  charged;  that  the  agent  and 
warden,  nor  any  person  for  him  or  in  his  behalf  had  any 
pecuniary  or  other  interest  in  the  articles  sold,  or  in  the 
profits  thereof;  that  no  commissions,  presents  or  profits  had 
been  paid  to  him  or  to  any  person  in  his  behalf  or  agreed  to 
be  paid  in  the  future  to  him  or  to  any  person  or  persons  for 
him;  that  the  receipt  now  signed  represents  the  correct 
amount  due  me;  that  the  articles  included  in  this  account 
were  sold  at  fair  cash  market  prices,  and  that  I  have  actually 
received  the  full  amount  in  cash  from  the  said  agent  and 
warden. 

Laws  of  I860,  oh.  399.    Post,  vol  5,  p.  202,  193.    1854,  ch.  240,  §  5. 

7.  To  enforce  tbe  payment  of  all  debts  due  to  the  prison,  to  collect 
as  soon  and  with  as  little  delay  as  possible,  but  with  the  ap-dcbto' 
probation  of  the  inspector  having  at  (he  time  charge  of  the 
prison,  he  may  accept  of  any  security  from  any  debtor,  on 
granting  him  time,  that  he  may  deem  conducive  to  the  inter- 
est of  the  state. 

.    BubdiTUtoawurepe^d  byUwiori864,oiL.24a.. 
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9.  To  take  charge  of  all  moneys  and  other  articles  which 
may  be  brought  to  the  prison  by  convicts,  and  to  cause  the 
same  immediately  on  the  receipt  thereof,  to  be  entered  by 
the  clerk  among  the  receipts  of  the  prison,  which  money  and 
other  articles,  whenever  the  convict  from  whom  the  same 
was  or  were  received  shall  be  discharged  from  prison,  or  the 
same  shall  be  otherwise  legally  demanded,  shall  be  returned 
by  the  agent  to  such  convict  or  other  person  legally  entitled 
to  the  same,  and  for  such  money  as  the  said  convict  may  have 
so  deposited  or  by  any  other  person  for  him  or  them,  he,  she 
or  they  shall  be  entitled  to  receive  interest  at  the  rate  of  six 
per  cent  from  the  time  of  such  deposit  until  paid,  and  vouchers 
taken  therefor  as  is  now  provided  by  law.  A  separate  account 
shall  also  be  kept  by  the  clerk,  in  a  book  provided  for  that 
purpose,  of  all  money  and  other  articles  so  received  by  the 
agent  and  warden,  in  which  account  each  convict  shall  be 
credited,  with  the  money  and  other  articles  so  received  from 
him. 

Laws  of  I860,  ch.  399,  §  6.   Post  vol.  5,  p.  202. 

Toftimith       io.  To  furnish  to  each  convict  who  shall  be  discharged 
Strict!"1  from  prison  by  pardon  or  otherwise,  necessary  clothing,  not 
J***?**'  exceeding  ten  dollars  in  value,  and  a  sum  of  money  not  exceed- 
ing upou  an  average,  three  dollars  to  each  convict,  as  he  shall 
deem  proper  and  necessary,  and  the  sum  of  three  cent  for 
each  mile  for  which  it  may  be  necessary  for  such  convict  to 
travel  to  reach  the  place  of  his  residence,  and  if  he  has  no 
residence  within  the  state*  to  the  place  of  his  conviction. 
Tojj«wfor     ii.  To  draw  from  the  treasurer  of  the  state  by  a  warrant 
thetx&t*  of  the  comptroller  upon  the  treasurer,  in  favor  of  the  agent, 
f"r"  all  moneys  appropriated  to  the  use  of  the  prison  under  his 

charge;  but  he  shall  not  draw  at  anyone  time,  or  have  in 
his  hands  unaccounted  for  at  any  one  time,  of  moneys  so 
appropriated,  a  greater  sum  than  five  thousand  dollars. 
fRmnEra-      12.  To  draw,  each  and  every  year,  from  the  income  of  the 
turafttnd™"  literature  fund  the  sum  of  one  hundred  dollars,  to  be  expended 
tioo  yearly.  jn  ^  plircjiage  0f  books,  maps  and  stationery  for  the  use  of 
the  convicts,  and  shall  append  to  his  annual  report  a  catalogue 
of  such  prison  library. 
To  account      13.  To  account  monthly  with  the  comptroller  for  all  moneys 
wilh^mp-  so  drawn  by  him  from  the  treasurer  of  the  state,  and  for  all 
troiicr.       other  moneys  received  by  him  as  such  agent,  from  whatever 

source  the  same  may  be  derived. 
to  keep  a  i4.  To  keep  regular  and  correct  account  of  all  moneys 
aSmmtor  received  by  him  from  any  source  whatever,  by  virtue  of  his 
?ecJfvedyby  office,  including  all  moneys  taken  from  convicts  or  received 
hlak-  as  the  proceeds  of  property  taken  from  them,  and  all  sums 
paid  by  him  and  the  persons  to  whom,  and  purposes  for  which 
the  same  were  paid. 
J^jjyto  is.  To  close  his  account  annually  on  the  last  day  of  Sep- 
wrtynon  tember,  of  each-  year,  and  on  or  before  the  first  day  of 
ihauatdiy  December  thereafter,  to  render  to  the  inspectors  a  full  and 
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true  account,  accompanied  by  a  copy  of  the  necessary  vouch-  of  ^.^ 
ers,  of  all  moneys  received  by  him  on  account  of  the  prison  bw- 
under  his  charge,  and  all  the  moneys  expended  by  him  for 
the  use  thereof,  and  also  an  inventory  of  the  goods,  raw 
materials  and  other  property  of  the  state  then  on  hand, 
exhibiting  in  detail,  all  the  transactions  of  the  prison  for  the 
year. 

See  Laws  of  I860,  ch.  399;  1854,  ch.  240.    Po^t,  toI.  5,  pp.  202,  192. 

S  49.  The  monthly  accounts  to  be  rendered  by  the  agent  The  month- 
of  each  prison  to  the  comptroller,  shall  embrace  a  general  tf»am!'ptrol- 
current  account  of  the  receipts  and  expenditures  at  his  prison  &rmide!0 
for  the  month,  and  an  abstract  of  the  expenditures  in  detail, 
which  shall  be  accompained  by  the  necessary  vouchers  regu- 
larly numbered,  according  to  their  respective  dates,  with  some 
short  designation  thereon  of  the  consideration  of  the  pay- 
ment, evidenced  by  the  vouchers,  and  the  amount  of  the 
voucher  carried  out  in  figures;  such"  account  shall  be  attested 
by  the  affidavit  of  the  agent  and  clerk  thereunto  annexed. 

§  50.  All  the  fiscal  transactions  and  dealings  on  account  of  ^f^^ 
each  prison,  shall  be  conducted  by  and  in  the  name  of  the  »>y»ho 
agent  and  warden  thereof,  who  shall  have  qontrol  over  all  agellt* 
matters  of  finance,  subject  to  the  direction  and  supervision  of 
the  board  of  inspectors  relating  to  the  prisons,  and  who  shall 
be  capable  in  law  of  suing  in  all  courts  and  places,  and  in  all 
matters  concerning  the  prisons  by  his  name  of  office,  and  by 
that  name  shall  be  authorized  to  sue  for  and  recover  all  sums 
of  money  due  from  any  person  to  any  former  agent  or  agent 
and  warden  of  the  prison,  or  to  the  people  of  this  state,  on 
account  of  such  prison.  But  it  shall  not  be  lawful  in  any 
such  suit  or  action  for  any  defendant  or  defendants  to  plead 
or  give  in  evidence  any  offset  or  matter  by  way  of  recoup- 
ment, (except  for  payments  made,  and  nbt  credited  to  such 
defendant  or  defendants,)  or  to  recover  any  judgment  against 
suck  agent  and  warden  in  such  suit  or  action,  than  for  the 
costs  and  disbursements  therein. 

All  moneys  received  by  any  agent  and  w&rden,  shall  be  f0nb™££e8 
deposited  once  in  each  week  to  the  credit  of  the  treasurer  of  the  pwitudT 
state,  in  a  bank  located  in  the  city  or  village  most  adjacent 
to  the  prisou. 

He  shall  send  to  the  comptroller  weekly,  a  statement  show- 
ing the  amount  so  received,  and  from  whom  or  when  (or  for 
what)  received  and  deposited,  and  the  days  on  which  such 
deposits  were  made;  the  statements  of  deposits  to  be  certified 
to  by  the  proper  officers  of  the  bank  receiving  such  deposit 
or  deposits;  the  agent  and  warden  shall  also  verify  by  his 
affidavit,  that  the  sum  so  deposited  is  all  the  money  received 
by  him  from  whatever  source  of  prison  income  during  the 
week  and  up  to  the  time  of  deposit. 

All  moneys  so  deposited  by  the  agent  and  warden  of  any 
prison  shall  be  subject  to  the  quarterly  drafts  of  the  treasurer 
of  the  state. 
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TITLE  1 


Accounts  to 
b«  audited. 


Duties  of 
warden. 


To  reside 
at  prison. 


To  eire  di- 
rections to 
keepers. 


To  examine 
the  state  of 
the  prison 
daily. 


To  make 

general 

oruers. 


To  keep  a 
Journal. 


To  receive 
persons 
pardoned 
(Hi  condi- 
tion of 
being  con- 
fined in 
srate 
prison. 

To  admit 
the  Inspec- 
tors into 
every  part 
of  prison. 


Any  bank  in  which  deposits  shall  be  made,  nnder  the  pro- 
visions of  this  act,  shall,  before  receiving  any  such  deposits, 
file  a  bond  with  the  comptroller  of  the  state,  subject  to  his 
approval  for  such  sum  as  he  shall  deem  necessary. 

Laws  of  I860,  ch.  399,  §  8.    Post,  vol.  5,  p.  202. 

S  51.  It  shall  be  the  duty  of  the  comptroller  of  the  state 
to  examine  and  audit  the  accounts  of  the  respective  agents, 
and  annually  to  lay  a  statement  thereof  before  the  legislature. 

S  52.  The  duties  of  the  wardens  of  each  of  the  state  prisons 
shall  be  exclusively  confined  to  the  government,  discipline 
and  police  regulation  of  the  same. 

§  53.  It  shall  be  the  duty  of  the  warden  of  each  prison, 

i.  To  reside  in  and  attend  constantly  at  the  prison,  and  to 
exercise  a  general  supervision  over  its  government,  discipline 
and  police. 

2.  To  give  the  necessary  directions  to  the  keepers  and  to 
examine  whether  they  have  been  careful  and  diligent  in  the 
discharge  of  their  several  duties. 

3.  To  examine  daily  into  the  state  of  the  prison,  and  into 
the  health,  condition  and  safe  keeping  of  the  convicts,  and  to 
enquire  into  the  justice  of  any  complaints  made  by  the 
convicts  relative  to  their  provisions,  clothing  and  treatment 
by  the  keepers. 

4.  To  make  such  general  orders  or  rules,  for  the  government 
of  the  subordinate  officers  of  the  prison  as  he  may  deem 
proper,  and  as  shall  be  approved  by  the  board  of  inspectors ; 
such  rules  and  orders  shall  be  in  writing  and  shall  be  entered 
in  a  book  to  be  kept  by  the  warden  for  that  purpose,  and 
shall  be  subject  to  any  alteration  or  amendment  by  the  inspec- 
tors. 

5.  To  keep  a  daily  journal  of  the  proceedings  of  the  prison, 
in  which  shall  be  entered  a  note  of  every  infraction  of  the 
rules  and  regulations  of  the  prisons  by  any  officer  thereof 
which  shall  come  to  his  knowledge,  and  of  every  punishment 
inflicted  on  a  convict,  the  nature  and  amount  thereof,  and  by 
whom  it  was  inflicted,  and  also  a  memorandum  of  every  well 
founded  complaint  made  by  any  convict  of  bad  or  insufficient 
food,  want  of  clothing,  or  cruel  or  unjust  treatment  by  a 
keeper ;  such  journal  shall  be  kept  open  at  all  times  to  the 
examination  of  the  inspector  in  charge  of  the  prison,  and  of 
the  board  of  inspectors. 

6.  To  receive  into  the  prison  under  his  charge,  on  the  order 
of  the  governor,  any  person  convicted  of  any  crime  punish- 
able with  death  or  who  shall  be  pardoued  on  condition  of 
being  confined  either  for  life  or  a  term  of  years  in  a  state 
prison,  and  to  confine  such  prisoner  according  to  the  terms 
of  such  condition. 

7.  To  admit  the  inspectors  of  prisons  or  any  one  of  them 
into  every  part  of  the  prison,  to  exhibit  to  them  on  demand 
all  the  books,  papers,  warranto  and  writings  pertaining  to  the 
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prison  or  to  the  business,  management,  discipline  or  govern-    AKT*  L 
uieiit  thereof,  and  to  render  to  thein  every  other  facility  in 
his  power  to  enable  them  to  discharge  their  duties  under  this 
title. 

s.  To  make  a  monthly  report,  through  the  inspector  having  Jj^jj*1 
charge  of  the  prison,  to  the  inspectors,  stating  the  names  of  jji»°"  ,o 
all  convicts  received  into  the  prison  during  the  preceding  •pector*- 
month,  the  counties  in  which  they  were  tried,  the  crimes  of 
-which  they  were  convicted,  the  nature  and  duration  of  their 
sentences,  their  fonyer  trade,  employment  or  occupation,  the 
nature  of  their  employment  in  prison,  their  habits,  color,  age, 
place  of  nativity,  degree  of  instruction,  and  a  description  of 
their  persons,  and  also  stating  whether  such  convicts  have 
ever  before  been  confined  in  any  state  or  county  prison,  and 
if  so,  stating  the  offence  for  which  they  were  confined,  and  the 
duration  of  their  punishment,  and  also  stating  in  such  report 
the  names  of  all  the  convicts  pardoned  or  discharged  during 
the  past  month,  and  all  other  particulars  in  relation  to  the 
parties  so  pardoned  or  discharged,  that  are  required  to  be 
stated  in  relation  to  the  convicts  received  in  the  prison. 

§  54.  Whenever  there  shall  exist  a  vacancy  in  the  office  of  JJJJ^.Ji t 
agent  of  either  of  the  prisons,  all  the  powers  and  duties  tnaUoir 
of  such  agent  shall  devolve  upon,  and  be  executed  by  the  vacaucy* 
warden  of  said  prison  until  such  vacancy  shall  be  filled. 

§  55.  The  agent  of  each  prison  shall  possess  all  the  powers,  ^nU°.Jrt 
and  discharge  all  the  duties  of  the  warden  of  the  prison  tnmrtain 
during  a  vacancy  in  the  office  of  warden,  or  (Usability  in  the  ^"^ 
warden  from  any  cause  to  act. 

g  56.  The  clerk  of  the  prison  shall  act  as  clerk  of  the  board  cJg*n°J1 
of  inspectors,  and  before  entering  on  the  duties  of  his  office  EVa™  clerk 
as  such  clerk,  shall  execute  a  bond  to  the  people  of  the  state,  to«"*pw>' 
with  sufficient  sureties,  to  be  approved  by  the  inspectors,  in 
the  penal  sum  of  four  thousand  dollars,  conditioned  for  the 
faithful  performance  of  the  duties  of  his  office  as  such  clerk, 
which  bond  shall  be  filed  in  the  office  of  the  comptroller  of 
the  state. 

§  57.  It  shall  be  the  duty  of  each  clerk  of  the  prison  to  g«£of 
which  he  is  appointed, 

i.  To  attend  at  the  prison  daily  during  the  proper  business  J^uJfng 
hours,  unless  by  the  direction  of  an  inspector  or  of  the  agent  jj^"*" 
he  is  otherwise  engaged  in  transacting  business  on  account 
of  the  prison. 

2.  He  shall  keep  a  register  of  convicts,  in  which  the  names  JiJSjJ  & 
of  the  convicts  shall  be  alphabetically  arranged,  and  in  which  convict* 
shall  be  entered,  under  appropriate  columns,  the  date  of  con- 
viction, where  born,  age,  occupation,  complexion,  stature, 
crime,  court,  county  where  convicted,  term  of  sentence, 
number  of  previous  convictions,  to  what  prison  or  prisons 
previously  sent,  when  discharged,  and  how  discharged.  The 
inspectors  may  require  such  additional  facts  to  be  stated  on 
the  register  as  they  may  deem  proper. 
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s.  To  keep  all  the  books  and  accounts  of  the  financial  trans- 
actions of  the  prison,  and  annually  report  to  the  inspectors  on 
the  thirty-first  day  of  December,  the  number  of  convicts 
remaining  in  prison  at  the  commencement  of  said  year,  the 
number  received  during  the  year,  the  number  discharged  by 
pardon,  expiration  of  sentence,  habeas  corpus  or  by  the  courts, 
the  number  of  deaths  and  escapes,  and  the  number  removed 
to  the  house  of  refuge  and  lunatic  asylum,  and  the  number 
then  remaining  in  prison. 
to  examine  4.  To  examine  all  articles  purchased  by  the  agent  for  the 
SuVchaUd  llse  °f  the  prison  at  the  time  of  their  reception,  and  compare 
Eyeful,  them  with  the  bills  thereof,  to  ascertain  whether  they  corres- 
pond in  weight,  quality  and  quantity,  and  to  inspect  the 
supplies  which  are  furnished  for  the  prison  on  contract  or 
otherwise,  and  to  ascertain  whether  they  correspond  with  the 
contract  or  with  the  provisions  of  law  regulating  the  same; 
and  in  case  of  any  discrepancy,  to  report  the  same  imme- 
diately to  the  agent. 
to  enter  5.  The  clerk  shall  enter  each  bill  taken  by  the  agent  and 
t?kenbb"  warden  of  the  prison  in  the  books  of  the  prison,  at  the  time 
■f*111,  of  the  receipt  of  the  articles  mentioned  in  such  account;  and 
in  case  the  articles  received  do  not  agree  in  all  respects  with 
the  invoice,  he  shall  immediately  notify  the  agent  and  warden 
of  such  discrepancy,  and  note  in  his  book  the  discrepancy, 
whether  in  weight,  quantity  or  quality,  but  no  goods  or  auy 
other  article  purchased  for  the  use  of  either  of  said  prisons 
shall  be  received  or  a  receipt  given  therefor  unless  accom- 
panied by  a  proper  bill  or  invoice  of  the  same,  and  found 
correct;  and  any  officer  of  either  of  the  prisons  of  this  state 
violating  this  section  shall  be  deemed  guilty  of  a  misdemea- 
nor. The  clerk  shall  do  such  writing  as  may  be  required  of 
him  by  the  inspectors  and  agent  and  warden  of  the  prison 
relating  to  the  affairs  of  such  prisons. 

Laws  of  1854,  ch.  240,  §  7.    Post,  vol.  5,  p.  195. 

Toiuive         6.  To  have  charge  and  custody  of  all  the  books  of  account, 
thSTSodL*11  registers,  returns  and  other  documents  and  papers  relating  to 
&c-       '   the  affairs  of  the  prison;  all  of  which  shall  be  preserved  and 
remain  in  the  prison  as  public  property,  and  shall  be  open  at 
all  times  to  the  examination  of  each  inspector  and  of  every 
other  person  authorised  by  law  to  examine  the  same. 
to  pros*™     7.  To  preserve  in  the  prison  a  set  of  all  official  reports  made 
omdiIif  *"  to  the  legislature  respecting  the  same,  and  a  set  of  similar 
report*,      reports  in  relation  to  each  of  the  other  state  prisons,  for  which 
purpose  a  suitable  number  of  such  reports,  when  printed,  shall 
be  supplied  to  him  by  the  secretary  of  state. 
TomiAean      8.  To  make  an  annual  report  to  the  secretary  of  state  on 
5or\ntore"    or  before  the  first  Tuesday  of  February  in  each  year,  stating 
tecreiary  of  ^m  naines  0f  convicts  discharged  or  pardoned  during  the  pre- 
ceding year  from  said  prison,  and  all  the  particulars  in  relation 
to  such  convicts  as  are  required  to  be  stated  in  the  warden's 
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monthly  report  to  the  inspectors,  and  stating  also  in  cases  of  ART* L 
pardon,  the  time  unexpired  of  the  time  for  which  the  convicts 
so  pardoned  were  respectively  pardoned,  when  such  pardons 
were  granted,  and  the  conditions,  if  any,  on  which  they  were 
granted,  and  also  the  state  of  health  of  each  convict  so  par- 
doned, at  the  time  of  his  discharge. 

9.  To  make  an  annual  report  to  the  inspectors  on  or  before  J°n™1kree?B 
the  first  day  of  December  in  each  year,  exhibiting  the  number  pS™  It 
of  convicts  then  confined  therein,  the  various  branches  of  8pectorE- 
business  in  which  they  are  employed,  and  the  number  em- 
ployed in  each  branch. 

§  58.  The  keepers  in  each  prison  shall  preserve  proper  The  keeper* 
discipline  among  the  convicts  under  their  respective  charge;  ^l?6™6 
shall  take  care  that  they  are  diligently  employed  in  the  labor 
or  business  assigned  to  them.  It  shall  also  be  the  duty  of 
each  keeper  or  assistant  matron  having  the  charge  of  convicts 
employed  upon  contracts  or  otherwise,  to  keep  a  correct  daily 
account  of  the  labor  of  each  convict,  so  employed,  in  the 
manner  that  shall  be  prescribed  by  the  agent,  and  shall  make 
reports  to  him  of  the  same  at  such  periods  as  the  agent  shall 
require,  which  reports  shall  in  all  cases  be  attested  by  the 
affidavit  of  the  keeper  or  assistant  matron  that  the  account 
fairly  and  justly  sets  forth  the  labor  performed  on  such  con- 
tract or  otherwise  during  the  period  charged  in  said  account. 

Laws  of  1855,  ch.  552,  §  2.    Post,  Tol.  5,  p.  398. 

§  59.  The  matron  of  the  female  convict  prison  at  Sing  Sing,  SSSS™ 
shall  have  the  same  powers,  and  perform  the  same  duties  in  Jjgjgf Slu* 
relation  to  that  prison  as  are  herein  given  and  imposed  upon 
the  wardens  of  prisons,  and  the  powers  and  duties  of  assistant 
matron  shall  be  the  same  as  those  of  the  keepers  of  the  pri- 
son; but  such  matron  and  assistant  matron  shall  in  all  cases 
be  bound  to  obey  such  regulations  and  instructions  as  the 
inspectors  shall  from  time  to  time  prescribe. 

S  60.  It  shall  be  the  duty  of  the  chaplain  of  the  prison,       Sg^.*1* 

1.  To  perform  religious  services  in  the  prison,  under  such  To  perform 
regulations  as  the  inspectors  may  prescribe,  and  to  attend  to  J2SS? 
the  spiritual  wants  of  the  convicts. 

2.  To  visit  the  convicts  in  their  cells  for  the  purpose  of  giv-  ToTisit 
ing  them  religious  and  moral  instruction,  and  to  devote  at  SciVcSil? 
least  one  hour  in  each  week-day,  and  the  afternoon  of  each 
Sunday  to  such  instruction. 

3.  To  furnish,  at  the  expense  of  the  state,  a  bible  and  »«•* 
hymn-book  to  each  convict. 

4.  To  take  charge  of  the  library,  and  to  take  care  that  no  25*J*of 
improper  books  are  introduced  into  the  cells  of  the  convicts,  ubrary. 
and  if  any  such  books  shall  be  found  either  in  the  cells  or  in 

the  possession  of  a  convict,  to  take  away  and  return  the  same 
to  the  agent,  and  for  the  purpose  of  properly  discharging 
these  duties,  to  visit  weekly  each  cell  in  the  prison. 

5.  To  visit  daily  the  sick  in  the  hospital.  Hospital. 

n.— 101 
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To^SAn     6*  ^°  m«k©  aa  annual  report  to  the  inspectors,  up  to  the 
u™4r».    first  day  of  December,  relative  to  the  religions  and  monl 
ap«ct<£fl. '   conduct  of  the  prisoners  during  the  past  year,  stating  therezi 
what  services  he  shall  have  performed,  and  the  fruits,  if  anj. 
of  his  instructions,  and  shall  append  thereto,  as  far  as  prac- 
ticable, in  tabular  form,  a  statement  exhibiting  the  number 
of  convicts  then  in  prison,  the  number  of  white  males  betwee 
the  ages  of  twenty  and  thirty,  thirty  and  forty,  forty  and  fifty* 
fifty  and  over,  and  in  like  manner  of  black  males,  white 
females  and  black  females,  the  number  born  in  the  United 
States,  foreigners,  and  of  what  country,  the  number  that  cat 
not  read,  that  can  read  only,  read  and  write,  well  educated. 
classically  educated,  temperate,  intemperate,  health,  scrofu- 
lous, whether  employed  at  the  time  of  the  commission  of  the 
crime,  counties  where  convicted,  occupation,  sentence,  hov 
many  times  recommitted,  and  social  state. 
instructor!      §  61.  Two  instructors  shall  be  appointed  by  the  beard  of 
jJotatoffor  inspectors  for  each  of  the  prisons  at  Sing  Sing  and  Auburn. 
{heprboni.  md  Qne  for  the  Olinton  gtate  prfgon .  ft  shall  be  the  duty  of 

such  instructors,  in  conjunction  with,  and  under  the  super- 
vision of  the  chaplain,  to  give  instruction  in  the  usefel 
branches  of  an  English  education,  to  such  convicts  as,  in  the 
judgment  of  the  warden  or  the  chaplain  may  require  the  same 
and  be  benefitted  by  it ;  such  instruction  shall  be  given  for 
not  less  than  one  hour  and  a  half  daily,  Sunday  excepted, 
between  the  hours  of  six  and  nine  in  the  evening. 

See  Laws  of  1849,  ch.  141.    Post,  voi  5,  p.  192. 

The  chap-       §62.  The  chaplain  shall  make  a  quarterly  report  to  the 
£Jto°a      inspectors,  stating  the  number  of  convicts  that  shall  hro 
S3Jortrl7    ^)een  instructed  during  the  last  quarter,  the  branches  of  edu- 
cation in  which  they  shall  have  been  instructed,  the  test 
books  used  in  such  instruction,  and  the  progress  made  by  tie 
convicts,  and  to  note  especially,  any  cases  in  which  an  unu- 
sual progress  has  been  made  by  a  convict. 
Duty  of  the     §  63.  The  physician  of  each  prison  shall  have  charge  of 
phTiicua.    ^  hospital,  and  shall  attend  at  all  times  to  the  wants  of  die 
sick  convicts,  whether  in  the  hospital  or  in  their  cells,  and  if 
the  inspectors  shall  deem  it  necessary,  they  shall  require  the 
physicians  at  the  Sing  Sing  and  Olinton  prisons  respectively, 
to  reside  in  the  prison,  and  in  that  case  they  may,  in  thai 
discretion,  add  not  exceeding  one  hundred  dollars,  to  the 
salary  of  each  of  the  said  physicians  respectively,  and  it  shall 
be  the  further  duty  of  such  physician, 
Toeztmine     i.  To  examine  weekly  the  cells  of  the  convicts  for  the  pur- 
**" cdto'     pose  of  ascertaining  whether  they  are  kept  in  a  proper  state 
of  cleanliness  and  ventilation,  and  report  the  same  weekly  to 
the  warden: 
to  rm>rt        2.  To  report  monthly  to  the  inspectors  the  number  of  pa- 
monttiy.     jjents  received  into  the  hospital  during  the  month,  stating 
their  respective  ages,  color,  disease  and  occupations  in  prison, 
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the  quality  and  kind  of  medicines  administered  during  the  AET* L 
month,  the  number  of  those  discharged,  their  condition  when 
discharged,  the  time  they  shall  have  remained  in  the  hospital ; 
the  number  of  deaths,  stating  the  cause  of  such  death,  and  it 
shall  be  his  further  duty  to  state  in  such  report  the  number 
of  sick  convicts  not  received  into  the  hospital  for  whom  he 
shall  have  prescribed  during  the  last  month,  and  the  quantity 
and  kind  of  the  medicines  so  prescribed,  and  the  number  of 
days  during  which  such  convicts,  in  consequence  of  sickness, 
shall  have  been  relieved  from  labor : 

3.  To  examine  daily  into  the  quality  and  state  of  the  pro-  £0eex£Tun6 
visions  delivered  to  the  prisoners,  and  whenever  he  shall  have  and  etJto'Jf 
reason  to  believe  that  any  of  such  provisions  are  prejudicial  £ioi£rovl* 
to  the  health  of  the  prisoners,  he  shall  immediately  make  a 
report  thereof  to  the  warden  and  agent  of  the  prison ;  he 

shall  also  have  power,  and  it  shall  be  his  duty  to  prescribe 
the  diet  of  sick  convicts,  whether  in  the  hospital  or  in  their 
cells  or  elsewhere,  and  his  directions  in  relation  thereto  shall 
be  followed  by  the  agent  and  warden  : 

4.  To  keep  a  daily  record  of  all  admissions  to  the  hospital,  JSj***"^ 
indicating  the  sex,  color,  nativity,  age,  occupation,  habits  of  yrccor 
life,  crime,  period  of  entrance  and  discharge  from  the  hos- 
pital, date  of  admission  to  the  prison,  time  in  county  prison 
before  conviction,  disease,  if  afflicted  with  scrofula  before 
admission,  scrofula  during  the  first,  second  and  third  six 
months  after  admission  to  prison,  and  of  the  prescriptions  and 
treatment  of  each  case : 

5.  To  make  a  yearly  report  to  the  inspectors,  of  the  sani-  *£JJ*£a 
tary  condition  of  the  prison  for  the  past  year,  in  which  all  the  port. 
information  contained  in  his  daily  record  and  his  monthly 
report  shall  be  condensed. 

See  Laws  of  1862,  ch.  403.   Post*  vol.  6,  p.  203. 

§  64.  There  shall  continue  to  be  maintained  at  each  state  £*™5*  *° 
prison,  a  guard,  to  be  employed  by  the  inspectors,  to  consist  ^**j01L 
of  one  sergeant  and  so  many  privates  as  the  inspectors  may       pr  B01L 
from  time  to  time  direct ;  but  the  guard  at  Sing  Sing,  includ- 
ing the  sergeant,  shall  not  exceed  thirty  in  number;  the  guard 
at  Auburn  shall  not  exceed  the  number  of  twenty,  and  that  at 
Clinton  shall  not  exceed  the  number  of  twenty-five. 

§  65.  The  guards  of  the  respective  prisons  shall  continue  to  Jjjj,*^ 
be  furnished  from  the  arsenals  of  this  state,  with  sufficient  ?rL,  &c 
arms,  ammunition  and  accoutrements,  and  shall  be  subject  to 
the  command  and  direction  of  the  agent  and  warden  of  the 
prison,  who  is  hereby  empowered  to  suspend  for  cause,  any 
officer,  keeper  or  guard,  in  said  prison,  and  employ  others  in 
their  stead,  until  the  pleasure  of  the  inspector  in  charge  shall 
be  known,  and  whom  he  shall  immediately  notify  of  such  sus- 
pension and  the  reasons  therefor. 

laws  of  1857,  ch.  34.    Post,  vol  6f  p.  201. 
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TITLE  2. 

Salaries 
of  the 
agent  and 
wardens. 


Of  the 
clerk,  chap- 
lains and 
physicians. 


§  66.  The  annual  salaries  of  the  officers  and  guards  shall 
be  as  follows,  viz. : 

i.  The  agents  and  wardens  of  the  several  state  prisons  shall 
respectively  receive  a  salary  of  one  thousand  dollars ;  but  the 
warden  of  the  Clinton  prison,  so  long  as  there  shall  be  no 
separate  agent  for  such  prison,  shall  receive  in  addition,  the 
sum  of  five  hundred  dollars,  all  which  salaries  shall  be  pay- 
able monthly  at  the  end  of  each  month. 

2.  The  clerk  of  Sing  Sing  prison  shall  receive  a  salary  of 
one  thousand  dollars  per  annum :  the  clerk  of  Auburn  prison 
nine  hundred  dollars  per  annum,  and  the  clerk  of  Clinton 
prison  nine  hundred  dollars  per  annum :  the  chaplains  of  each 
prison  nine  hundred  dollars  per  annum :  the  physicians  at 
Auburn  and  Clinton  prisons  shall  receive  each  a  salary  of  six 
hundred  dollars  per  annum,  and  the  physician  at  Sing  Sing 
prison  a  salary  of  seven  hundred  dollars  per  annum,  and  the 
instructors  one  hundred  and  fifty  dollars  per  annum  each, 
payable  monthly  at  the  end  of  each  month. 

.  See  Laws  of  1862,  ch.  403;  1857,  ch.  94;  1855,  ch.  552.     Post,  toL  5, 
pp.  203,  201,  198. 

3.  (i)  The  keepers  in  the  several  prisons  shall  receive  salaries 
as  follows :  the  keepers  known  as  principal  keepers  each  one 
thousand  dollars  per  annum,  kitchen-keepers  eight  hundred 
dollars  each  per  annum :  all  other  keepers  six  hundred  dollars 
each  per  annum. 

(2.)  There  shall  also  be  appointed  by  the  inspectors  at  the 
Sing  Sing  prison  a  suitable  and  proper  person  to  be  designated 
and  known  as  store-keeper  at  a  salary  of  eight  hundred  dollars 
per  annum. 
ms  duties.  (3.)  It  shall  be  the  duty  of  the  store-keeper  to  take  charge 
of  all  goods,  provisions  and  other  articles  purchased  or 
designed  for  the  use  of  the  prison  and  to  enter  the  same  in 
books  to  be  kept  by  him  for  that  purpose  and  to  note  all  dis- 
crepancies, if  any,  that  may  arise  between  the  goods  received 
and  the  bill  accompanying  such  articles ;  *  such  goods  when 
received  shall  be  kept  in  some  safe  place  under  his  charge, 
and  no  goodsshall  be  delivered  by  him  except  on  a  requisition 
from  the  kitchen-keeper,  the  matron  of  the  female  prison  or 
the  agent  and  warden  or  principal  keeper,  or  in  his,  her,  or 
their  absence,  the  person  acting  as  such.  Such  requisition 
shall  in,  all  cases  be  in  writing,  and  by  him  placed  on  file  and 
in  addition  thereto,  the  articles  named  in  such  requisition 
shall  be  entered  in  his  books,  which  books  shall  state  what 
the  articles  were,  the  quantity  delivered,  and  on  whose  order 
they  were  delivered  and  to  what  shop  or  place  sent. 

(4.)  At  the  end  of  each  month  he  shall  make  out  a  correct 
statement  attested  by  his  affidavit,  giving  the  amount  of  each 
article  received  and  the  quantity,  the  amount  and  kinds  of 
goods  delivered  on  requisitions  and  to  whom  delivered,  and 
the  quantity  of  each  kind  of  property  then  on  hand,  with  the 
value  thereof  at  that  time :  which  statement  when  made  up 
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I  "be   delivered  to  the  inspector  in  charge  and  by  him    ART'  L 
mined,  and  if  found  correct  shall  so  certify  thereon :  such 

>rt  shall  then  be  delivered  to  the  agent  and  warden  and  ' 
him    forwarded   to  the   comptroller  with  his   monthly 
mate  and  form  a  part  thereof.    The  inspector  in  charge 

II  also  examine  the  books  of  the  store-keeper  and  compare 
books  kept  by  him  with  the  original  bills  taken  by  the 

Hit  at  the  time  of  purchasing  the  goods,  and  if  the  books 
1  accounts  agree  or  disagree  to  certify  on  the  books  accord- 

[s.)  For  all  goods  and  other  articles  purchased  by  the  agent  Jftjjjj* 
d  warden  for  the  use  of  the  prison,  it  shall  be  his  duty  to  «•*. 
£e  the  bills,  one  of  which  marked  "duplicate"  shall  be 
ren  to  the  store-keeper,  and  whose  duty  it  will  be  to  com- 
ae it  carefully  with  the  original,  and  if  found  to  agree  and 
e  goods  also  agreeing  with  the  invoice,  he  will  enter  them 
a  book  or  books  which  the  agent  will  furnish  for  the  pur- 
>se.  It  shall  also  be  his  duty  to  keep  a  perfect,  just  and  true 
scount  of  all  goods  sold  by  the  agent  or  other  officers  of  the 
dson  belonging  to  the  prison. 

(6.)  Before  such  store-keeper  shall  enter  upon  his  duties  as  J™*of 
ich  store-keeper  he  shall  execute  a  bond  to  the  people  of  the  keeper. 
bate  with  sufficient  sureties  to  be  approved  by  the  inspectors 
r  the  inspector  in  charge  in  the  penal  sum  of  six  thousand 
ollars,  conditioned  for  the  faithful  performance  of  the  duties 
•f  his  office  as  such  store-keeper,  which  bond  shall  be  filed  in 
he  office  of  the  comptroller  of  the  state. 

(7.)  The  keepers  known  as  kitchen-keepers  at  the  Auburn  £**£. 
uid  Clinton  prisons  in  connexion  with  their  present  duties, 
ihall  act  as  store-keepers,  and  for  the  same  compensation 
mentioned  in  the  first  subdivision  of  this  section :  and  before 
entering  upon  their  duties  after  the  passage  of  this  act,  shall 
give  a  like  bond  and  be  subject  to  like  duties  as  required  from 
the  store-keeper  in  the  Sing  Sing  prison :  and  such  portions 
of  this  and  other  sections  of  this  act  which  treat  of  the  duties 
of  store-keeper  at  Sing  Sing  shall  apply  in  the  same  manner 
to  the  kitchen-keepers  of  Auburn  and  Clinton  prisons  in  all 
respects. 

(8.)  It  shall  be  the  duty  of  the  kitchen-keeper  in  the  Sing  **• 
Sing  prison,  to  keep  a  proper  book  for  the  purpose  of  entering 
all  goods  received  on  his  requisition  from  the  store-keeper : 
and  the  amount  cooked  and  sent  to  the  female  prison  and 
hospital,  and  to  add  up  the  same  at  the  end  of  each  month, 
and  if  any  articles  are  left  on  hand  to  state  in  a  report,  which 
it  is  his  duty  to  submit  to  the  inspectors  what  they  are  and 
the  amount  consumed  and  received  during  the  month :  such 
report  will  be  required  at  the  end  of  each  month  and  be 
attested  by  his  affidavit  that  the  same  is  correct. 

(9.)  After  the  passage  of  this  act  the  person  exercising  the  *™{Je°f 
duties  of  kitchen-keeper  in  Sing  Sing  prison  shall  enter  into  keepers, 
bonds  with  sufficient  sureties  to  the  people  of  this  state,  in  the 
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TEPLB  *■    penal  sum  of  three  thousand  dollars  conditioned  for  the  faith- 
fid  performance  of  his  duty,  which  bond  shall  be  approved 
by  the  inspectors  or  the  inspector  in  charge. 
ib.  or  other      (10.)  The  hospital  and  hall-keepers  in  the  several  prisons, 
keepers.      ^^  before  entering  upon  their  duties,  likewise  enter  into 
bonds  with  sufficient  sureties  to  the  people  of  this  state  in  the 
sum  of  two  thousand  dollars  each  for  the  faithful  performance  . 
of  their  duties. 
Their  (n.)  It  will  be  the  duty  of  the  hospital  and  hall-keepers  to 

dutl0B-  examine  and  enter  all  goods  coming  into  the  hospital  and  to 
the  halls  or  galleries:  to  make  requisitions  for  all  goods 
required  by  them,  through  the  agent  and  warden  or  principal 
keeper,  and  to  enter  into  books  to  be  kept  for  that  purpose, 
all  articles  so  received  or  sent  away  from  their  respective 
departments. 

Laws  of  1855,  eh.  552. 

Guards.  4-  The  salaries  of  the  guards  at  the  several  state  prisons  of 
this  state  shall  be  forty  dollars  each  per  month,  payable 
monthly. 

p»id  5.  The  salaries  of  the  keepers  and  guards  shall  also  be  paid 

monthly.     montiiiy  at  the  end  of  each  month. 

or  the  6.  The  principal  matron  at  Sing  Sing  prison  shall  receive  a 

mitroni-  salary  of  six  hundred  dollars  per  annum,  and  each  assistant 
matron  a  salary  of  three  hundred  and  fifty  dollars  per  annum 
to  be  paid  monthly  at  the  end  of  each  month :  The  principal 
matron  after  the  passage  of  this  act  will  be  required  to  enter 
into  bonds  with  sufficient  sureties  to  the  people  of  this  state, 
in  the  penal  sum  of  three  thousand  dollars,  conditioned  for 
the  faithful  performance  of  her  duties  as  such  matron :  The 
said  matron  will  also  be  required  to  furnish  at  the  end  of  each 
month  to  the  inspector  in  charge,  an  account  containing  a 
true  statement  of  all  the  articles  drawn  on  her  requisition 
or  received  during  the  month  then  ended  with  the  amount 
of  each  article  remaining  on  hand,  which  account  shall  be 
attested  by  the  affidavit  of  the  said  matron  to  the  effect  that 
such  statement  is  correct. 

Laws  of  1855,  ch.  552,  §  5 ;  see  Laws  of  I860,  ch.  458. 

salaries  to       S  67*  T^e  salaries  of  the  officers  of  each  prison,  and  all 

bepridby   other  expenses  in  relation  to  each  prison,  shall  be  paid  by  the 

SS@B         agent  of  each  prison  out  of  the  fimds  thereof. 

Travelling       §  68-  T^e  comptroller  is  hereby  authorized  to  audit  and 

bepaeudited   a»Uow  fr°m  time  to  time,  all  necessary  travelling  expenses 

and  allow-    and  subsistence  of  the  agent  and  warden  of  each  state  prison, 

when  necessarily  travelling  on  official  business,  or  when  the 

attendance  of  such  agent  or  warden  is  required  at  the  seat  of 

government ;  the  necessity  of  such  travel  and  attendance  to 

be  decided  by  the  comptroller,  and  the  accounts  when  audited 

to  be  paid  by  the  treasurer  on  the  warrant  of  the  comptroller. 

A^ut.  §  69.  The  agent,  wardens  and  other  officers,  and  the  guards 

&¥.  town*  °^  *^e  resPeo*ive  prisons,  shall  support  themselves  from  their 
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own  salaries  and  resources,  and  shall  not  receive  any  perqui-  port  tlwm- 
sites  or  emoluments  for  their  services  other  than  the  coin  pen-  wiv*. 
sation  provided  in  this  article,  except  that  the  agents,  wardens, 
physicians  and  chaplains  shall  keep  their  offices  at  the  respec- 
tive prisons,  and  that  the  warden  shall  reside  therein ;  they 
shall  all  be  furnished  with  the  fuel  for  their  offices,  and  those 
who  are  required  to  reside  in  the  prison,  for  themselves  and 
families,  from  the  stock  provided  for  the  use  of  the  state,  and 
from  the  same  stock  the  warden  shall  furnish  fuel  for  the 
barracks  of  the  guards. 

See  Laws  of  1857,  oh.  94.  Post,  vol.  5,  p.  201.  1855,  ch.  552,  vol.  5, 
p.  198;  1854,  ch.  240,  vol.  5,  p.  192;  1860,  ch.  283,  vol.  5,  p.  202; 
1849,  ch.  133,  141,  vol.  5,  pp.  191,  192  ;  1863,  ch.  465,  vol.  6,  p.  162. 

ARTICLE  SECOND. 

REGULATIONS  CONCERNING  THE    LABOB    OF  CONVICTS,  AND  MAKING  OF 
CONTRACTS  FOR  THEIR  EMPLOYMENT  AND  SUPPORT. 

Sec.  10.  Trade  of  convicts 

71  ft  72.  What  work  to  perform. 

73.  Labor  for  female  convicts. 

74.  Not  to  work  for  officers. 

75.  Penalty  for  wrong  employment 

76.  Attorney-General  to  prosecute. 

77.  Notice  of  letting  contracts. 

78.  Provisions  by  contract 

79.  Articles  of  food. 

80.  Notice  of  supplies  wanted. 

81.  What  proposals  must  contain. 

82.  Contracts  to  be  in  writing. 

83.  No  officer  to  be  interested  in  contracts. 

§  70.  It  shall  be  the  duty  of  the  court  in  which  any  person  covruto 
shall  be  convicted  of  an  offence  punishable  in  a  state  prison,  SSSiu  M 
before  passing  the  sentence,  to  ascertain  by  the  examination  &$££ 
of  such  convict  on  oath,  and  in  addition  to  such  oath,  by  gjg}"1" 
such  other  evidenee  as  can  be  obtained,  whether  such  convict 
Jiad  learned  and  practiced  any  mechanical  trade,  and  the 
clerk  of  the  court  shall  enter  the  facts  as  ascertained  and 
decided  by  the  court,  on  the  minutes  thereof,  and  shall  deliver 
a  certificate  stating  the  facts  as  ascertained,  to  the  sheriff  of 
the  county,  who  shall  cause  the  same  to  be  delivered  to  the 
warden  of  the  proper  prison  at  the  same  time  that  such 
convict  is  delivered  to  the  said  warden  pursuant  to  his  sen- 
tence. 

§  71.   No  convict  who  shall  hereafter  be  sentenced  to  <*™JC£ 
imprisonment  in  either  of  the  state  prisons  shall  be  permitted  Sotted 
to  work  therein  at  any  other  mechanical  trade  than  that  S^the?* 
which,  as  shall  appear  by  the  certificate  of  the  clerk  of  the  trad0- 
court  in  which  he  was  convicted,  such  convict  had  learned 
and  practiced  previous  to  his  conviction,  except  in  the  making 
or  manufacture  of  articles  for  which  the  chief  supply  for  the 
consumption  of  this  state  is  imported  from  other  countries  or 
states,  except  also,  that  the  convicts  at  Sing  Sing  maybe 

Digitized  by  VjOOQ IC 


804 


STATE  PRISONS. 


[past  IV. 


TITLE  1 


Trade  of 

eonrieU 

who  were 

previously 

Instate 

prison, 


Labor  for 


rtctstobe 
proscribed. 


Hot  to 
work  for 
officers. 


Penalty  for 
blring  con- 
TlcU  con- 
trary to  law. 


Attorney- 
general  to 
prosecute 
in  certain 


Letting  of 
contracts 
for  convict 
labor. 


employed  in  the  cutting  and  manufacture  of  stone,  and  the 
convicts  at  Clinton  in  the  manufacture  of  iron. 

g  72.  If  the  agent  or  warden  of  the  prison  in  which  any 
convict  shall  be  detained  shall  ascertain  that  such  convict  had 
been  previously  in  a  state  prison  or  penitentiary,  he  may  in 
his  discretion,  direct  such  convict  to  be  employed  in  the  same 
kind  of  labor  in  which  he  had  been  employed  during  such 
former  imprisonment,  notwithstanding  it  may  appear  from 
the  certificate  of  the  convict  that  a  different  trade  had  been 
learned  or  practiced  by  him ;  and  if  the  agent  of  either  prison 
shall  ascertain  to  his  entire  satisfaction,  that  any  convict  so 
certified,  had  not  in  fact  learned  and  practiced  previous  to  his 
conviction,  the  trade  mentioned  in  his  certificate,  he  may  with 
the  approbation  of  the  inspector  then  having  charge  of  such 
prison,  direct  such  convict  to  be  employed  in  the  trade  or 
kind  of  labor  which  he  shall  have  ascertained  by  competent 
proof  that  such  convict  had  previously  learned  and  practiced. 

§  73.  The  inspectors  may,  by  order  from  time  to  time,  pre- 
scribe the  kind  of  labor  in  which  the  female  convicts  in  the 
Sing  Sing  prison  shall  be  employed,  having  due  regard,  in 
making  such  order,  to  the  mechanical  interest  of  the  citizens 
of  the  state. 

§  74.  No  inspector,  agent,  warden  or  other  officer  of  either 
of  the  prisons  of  this  state  shall  employ  the  labor  of  any 
convict  or  other  person  employed  in  such  prison  on  any  work 
in  which  such  inspector,  agent  or  other  officer  shall  be  inte- 
rested. 

§  75.  Any  inspector,  agent  or  warden  of  either  of  the  state 
prisons  who  shall  knowingly  let  or  hire,  or  consent  to  the  let- 
ting or  hiring  of  the  labor  or  services  of  a  convict  contrary  to 
law,  and  any  officer  of  either  prison  who  shall,  knowingly  or 
wilfully,  cause  a  convict  to  be  employed  at  work  prohibited 
by  law,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall/ 
dn  conviction,  be  punished  by  fine,  in  a  sum  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  a  county  jail  not 
exceeding  one  year. 

§  76.  Whenever  a  complaint  shall  be  made  to  the  attorney- 
general,  accompanied  by  satisfactory  information  that  any 
of  the  provisions  of  the  two  last  preceding  sections  have  been 
violated  by  an  inspector,  or  by  any  officer  of  either  of  the 
prisons,  it  shall  be  his  duty  to  cause  the  offender  to  be  prose- 
cuted, and  any  indictment  for  such  an  offence  may  be  found 
or  tried  in  any  county  in  which  the  offence  was  committed,  or 
in  an  adjoining  county. 

§  77.  Whenever  the  board  of  inspectors  shall  deem  it  expe- 
dient and  proper  for  the  agent  and  warden  of  either  of  the 
prisons  to  enter  into  any  contract  for  the  labor  and  services  of 
convicts  for  a  term  of  more  than  one  year  it  shall  be  the  duty 
of  said  board  to  pass  a  resolution  to  that  effect,  specifying 
the  number  of  convicts  whose  labor  and  services  are  to  be 
let,  the  prison  in  which  they  are  confined,  the  business  at 
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which  they  are  to  be  employed,  the  number  of  years  for  which 
their  labor  and  services  are  to  be  let,  the  time  the  contracts 
shall  commence,  the  shop  room,  yard  room,  store  room, 
hydraulic  or  steam  power  machinery,  and  other  facilities,  if 
any  there  be,  for  the  business  which  will  be  furnished  with  the 
labor  and  services  to  be  let,  directing  the  warden  to  advertise 
for  sealed  proposals  therefor  in  the  state  paper,  in  one  news- 
paper published  in  the  county  where  said  prison  is  located, 
and  in  one  newspaper  published  in  each  of  the  cities  of  this 
state. 

Upon  the  passage  of  any  such  resolution  and  serving  a  copy 
thereof  upon  the  agent  and  warden,  that  officer  shall  proceed 
at  once  to  execute  it  by  preparing  and  publishing  for  the 
period  of  thirty  days  next  preceding  the  time  fixed  for  open- 
ing such  proposals,  the  notice  requ&ed,  in  the  manner  above 
provided,  and  by  preparing  a  duplicate  form  of  the  contract 
to  be  entered  into  with  the  date,  amount  of  compensation  per 
day,  and  names  of  contractors  and  their  sureties  in  blank,  to 
be  approved  by  the  inspectors  or  a  majority  of  them,  a  copy 
whereof  shall  be  deposited  with  the  clerk  of  the  prison  at 
which  such  convict  labor  is  to  be  let,  for  the  inspection  of  all 
persons  desirous  of  proposing  therefor,  for  at  least  the  period 
of  twenty  days  prior  to  the  time  fixed  in  such  notice  for  open- 
ing such  proposals. 

The  agent  and  warden  shall  receive  and  preserve,  unopened, 
all  the  sealed  proposals  for  the  said  labor  and  services  which 
shall  be  delivered  to  or  received  by  him  up  to  the  day  and 
hour  mentioned  in  his  published  notice,  and  no  longer; 
and  shall  thereupon,  or  as  soon  thereafter  as  the  board  of 
inspectors  shall  convene,  lay  said  proposals  before  the  board 
of  inspectors,  who  shall  proceed,  publicly,  at  once,  to  open 
and  canvass  such  of  them  as  shall  be  substantially  in  the 
form  prescribed  in  the  published  notice  of  the  agent  and 
warden,  and  as  shall  be  accompanied  by  an  offer  to  enter  into 
the  contract  for  the  labor  of  such  convicts  prepared  as  afore- 
said, with  the  names  of  the  bidders  and  the  price  per  day  for 
the  labor  and  services  of  the  convicts  which  he  or  they  pro- 
pose to  pay,  with  the  names  also  of  at  least  two  sufficient 
sureties,  accompanied  by  their  written  consent  to  become 
sureties  in  such  contract,  and  shall  award  the  contract  for 
such  labor  and  services  to  the  person  or  persons  who  shall  be 
found  to  'be  by  said  canvass  the  highest  bidder  or  bidders 
therefor. 

The  board  shall  thereupon  direct  the  agent  and  warden  to 
fill  up  the  blanks  in  such  contract  pursuant  to  such  proposal, 
and  execute  the  same  with  such  bidder  or  bidders;  which 
contract  when  so  filled  up  and  signed,  and  approved  by  the 
inspectors  or  a  majority  of  them  as  to  the  sufficiency  of 
the  sureties  therein,  shall  be  a  valid  contract  in  law  between 
the  parties  thereto  and  their  sureties: 

H— 102 
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Provided,  however,  that  no  such  contract  shall  be  executed 
by  said  agent  and  warden  of  either  prison  which  shall  contain 
any  stipulation  on  the  part  of  the  agent  and  warden  to  accept 
any  less  than  the  full  contract  price,  which  shall  be  the  price 
per  day  only,  for  the  labor  and  services  of  any  of  the  convicts 
referred  to  in  said  contract,  or  that  the  said  convicts  shall 
execute  any  specific  amount  of  labor  per  day,  per  month  or 
year,  or  that  they  shall  have  or  possess  any  particular  degree 
of  skill  in  the  trade  or  business  at  which  they  are  to  be 
employed,  or  that  the  contractor  or  contractors  shall  have  any 
accommodations  or  facilities  for  business  or  privileges  whicb 
were  not  specified  in  the  contract  so  prepared  as  aforesaid,  01 
that  the  agent  and  warden  shall  maintain  any  particular  kind, 
standard  or  quality  of  discipline  in  said  prison  over  said  con- 
victs during  the  time  they  shall  be  employed  under  said 
contract: 

And  provided,  further,  that  no  such  contract  shall  be 
awarded  by  the  agent  and  warden,  or  be  valid  in  law  if  it  ran 
for  a  longer  time  than  five  years  from  the  time  when  it  is  by 
its  terms  to  commence;  and  if  it  shall  not  contain  a  stipula- 
tion on  the  part  of  the  contractor  or  contractors  to  pay  the 
contract  price  for  the  labor  and  services  therein  specified, 
monthly,  on  the  first  day  of  each  month  to  the  agent  and 
warden  at  his  office  at  the  prison,  and  that  the  agent  and 
warden  may,  by  and  with  the  consent  of  the  board  of  inspec- 
tors or  a  majority  of  them,  annul  the  said  contract  and 
declare  it  void,  if  said  contractor  or  contractors. shall  at  any 
time  neglect  or  refuse  to  make  the  monthly  payments  within 
ten  days  from  the  time  they  shall  respectively  fill  due: 

And  every  such  contract  shall  likewise  contain  a  stipula- 
tion that  the  state  will  not  be  held  responsible  for  any  loss 
sustained  by  fire  on  the  part  of  any  contractor  or  contractors. 

In  case  any  bidder  or  bidders  to  whom  any  contract  may 
be  awarded  shall  refuse,  or  shall  for  twenty-four  hours  after 
any  such  award  shall  be  made  to  him  or  them,  neglect  to 
execute  such  contract  with  at  least  two  sufficient  sureties  to  be 
approved  by  said  inspectors  or  a  majority  of  them;  and  every 
bidder  to  whom  such  contract  shall  be  so  awarded,  and  who 
shall  refuse  or  neglect,  as  aforesaid  to  execute  such  contract, 
shall  pay  to  the  agent  and  warden  and  his  successor  in  office, 
as  stipulated  damages  for  such  refusal  or  neglect,  a  sum  equal 
to  the  difference  between  the  aggregate  of  earnings  of  the 
number  of  convicts  specified  in  such  contract,  at  the  price  per 
day  named  in  the  proposal  of  such  bidder  for  the  term  of 
such  contract  and  the  aggregate  of  earnings  of  such  number 
of  convicts  at  the  price  per  day  at  which  the  same  shall  be 
finally  atwarded: 

And  such  agent  and  warden  shall  have  an  immediate  right 
of  action  against  such  bidder  so  neglecting  or  refusing  and 
his  proposed  sureties  for  the  recovery  of  such  damages, 
and  unless  the  same  shall  be  paid  within  thirty  days  after 
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reonal  demand  thereof  of  such  bidder  the  agent  and  warden 
ill  forthwith  bring  suit  for  the  recovery  thereof. 
If  upon  opening  such  proposals  the  said  inspectors,  with 
3  assent  of  the  agent,  shall  deem  it  for  the  interest  of  the 
kte  not  to  award  said  contract  to  any  such  bidders,  they 
%y  reject  all  of  said  proposals  and  re-advertise  the  same: 
And  if  after  awarding  such  contract  to  any  bidder  or  bid- 
*rs  who  shall  have  refused  or  neglected  to  enter  into  such 
attract,  the  said  inspectors  shall  not  deem  it  for  the  interest 
'  the  state  to  award  the  same  to  any  person  bidding  a  lower 
Ae  of  compensation,  they  may  reject  all  lower  bids  and  re- 
Ivertise; 

And  any  bidder  whose  proposal  shall  have  been  accepted 
y  the  inspectors,  and  who  shall  have  refused  to  enter  into 
ach  contract,  shall  be  liable  to  said  agent  and  warden  for  the 
xpenses  of  such  re-advertisements,  in  addition  to  the  dam- 
ges,  by  reason  of  such  refusal  or  neglect,  to  be  computed,  as 
Lereinbefore  provided. 

To  every  proposal  for  convict  labor,  shall  be  annexed  a 
ustiflcation  of  the  sureties  in  an  amount  in  the  aggregate 
lot  less  than  the  sum  of  five  thousand  dollars  over  and  above 
ill  debts  and  liabilities  and  property  exempt  from  levy  and 
*ale  on  execution. 

Laws  of  I860,  ch.  399,  §  12.    Post*  vol.  5,  p.  195. 

§  78.  The  convicts  in  each  prison  shall  be  supplied  with  g^j1^ 
provisions  by  contract,  to  be  made  by  the  agent  under  the  niehedby 
direction  of  the  inspectors,  with  such  person,  and  for  such  a  conlract- 
term  not  exceeding  one  year  as  the  inspectors  may  determine 
to  be  most  advantageous  to  the  state,  at  a  fixed  price  per  day 
for  each  convict,  or  they  may  at  their  option  require  the  agent 
of  the  prison  to  furnish  the  rations  by  purchase. 

§  79,  The  articles  of  food,  and  the  quantities  of  each  kind  The  articles 
shall  be  prescribed  by  the  inspectors  and  inserted  in  the  con-  p^g^d 
tract;  and  so  many  rations  shall  be  delivered  at  the  prison  tore.Bpec" 
daily,  or  at  such  other  times  as  may  be  agreed  on,  as  there 
are  convicts  confined  therein. 

§  80.  For  the  purpose  of  ascertaining  who  will  furnish  sup-  ^ot,ffeJf 
plies  on  the  lowest  terms,  the  agent  shall  cause  a  notice  to  ^Pte|"toh 
be  published  in  a  newspaper  printed  in  the  county  in  which  ed.pu   B ' 
the  prison  is  situated,  and  in  such  other  newspapers  and  for 
such  time  as  the  inspectors  shall  direct,  stating  the  particular 
supplies  wanted,  the  manner  in  which  they  are  to  be  delivered, 
and  the  time,  during  which  proposals  will  be  received  by  such 
agent,  for  furnishing  the  same. 

§  81.  The  proposals  to  be  offered  pursuant  to  such  notice,  JJ^2f£ 
shall  specify  the  lowest  price  per  ration  per  day,  and  the  con-  the  lowest 
tracts  shall  be  made  with  those  persons  whose  terms  shall  be  ,pr  cc" 
most  advantageous  to  the  state,  and  who  shall  give  satisfac- 
tory security  for  the  performance  of  their  contracts,  unless 
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the  inspectors  shall  deem  it  expedient  to  decline  all  proposals 
and  advertise  anew. 

§  82.  All  contracts  to  be  made  under  this  article  shall  be 
reduced  to  writing  and  signed  by  the  parties ;  a  duplicate  so 
signed  of  every  such  contract  shall  be  filed  with  the  clerk 
of  the  prison,  and  a  copy  thereof  shall  be  delivered  to  the 
inspector. 

S  83.  No  iuspector,  agent  or  other  officer  or  person  em- 
ployed at  either  of  the  prisons,  shall  be  directly  or  indirectly 
interested  in  any  contract,  purchase  or  sale,  for,  by,  or  on  ac- 
count of  such  prison,  nor  shall  any  inspector,  officer,  keeper 
or  guard,  or  other  person  employed  at  such  prison,  accept  of 
any  present  from  any  contractor  or  contractor's  agent,  either 
directly  or  indirectly,  nor  shall  any  person  whatever  convey 
into  either  of  the  prisons  of  this  state  any  article  for  the  use 
of  the  convicts  prohibited  by  the  rules  of  the  inspectors  or  by 
the  laws  of  the  state.  Aiiy  person  violating  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  punishable  as  such. 

See  Laws  of  1855,  ch.  552,  §  10 ;  1854,  ch.  240.    Post,  vol.  5,  pp.  108, 
192. 
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ARTICLE  THIRD. 

REGULATIONS  CONCERNING  THE  DISPOSITION,  TREATMENT  AND  CONDUCT 

OF  PRISONERS. 

Sec.  84.  Male  convicts  where  to  be  sent 

85.  Female  to  Sing  Sing. 

86.  Certificates  of  conviction. 

87.  Pay  for  transporting  convicts. 

88.  Removal  from  one  prison  to  another. 

89.  Intercourse  prohibited. 

90.  Expense  of  removal. 

91.  Convicts  under  11  years  of  age. 

92.  Expense  of  removing  same. 

93.  To  be  a  county  charge. 

94.  Pestilential  diseases. 

95.  In  case  of  fire. 

96.  97,  98,  99.  Insane  convicts. 

100.  Insane  female  convicts. 

101.  Expense  of  removal. 

102.  Coroners1  inquests,  when. 

103.  To  be  kept  at  hard  labor. 

104.  In  separate  cells  at  night 

105.  Clothing  and  bedding  and  food. 

106.  Violence  by  convicts. 

107.  Visiting  the  prisons. 

108.  Whipping  prohibited. 

109.  110.  Escaped  convicts. 

§  84.  All  male  convicts  sentenced  in  the  first  and  second 
judicial  districts  to  an  imprisonment  in  a  state  prison,  shall 
be  confined  in  the  state  prison  at  Sing  Sing,  and  all  so  sen* 
tenced  in  the  fifth,  sixth,  seventh  and  eighth  judicial  districts, 
in  the  state  prison  at  Auburn,  and  all  so  sentenced  in  the 
other  judicial  districts  of  the  state,  in  the  Clinton  state  prison; 
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but  whenever  it  shall  appear  to  the  inspectors  that  either  ART<  ** 
prison  has,  or  is  likely  to  have  more  convicts  than  there  are 
cells  therein,  they  may  by  warrant,  order  the  agent  of  such 
prison  to  transport  such  a  number  of  convicts  therefrom  to 
one  or  each  of  the  other  prisons  as  the  relief  of  the  prison  so 
overstocked  may  require;  and  such  warrants  may  be  renewed 
by  them  so  often  as  the  necessity  may  exist.    . 

§  86.  All  female  convicts  sentenced  in  any  county  in  the  *JJ^ 
state  to  imprisonment  in  a  state  prison,  shall  be  confined  in 
the  female  convict  prison  at  Sing  Sing. 

§  86.  Whenever  any  convict  shall  be  delivered  to  the  warden  ofecoS5ilc 
of  the  state  prison,  the  officer  having  snch  convict  in  his  ^v£ebd 
charge  shall  deliver  to  such  warden  the  certified  copy  of  the  with  con- 
sentence  received  by  such  officer  from  the  clerk  of  the  court 
by  which  such  convict  shall  have  been  sentenced,  and  to  take 
from  the  warden  a  certificate  of  the  delivery  of  such  convict. 

§  87.  The  agents  of  each  state  prison  shall  pay  to  the  ^{^Jr, 
sheriffs  or  their  deputies  for  transporting  convicts  to  the  prison,  ™j£n9m 
the  fees  to  which  such  sheriffs  or  their  deputies  shall  by  law  ©Evicts. 
be  entitled  provided  there  shall  be  funds  belonging  to  such 
prison  sufficient  to  warrant  such  expenditure  and  meet  the 
current  demands  for  its  support ;  if  not,  the  agent  shall  so 
certify,  and  in  that  case,  such  fees  shall  be  paid  from  the 
treasury  upon  the  warrant  of  the  comptroller. 

See  Laws  of  1849,  ch.  132.    Posl*  vol  6,  p.  191. 

§  88.  Whenever  a  removal  of  convicts  from  one  prison  to  J^J81011 
another  shall  be  ordered,  the  warden  shall  cause  the  convicts  jjjjjj^ 
so  to  be  removed  to  be  sufficiently  chained  in  pairs,  and  S>m  oife 
transported  to  the  prison  to  which  they  shall  be  sent,  and  shall  another1.0 
deliver  such  convicts,  with  the  certified  copies  of  their  sen- 
tences to  the  warden  of  the  prison  to  which  they  shall  be 
removed,  the  warden  of  which  prison  shall  receive  and  keep 
them  according  to  their  sentences,  as  if  they  had  been  origi- 
nally committed  to  such  prison. 

§  89.  The  persons  so  employed  to  conduct  such  convicts,  SmfouE? 
shall  prohibit  all  intercourse  between  them  and  other  persons,  pjjjgjjj^ 
and  may  inflict  any  reasonable  and  necessary  correction  upon  pr 
the  convicts  for  disobedience  or  misconduct  in  any  respect. 

§  90.   The   expenses  of  sustaining  such   convicts  while  f?*™"? 
travelling,  with  all  other  expenses  necessarily  incurred  in  be  paid. 
their  removal,  shall  be  audited  by  the  comptroller,  and  paid 
by  the  agent  of  the  prison  whence  the  prisoner  shall  be 
removed,  out  of  any  monies  in  his  hands  belonging  to  the 
state. 

§  91.  The  agent  of  each  prison,  whenever  the  inspectors  S°dercn 
shall  so  direct  by  a  warrant  under  their  hands,  shall  convey  |J55£J££ 
any  convicts  who  shall  be  tinder  the  age  of  seventeen  years,  $**0,el8C 
to  the  house  of  refuge  in  the  city  of  New-York  who  shall  °  rc  nge' 
there  be  confined  according  to  the  rules  and  regulations  of 
the  said  house  of  refuge,  the  expenses  of  such  removal  shall 
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be  the  same  as  allowed  to  sheriffs  for  like  services,  and  a 
charge  upon  such  prison  as  a  part  of  its  ordinary  expenses,  to 
be  certified  by  the  inspector. 

See  Laws  of  I860,  eh.  24.    Post,  vol.  6,  p.  218. 

§  92.  The  expenses  of  such  removal  shall  be  first  paid  out 
of  any  funds  of  the  prison  not  otherwise  appropriated,  and 
shall  be  certified  by  the  agent ;  it  shall  also  be  the  duty  of 
the  agent  of  the  prison  to  make  out  a  certificate  of  such 
expenses,  and  transmit  the  same  or  a  counterpart  thereof,  to 
the  sheriff  in  each  county  in  which  any  such  convicts  were 
sentenced;  the  sheriffs  receiving  such  certificate  shall  present 
the  same  to  the  board  of  supervisors  of  the  county,  at  the 
first  annual  meeting  thereafter. 

§  93.  The  board  of  supervisors  shall  raise  the  amount  speci- 
fied in  such  certificate,  as  a  county  charge,  and  the  treasurer 
of  the  county,  within  ten  days  after  receiving  the  amount, 
shall  remit  the  same  to  the  agent  of  the  prison. 

§  94.  In  case  any  pestilence  or  contagious  disease  should 
break  out  among  the  convicts  in  either  of  the  state  prisons, 
or  iu  the  vicinity  of  such  prisons,  the  inspectors  may  cause 
the  convicts  confined  in  such  prison,  or  any  of  them,  to  be 
removed  to  some  suitable  place  of  security  where  such  of  them 
as  may  be  sick  shall  receive  all  necessary  care  and  medical 
assistance ;  such  convicts  shall  be  returned  as  soon  as  may  be 
to  the  state  prison  from  which  they  were  taken,  to  be  confined 
therein  according  to  their  respective  sentences. 

S  95.  Whenever  by  reason  of  any  state  prison  or  any  build- 
ing contiguous  to  such  prison  being  on  fire,  there  shall  be 
reason  to  apprehend  that  the  convicts  may  be  injured  or 
endangered  by  such  fire,  or  may  escape,  it  shall  be  the  duty 
of  the  warden  to  remove  such  convicts  to  some  safe  and  con- 
venient place,  and  there  confine  them  until  the  necessity  of 
such  removal  shall  have  ceased. 

§  96.  The  inspectors  of  the  prisons  of  this  state  are  hereby 
authorized  and  required  without  delay  to  make  the  necessary 
and  suitable  provisions  in  one  of  the  state  prisons  of  this 
state  and  the  removal  to  such  place  for  safe  keeping  and 
proper  care  all  the  insane  convicts  now  in  the  state  lunatic 
asylum  at  Utica:  and  whenever  the  physician  of  a  state 
prison  shall  duly  report  to  the  warden  of  such  prison  that 
any  convict  confined  therein  is  so  far  insane  as  to  render  him 
dangerous,  or  an  improper  subject  of  prison  discipline,  it  shall 
be  the  duty  of  said  warden  to  remove  such  convict  to  the 
place  so  provided ;  and  the  officers  having  charge  of  such  place 
shall  receive  such  convict  and  retain  him  therein  at  the 
expense  of  the  state,  so  long  as  he  shall  continue  insane. 

Laws  of  1855,  eh.  456 ;  1857,  ch.  144.  Post,  toL  6f  p.  241. 

in  case  of  g  97.  If  such  insane  person  shall  recover  from  his  insanity 
be^Itoraed  before  the  expiration  of  the  term  for  which  he  was  sentenced, 
to  prison.    t]ie  0fficer  having  the  principal  charge  of  the  asylum  shall 
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give  notice  of  such  recovery  to  the  agent  of  the  prison  from    ***•  * 
which  such  convict  was  sent,  as  soon  as  in  his  judgment  such 
convict  may  be  safely  removed ;  and  it  shall  then  be  the  duty 
of  the  agent  to  cause  the  convict  to  be  returned  to  such  prison. 

§  98.  Whenever  the  warden  of  a  prison  shall  have  reason  Jf0^81™  * 
to  believe  that  any  convict  in  the  prison  was  insane  at  the  iSuSty  at 
time  he  committed  the  offence  for  which  he  was  sentenced,  SSviSfoS! 
such  warden  shall  communicate  in  writing  to  the  governor 
his  reason  for  such  opinion,  and. shall  refer  the  governor  to  all 
the  sources  of  information  with  which  he  may  be  acquainted, 
in  relation  to  the  insanity  of  such  convict. 

§  99.  When  any  convict  sent  to  the  state  lunatic  asylum  *g£tf 
under  and  by  virtue  of  the  provisions  of  this  act  shall  have  fiTcase? of 
remained  in  the  asylum  until  the  term  of  his  sentence  has  SSSSt*. 
expired,  the  managers  of  said  asylum  may  cause  such  insane 
convict  to  be  removed  at  the  expense  of  the  state  from  the 
asylum  to  the  county  of  which  he  is  a  resident,  to  be  placed 
under  the  care  and  charge  of  the  superintendents  of  the  poor 
of  such  county,  in  case  the  superintendent  of  the  asylum 
shall  certify  that  such  insane  convict  will  not  be  benefitted  by 
longer  remaining  in  the  asylum  and  that  he  can  probably  be 
made  comfortable  in  the  county  poor  house.    The  managers 
of  said  asylum  shall  be  authorised  to  give  at  the  expense  of 
the  state  to  any  patient  sent  to  the  asylum  under  the  pro- 
visions of  this  act,  and  who  shall  after  the  expiration  of  the 

i    term  of  his  sentence  be  discharged  from  the  asylum  recovered 
such  sum  not  exceeding  ten  dollars  as  will  defray  his  neces- 

i    sary  travelling  expenses  from  the  asylum  to  the  county  in 

i    which  he  last  resided. 

I  Laws  of  1848,  ch.  294. 

1  §  100.  The  preceding  six  sections  shall  all  be  construed  to  Female 
1  apply  to  the  convicts  in  the  female  convict  prison  at  Sing  convict9 
I    Sing. 

See  Laws  of  1857,  ch.  144.    Poet*  vol  5,  p.  242. 

!       §  101.   The  expense  of  removing  insane  convicts  to  the  Sjg^Jf ol 
1    lunatic  asylum,  and  returning  them  to  the  prison  from  which 

they  were  sent,  shall  be  paid  by  the  agent  of  said  prison,  out 
*    of  any  funds  belonging  to  the  prison,  in  his  hands. 
1       §  102-  Whenever  a  convict  shall  die  in  any  state  prison,  it  Jj^J}111 
1    shall  be  the  duty  of  the  inspector  having  charge  of  the  prison,  Sath  I  cor- 
I    and  of  the  warden,  physician  and  chaplain  of  the  prison,  if  SSS?^ 
i    they  or  either  of  them  shall  have  reason  to  believe  that  the  bcheld 
f    death  of  the  convict  arose  from  any  other  than  ordinary  sick- 
I    ness,  to  call  upon  the  coroner  having  jurisdiction,  to  hold  an 
I    inquest  upon  the  body  of  such  deceased  convict. 

§  103.  All  convicts  in  a  state  prison  other  than  such  as  axe  gjjjJJ^" 
i    confined  in  solitude,  shall  be  kept  constantly  employed  at  hard£bor. 

hard  labor  during  the  day  time,  except  when  incapable  of 
I    laboring  by  reason  of  sickness  or  bodily  infirmity. 

I 
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g  104.  Whenever  there  shall  be  a  sufficient  number  of  cells 
in  the  prison,  it  shall  be  the  duty  of  the  warden  to  keep  each 
convict  single  in  their  cell  at  night,  and  also  in  the  day  time 
when  not  employed. 

g  105.  The  clothing  and  bedding  of  the  convicts  shall  be 
of  coarse  materials,  and  shall  be  manufactured,  as  far  as 
practicable,  in  the  prison ;  they  shall  be  supplied  with  a  suffi- 
cient quantity  of  inferior  but  wholesome  food. 

g  106.  When  several  convicts  combined  or  any  single  con- 
vict, shall  offer  violence  to  any  officer  of  the  state  prison  or 
to  any  other  convict,  or  do  or  attempt  to  do  any  injury  to  the 
building  or  any  work  shop  or  to  any  appurtenances  thereof, 
or  shall  attempt  to  escape  or  shall  resist  or  disobey  any  lawful 
command,  the  officers  of  the  prison  shall  use  all  suitable 
means  to  defend  themselves,  to  enforce  the  observance  of 
discipline,  to  secure  the  persons  of  the  offenders,  and  to  pre- 
vent any  such  attempt  or  escape. 

g  107.  No  person  not  authorised  by  law  or  by  a  written 
permission  from  an  inspector,  shall  visit  any  state  prison,  or 
communicate  with  any  convict  therein  without  the  consent  of 
the  warden,  nor  without  such  consent  shall  any  person  bring 
into  or  convey  out  of  a  state  prison  any  letter  or  writing,  to 
or  from  any  convict,  nor  shall  any  letter  or  writing  be  deli- 
vered to  a  convict,  or  if  written  by  a  convict,  be  sent  from  the 
prison  until  the  same  be  examined  and  read  by  the  warden, 
or  by  some  other  officer  of  the  prison  duly  authorized  by  the 
warden :  Whoever  shall  violate  this  provision  shall  be  deemed 
guilty  of  a  misdemeanor. 

g  108.  No  keeper  in  any  state  prison  shall  inflict  any  blows 
whatever  upon  any  convict,  unless  in  self  defence  or  to  sup- 
press a  revolt  or  insurrection.  If  in  the  opinion  of  the  warden 
of  such  prison,  it  shall  be  deemed  necessary,  in  any  case  to 
inflict  unusual  punishment  in  order  to  produce  the  entire  sub- 
mission or  obedience  of  any  convict,  it  shall  be  the  duty  of 
such  warden  to  confine  such  convict  immediately  in  a  cell, 
upon  a  short  allowance,  and  to  retain  him  therein  until  he 
shall  be  reduced  to  submission  and  obedience.  The  short 
allowance  to  each  convict  so  confined  shall  be  prescribed  by 
the  physician,  whose  duty  it  shall  be  to  visit  such  convict  and 
examine  daily  into  the  state  of  his  health,  until  the  convict  be 
released  from  solitary  confinement  and  returned  to  his  labor. 

g  109.  Whenever  any  convict  confined  in  a  state  prison 
shall  escape  therefrom,  it  shall  be  the  duty  of  the  agent  and 
warden  of  the  prison  to  take  all  proper  measures  for  the 
apprehension  of  the  convict  or  convicts  so  escaped,  and  in  his 
discretion  he  may  offer  a  reward  not  exceeding  fifty  dollars 
for  the  apprehension  and  delivery  of  every  such  convict  or 
convicts ;  and  with  the  consent  of  the  inspector  in  charge  of 
the  prison,  such  reward  may  be  increased  to  a  sum  not. 
exceeding  two  hundred  and  fifty  dollars  each. 

Laws  of  1860,  ch  399.    Post,  vol.  5,  p.  $02. 
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g  110.  AU  suitable  rewards  and  other  sums  of  money  Rewards 
necessarily  paid  for  advertising  and  apprehending  any  con- how  to  bo 
vict  who  may  escape  from  a  state  prison,  shall  be  paid  by  the  pa 
agent  out  of  the  funds  of  the  prison. 

See  Laws  of  1860,  ch.  399,  vol.  5,  p.  202  ;  1857,  ch.  144,  vol.  6,  p.  242 ; 
1855,  ch.  456,  vol.  5,  p.  241 ;  1850,  ch.  24,  vol.  5,  p.  218;  1848,  ch. 
294. 

ARTICLE  FOURTH. 

SPECIAL  PROVISIONS  BBLA1XVB  TO  ONB  OB  MOBS  OF  THE  STATE  PRISONS* 

Sbc.  111.  Moneys  in  agents1  hands. 

112.  Two  military  companies. 

113.  How  to  be  formed  and  armed. 

114.  Arms  to  be  kept  in  order. 

115.  To  be  always  ready  for  service. 
.116.  Officers  how  appointed. 

117.  Members  not  to  be  firemen. 

118.  Names  of  the  companies. 

119.  Vacancies  how  filled. 

120.  Return  of  delinquents. 

121.  Delinquents  to  be  fined. 

122.  Fines  how  collected. 

123.  Fines  how  expended. 

124.  Officers  may  be  dismissed. 

125.  Ten  years  service. 

126.  Armories  to  be  kept. 

I  127.  A  fire  company  at  Auburn. 

128,  129.  Duty  of  firemen. 

190.  Firemen  when  exempt 
1  131.  When  entitled  to  a  discharge. 

182,  133.  Bodies  pf  deceased  convicts. 
1  134  Children  born  in  prison. 

!  135.  Agent  at  Clinton  to  draw  arms. 

I  136.  To  sell  ore  for  cash. 

,  137.  To  appropriate  certain  waters. 

138.  Uncultivated  lands  at  Clinton. 

139.  Clothing  for  Clinton  prison. 

1  140.  Other  prisons  to  be  credited. 

5  141.  Purchases  for  cash. 

142.  Agent  to  deposit  moneys. 

!  143.  Farm  at  Sing  Sing. 

(  144.  Sale  of  liquor  at  Clinton. 

'      §  HI*  The  moneys  which  may  from  time  to  time  be  in  the  Provision 
'  hands  of  the  agent  of  the  Sing  Sing  prison,  and  which  are  moneys1^ 
i  not  required  for  the  current  expenses  of  the  prison,  shall  be  ^Jj*^0' 
>  paid  into  the  treasury  of  this  state,  and  the  comptroller  shall  at  s?&gn  8 
I  keep  an  account  with  the  prison  in  which  the  sums  so  paid  Slns' 

into  the  treasury,  with  the  annual  interest  thereon,  shall  be 
i  credited  to  the  prison;  the  sums  thus  credited  shall  be  set 

apart  for  the  use  of  the  prison,  and  whenever  the  same  may 
I  be  required  for  the  ordinary  expenses  of  the  prison,  or  for 
I  any  expenses  authorised  by  law  connected  with  the  prison, 
i  they  may  be  drawn  from  the  treasury  by  the  agent  of  the 

prison  on  the  written,  direction  of  the  inspectors;  all  sums 
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titlb  a.    tkus  (jrawn  ^.om  the  treasury  shall  be  charged  to  the  prima 

in  the  account  kept  by  the  comptroller. 
two  mm        §  112.  For  the  safety  of  the  Sing  Sing  state  prison  a  miB- 
$?te?So"be  tary  company  shall  continue  to  be  organized  in  the  village  of 
organized,    g^g  ghig;  and  for  the  safety  of  the  Auburn  state  prison, » 
similar  company  shall  continue  to  be  organized  in  the  Tillage 
of  Auburn. 
how  to  be       §  113.  Each  of  the  said  companies  shall  be  formed  frnt 
JJSSS? Md  persons  liable  to  militia  duty  residing  in  the  vicinity  of  the 
prison  to  which  it  is  attached,  and  shall  consist  of  one  cap- 
tain, one  first  and  second  lieutenant,  four  sergeants,  fine 
corporals,  two  drummers,  two  fifers  and  forty-five  privates, 
who  shall  from  time  to  time,  as  may  be  necessary,  receive 
arms,  accoutrements  and  ammunition  from  the  state  arsenal 
at  Albany,  upon  the  order  of  the  agent  of  the  prison. 
Anna,  ac*.       S  114.  The  arms,  accoutrements  and  ammunition  received 
iS5oodpt    by  the  members  of  each  company  shall  be  kept  by  them  k 
°™cr-        good  order  for  their  use  when  called  upon  in  defence  of  the 
prison,  and  whenever  such  arms,  accoutrements  and  ammuni- 
tion shall  be  delivered,  the  person  receiving  the  same  shall 
execute  a  precept  therefor,  stating  the  purpose  to  which  the 
same  are  to  be  applied, 
companies      §  115.  Each  of  said  companies  shall  always  be  ready  fit 
^a%raro?ys  immediate  service  and  shall  repair  with  their  arms  on  the  to 
service,      alarm  or  notice  from  the  warden  or  principal  officer  of  the 
prison,  to  the  prison,  and  there  aid  and  assist  under  his  direc- 
tion, in  defence  of  the  prison  and  iu  preventing  the  escape  of 
the  convicts,  or  the  execution  of  any  iiyury  threatened  or 
premeditated  by  them,  and  shall  be  under  his  sole  control. 
companies      §  116.  Each  of  said  companies  shall  be  formed  and  organ- 
S£d  omee?2  ized  by  the  commander-in-chief,  and  the  officers   thereof 
pointed,      designated,  appointed  and  commissioned  as  in  the  case  of 
uniform  companies,  and  the  persons  composing  said  compa- 
nies shall  be  exempt  from  ail  other  militia  duty,  and  fiJa 
serving  on  any  grand  or  petit  jury  so  long  as  they  dial 
respectively  continue  to  be  members  of  such  companies. 
Restriction      §  117.  No  person  duly  enlisted  into  said  companies,  shall, 
"J^u"'     without  the  written  consent  of  the  commanding  officers  d 
firemen,      ^he  company  to  which  he  belongs,  leave  the  same  to  serve  a* 
fireman  in  any  fire  company,  or  to  enlist  into  any  other  con* 
pany  of  militia,  except  in  case  of  a  removal  from  out  of  tin 
beat  of  said  company. 
Named         *  §  118.  The  said  companies  shall  respectively  be  called 
Gau^and  known,  the  first  by  the  name  of  the  Sing  Sing  Gi 
Gaini?.      ^d  *he  other  by  the  name  of  the  Auburn  Guards,  and 
be  ordered  out  for  drill  and  exercise  by  the  comm 
officer  thereof  not  less  than  six  nor  more  than  ten  times 
any  one  year. 
vacancies       §  119.  Whenever  the  office  of  captain  or  subaltern  in  dt 
nSed.tobo    of  the  said  companies  shall  be  vacant,  the  same  shall  be 
in  the  manner  now  provided  by  law  for  filling  vacancies 
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the  companies  of  the  militia  of  this  state,  except  that  the    *"*"  * 
wardens  of  the  prison  to  which  the  company  in  which  any 
such  vacancy  should  happen  shall  be  attached,  shall  cause 
the  necessary  notices  of  an  election  to  fill  vacancies,  to  be 
served  on  the  members  of  the  companies. 

§  120.  The  commanding  officer  of  each  company  shall  S?^™^ 
return  as  delinquents,  to  the  inspector  having  charge  of  the  to bomade. 
prison,  any  non-commissioned  officer,  musician  or  private  of 
the  company,  who  shall  not  appear  on  parade  in  the  complete 
uniform  of  the  company,  or  who  shall  be  guilty  of  any  neglect 
of  duty  or  improper  conduct  on  parade. 

§  121.  The  inspectors  of  the. prison  may  summon  any  per-  mi*  ^ 
son  so  returned  as  a  delinquent  to  appear  before  them  at  such  3e  fined?*' 
time  and  place  as  they  shall  appoint,  to  answer  to  such  alleged 
delinquency,  and  upon  proof  of  such  summons  having  been 
served,  may  proceed  at  the  time  and  place  therein  specified, 
to  impose  upon  such  delinquent  such  fine  not  exceeding  five 
dollars  for  each  offence,  as  in  their  judgment  the  case  may 
require. 

§  122.  The  president  of  the  board  of  inspectors  shall  make  5b?<£?-w 
out  his  warrant  for  the  collection  of  such  fines,  in  like  manner  i«*ed. 
and  with  like  effect  as  a  president  of  a  court  martial,  the 
warrant  shall  be  directed  to  any  constable  in  the  county  in 
which  the  fine  shall  be  imposed,  commanding  him  to  levy  and 
collect  such  fine;  and  such  constable  shall  collect  such  fine  in 
like  manner  as  other  militia  fines  are  now  directed  by  law  to 
be  collected. 

§  123.  All  moneys  collected  by  virtue  of  such  warrant  shall  JSJ^J^ 
be  paid  over  to  the  commanding  officer  of  the  company  to  disposed  of 
which  the  delinquent,  upon  whom  such  fines  ihay  be  imposed 
shall  belong,  and  may  be  disposed  of  by  a  vote  of  the  com- 
pany for  any  beneficial  purpose  that  the  company  may  direct. 

§  124.  If  any  officer  of  either  of  the  said  companies  shall  Jf^^ 
neglect  to  perform  any  duty  enjoined  upon  him  by  law,  it  affiwdfaT 
shall  be  the  duty  of  the  commander-in-chief,  upon  such  neg-  33*?*  ° 
lect  being  reported  by  the  inspectors,  to  dismiss  such  officer 
from  the  company ;  and  if  any  non-commissioned  officer  or 
private  shall  re&se  or  neglect  to  perform  his  duties,  such 
delinquent,  in  addition  to  the  fine  hereinbefore  prescribed,  may 
be  discharged  by  the  commanding  officer  of  the  company  to 
which  he  shall  belong,  and  another  person  may  be  enrolled 
in  his  stead. 

§  125.  Every  non-commissioned  officer,  musician  or  private  Bwrto^ 
of  either  of  said  companies  who  shall  serve  faithfully  therein  exemSt"8  * 
for  the  period  of  ten  years,  shall  hereafter  be  exempt  from  JS5ttotore 
military  duty  in  this  state  except  in  cases  of  insurrection  or  dnty- 
invasion. 

§  126.  It  shall  be  the  duty  of  the  inspectors  to  keep  in  ^gWjJj* 
repair  the  armories  hereafter  erected  or  used  at  Sing  Sing  or  repair. 
Auburn  for  the  use  and  convenience  of  the  company  of  guards 
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TITLE  a 


Fire  com- 
pany at 
Auburn 
prison. 

To  attend 
on  alarm  of 
fire. 


To  attend 
totheflre 
engine. 


Privileges 
of  members 
of  the  com- 
pany. 


When  enti- 
tled to  dis- 
charge. 


Bodies  of 

convicts 

dyingat 

SingBing 

when  to  oe 

given  for 

dissection. 


The  like  at 
the  Auburn 
prison. 


Children 
born  in  the 
female  con- 
vict  prison 
Sing  Sing 
to  be  sent 
to  poor 
house. 


attached  to  the  prison,  and  the  expense  attending  such  repairs 
shall  be  paid  out  of  the  funds  of  the  prison. 

§  127.  There  shall  continue  to  be  organized  in  the  vicinity 
of  the  prison  at  Auburn,  one  fire  company,  to  consist  of  one 
foreman  and  thirty-six  men  residing  in  that  vicinity. 

§  128.  It  shall  be  the  duty  of  the  said  company,  on  the 
first  alarm  or  notice  of  a  fire  in  the  prison,  or  in  any  of  the 
adjacent  buildings,  to  repair  to  the  prison,  and  there  to  uae 
and  manage,  under  the  direction  of  the  warden,  the  engine 
belonging  to  the  prison,  and  to  aid  by  all  means  in  their 
power,  in  the  preservation  Of  the  prison,  and  of  the  persons 
confined  therein. 

§  129.  It  shall  also  be  the  duty  of  the  said  company  to 
attend  to  the  said  engine,  and  to  exercise  and  try  it  at  snch 
stated  times  as  the  inspectors  or  agent  shall  prescribe,  and  the 
inspectors  may  in  their  discretion,  remove  any  member  of 
the  company  and  appoint  another  person  in  his  stead. 

§  130.  The  members  of  the'  said  company  shall  upon  the 
certificate  of  the  board  of  inspectors  be  exempt  from  serving 
on  juries,  and  from  serving  in  the  militia,  except  in  cases  of 
invasion  or  insurrection,  so  long  as  they  shall  continue  such 
members. 

§  131.  The  members  of  the  company,  after  a  service  of  nine 
years  therein,  shall  be  forever  exempt  from  militia  duty, 
except  in  time  of  war  or  insurrection,  and  shall  be  entitled  to 
a  discharge  from  the  company. 

§  132.  Whenever  a  convict  shall  die  in  the  Sing  Sing  prison, 
it  shall  be  the  duty  of  the  warden,  unless  the  body  of  stoeh 
convict  be  taken  away  for  interment  by  the  relatives  or  frien<to 
of  the  deceased  within  twenty-four  hours  after  his  death,  to 
deliver  on  demand,  such  dead  body  to  the  agent  of  the  college 
of  physicians  and  surgeons  in  the  city  of  New-York,  or  to  the 
agent  of  the  medical  faculty  of  the  university  of  the  city  of 
New-York,  so  that  one-half  of  the  number  of  such  dead 
bodies  shall  be  delivered  to  each  institution. 

§  133.  It  shall  in  like  manner  be  the  duty  of  the  warden  of 
the  Auburn  state  prison,  whenever  a  convict  shall  die  in  that 
prison,  whose  body  shall  not  be  taken  away  for  interment  by 
his  relatives  or  friends  within  twenty-four  hours  after  hi 
death,  to  deliver  on  demand,  such  dead  body  to  the  agent  of 
the  medical  faculty  of  the  university  of  Buffalo,  or  to  the 
agent  of  the  medical  faculty  of  Geneva  college,  so  that  one- 
half  of  the  number  of  such  dead  bodies  shall  be  delivered  to 
each  institution. 

§  134.  All  children  that  have  been  or  shall  be  bora  ol 
female  convicts  in  the  female  convict  prison  at  Sing  Sing; 
may  by  an  order  of  the  agent  having  at  the  time  charge  it 
the  prison,  be  sent  to  the  poor  house  in  the  county  of  West- 
chester, to  be  there  supported  upon  such  terms  as  may  be 
agreed  upon  between  the  agent  and  the  superintendents  of 
the  poor  of  the  said  county,  and  all  expenses  incurred  thereby 
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shall  be  paid  by  the  agent  of  the  prison  out  of  the  funds     ART#  * 
thereof. 

g  135.  The  agent  of  the  Clinton  prison  is  authorised  to  ^fiJJ**' 
draw  from  time  to  time  from  the  state  arsenal  in  the  city  of  pnwnnto 
Albany,  such  arms  and  ammunitions  as  he  may  deemneces-  &?.wa^n,,!, 
sary  for  the  use  of  the  keepers  and  guards  of  the  prison. 

g  130.  The  said  agent  is  authorised  to  sell  and  dispose  of  £o*eiioni 
ore  that  may  be  prepared  by  the  convicts  at  the  state  prison  cSSy?" 
for  cash  only,  and  not  on  credit;  the  proceeds  of  such  sales 
shall  be  applied  to  the  support  of  the  prison. 

§  137.  The  agent  of  said  prison  is  authorised  to  appropriate  T]JgJ2J. 
to  the  use  thereof,  all  waters  upon  the  tract  purchased  for  the  uin  water* 
establishment  of  said  prison ;  and  any  person  claiming  dam-  the^rEo™1 
ages  in  consequence  of  such  appropriation  of  water,  shall, 
within  six  months  thereafter,  make  application  to  the  county 
judge  of  the  county  of  Clinton,  who  shall  appoint  tbree  com- 
missioners not  interested  in  lands  through  which  the  stream 
or  streams  of  water  so  appropriated  may  have  previously  run, 
who  shall  personally  examine  the  lands  of  the  applicant  and 
make  an  estimate  of  the  damages  he  has  sustained  by  reason 
of  such  appropriation  of  water,  which  estimates  shall  be 
reduced  to  writing,  subscribed  and  sworn  to  by  said  commis- 
sioners and  then  transmitted  to  the  comptroller  of  this  state, 
who  shall  thereupon  pay  the  estimated  damages  of  the  appli- 
cant out  of  the  funds  appropriated  for  said  prison. 

§  138.  All  uncultivated  lands  belonging  to  the  state  of  certain  mi 
New-York,  or  which  may  hereafter  become  the  property  SSSdL^lha 
of  said  state,  and  which  shall  be  situated  within  twenty  b?£id?1  lo 
miles  of  the  said  prison,  shall  be  withdrawn  from  sale  and 
shall  be  retained  by  the  state  for  the  purpose  of  furnishing 
fuel  for  the  manufacture  of  iron  by  the  convicts  in  the  said 
orison. 

See  Laws  of  1845,  ch.  10 ;  1851,  cK  259. 

§  139.  All  necessary  clothing  for  the  use  of  the  convicts  in  ^Swctf  fSr 
the  Clinton  prison  shall  be  manufactured  by  the  convicts  cunton"  a 
in  the  Auburn  and  Sing  Sing  prisons,  whenever  a  written  pr,8on' 
order  for  that  purpose  shall  be  made  by  the  inspectors  and  be 
delivered  to  the  respective  agents  of  those  prisons. 

§  140.  The  Sing  Sing  and  Auburn  prisons  shall  respectively  The  «n| 
have  credit  on  the  books  of  the  comptroller  for  the  value  of  ao&J£ 
any  cloth  or  clothing  manufactured  in  such  prisons  in  con-  j£S©aited 
formity  to  law,  for  the  use  of  the  CUntoji  prison  on  making  ^gfoth' 
specific  returns  thereof,  verified  as  to  quantity  and  value  by 
the  affidavit  of  the  agent  of  the  prison  naanufacturing  the 
same.    The  sum  so  to  be  credited  shall  be  paid  by  the  trea- 
surer on  the  warrant  of  the  comptroller,  out  of  any  monies 
in  the  treasury- not  otherwise  appropriated,  to  the  order  of 
the  inspectors,  whenever  such  payment  shall  ^become  neces- 
sary to  defray  the  expenses  of  the  prison  entitled  to  the  credit. 

g  141.  TBe  agent  of  the  Clinton  prison  shall  not  deposit  or  JJ^JJ* 

Digitized  by  VjOOQ  IC 


818  GENERAL  PROVISIONS  AS  TO  PRISONS,  [putt*. 

th™toton  pledge  any  article  produced  by  the  labor  of  the  convicts, by 
l£«Shtol,a  way  °f  security  for  monies  borrowed  on  the  credit  thereof  or 
m  otherwise,  and  all  articles  purchased  by  him  for  the  use  of 

the  prison  or  to  be  employed  in  conducting  any  of  its  opera- 
tions, shall  be  purchased  for  cash  and  not  upon  credit,  unless 
the  inspector  having  charge  of  the  prison  shall  otherwise 
direct.    The  agent  shall  make  sale  of  the  articles  produced 
by  the  labor  of  the  convicts,  in  such  manner  and  on  such 
terms  as  shall  be  prescribed  by  the  rules  and  regulations 
established  from  time  to  time  by  the  board  of  inspectors. 
Agent  to        §  142.  The  said  agent  shall,  under  the  direction  of  the 
meon?y£to    comptroller,  deposite  to  the  credit  of  the  state,  all  monies  he 
SeSSS!of  may  receive  from  the  sale  of  any  manufactures  produced  in 
the  said  prison,  whenever  the  same  shall  exceed  the  sum  of 
one  thousand  dollars,  and  shall  not  be  required  within  fifteen 
days  after  the  receipt  thereof  to  defray  the'  expenses  of  the 
prison. 
Ij™  **         §  143-  The  agent  of  the  Sing  Sing  prison  shall  continue  to 
prion  how  have  charge  of  the  farm  and  premises  on  which  the  same  is 
SSl*0'    situated,  and  it  shall  be  his  duty  to  rent  or  otherwise  use  or 
improve  the  same  to  the  best  advantage  for  the  benefit  of  the 
state,  but  no  lease  shall  be  made  by  him  for  a  longer  term 
than  three  years. 
£fto  22e°of     S  144*  No  license  shall  hereafter  be  granted  for  the  sale  of 
"Ojoonnear  intoxicating  liquors  within  three  miles  of  the  Olinton  prison; 
prtaon!1      and  every  person  who  shall,  directly  or  indirectly  sell  or  dis- 
pose of  any  alcoholic  drinks  within  the  distance  of  three  miles 
from  said  prison,  shall,  upon  conviction  thereof,  before  any 
justice  of  the  peace  of  the  county  of  Olinton,  be  subject  to  a 
penalty  of  fifty  dollars ;  one  half  thereof  to  be  paid  to  the 
person  prosecuting  for  the  same,  and  the  other  half  to  be  paid 
to  the  overseers  of  the  poor  of  the  town  in  which  said  offence 
shall  have  been  committed. 

See  Laws  of  1851,  ch.  259;  1845,  ch.  10;  1864,  ch.  264. 

TITLE  ID. 

GENERAL  PROVISIONS  APPLICABLE  TO  ALL  THE  PBI802T8 
TREATED  OP  IN"  THIS  CHAPTER* 

Sao.  145.  United  States  prisoners. 
146.  Escapes  of  same. 
14?.  Duty  of  keepers  to  same. 

148.  Exemption  of  keepers. 

149.  No  female  to  be  whipped, 

160  &  151.  When  convicts  to  be  witnesses. 
152.  No  liquors  in  the  prisons. 
163.  Permits  for  samo  by  physician. 

154.  Penalty  for  bringing  liquor. 

155.  When  removed  on  habeas  corpus. 
166.  To  testify  for  prisoners. 

157.  Prisoners  removed  for  trial 

158.  On  writ  of  habeas  corpus. 
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Sbea  169.  Who  may  visit  the  prisons.  »  ™M  8. 

160.  Repealing  section. 

161.  To  be  part  of  Revised  Statutes. 

§  145.  It  shall  be  the  duty  of  the  respective  keepers  of  each  2SSSS 
of  the  county  and  state  prisons,  to  receive  into  the  said  ^^gj^ 
prisons  and  safely  to  keep  therein,  subject  to  the  discipline  9fVtobea 
of  such  prison,  any  criminal  convicted  of  any  offence  against impr,80nod 
the  United  States,  sentenced  to  imprisonment  therein,  by  any 
court  of  the  United  States,  sitting  within  this  state,  until  such 
sentence  be  executed,  or  until  such  convict  shall  be  discharged 
by  due  course  of  law;   the  United  States  supporting  such 
convict,  and  paying  the  expenses  attendant  upon  the  execu- 
tion of  such  sentence. 

S  146.  In  case  any  such  prisoner  shall  escape,  or  attempt  J^^1™} 
to  escape  out  of  the  custody  of  any  keeper  to  whom  such  cuape.° 
prisoner  may  have  been  so  committed,  he  shall  be  liable  to 
the  like  punishment  as  if  he  had  been  committed  by  virtue 
of  a  commitment  or  conviction  under  the  authority  of  this 
state. 

§  147.  The  keeper  of  any  prison  to  whom  any  such  prisoner  Jf^** 
may  have  been  committed,  shall  be  liable  to  the  like  penalties  "oLttonor 
and  punishment,  for  any  neglect  or  violation  of  duty  in  respect  dnty* 
to  the  custody  of  such  prisoner,  as  if  such  prisoner  had  been 
committed  by  virtue  of  a  commitment  or  conviction  under 
the  authority  of  this  state. 

§  148.  The  keeper  of  every  county  or  state  prison,  and  all  J^^};!" 
persons  employed  in  any  such  prison,  shall  be  exempted  during  taT&™<3 
their  continuance  in  office,  from  serving  on  juries  and  from  Juryduty 
military  duty 

§  149.  No  female  confined  in  any  prison  shall  be  punished  Females 
by  whipping,  for  any  misconduct  in  such  prison.  wMp%[  * 

§  150.  Whenever  any  convict  confined  in  any  county  or  Jj^Jj* 
state  prison  shall  be  considered  an  important  witness  in  be-  called  a« 
half  of  the  people  of  this  state,  upon  any  criminal  prosecution  in  certain 
against  any  other  convict,  by  the  district  attorney  conducting  tri<u"' 
the  same,  it  shall  be  the  duty  of  any  officer  authorized  by  law 
to  allow  writs  of  habeas  corpus,  upon  the  affidavit  of  such  dis- 
trict attorney,  to  grant  a  habeap  corpus  for  the  purpose  of 
bringing  such  prisoner  before  the  proper  court  to  testify  upon 
such  prosecution. 

§  151.  Such  convict  may  be  examined  on  such  trial,  and  ^J^jJ**™ 
shall  be  considered  a  competent  witness  against  any  fellow 
prisoner,  for  any  offence  actually  committed  whilst  in  prison, 
and  whilst  the  witness  so  offered  shall  have  been  confined  in 
the  prison  in  which  such  offence  shall  have  been  committed. 

§  152.  No  spirituous  or  fermented  liquors  shall,  on  any  gjjgj1™ 
pretence  whatever,  be  sold  within  any  county  or  state  prison,  m^JJnot 
nor  shall   any  kind  of  spirituous  or  fermented  liquor  be  tAe«»idor 
brought  into  any  county  prison  for  the  use  of  any  convict  iito^ 
confined  therein,  without  a  written  permit,  signed  by  the  Prisons- 
physician  to  such  prison,  specifying  the  quantity  and  quality 
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TITLE  8. 


Permits 
when  to  be 
granted. 


Penalty  for 
Belling  or 
bringing 
liquor  into 
prisons. 


Prisoners 
maybe 
brought  be- 
fore  courts 
as  wit- 
nesses. 


Escape  of 
United 
States  con- 
victs. 


Prisoners 
indicted 
maybe 
brought 
twfore  court 
to  trial. 


pt  cases  of 
Cidictment 
sending  for 
a  felony. 


of  the  liquor  which  may  be  furnished  to  any  convict,  the 
name  of  the  prisoner  for  whom,  and  the  time  when  the  same 
may  be  furnished,  except  for  the  ordinary  hospital  supply  of 
the  state  prisons,  which  permit  shall  be  delivered  to  and  kept 
by  the  keeper  of  the  prison. 

§  153.  No  permit  shall  be  granted,  nnless  it  shall  satisfac- 
torily appear  to  such  physician  that  the  liquor  allowed  to  be 
furnished  is  necessary  for  the  health  of  the  prisoner  for  whose 
use  it  is  permitted,  which  shall  be  stated  in  such  permit. 

§  154.  Any  person  who  shall  sell,  or  bring  into  any  of  said 
prisons,  any  spirituous  or  fermented  liquor,  contrary  to  the 
foregoing  provisions,  and  every  keeper  or  other  officer  em- 
ployed in  or  about  any  such  prison,  who  shall  suffer  any 
spirituous  or  other  liquor  to  be  sold  or  used  therein,  contrary 
to  the  foregoing  provisions,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof,  shall  be  subject  to 
imprisonment,  not  exceeding  one  year,  or  to  a  fine  not  exceed- 
ing two  hundred  and  fifty  dollars,  or  both,  in  the  discretion 
of  the  court;  and  every  sheriff  or  other  officer  so  convicted, 
shall  forfeit  his  office. 

§  155.  Whenever  it  shall  appear  to  the  court  in  which  an 
indictment  is  pending,  and  to  be  tried  against  any  person  for 
any  offence  committed  by  him  while  imprisoned  in  any  county 
prison,  or  any  one  of  the  state  prisons,  on  the  person  of  any 
other  individual  confined  in  such  jail  or  state  prison,  that 
any  other  person  confined  in  any  county  prison,  or  in  any  of 
the  state  prisons,  is  an  important  witness  in  behalf  of  the 
person  so  indicted,  such  court  is  hereby  authorised  to  grant  a 
writ  of  habeas  corpus  for  the  purpose  of  bringing  such  pri- 
soner before  such  court  to  testify  upon  the  trial  of  sneh 
indictment,  in  behalf  of  the  party  making  the  application. 

§  156.  In  case  any  prisoner  committed  to  either  of  the 
prisons  by  a  court  of  the  United  States  or  by  the  President 
of  the  United  States,  shall  escape  from  the  custody  of  any 
keeper  to  whom  such  convict  may  have  been  so  committed, 
he  shall  be  liable  to  the  like  punishment  as  if  he  had  been 
committed  by  virtue  of  a  commitment  or  conviction  under 
the  authority  of  this  state;  and  any  expenses  incurred  in 
searching  for  or  apprehending  said  convict,  shall  be  a  proper 
charge  against  the  government  of  the  United  States. 

Laws  of  1860,  ch.  399,  §  14.    Post,  vol.  5,  p.  202. 

§  157.  The  court  in  which  any  indictment  is  pending  against 
any  person  imprisoned  on  conviction  of  a  crime  in  any  county 
jail  or  state  prison,  for  an  offence  committed  during  such 
imprisonment,  is  hereby  authorised  to  issue  a  writ  of  habeas 
carpus  for  the  purpose  of  bringing  the  individual  so  indicted 
before  the  court  for  arraignment  or  trial  on  such  indictment. 

§158.  The  court  in  which  any  indictment  is  pending  for 
a  felony,  against  any  person  imprisoned  on  conviction  of  a 
crime,  in  any  county  jail  or  state  prison,  is  hereby  authorised 
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to  issue  a  habeas  corpus  for  the  purpose  of  bringing  the  indi-    TrTLB  t 
vidual  so  indicted  before  such  court  for  arraignment  or  trial, 
on  such  indictment, 

§  199.  The  following  persons  shall  be  authorised  to  visit  at  JJgJJjl^i 
pleasure  all  county  and  state  prisons:   The  governor  and  tovuft 
lieutenant  governor,  secretary  of  state,  comptroller  and  attor-  S2S£ty  and 
ney  general,  members  of  tbe  legislature,  judges  of  tbe  court  Pri8onB 
of  appeals,  supreme  court  and  county  judges,  district  attor- 
neys find  every  minister  of  the  gospel  having  charge  of  a 
congregation  in  the  town  wherein  anysoch  prison  is  situated. 
No  other  person  not  otherwise  authorised  by  law  shall  be  per- 
mitted to  enter  the  rooms  of  a  county  prison  in  which  convicts 
ar^e  confined,  unless  under  such  regulations  as  the  sheriff  of 
the  county  shall  prescribe,  nor  to  enter  a  state  prison  extiept 
under  such  regulations  as  the  inspectors  shall  prescribe. 

§  160.  This  act  shall  take  effect  on  the  first  day  of  January,  Actijmto 
one  thousand  eight  hundred  and  forty-eight,  and  from  that 
time  the  acts  and  parts  of  acts  hereinafter  enumerated,  except 
such  provisions  therein  as  are  temporary  in  their  nature  and 
have  not  yet  been  ftilly  executed,  shall  be  and  are  hereby 
repealed:  The  whole  of  chapter  third  in  the  fourth  part  of  ^a$*ctB 
the  Eevised  Statutes;  "an  act  concerning  convicts  under  the  repealed. 
age  of  seventeen  years,"  passed  April  16,  1830;  "an  act 
relative  to  the  state  prison,"  passed  April  20,  1830;  "an  act 
for  the  erection  of  state  prison  buildings  for  female  convicts," 
passed  April  20,  1835;  "an  act  in  relation  to  the  state  pri- 
sons," passed  May  11,  1835;  "an  act  to  authorise  the  fonpar 
tion  of  a  militia  company  for  the  protection  of  the  Mount 
Pleasant  state  prison,"  passed  April  24,  1835;  "an  act  rela- 
tive to  Geneva  college,"  passed  April  20,  1836;  "an  act 
relative  to  state  prisons,"  passed  April  23, 1836;  "an  act  rela- 
tive to  the  state  prisons  of  the  state  of  New-York,"  passed 
March  20,  1837;  "an  act  in  relation  to  state  prisons,"  passed 
April  25,  1832;  "an  act  for  the  better  regulation  of  the  state 
prisons  at  Auburn  and  Mount  Pleasant,"  passed  May  4, 1840; 
"an  act  concerning  the  state  prison  at  Mount  Pleasant," 
passed  March  8,  1832;  "an  act  in  relation  to  the  state  pri- 
sons," passed  May  20, 1841 ;  "an  act  supplementary  to  an  act 
entitled  'an  act  to  authorise  the  formation  of  the  militia  com- 
pany for  the  protection  of  the  Mount  Pleasant  state  prison,' 
passed  April  24, 1835,"  passed  April  7, 1842;  "an  act  in  rela- 
tion to  convict  labor  in  the  state  prisons,"  passed  April  9, 
1842;  "an  act  in  relation  to  state  prisons,"  passed  May  1, 
1844;  "an  act  in  relation  to  the  trial  of  convicts  in  county 
and  state  prisons,"  passed  January  31,  1846;  "an  act  to 
amend  an  aet  entitled  4  an  act  in  relation  to  the  trial  of  con- 
victs in  county  and  state  prisons,*"  passed  February  3, 1847; 
the  first  six  sections  and  the  eleventh  section  of  an  act 
entitled  "  an  act  to  amend  an  act  in  relation  to  state  prisons," 
passed  April  16, 1845;  the  second  section  of  an  a^t  entitled 
"  an  act  authorising  the  establishment  of  a  medical  faculty  in 
IL— 104 
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the  university  of  the  city  of  New-York,"  passed  February  11, 
1837 ;  the  fourth  section  of  chapter  eighty-six  in  the  laws  of 
the  first  session  of  1847,  and  the  third,  fourth  and  fifth  sec- 
tions of  an  act  entitled  "  an  act  making  an  appropriation  for 
the  relief  of  the  Mount  Pleasant  state  prison,"  and  for  other 
purposes,  passed  May  13, 1846 ;  and  from  the  same  time  all 
other  acts  and  parts  of  acts  that  are  inconsistent  with  the 
provisions  of  this  law  or  that  are  embraced  therein  shall  be 
and  are  hereby  repealed. 
2rtP4o?f  S  161#  In  a11  future  editions  of  the  Revised  Statutes  this 
SeB.8.  law  shall  be  inserted  and  published  as  chapter  third,  of  part 
fourth  of  said  Statutes,  and  when  thus  published,  the  chapter 
shall  be  entitled  "  of  the  government  and  discipline  of  county 
and  state  prisons  and  of  the  conduct  and  treatment  of  pris- 
oners therein." 

See  Laws  of  1862,  ch.  403  ;  vol.  5,  p.  203 ;  I860,  ch.  399,  288  ;  vol.  5, 
p.  202;  1857,  ch.  144;  vol.  5,  p.  241,  ch.  94;  vol.  6,  p.  201;  1855, 
ch.  456  ;  vol.  5,  p.  241,  ch.  552  ;  vol.  5,  p.  198  ;  1854,  ch.  240 ;  vol. 
5,  p.  192  ;  1851,  ch.  259 ;  1850,  ch.  24 ;  vol.  5,  p.  218 ;  1849,  ch.  331, 
141 ;  vol.  5,  p.  192;  1848,  ch.  294;  1845,  ch.  70. 
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The  nfaraneai  to  the  dlfltarent  vohmtas  an  Indicated  by  the  Boaian 


Abandoning  chUd  under  6  years  old,  piQi. 

by  parents,  Ac., n,  685 

Abatement: 

by  death,  marriage,  Ac. n,  401 

death  of  one  of  several  plaintiffs  or  de- 
fendants not  to  abate  suit, n,  401 

death  of  sole  plaintiff  or  defendant, 

when  not  to  abate  suit* n,  402 

proceedings  in  partition,  not  abated  by 

death, n,  402 

death  or  removal  of  public  officer  or 

trustee,  not  to  abate  suit* n,  403 

suits  under  health  law  not  to  abate  by 

death  of  officer, I,  394 

proceedings  against  absconding  debtor, 

when  abated  by  his  death, n,    14 

death  of  executor  or  administrator,  not 

to  abate  suits, n,  119 

of  actions  of  ejectment  prevented,  n,  317, 

320 
pleas  in,  to  be  verified  by  affidavit,.,  n,  363 
not  allowed  in  certain  suits  in 

favor  of  the  state, i,  1H 

of  suite  in  chancery,  provisions  con- 
cerning,   n,  191 

of  special  proceedings,  before  judge  or 
other  officer,  prevented, ....  u,  36,  295 

of  legacies,  when  to  be  made, n,  119 

of  nuisance,  judgment  for, n,  343 

Abbreviations,  English  in  common  use,  may 

be  used  in  process,  Ac., n,  285 

Abduction  of  females, n,  683 

of  colored  persons, n,  684 

of  children, n,  685 

of  other  persons, n,  684 

Absconding,  concealed  and  non-resident  debt- 
ors: 
when  property  of  debtor  may  be  at- 
tached,  n,      3 

what  creditors  may  apply  for  such  at- 
tachment,   n,  3,    35 

application  for  attachment  to  whom  to 
be  made,  and  how, n,  3,    35 


Absconding,  dfcc,  debtors :  mm 

warrant  when  to  be  issued,  and  duty  of 
sheriff  thereupon, n,      3 

seizures  under  such  warrants  to  super- 
sede oertain  previous  seizures,. .  n,    15 

perishable  property  how  disposed  of;  ii,      5 

proceedings  if  property  be  claimed  by 
another, n,      5 

ib.  in  case  of  vessels, n,      5 

notice  of  attachment  to  be  published, 
and  how,.... n,      8 

sales  and  judgments  after  publication 
of  notice,  void, n,      8 

debtors,  Ac.  of  persons  proceeded  ag'st, 
to  account  to  trustees, n,      9 

if  prosecuted  by  him,  may  give  evi- 
dence of  attachment,  Ac., n,      9 

after  application  for  attachment,  other 
creditor  may  file  affidavit  and  peti- 
tion,   n,      9 

such  subsequent  attachment  to  be 
deemed  part  of  first  proceedings,  n,      9 

debtor  may  contest  allegation  of  con- 
cealment, Ac.,  and  how, n,    10 

decision  on  petition  of  debtor  or  as-  • 
signee,  how  reviewed  by  certiorari, 
Aa, n,  624 

may  apply  for  discharge  of  attach- 
ment,   n,    12 

trustees  to  be  appointed,  and  when,.,  n,    13 

their  general  powers  and  duties, .. .  n,    41 

appointment  to  be  recorded,  Aa, . . .  n,    13 

death  of  debtor  to  affect  proceedings,  n,    13 

sheriff  to  return  warrant;  when,  and 
how  enforced, ii,    14 

officer  issuing  warrant,  to  file  affida- 
vits and  make  report, n,    14 

proceedings  may  be  reviewed  by  su- 
preme court,  and  how, n,    15 

creditors  to  have  notice  of  sureties, 
and  may  require  them  to  justify,.,  n,    15 

general  provisions  applicable  to  pro- 
ceedings against). . .  ^r>. ..... .j.  n,    35 
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Absence  of  husband  or  wife,  marriage  bypAai. 
either  party  during,  void  and  from  what 

time, n,  144 

for  seven  years  of  persons  upon  whose 
lives  estates  depend,  provision  con- 
cerning,   i,  700 

Absent  debtors : ii,       1 

[Seo  Absconding,  concealed  and  non-resident 

debtors.] 
Absent,  concealed  and  non-resident  defendants : 

how  proceeded  against  in  chancery,  n,  192 
Abstaining  from  prose<jutjpni  for  offenses,        I 

agreement  for, .....»..*.  ii,  til,  714- 

Academies,  their  foundation, I,  408 

certain,  to  be  visited  by  regents  of  the 

university, I,  404 

$o  receive  share  of  income  of  literature 

fund,  and  to  make  returns, . .' i,  405 

trustees  of,  their  powers  and  duties, . .  i,  408 
and  colleges,  general  provisions  applica- 
ble to, i,  410 

exempt  from  taxation, I,  360 

Acceptance  of  bills  of  exchange, I,  722 

[See  Bills  of  excliange.] 
Accessaries  before  the  fact,  in  felony, ...  n,  721 

after  the  fact, w,  722 

may  be  tried,  after  principal  pardoned, 

ii,  751 

•    after  the  fact  in  kidnapping, n,  <5$4 

Account,  money  of, i,  563 

actions  of,  to  bo  referred,  and  proceed- 
ings thereon, ii,  398 

may  be  brought  by  and  against  ex- 
ecutors and  administrators,  .  n,  117 
proceedings  to  compel  executors  and 

administrators  to  account, u,     94 

proceedings  to  compel  general  guar- 
dians to  account, n,  1 58 

ib.  as-  to  special  guardians  appointed 

by  court  of  chancery, n,  204 

Accounts  public,  persons  presenting  may  be 
required  by  comptroller  to  make  oath,.  T,  170 

comptroller  to  settle,  . . I,  170 

for  lands  purchased  or  mortgaged,  how 

settled, I,  175 

to  be  kept  in  money  of  account  of 

United  States, I,  563 

against  receivers  of  moneys,  proceed- 
ings to  enforce  settlement  of, T,  173 

iccouhts  separate,   when   and  how   to  bo 

opened  by  comptroller, I,  175 

\cctimidation  of  profits  of  lands,  how  and 

for  whom  permitted, I,  675 

other  directions  for,  how  far  void,. .  i,  675 
when  profits  may  bo  applied  to  edu- 
cation of  infants, I,  C75 

of  personal  property,  regulations  con- 
cerning,  I,  727 

'Recusations  of  criminal  offenses  how  to  be 

made, •. I,     84 

Accused,  rights  of, I,     84 

,  Icknowledgment  Of  deeds, I,  708 

[See  Conveyances.] 
\cknmoUdgmeiit  of  satisfaction,  of  decrees  in 

chancery, II,  189 

of  judgments  at  law, n,  375 

Act  concerning  Roviscd  Statutes, *. . .  i,    69 

general  repealing, I,     71 

for  printing  Revised  Statutes, I,     74 

concerning  the  territorial  limits  and  dt- 


Act:  PAQB. 

visions,  the  civil  polity,  and  internal 

administration  of  the  state, I,    75 

relative  to  the  acquisition,  the  enjoy- 
ment and  the  transmission  of  pro- 
perty, real  and  personal,  and  to  the 
domestic  relations,  and  other  matters 
connected  with  private  rights, . . .  i,  665 
concerning  courts  and  ministers  of 
justice,  and  proceedings  in  civil  cases, 

n,  170 
/     canderiitng  crimes   and  punishments; 
/         'pioceecfngk  in  criminal  cases;  and 

prison  discipline, ir,  675 

Actions  civil, 

time  of  commencing, ii,  303 

<    [See  Limitation.] 
cognizablebefore  justices  of  the  peace,  H,  235 

relating  to  real  property, n,  310 

certain,  abolished, n,  354 

ejectment,  proceedings  in,  regula- 
ted,   n,  312 

to  compel  determination  of  claims 

to  real  property, n,  321 

for  partition  of  lands, n,  324 

nuisance,    n,  343 

waste, n,  344 

trespass  on  lands, n,  349 

general  provisions  concerning,  n,  350 

costs  in, ii,  636 

to  discover  death  of  persons  upon 
whose  lives  estates  depend, .  n,  354 

local  actions,  enumerated, ii,  426 

transitory,  where  tried, u,  426 

personal  actions,  how  commenced, . .  n,  358 
how,-  when  defendant's  name  is  un- 
known,   n,  369 

proceedings  therein,  until  the  form- 
forming  of  an  issuo  in  fact, . .  n,  359 
•bail  and  proceedings  to  charge  and 

exonerate  them, n,  394 

pleadings  and  sot-offs, n,  362 

proceedings  upon  default, ii,  368 

•trial,   and    proceedings  connected 

therewith, n,  42S 

judgments  in,  provisions  concern- 

ning, n,  370 

costs  in, ii,  G36 

executions  In,  provisions  concern- 
ing,   II,  376 

against* joint  debtors, n,  391 

on  bonds  for  the  performance  of 

covenants, n,  392 

when  and  how  consolidated, ...  i;  181, 
n,  398 

detinue,  abolished, n,  573 

trespass  on  the  case,  when  to  he,  u,  574 
in  particular  cases  : 

by  poor  persons,  provisions  for,  n;  463 

[8ee  Poor  persons.] 
by  infants  and  against  them, . .  n,  464 
against  infant-heirs  or  devisees,  ii,  475 
by  and  against  executors  and  ad- 
ministrators,   n,  4G6 

against  legatees  and  next  of  kin, 

for  assets, n,  469 

against  heirs  and  devisees  in  equity, 

n,  118,  473 
against  corporations  at  law,  n,  358,  477 
in  equity, n,  482 
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ctions  civil,  in  particular  cases:  paob. 

by  foreign  corporations, n,  477 

against  foreign  corporations, ...  u,  4*79 
by  and  against  towns, . .  I,  329,  ir,  494 
by  and  against  supervisors  of  coun- 
ties,   r,  356,  ir,  494 

by  and  agt.  supervisors  of  towns,  ir,  494 
by  and  against  county  superintend- 
ents of  the  poor, IT,  494 

by  and  against  overseers  of  tho 

poor, IT,  494 

by  and  against  commissioners  of 

common  schools, n,  494 

-     by  and  against  trustees  of  school 

districts, II,  494 

by  and  against  trustees  of  gospel 

and  school  lots, n,  494 

by  and  against  commissioners  of 

highways,   II,  494 

on  bonds  of  sheriffs, n,  498 

of  surrogates,  H,  501 

of  clerk  of  New  York, ...  n,  501 

of  marshals  of  cities,  ....  n,  502 

for  penalties  and  forfeitures, . .  ii,  502 

on  recognizances, n,  501 

for  irregularities  in  distraining,  n,  520 

of  replevin, it,  538 

on  bonds  given  by  defendants  in 

attachments, n,  556 

on  bonds  submitting  to  arbitra- 
tion,    1 IT,  563 

in  name- of  the  people,  practice, 

Ac.,  to  be  as  in  private  Suits,  n,  5*73 
by  district  attorneys  on  bonds-given 
'                    on  appeals  from  surrogates,  it,  634 
when  to  be  referred,  and  proceed- 
ings thereupon, II,  398 

Acts  of  the  legislature,  to  be  printed  in  state 

1     paper  and  in  volumes, ; . . .  I,  183 

r         may  be  read  in  evidence,  for  certain 

time,  from  state  paper, I,  184 

may  be  read  in  evidenco  from  volume 

printed  by  state  printer, I,  184 

1         how  referred  to  m  pleadings, H,  365 

Act*  of  Parliament  of  England  and  Great 
Britain,  not  law  in  this  state  since  Kay  1, 

'      1788, I,     72 

Adjournment  of  poll  of  election, i,  125 

of  state  canvassers, T,  138 

'         of  legislature, T,  152 

omission  of,  in  courts  of  record,  not  to 

vitiate  proceedings, IT,  287 

'  of  court  before  expiration  of  term,  not 

to  affect  process, n,  287 

I      ■    of  courts,  for  election, I,  117 

of   supreme    court,    upon    failures    of 

judges  to  attend, n,  205 

f  of  circuit  court  and  court  of  oyer  and 

terminer  m  like  case, ii,  212 

I  of  county  courts,  in  like  case, n,  212 

of  mavors*  courts,  in  like  case, u.  228 

I-         of  causes  in  justices1  courts, ii,  254 

I   Adjutant-general, 

|  to  be  appointed  by  governor. ......  I,  259 

to  havo  rank  of  brigadier-general, . .  i,  260 
his  general  powers  and  duties, ....  i,  294 

his  salary, I,  190 

t  allowance  to,  for.  clerk  h»n\. i,  191 

certain  expenses  in  his  office,   to  be 
i  paid,.. I,  191 


Admeasurement  of  dower, n,  610 

[See  Dower.] 
Admiral  of  the  navy  of  the  state,  governor 

to  be, i,  163 

Administering  poison  with  intent  to  kill,  n,  685 

ib.  to  cattle, n,  711 

medicine  by  physicians  intoxicated,  n,  68* 
Administration,  with  the  will  annexed,  when 

and  to  whom  to  be  granted,  Ac., n,     72 

when  so  granted,  will  to  be  observod,  ii,     74 
of  estates  of  intestates,  jurisdiction  of 

surrogates,  in  granting. ii,     75 

ib.  in  regard  to  estates  of  non-resi- 
dents,  n,    75 

death  of  intestate  to  be  proved,  n,    74 
who  entitled  to,  and  in  whatordor, 

n,  76 
on  estaio  of  married  women, . .  n,  76 
on  estates  of  non-residents,. . .  n,  77 
certain  persons  declared  ineapablo 

of  receiving, n,    7t 

letters  of,  when  to  be  granted  to 

guardian, n,    77 

when  person  not  entitled  may  be 

joined,    u,    77 

renunciation  of  persons  having 
prior  right,-  when  to  be  pro- 
duced,...*  < n,     77 

citation  to  such  person,  when  to 
be  issued,  and  proceedings  there- 
on,   it,    77 

attorney-general,  when  to  be  cited, 

n,    78 

special  letters, n,     78 

power  of  collector, it,    79 

letters  of  administration  to  be  re- 
voked, on  will  being  proved,  it,    do 
letters    how  issued,    tested   and 

sealed, . . .  n,    80 

their  offect  as  evidence, n;    82 

bond, it,     78 

Administration  ofoatfis  and  affirmations,  H,  424 

Administrative  officers,  enumerated, I,     88 

how  appointed,  and  tenure  of  offices,  i,  108 
confined  in  tho  execution  of  their  duties, 

t,     93 

oath  of  office, i,  110 

Administrator,  with  the  will  annexed,  his 

powers  and  duties, n,     78 

in  cases  of  intestacy,  when  and  how 

appointed, ii,    7f 

certain  persons  not  to  be  appointed,  n,     7f 
to  take  oath  and  give  bond  with  sure- 
ties,   n,    74 

to  have  same  actions,  txnA  to  be  liable 

to  same,  as  executors, n,  111 

of  goods  unadministered, ......  ir,  80,  469 

[For  other  matters  concerning,  see  Executor* 

■  and  administrators,] 
Administrator  public : 

in  tho  city  of  New  York, n,  12) 

to  take  oath  and  give  bond, n,  122 

his  powers  and  dutios, n,  12  J 

county  treasurers  to  be,  in  the  several 

counties  other  than  New  York, .  n,  133 
to  take  charge  of  effects  of  intestates  in 

certain  cases, n,  133 

their  powers  and  duties  In  relation 
thereto, n,  133 
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Ad  quod  damnum.-  writ  of, n,  610 

▼hen  to  issue,  contents  of; n,  610 

proceedings  thereon,  costs,  Ac.,  how  to 

be  paid, u,  611 

damages  how  invested, n,  611 

how  paid  to  claimant, n,  612 

Adultery,  divorces   may  be  decreed,  and 

marriage  dissolved  therefor, n,  150 

bill  in  chancery  to  be  filed,  proceed- 
ings thereon, n,  150 

when  divorce  may  be  denied,  though 

adultery  be  established, n,  151 

provisions  concerning  property  and  chil- 
dren of  parties,  on  divorce  for,  u,  161,  154 
wife  convicted  of,  barred  of  dower, 

I,  692,  H,  152 
and  of  claim  to  personal  estate  of 

her  husband, n,  152 

after  divorce  for,  complainant  may 

marry,  but  not  defendant,. .  if,  152 

Advancement  of  real  and  personal  estate,  if 

equal  to  share  of  an  heir,  under  statute 

of  descents  to  be  set  off  against  it,. . . .  i,  105 

if  not  equal,  to  be  deducted,  so  that  all 

the  shares  may  be  equal, i,  705 

value  of,  how  ascertained, i,  706 

certain  expenses  and  gifts  not  to  be 

estimated, z,  706 

to  be  deducted  from  portion  of  per- 
sonal estate, n,  101 

certain  expenses  and  gifts  excepted,  n,  101 
Adverm  possession,  owner  of  land  deemed  in 
possession  except  when  held  adversely 

for  twenty  years, n,  305 

under  written  title  defined, n,  305 

what  acts,  in  suoh  case,  to  constitute 

it, II,  306 

of  tenant,  to  be  deemed  possession  of 

landlord,  for  twenty  years, n,  306 

grants  of  land  held  adversely,  void, . .  i,  690 
but  mortgages  of  such  lands  may  be 

given, I,  690 

effect  of  such  mortgages, i,  690 

Advertisement,  foreclosure  of  mortgages  by 

U,  664 
Advertisements,  legal,  fees  for  publishing,  n,  667 
Affidavits,  to  be  read  in  courts  of  record, 

who  may  take  them, n,  294 

and  other  proceedings,  in  other  states 
and  foreign  countries,  how  to  be 
authenticated,   to  be  read  in  this 

state, H,  413 

of  publication  of  legal  notices;  how 

made  and  preserved, n,  419 

effect  thereof, n,  420 

Affinity  of  judges, n,  284 

of  clerk  or  sheriff,  in  certain  cases, . .  n,  437 
Affirmation,  when  to  be  received  in  lieu  of 

oath, n,  424 

Agent  of  Onondaga  tribe  of  Indians,  to  be 

appointed, i,    91 

how,  and  for  what  term, i,  105 

receiving  return  of  commission,  duty 

of, ii.  411 

Age  for  holding  office, i,  106 

Agents,  holding  personal  property,  when  not 

to  be  taxed  therefor, I,  379 

may  sign  bills  and  notes,  and  accept 
bills, I,  721 


Agents:  usa, 

may  execute  conveyances,  Ac......  I,  699 

n,  139,  140 
of  insurance  companies  of  other  states, 

to  pay  premiums  into  the  treasury,  i,  663 
to  give  bond  for  such  payment, . . . .  i,  663 

Agreement,  recoveries  by,  against  certain 
tenants,  void  as  to  reversioner,  Ac., . .  n,  351 

on  account  of  wagers,  void, i,  614 

on  account  of  raffling,  void, I,  617 

for  occupation  of  lands  in  New  York, 

how  construed,  A&, i,  695 

for  purchase  of  lands,  need  not  be  re- 
corded,    l  714 

interest  of  debtor  in,  how  reached 

by  his  creditors, i,  695 

interest  of  deceased   person  in, 

how  to  be  sold, n,  115 

for  lands  for  canals, i,  225 

specific  performance  of,  by  committees 
of  idiots,  lunatics  and  drunkards, 

may  be  decreed, n,     56 

also,  by  infant  heir  of  contracts  of  an- 
cestor,  n,  202 

to  sell,  or  lease  lands,  to  be  in  writing, 

and  to  state  consideration, n,  139 

not  to  be  performed  within  one  year, 

to  be  in  writing,  Ao,  n,  139 

ib.    if  to   answer   for   debt,  A<x,  of 

another, n,  140 

ib.  if  made  upon  consideration  of  mar- 
riage,  n,  140 

for  sale  of  personal  property,  requisites 

to, n,  141 

with  journeymen   or  apprentices,  in 

restraint  of  trade,  void\ n,  16? 

Aidprayer  abolished, n,  352 

Aid,  how  imposed,   i,    83 

Albany,  city  of, 

aldermen  ot,  their  powers  as  judges 

of  mayor's  courts, n,  226 

as  judges  of  over  and  terminer,  n,  213 
may  try  certain  actions  as  justices 

of  the  peace, f. . .  n,  243 

auctioneers  in,  their  number, i,    88 

how  appointed  and  tenure  of  of- 
fice,  i,  105 

clerk  of  justices1  court, i,    88 

ferry  in,  protected, i,  488 

floating  timber  in,  regulations  concern- 
ing,   i,  653 

'health  of,  regulations  for  its  preserva- 
tion,  i,  394 

health  officer,  to  be  appointed  for, ...  i,    91 
how  appointed  and  tenure  of  of- 
fice,  i,  106 

his  duties, j;  395 

inspector  of  floor  and  meal,  to  be  ap- 
pointed for, i,    89 

how  appointed  and  tenure  of  of- 
fice,  i,  105 

of  fish  or  liver  oil,  to  be  appointed 

for, t     90 

how  appointed  and  tenure  of 

office, i,  105 

of  hops,  to  be  appointed  for,. . .  i,    91 
how  appointed  and  tenure  of 

office, t,  105 

of  pot  and  pearl  ashes  in,  may 

appoint  assistants, t,  610 
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Albany,  city  of,  inspectors: 

of  damaged  goods  in,  when  to  be 

appointed  and  how, i,  491 

of  lumber  in,  their  number, .  .  .  .  i,    90 
how  appointed  and  tenure  of 

office, I,  105 

of  sole  leather  in,  their  number,  I,    90 
how  appointed  and  tenure  of 

office, I,  105 

inspector-general  and  cullers  of  stares 
and  heading,  to  be  appointed, ....  I,     90 
how  appointed  and  tenure  of  office,  i,  105 
jurors  from,  how  to  be  returned, . . .  n,  430 

justices  in,  their  number, i,    88 

how  appointed  and  tenure  of  of- 
fice,  I,    91 

justice's  court, u,  234,  274 

legislature  to  assemble  in, I,  152 

mayor  may  sit  in  oyer  and  terminer,  n,  213 
his  powers  under  health  law, . .  I,  394 
may  grant  licenses  to  lottery  Tend- 
ers,   i,  621 

mayor  and  recorder,  when  to  attend 

as  state  canvassers, I,  137 

mayor's  court  in, n,  226 

overseers  of  poor  to  account  to  com- 
mon council, I,  580 

public  buildings  in, I,  214 

public  lands' to  be  sold  in,  unless  other- 
wise ordered,  Ac, i,  200 

school  moneys  of;  to  be  paid  to  trus- 
tees of  Lancaster  school, I,  452 

state  offices,  to  be  kept  in, I,  187 

state  paper,  to  be  printed  and  published 

in, I,  183 

taxes  in,  special  provisions  relating  to 

collection  o^ I,  382 

recorder  of, I,    88 

Albany,  city  and  county  of: 

to  hare  three  members  of  assembly,  i,  150 
county  courts  in,  when  to  be  held, . .  n,  226 

and  by  whom, n,  226 

courts  of  oyer  and  terminer  in,  by  whom 

to  be  held, n,  213 

jail  ot,  removal  from  in  case  of  pesti- 
lence, provided  for, n,  448 

liberties  of; n,  450 

leases  for  life  or  years,  not  to  be  re- 
corded in, I,  715 

school  moneys,  how  to  be  apportioned 

in, I,  452 

sealer  of  weights  and  measures  in,  to 
be  deemed  assistant  state  sealer,.,  i,    91 

supervisors  of,  when  to  meet, i,  339 

towns  in,  may  provide  for  destruction 

of  noxious  weeds, X,  333 

Aldermen  of  cities : 

may  solemnize  marriages, n,  145 

their  powers  and  duties  in  regard  to 

beggars  and  vagrants, I,  585 

ib.  as  to  persons  guilty  of  profane 

swearing,  Ac, I,  626 

may  sit  in  court  of  oyer  and  termi- 
ner,   .. .  n,  213 

in  mayors'  courts, n,  226 

in  Hew  York,  in  common  pleas  and 

general  sessions, n,  224 

their  authority  in  cases  of  forcible  en- 
tries and  detainer, li,  526 

to  require  sureties  of  the  peace, . . .  n,  727 


Aldermen  of  cities : 

in  the  arrest,  Ac.,  of  offenders,  . . . .  u,  729 
in  New  York,  power  to  remove  tenants 

in  certain  cases, u,  529 

[See  also  the  several  cities  enumerated  in 

this  Index] 
Ale  houses.  [See  Groceries.] 

Alienation  of  land,  who  capable  of, i,  667 

made  during  suit,  not  to  bar  action,.,  n,  353 

purchaser  liable  to  profits, n,  353 

by  deed,  provisions  concerning,  i,  688,  699 
power  of,  when  deemed  suspended, . .  i,  672 
how  long  may  be  suspended, . .  i,  672 
when  suspended  by  an  instrument 
in  execution  of  power,  period 

how  to  be  computed, i,  687 

of  personal  property,  how  long  may 

be  suspended, j,  727 

Alienism,  of  ancestor,  not  to  preclude  inheri- 
tance,  i,  706 

when  title  of  citizens  of  this  state  not 

not  affected  thereby, i,  661 

Aliens,  cannot  hold  offices, J,  106 

devises  to,  unless  authorised  by  statute 

to  hold  real  ostate,  void, u,    58 

incompetent  to  serve  as  executors  or 

administrators, u,  71,  77 

in  suits  by.  time  of  war  to  be  de- 
ducted, . .'. n,  309 

widows  of;  when  entitled  to  dower,  i,  691 
resident,  may  make  certain  depositions, 

I,  668 
which  are  to  be  recorded  by  secre- 
tary of  state, i,  166 

and  may  hold  after-acquired  lands, 
and  make  certain  dispositions 

thereof, i,  668 

dying  within  six  yean  thereafter, 

heirs  to  inherit, j,  668 

may  take  mortgages, i,  669 

holding  lands,  their  liabilities  and 

incapacities, i,  669 

jury  of  pari  abolished, n,  437,  758 

Alimony,  when  allowed  to  wife  during  suit 

for  divorce  or  separation, u,  154 

when  allowed  on  decrees, . . . .  n,  151,  153 
JUegany,  county  of: 

named,  i,    80 

to  have  one  member  of  assembly, .. .  i,  150 

supervisors  of;  when  to  meet, j,  339 

Almshouses  exempt  from  taxation, i,  360 

Ambassadors  of  U.  S.  in  foreign  countries, 

may  take  proof  of  deeds, i,  708 

Amendment  of  pleadings  and  proceedings,  u,  441 

to  state  constitution, j,    67 

court  in  which  action  is  pending,  may 

amend  before  judgment, n,  441 

opportunity  to  be  allowed  to  answer 

amendments  in  substance, u,  442 

return  day  of  certain  process,  not  to 

be  amended, u,  442 

formal  defects  may  be  amended  after 

judgment, n,  442 

returns  by  officers,  Ao,  to  be  amended, 

n,  442 
certain  defects,  cured  by  verdict,  Ac.,  ix,  442 

order  of  court  requisite  to, n,  443 

provisions  of  statute  of  amendments 
extended  to  all  actions  and  proceed- 
ings,   ii,  443 
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formal  dofeets,  on  general  demurrer, 

to  be  amended  by  court, 11,  363 

of  bonds,  required  by  law, n,  577 

amercements  regulated, i,    85 

Animals,  racing  of,  prohibited,  &c., I,  625 

ib.  within  a  mile  of  a  court, n,  715 

mischievous,  liability  of  owner  for  kill- 
ing by,  n,  681 

maliciously  maiming, ii,  717 

cruelty  to, n,  717 

noxious,  towns  in  certain  counties  may 

allow  bounties, n,  334 

bounties  a  county  charge, ir,  358 

dogs,  tax  to  be  assessed  for,  and  how, 

n,  654 

such  tax  how  collected, n.  655 

owners  of,  liable  for  sheep  killed 

by, n,  €55 

.  other  provisions  concerning;  . .  n,  656 

Annual  and  special  town  meetings, I,  312 

Answer  only  on  indictment, I,     84 

Apothecary,  selling  poison  without  label,  n,  717 
selling  tartar  emetio  without  labol,..  n,  717 
Appeals  from  justices  : 

under  proceedings,  to  recover  posses- 
sion of  lands, u,  534 

from  justices  to  court  of  general  sessions, 
under  laws  respecting  bastards, . .  i,  600 
when  allowed  and  notice  thereof,  l,  600 
certain  justice  not  to  sit  on  hear- 
ing of,  I,  601 

proceedings  after  appeal, i,  601 

costs  on,  how  awarded,  Ac., . . .  i,  603 
judge  or  justice  being  inhabitant 
of  town  interested  in  appeal, 

not  to  sit, II,  219 

from   the    court  of  common  pleas,   to 
chancellor,  in  regard  to  estates   of 

habitual  drunkards, u.  54,  634 

to  supreme  count  in  dower,. ...  ii,  634 
'      from  surrogates  after  proof  of  will,. .  n,     66 

proceedings  thereon. n,     67 

powers    of   circuit  judge,    issue 

when  to  be  awarded, II,     67 

costs  on,  by  whom  to  be  paid,  and 

how  to  be  collected* n,     67 

proceedings    on   appeals    regula- 
ted,   II,  631 

returns,  how  made  and  compelled, 

H,  631 
hearing;  costs,  how  collected,  n,  631 
proceedings  on  affirming  or  rever- 
sing,   li,  632 

from  circuit  judge  to  chancellor, ....  ii,  632 
from  surrogate  to  chancellor,  from  decree 
settling  accounts  of  executor  or  ad- 
ministrator, . « ii,     98 

from  decree  as  to  guardian's  accounts, 

ii,  158 
from  orders  respecting  guardians,  when 

and  by  whom  made, ii,  158 

in  other  cases,  within  what  time 

to  be  made. ii,  632 

bond ;  and  staying  proceedings,  n,  033 

costs  and  damages  upon, n,  6J2 

from  surrogates  to  supreme  court  in 

cases  of  dower, ii,  G34 

within  what  time  to  bo  made%  ii,  634 
from  vice  cliancdlor  to  chancellor, . . .'  ii,  174 


Appeals:  mam 

from  chancery  to  court  for  correction  of 

errors,  when  to  be  made, n,  628 

bond;  deposit,  when  not  necessary,  n,  628 
proceedings  on  decrees,  how  and  when 

stayed, n,  628 

costs  and  damages  upon, n,  642 

proceedings  of  court  upon, n,  172 

who  may  appeal  from  orders  or  decrees 

of  chancery  in  partition, ii,  341 

under  militia  law.  [See  MiMa.] 

from  decision  of  canal  appraisers, ...  i,  227 

of  felony,  abolished, n,  773 

Appearance,  may  be  by  attorney  or  in  per- 
son,  n,  285 

in  justices' courts, n,  248 

in  personal  actions,  when  to  bo  entered 

by  clerk, n,  360 

when  plaintiff  may  enter  it, . . .  n,  359 

in  partition, n,  328 

in  nuisance, u,  343 

inwaste, n,  345 

Appellate  courts,  judges  o(  not  to  take  part 

in  decision  of  certain  causes, ii,  2S4 

Applications  to  the  legislature,  in  what  cases 

notice  to  be  given,  and  how, I.  81,  154 

Appointment  of  public  officers  of  the  state,  i,    85 

general  provisions  concerning, i,  106 

Apportionment  of  the  members  of  the  legis- 
lature,  I,  149 

new,  when  and  how  to  be  made,....  I,  150 

of  school  moneys.., i,  413 

Appraisers,  canal, i,  89,  225 

Appraisement  of  unappropriated  lands,  i,  199, 

203 
of  damages  upon  construction  of  ca- 
nals,   I,  225 

of  lands  for  roads, i,  474 

for  turnpikes, I,  540 

of  wrecked  property, i,  646 

of  property  of  deceased  persons,. . .  u,    84 
Apprentices,  regulations  concerning, .  • . .  n,  160 
how  and  for  what  time  minors  may  bo 

bound  as, n,  160 

who  to  consent, u,  160 

whep  superintendents  and  overseers  of 

of  the  poor  may  bind, u,  161 

Indian  children, n,  161 

contents  of  indentures,  &c, ii,  161 

indentures  by  foreigners, h,  162 

superintendents  and  overseers  of  poor, 

guardians  of  persons  indented,  . .  n,  1 65 
absenting  themselves  from  service,  pen- 
alty on, n,  165 

may  be  compelled  to  serve,  and  how,  u,  1 65 
may  be  punished  or  discharged  for  mis- 
behavior,    u,  1G5 

remedy  in  favor  of,  against  masters,  u,  1 66 
not  to  be  restrained  in  using  trade,  u,  16? 
with  their  consent,  executors  may  assign 

indentures, ii,  1 67 

if  consent  refused,  general  sessions  may 

order  assignment, n,  1 6 7 

serving  one  year,  gain  settlement,..  i,  573 
liquors   and  wines  not  to  be  sold  to, 

without  consent  pf  masters, j,  634 

Arbitrations,  what  matters  may  be  submit- 
ted to,  and  how, n,  5C0 

proceedings  by  arbitrators,  and  their 
powers, 11,560 
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Arbitrations:  rAQB. 

witnesses  how  compelled,  oath,  Ac,  It,  661 

award,  how  authenticated, u,  561 

confirming,    amending    and    vacating 

award, n,  561 

judgment  on  award,  its  effect ;  and  exe- 
cution,   n,  562 

enforcing  when  for  specific  act  to  be 

done,  n,  563 

error  on  orders  vacating,  Ac.,  award,  n,  563 
power  of  chancery  not  to  be  affected,  n,  563 
nor  actions  upon  bond  or  award, . . .  n,  564 
revoking  submission;  action  for;  dam- 
ages,  n,  564 

Arbitrators,  their  powers  and  duties, ...  u,  569 
[See  Arbitrations.] 

Arm  himself,  citizen  not  bound, i,    83 

Arms,  exempt  from  bearing, : I,    83 

right  of  the  people  to  bear,  not  to  be 

infringed, I,    83 

of  (he  state  established, I,  169 

Arraigning  defendant  on  indictment, ....  n,  730 
irrest,  insolvent  duly  discharged,  to  be  ex- 
onerated therefrom, n,    22 

witnesses  subpoenaed,  exempt  from,  n,  418 
members  of  legislature  privileged  from, 

for  certain  time, I,  162 

when  defendant  to  be  arrested  on  ca- 
pias,  II,  359 

defendant  to  be  discharged  from,  on 

executing  bail  bond, u,  359 

on  execution, ii,  391 

of  females, n,  446 

powers  and  duties  of  the  sheriff  on  ar- 

iett  of  the  defendant, n,  444 

poison*  arrested  on  civil  process,  when 

and  how  to  be  imprisoned, n,  444 

[See  Imprisonment.] 

of  sheriff,  proceedings  upon, n,  460 

**v*\*t  of  judgwt*\  now  action  may  be  com- 

ivtuced  within  ore  year  thereafter,  . .  u,  310 
At .  Mis  on  erknintt  charges, 

what  officers  may  ;&uie  warrants  for,  n,  729 

proceedings  before  issring, n,  730 

warrant  need  not  be  secUd,  contents,  n,  730 
what  warrants  may  be  executed  in  any 

county, n,  730 

what  in  county  where  issued,  only,  n,  730 

indorsing  in  another  county, n,  730 

magistrate  not  liable  for, n,  730 

prisoner  when  to  be  carried  be^is  mag- 
istrate of  same  county, n,  ^30 

proceedings  by  him,  when  to  let  to  bail, 

Ac., n,  \ll 

when  prisoner  to  be  carried  before  mag- 
istrate issuing  warrant, n,  'SI 

when  before  another  magistrate  of  same 

county, n,  731 

[See  Examination  of  prisoners.] 
Arsenals,  state,  to  be  under  care  of  commis- 
sary-general,   i,  214 

Arson,  iu  the  first  degree,  defined, n,  678 

punishment  of, n,  679 

in  the  second  degree, n,  686 

in  the  third  degree, n,  686 

in  the  fourth  degree, n,  687 

punishment  for  2d,  3d  A  4th  degrees,  n,  687 
Ashes: 

pot  and  pearl,  not  to  be  shipped,  except 

Ac,  without  inspection, . . , , i,  607 

IL— 105 


Ashes,  pot  and  pearl: 

how  to  be  put  up, . .  i,  508 

in  New  York,  to  be  sold  by  weigh- 

note,  Ac, • .  i,  508 

inspectors  of,  number  limited, i,    89 

bow  appointed, I,  106 

their  duty,.... i,  506 

penalty  for  entering  on  invoice, 

Ac.,  cask  not  weighed, i,  608 

penalty  for  misdating  invoice,  Ao,  I,  610 
Assault  and  battery,  actions  for,  to  be  brought 

within  two  years, n,  307 

Assaults  with  deadly  weapons, n,  685 

with  intent  to  kill,  Ac.,  by  any  means,  ii,  686 
to  commit  offences,  not  to  be  punished 

when  offence  was  committed, ....  ii,  725, 
nor  when  former  acquittal  for  offence 

itself n,  725 

Assembly,  to  consist  of  128  members, . . .  i,     S6 

officers  of,  enumerated, i,     86 

privileged  from  arrest, i,  152 

clerk  of, i,  153 

contingent  expenses  of,  how  paid, . .  i,  161 

apportionment  of  members  o£ i,  149 

has  sole  power  of  impeaching  civil 

officers, i,  153 

members  of,  how  chosen  and  for  what 

term, i,  93,  150 

being  justices  of  the  peace,  not 

obliged  to  act, n,  242 

their  powers,    duties   and   privi- 
leges,   i,  162 

their  compensation, i,  169 

[See  Legislature.] 
speaker  of,   to  be  a  commissioner  of 

the  land  office, i,  103 

may  administer  oath  of  office, . .  i,  109 
with  president  of  the  senate,  to 
decide  on  treasurer's  security,  i,  177 

Assessment  of  taxes, *.  i,  359 

property  liable  to i,  360 

place  in  which  to  be  made, i,  361 

how  made, i,  363 

how  equalized,  rolls  how  corrected, . .  i,  366 

on  incorporated  companies, i,  374 

on  state  lands,  to  be  paid  out  of  trea- 
sury,   i,  210 

for  highway  labor, i,  462 

Assessment  of  damages,,  in  suits  at  law, . .  n,  368 
notice  thereof,  when  and  how  given,  n,  369 
wha£  evidence  to  be  produced, ....  ii,  369 
when  made,  though  there  be  general 

counts, n,  369 

lost  contracts  provided  for, it,  369 

clerk's  report,  and  proceedings  thereon, 

ii,  369 

in  suits  on  bail  bonds, ii,  370 

in  real  actions, n,  353 

•  .moot',  how  many  to  be  chosen  in  each 

tawn, i,  313 

bow  chosen, i,  316 

refusing  to  serve, i,  319 

quakers  not  obliged  to  Berve  as,. . .  i,  320 

their  compensation, t,  329 

to  be  fence  viewers,  by  virtue  of  their 

offices, i,  313 

names  of,  to  bo  returned  to  board  of 

supervisor i,  379 

their  duties  ucder  wx  law, i,  363 

their  duties  relative  to  taxes  on  dogs,  i,  666 
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hour  to  assess  certain  lands  sold  by 

state, i,  201 

duty  under  election  law, i,  121,  133 

to  be  reported  to  comptroller,  if  guilty 

of  neglect, I,  379. 

duty  of,  in  correcting  returns, I,  380 

penalty  for  neglect  of  duty, . . .  I,  366,  381 
in  Kings  county,  their  duty, .......  i,  381 

Assets,  what  to  be  so  deemed,  and  to  go  to 

executors  or  administrators, n,    84 

what  not  to.  be  assets, n,    85 

certain  articles,  in  certain  cases,  not 

to  be  assets, ii,     85 

•fleet  of,  in  regard  to  jurisdiction  of 

surrogate, n,    15 

how  to  be  appraised  and  inventoried,  u,  85 
new  assets  to  be  appraised,  Ac., . . .  n,  88 
how  to  be  applied  to  payment  of  debts 

and  legacies n,    88 

want  of,  when  pleaded  by  executor  or 

administrator, n,    90 

executors,  Ac,  when  not  liable  for, .  n,  92 
how  accounted  .for  and  distributed,  n,  92 
received  by  next  of  kin  and  legatees, 

how  recovered, ii,  410 

Assignees  of  insolvent  or  imprisoned  debtors, 
when  appointed,  Ac......  n,  21,  28,  30,    33 

what  to  vest  in  them,. .  n,  21,  28,  30,  33 
powers  and  duties  of;  in  certain  cases, 

n,    34 
proceedings  wlien  they  refuse  to  sign 

certificate  of  assignment, ii,     39 

wheu  not  to  be  held  to  bail, u,  359 

set-offs  by, n,  261,  366 

[See  also  Trustees  and  Assignees.] 
Assignment  of  interest  in  land,  to  be  in 

writing, ii,  138 

of  real  or  personal  property,  made  to 

hinder  or  defraud  creditors,  void,  n,  142 
of  mortgages,  effect  of  the  recording 

thereof, i,  715 

of  goods  and  chattels,  when  deemed 

fraudulent, n,  141 

of  estate  of  insolvent  or  imprisoned 

debtors, ii,  21,.  28,  30,     33 

to  be  recorded. n,    39 

new  assignment  when  to  be  direc- 
ted,   ii,    40 

of  indentures  of  foreign  emigrants,  when 

allowed, n,  162 

of  apprenticeship  when   allowed    by 

executors, ii,  167 

of  bail  bond, Ii,  360 

of  limit  bond, n,  454 

of  state  mortgages,  when  to  be  made 

by  comptroller, i,  176 

of  effects  of  limited  partnership,  when 

void, i,  720 

of  dower, i,  694,  n,  610 

of  bonds  by  sheriffs, n,  296 

I        of  breaches  on  bonds, ii,  392 

assistance  in  serving  warrants,....  n,  771 
Assistant  justices  in  New  York, 

[See  New  York,  city  of] 

Assistant  register  in  chancery, I,    86 

Assistant  state  sealers,  who  to  be, i,    91 

Assistants  and  deputies,  when  and  by  whom 

to  be  appointed, i,  106 

,  their  powers, I,  107 


Assistants  and  deputies : 

to  take  oath  of  office, i . 

Associations  for  banking  purposes  ptosfe 

ed,  unless  authorized  by  law, i 

notes  to,  void, l 

penalties  for  becoming  members  of  sad 

association,  Ac^ i  i 

foreign,  not  to  make  contracts  of  ast- 

rance  as  to  property  in  this  state,.  1 1 

in  other  states,  making  insurances  h 

this  state,  their  agents  to  pay  p* 

mium, i 

and  to  give  bonds, i 

penalties  for  omission, : 

Assumpsit,  actions  of,  to  be  brought  wots 

six  years, a 

proceedings  in, a: 

Atheneums,  of  Philadelphia,   Boston,  5e» 
York  and  Albany,  laws  of  state  to  fae 

furnished  to, i 

Attachments  against   absconding,    wminW 

and  non-resident  debtors, a 

[See  Absconding,  concealed  and  fumrunicc 
debtors.] 
against  debtors  confined  for  crimes,,  a.  i 
when  and  by  whom  applications 

be  made, a. 

trustees  when  to  be  appointed,  tfasr 

powers  and  duties, a 

against  foreign  corporations, a  J 

against  witness  not  attending  circEda 

t 
against  witnesses  or  parties,  when  a- 

sued  by  surrogates, a  - 

when  by  justices  of  the  peace,  a  % 
against  sheriffs,  4c.,  for  not  puttiag  a 

bail, a  a 

against  sheriff  for  not  returning  vs> 
rants  issued  by  county  treasurer  er 

by  comptroller, a  B 

as  for  contempts  in  civil  cases, ....  1 8 
what  courts  and  what  cases,  to  iasna  t 

to  enforce  awards, a  S 

suits  by,  in  justices'  courts, n  £ 

proceedings  thereon, a  3> 

[See  Contempts,  proceedings  as  fgr] 
Attempts  to  commit  crimes,  may  be  cost* 
tion  for,  on  indictment  for  an  offense,  a  3 
punishment  for,  in  different  cases, . .  a  3 
not  to  be  punished  when  offense  wbj 

committed, a,  3 

nor  where  former  acquittal  on  charge 

for  offense, n,  3 

to  extort, *  '* 

to  corrupt  jurors, n, 

Attendance  of  witnesses,  how  compelled,  a  if 

[See  Evidence  and  Witnesses.] 
Attorney,  parties  may  appear  by,  in  &d 

suits, o,  51 

defendants  may  appear  by,   in  triak 

for  misdemeanors, a.  8 

for  Oneida  Indians,  to  be  appointed,  i  * 

how,  and  for  what  time, ij  !*' 

letters  of,  need  not  be  recorded, i  TM 

but  when  proved  or  acknowledged 

may  be, i  TB 

effect  thereof  when  proved,  fo,  or 

recorded, i,  »H 

if  recorded,  revocation  thereof  must 
also  be  recorded, ^  tli 
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Homey,  letters  of:  faos. 

warranto  of,  abolished,  except  in  special 

cases, ii,  362 

Uarney-general,  to  be  appointed, I,    86 

how,  and  tenure  of  office, i,    95 

'when,  and  before  whom  to  qualify,  and 

and  where  oath  to  be  filed, i,  109 

resignation  of,  how  made i,  111 

Ills  general  powers  and  duties, ....  I,  179 
to  attend  legislature,  and  to  report, . .  i,  187 

his  office,  where  to  be  kept, i,  187 

his  salary, I,  190 

allowance  to,  for  clerk  hire, I,  191 

his  fees  and  disbursements, n,  668 

to  be  a  commissioner  of  land-office. . .  I,  104 

and  of  canal  fund, i,  104 

state  canvasser, I,  137 

may  administer  oath*, I,  109,  185 

may  search  public  offices  and  require 

copies,  Ac.,  gratis. ii,  669 

to  be  notified  by  governor  of  certain 

suits, I,  165 

counsel  to  assist,  when  employed, . .  i,  164 
certain  accounts,  when  to  be  delivered 

to  him, i,  174 

may,  with  the  comptroller,  release  lands 

from  state  judgments, I,  185,  186 

and  pay  off  incumbrances, i,  186 

may  acknowledge  satisfaction  of  judg- 
ments,   i,  186 

to  conduct  suits  under  canal  laws, . .  i,  195 
when  and  how  to  make  partition, . .  I,  207 
when  petition  for   partition  may  be 

served  on  him,  Ac., n,  342 

to  foreclose  state  mortgages, I,  211 

to  bring  ejectments  for  recovery  of 

escheated  lands, I,  256 

to  report  recoveries  of  such  lands, . .  I,  256 
to  sue  for  and  recover  forfeited  es- 
tates,  I,  256 

when  to  prosecute  sheriff  and  his  sure-' 

ties, I,  372 

when  county  treasurers, n,  137 

when  corporations  for  taxes,  I,  375,  377 

when  auctioneers, i,  496 

lands  purchased  by  him  for  state,  how 

to  be  sold, i,  204 

notice  to,  in  case  of  intestacy, . .  ii,  78,  137 
may  file  bill  in  chancery  against  corpo- 
rations to  restrain  usurpation,  Ac.,  n,  482 
ib.  for  injunction  and  receiver, .....  n,  484 
his  powers,  Ac.,  in  respect  to  writs  of 

habeas  corpus, n,  580,  594 

his  powers,  Ac.,  in  respect  to  writs  of 
scire  facias  to  repeal  letters  patent, 

n,  599,  600 
ib.  to  informations  in  the  nature  of  a 

quo  warranto, n,  602 

writs  of  error  by,  in  civil  cases, ....  n,  614 

to  sue  under  state  prison  law, ii,  804 

may  visit  state  prisons  at  pleasure, . .  ii,  821 
attorneys,  solicitors   and  counsellors,  their 

number  unlimited, I,    89 

how  Appointed, ii,  298 

their  oath  of  office, l.  110,  n,  298 

may  be  removed  and  how, i,     99 

sheriffs,  Ac.,  not  to  act  as, I,    99 

judges  not  to  practice  as, n,  284 

not  to  be  partners  of  judges, n,  285 

who  may  appear  by, ii,  286 


Attorneys,  solicitors  and  counsellors :  pass. 

on  death  of,  notice  to  appoint,  Ac., . .  n,  298 

to  subscribe  process  issued  by  them,  n,  288 

penalty  for  deceit  or  collusion, ....  n,  298 

for  willful  delay  or  extortiou, . .  ii,  298 

for  lending  name,  Ac, n,  298 

not  to  buy  rights  in  action  for  pur-    - 

pose  of  suing  thereon, h,  298 

not  to  lend  money  to  procure  suits,  Ac.,  u,  298 
violation  of  these  provision*  may  be 

set  up  as  defense,  Ac., u,  299 

may  be  compelled  to  testify,  Ac., . .  u,  299 
proceedings  upon  such  defense, ...  h,  299 
when  attorneys  may  acknowledge  sat- 
isfaction of  judgments, ir,  375 

effect  of  such  acknowledgment, . . .  ii,  375 
liability  ofj  for  costs,  when  no  secu- 
rity,   if,  645 

not  allowed  for  attending  as  witnesses, 

it,  671 
Attorneys,  district,   [See  District  Attorneys.) 
Attornment  by  tenant,  of  lands,  occupied  by 
him,  not  necessary  to  validity  of  grant,  I,  .690 
to  a  stranger,  void,  except  in  certain 

cases, I,  695 

Auburn,  village  of,  inspector  of  sole  leather 

to  be  appointed  for, I,    90 

how  and  for  what  term, I,  105 

Auctioneers,  their  number, I,    89 

how  to  be  appointed,  Ac^ I,  105 

sales  by,  regulated, i,  488 

their  powers  and  duties, i,  489 

duties  to  be  paid  by, i,  489 

to  give  bonds  and  how, i,  491 

penalties  for  violating  law, . . . .  I,  490,  492 

their  commissions,    i,  493 

to  account  quarterly,  Ao, i,  493 

how  proceeded  against  in  case  of  neg- 
lect, Ac., i,  495 

laws  relating  to,  to  be  sent  them, ...  i,  171 
misdemeanor  for  not  making  certain  re- 
ports,   u,  718 

Auctions,  sales  by,  regulated, I,  488 

duties  upon, I,  489 

what  exempt  from  duties, I,  489 

Auditors  of  town  accounts,  who  to  be,  . .  I,  328 

their  duties,     I,  328 

commissioners  of  highways  to  account 

to  them, I,  461 

also  overseers  of  poor, I,  579 

Authority  conferred  by  law,  to  be  executed 

by  majority  of  persons  authorized, ... .  n,  575 
Avowries  and  cognizances,  of  title  to  real 

estate,  reciting  statutes  in, n,  365 

Awards  by  arbitrators,  how  made  and  au- 
thenticated,   n,  661 

confirming,  vacating  and  amending,  n,  561 
enforcing,  when  for  specific  acts,  . .  n,  563 

Ball,  excessive,  not  to  be  required, ....!,    85 
not  to  be  required  on  capias,  unless 
true  cause  of  action  be  expressed, 

n.  359 
may  be  required,  as  of  course,  in  cer- 
tain actions, n,  359 

in  other  cases  may  be  ordered  by  a 

judge, n,  359 

heirs,  executors,  trustees,  Ac.,  not  to 
be  held  to,  except  in  certain  cases, 

a,  369,  401 
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canal  commissioners,  Ac.,  not  to  be  held 

to,  in  certain  suits, n,  224 

writ  requiring,  how  to  be  executed,  n,  360 
executions,  when  to  issue  against  de- 
fendant's body, II,  376 

bond,  its  contents  and  effect, n,  360 

bail  in,  may  surrender  their  prin- 
cipal, and  he  may  surrender  him- 
self,  H,  396 

assignment  of  bond  and  proceed- 
ings thereon, n,  360 

damages  in  suits  thereon,  when 

and  how  to  be  assessed, . . .  n,  370 
when  writof  inquiry  to  issue, . .  n,  370 
bail,    how    relieved     after    suit 

brought, n,  394 

special,  when  and  how  plaintiff  may 

proceed,  if  not  put  in, ii,  360 

when  sheriff  may  put  in,  and  con- 
sequences thereof, n,  360 

acknowledgment  thereof,  how  and 

by  whom  taken, II,  394 

fee  for  taking  acknowledgment  of, 

ii,  658 
proceedings  by  to  effect  surrender 

of  principal, n,  395 

not  to  be  sued,  until  after  execu- 
tion against  principal, n,  397 

sheriff's  duty  on  such  executions, 

n,  397 
if  sued  may  plead  certain  mat- 
ters in  bar,     xi,  397 

how  relieved  on  death  of  defen- 
dant,  ii,  397 

scire  facias  against,  to  be  personally 

served, n,  397 

for  jaU  liberties,  when  and  how  to  be 

taken,   Ac., ii,  452 

[See  Jail  liberties.] 
Bailing  pHsT.Ts.   before   indictment,    by 

what  officers, n,  733 

when  by  court  of  jyer  and  terminer,  n,  734 
when  by  court  of  general  sessions, . .  n,  734 
after  indictment,  by  what  officers  and 

counts, n,  752 

recognizances  when  to  be  filed, . . . .  u,  753 
Bailor,  Interest  of  in  goods  pledged  may  be 

sold  under  execution, ix,  379 

Ballot  election  by,  regulated, I,  125,  126 

not  to  be  changed, i,  146 

at  town  meetings, I,  316 

of  jurors, n,  429 

boxes,  regulations  concerning, I,  129 

Banking  associations,  unauthorized  by  law, 

prohibited, i,  660 

certain  notes.  Ac,  to  be  declared  void, 

i,  661 

Banking  powers  prohibited, i,  557 

Bankruptcies,  fraudulent,  by  corporations, 

provisions  to  prevent, X,  547 

powers  of  the  court  of  chancery,  in 

respect  to, ix,  482 

Banks,  moneys  received  by  state  treasurer 

in  what  banks  to  be  deposited, x,  178 

for  deposit  of  canal  tolls,  to  be  desig- 
nated by  canal  board x,  237 

directors  of  on  the  part  of  the  state, 

to  be  appointed, x,    90 

how,  and  for  what  term,  Ac., . .  x,  104 


Banks: 

otZZf  of  under  one  dollar,  not  to  be 

circulated, i,  662 

nor  if  payable  otherwise  than  in 

money, i,  662 

purporting   to   be   receivable  for 
debts,  deemed  promissory  notes, 

x,  662 
may  be  levied  on  under  execu- 
tion and  sold, n,  379 

buying  notes  by  officers, i,  561 

loans  by,  prohibited, I,  661 

[See  Corporations,  moneyed.] 

Banks  pretended,  passing  notes  of, n,  697 

Banking  powers,  not  to  be  exercised  by  per- 
sons or  associations  not   authorized  by 

law, x,  661 

Bargain  and  sale,  deeds  of,  may  be  used, 

and  shall  be  deemed  grants, x,  689 

Basins  on  canals, x,  249 

Bastards,  who  to  be  deemed, x,  594 

to  be  supported  by  father  or  mother,  x,  695 
and  in  their  default  oriuability,  by 

county  or  town, i,  596 

not  entitled  to  inherit  under  law  of 

descents, x,  705 

dying  intestate,  inheritance  to  descend 

to  mother,    x,  704 

or  if  she  be  dead,  to  her  rela- 
tives,   L  704 

fathers  of,  proceedings  to  ascertain,  how  . 

instituted  and  conducted, I,  596 

duty  of  superintendents  and  over- 
seers of  the  poor, i,  696 

powers,  Ac.,  of  justices  of  the 

peace, I,  596 

warrant  against  father,  when  to 

issue, i,  696 

when  father  out  of  county,  .war- 
rant to  be  indorsed,  Ac......  I,  596 

proceedings  thereupon, I,  596 

justice  not  liable  for  indorsing, . .  I,  609 
if  father  be  brought  before  jus- 
tice, he  to  associate  another  with 

him, i,  59t 

their  duties  and  powers, i*  697 

proceedings,  if  justice  issuing  war- 
rant be  absent,  Ac., i,  609 

appeals  from  determination  of  jus- 
tices allowed  to  general  ses- 
sions,   i,  600 

proceedings  thereupon, t,  600 

powers  and  duties  of  general  ses- 
sions on  hearing, x,  601 

costs  on  appeal,  how  awarded  and 

collected, i,  603 

persons  imprisoned  under  law  re- 
lative to  bastards,  not  entitled  to 
discharge  under  insolvent  act,  I,  604 
bonds  for  appearance  at  general 

sessions,  how  disposed  of,.,  i,  604 
proceedings   thereon    when    for- 
feited,  i,  606 

giving  of  bond  for  support  of  bas- 
tard, Ac,  not  to  prevent  actions 

for  expense  of, i,  606 

when  such  action  may  be  brought 

against  executors,  Ac, I,  605 

proceedings  when  father  and  moth- 
er abscond, i,  606 
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Bastards,  father  of:  »ao& 

in  New  York  compromises  may 

be  made  with, i,  609 

mother  of  how  compelled  to  disclose 

Dame  of  father, i,  599 

when  and  how  compelled  to  sup- 
port bastard, I,  599 

proceedings  against*  in  general  ses- 
sions.   i,  600 

and  her  child,   when  to  be  sup- 
ported as  paupers,  and  how, . .  i,  606 
not  to  be  removed  from  one  town 
or  county  to  another,  without 

her  consent, i,  606 

when    removed    to  county   poor 

house, i,  608 

overseers  and  superintendents  of  th*  poor, 
to  provide  for  mother  and  child,  i,  606 
their  powers  and  duties  in  respect 

to, I,  595,  605 

penalty  for  neglect  of  duty,. . . .  i,  609 
moneys   recovered   by   overseers 
from  father,  how  applied,  Ac.,  i,  607 
settlement  of  disputes  concerning,  how 

determined, I,  607 

proceedings  when    chargeable  to 

another  town,    I,  607 

mode  of  ascertaining  sum  to  be  al- 
lowed for  support  of, I,  608 

penalty  on  constable,  Ac.,  for  neg- 
lecting to  deliver  over  bonds, .  x,  609 
Batavia,  village  of,  inspector  of  sole  leather, 

to  be  appointed  for, i,    90 

Bawdy-houses,  conviction  of,  to  forfeit  lease, 

n,  725 

Beef  and  pork,  inspection  of, i,    60 

inspectors  of,  number  limited, i,    89 

how    appointed    and    tenure    of 

offices, I,  105 

their  powers  and  duties,  ......  i,  502 

Beggars  and  vagrants,  who  to  be  deemed,  X,  585 

to  be  taken  before  magistrates, I,  585 

powers  and  duties  of  magistrates, . .  I,  586 
children  begging,  to  be  sent  to  poor- 
house,  and  may  be  bound  out  ...  I,  586 
Betting  and  gaming,  declared  unlawful,  . .  x,  614 
contracts  on  account  of  wages,  void,  I,  614 
money  or  property  wagered,  may  be  re- 
covered of  stakeholder  or  winner, .  I,  614 
insurances  and  contracts  on  bot- 
tomry, and  respondentia,  excep- 
ted,  I,  614 

cheating  at  games,  a  misdemeanor, . .  i,  614 
winner   to   forfeit    five    times   value 

won, I,  615 

winning  or  losing  #25  within  24  hours,  a 

misdemeanor,  i,  615 

persons  losing  $25  at  any  sitting,  may 

recover  it  back, I,  615 

when  sued  for  by  overseers  of  poor, .  i,  615 
securities  for  moneys  lost,  Ac,  void,  i,  61 5 
when  to  enure  to  heir  of  grantor,  Ac.,  i,  616 
persons  betting,  playing,  Ac,  compe- 
tent witnesses  against  others, . . . .  i,  616 
when  and  how  such  witnesses  may  be 

discharged  from  penalties,    i,  616 

may  be  compelled  to  answer  bills  of 

discovery, x,  616 

effect  of  answer,   I,  616 

racing  for  bete  prohibited,  x,  625 


Betting  and  gaming :  rio*. 
on  horse  races,  declared  a  misdemea- 
nor,     l,  62G 

Bigamy  forbidden xx,  144 

punishment  of, n,  710 

BiU  in  chancery,  [See  Court  of  UJumcery.] 
BiH  of  particulars,  may  be  ordered  in  actions 

relating  to  real  property, n,  352 

BiU  of  rights I,     82 

Bills  of  exceptions, n,  440 

BiMs  of  exchange  and  and  promissory  notes, 

recovery  on  lost, n,  423 

effect  of  promissory  notes  payable  to 

order  or  bearer, i,  721 

same  effect  given  to  notes  signed  by 

agent, I,  721 

when  actions  by  payees,  endorsees  and 

holders  to  be  maintained, i,  721 

effect  of  notes  payable  to  order  of  ficti- 
tious person, i,  721 

acceptance,  to  be  in  writing, I,  722 

when  to  bind,  if  on  separate  paper, 

I,  722 
unconditional  promise  to  accept, 
when  to  be  deemed  an  accept- 
ance,   I,  722 

may  be  required  to  be  written  on 

bill, I,  722 

refusal,   to  be  deemed  refusal  to 

accept, i,  722 

saving  of  rights  to  damages  in  fa- 
vor of  certain  drawers  of  bills,  I,  722 
destruction  of  bill,  Ac,  deemed  ac- 
ceptance,     I,  722 

in  case  of  pestilence,   registry  of 
inhabitants  in  New  York  to  be 

kept,  Ac., I,  722 

bills  and  notes  how  presented,  Ac, 
during  continuance  thereof, . .  i,  723 
damages,  rates  of  on  protest  for  non-pay- 
ment of  bills  of  exchange, X,  723 

to  be  in  lieu  of  interest,   Ac,  to 

time  of  notice  of  non-payment,  I,  724 
but  holder  may  recover  interest 
upon  aggregate  of  principal  and 

damages,  X,  724 

on  protest  of  bill  for  non-accept- 
ance,    x,  724 

to  be  recovered  by  purchasers  only, 

i,  725 
if  bill  be  payable  in  money  of  U.  8. 
rate  of  exchange  not  to  be  re- 
garded,   x,  724 

if  in  foreign  currency,  amount  due 
to  depend  on  rate  of  exchange,  I,  724 
given  upon  usurious  contract,  void,. .  x,  726 
except  in  hands  of  endorsee  or 

holder  without  notice, i,  726 

not  to  be  issued  for  less  than  one 

dollar,  by  banks, x,  551 

issued  by  moneyed  corporations,  not 
within  statute  of  limitations;. . . .  n,  310 

Boardof  health I,  3*7 

[See  Public  health] 

of  regents,   x,  402 

[See  University.] 

of  supervisors. I,  337 

[See  Supervisors. 

of  inspectors  of  elections, i,  124 

of  county  canvassers, , x,  133 
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of  state  canvassers, x,  137 

of  canal  commissioners, i,  219 

canal, I,  229 

Boats,  unduly  lading  to  endanger  life,  Ac.,  n,  717 
[See  Canals  and  vessels.) 

Bond  official  when  to  be  filed, I,  110 

If  not  filed  notice  to  be  given, i,  110 

proceedings  thereupon, I,  110 

penalty  for  acting  without  filing,  ...  i,  111 
how  long  to  be  deemed  in  force, .  .  .  .  i,  110 
if  judgment  be  recovered  for  breach  ot, 
governor  may  declare  office  vacant,  i,  110 

Bonds  of  sheriffs,  actions  upon, it,  498 

of  surrogates,  actions  upon,-. n,  601 

of  clerk  of  New  York,  actions  on, .  ii,  501 
of  marshals  of  cities,  actions  on,  . .  n,  602 

taken  by  sheriffs  when  void, n,  296 

Bonds  for  payment  of  money,  payment  may 

be  pleaded  in  action  thereon, ii,  364 

sum  due  thereon,  may  be  paid  alter  suit. 

n,  365 

may  be  set  off, n,  250,  366 

if  condition  be  for  payment  of  $2o0 
or  less,  actions  may  be  brought  in 

justices'  court, n,  235 

for  performance  of  covenants,  proceed- 
ings thereon  regulated, ii,  392 

required  by  law,  when  sufficient  in  form, 

n,  676 

when  and  how  amended, n,  577 

Books  and  papers,  officers  removed  or  going 
out  of  office,  to  deliver  to  their  successors,  i,  114 
proceedings  to  compel  their  delivery,  i,  114 
when  party  to  be  committed  to  jail,.  I,  115 
search  warrant  therefor,  when  to  be 

issued,  and  proceedings  thereon,  .  i,  115 
the  like  provisions  as  to  certain  town 

officers,  I,  331 

the  like  as  to  agents,  collectors,  Ac,  em- 
ployed on  canals, i,  250 

production  and  discovery  thereof,  may  be 
oompelled  by  supreme  court, ....«,  207 
proceedings  to  obtain  order  there- 
for,    n,  208 

in  what  cases  and  by  whom  such 

.order  may  be  vacated, n,  208 

proceedings  may  be  stayed,  until 

order  be  obeyed, n,  208 

other  means  to  enforce  discovery, 

n,  208 
limitation  of  power  of  court, . .  n,  208 
papers,  Ac.  produced  on  order,  how 

far  evidence,  n,  208 

of  supervisors, i,  340 

Bottomry,  contracts  of,  excepted  from  law 

against  betting  and  gaming, i,  614 

and  from  certain  provisions  of  the  law 
against  fraudulent  conveyances, .  n,  141 

Boundaries  of  the  state  described, x,    76 

monuments  of,  maliciously  injuring,  xx,  718 

altering  marks  of, xx,  718 

cutting  down  trees  containing  marks 

of, n,  718 

of  county,   offenses  committed  near, 

where  tried, xx,  750 

Branch  pilots,  for  port  of  New  York,  to  be 

appointed, i,    89 

how  and  for  what  term, i,  105 

Breaches,  assignment  of;.... n,  392 


INoJ^dweDrng  house  ro  ittyaifcrov.  ix.  688 

with  intent  to  commit  crime, n,  688 

in  the  day  time, n,  688 

an  inner  door, n,  688 

out  of  a  house, n,  689 

Bribery,  at  elections,  a  misdemeanor, . . .  I,  145 

disqualifies  a  voter, i,  149 

of  public  officers,  judges,  Ao, n,  703 

accepting  bribe, n,  703 

of  jurors,  referees  and  arbitrators,  n,  704 
attorney-general  to  attend  certain 

trials  for, X,  180 

Bridges,  public,  to  be  under  care  of  commis- 
sioners of  highways, I,  459 

who  are  annually  to  return  statement 

of  improvements, i,  461 

not  mere  than  $250  annually  to  be 

raised  in  any  town  therefor, i,  484 

when  county  to  aid, i,  484' 

but  supervisors  may,  in  certain  cases, 
order  money  to  be  raised  in  county, 

for  that  purpose, I,  484 

appeal  allowed  from  such  order,  i,  484 
provisions  for-  their  preservation, .. .  x,  485 
treble  damages  for  injuring  them, . . .  x,  485 
across  canals,  when  to  be  erected,  Ao,  x,  248 

burning  them, n,  687 

maliciously  destroying, n,  718 

Bringing  property  stolen  in  other  state,  Ao, 

n,  721 
when  larceny  may  be  charged  to  have 

been  committed, n,  721 

former  conviction,  Ac.,  to  be  a  bar, .  n,  721 

Brokage,  rate  of  prescribed, x,  658 

excess  over  such  rate,  may  be  recovered 

back  within  a  year, x,  659 

after  year,  if  not  sued  by  party,  over- 
seers of  poor  to  sue, x,  659 

persons  liable  to  be  sued,  may  be  com- 
pelled to  discover, i,  659 

discovery  and    return  of  excess,    to 

exonerate  from  penalty, x,  659 

Brokers,  regulations  concerning,  x,  658 

[See  Brokage  and  Paumbrokers.] 
Brookhaven,  in  Suffolk  county,  electors  of 

to  elect  trustees, i,  333 

Brooklyn,  village  of,  fines  under  health  law 

to  whom  to  be  paid,  Ac., i,  398 

inspector  of  sole  leather  to  be  ap- 
pointed,   x,     90 

trustees  of,  to  be  a  board  of  health  for,  x,  397 
,their  powers  and  duties  as  such 

board, x,  397 

violating   their  orders   a   misde- 
meanor,   i,  395 

vessels  subject  to  quarantine  in  New 
York,  not  to  enter  village  without  per- 
mit,   x,  396 

penalty  therefor, x,  395 

may  be  ordered  to  be  removed  by 

board  of  health. x,  396 

penalty  for  violating  order, . . . .  x,  396 

physicians  to  report  patients, i,  39? 

sick  persons  when  to  be  reported  by 

keepers  of  boarding-houses, x,  397 

when  not  to  enter  village, i,  397 

penalties  for  violating  law, . . . .  i,  397 
Broome,  caunty*of, 

named, x,    80 
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Broome,  county  of:  Maa, 

to  have  one  member  of  assembly, . .  x,  160 

supervisors  of,  when  to  meet, i,  339 

Brothertown  Indians,  superintendents  of,  to 

be  appointed, i,     90 

how  and  for  what  term, x,  ]  06 

peace  makers  of  how  to  be  appointed, 

Ac, i,  106 

Brothers  and  sisters  of  intestate  and  their 
descendants,  when  and  in  what  shares  to 

inherit  under  law  of  descents, t,  703 

of  father,  when  and  how  to  inherit,  i,  703 
of  mother,  when  and  how  to  inherit,  i,  704 
other  rules  as  to  their  inheriting, ...  i,  704 
marriages  between,  declared  incestuous 

and  void, u,  144 

Buffalo,  inspector  of  hops  to  be  appointed 

for, it    91 

how  and  for  what  term, x,  106 

Buildings,  public,  regulations  concerning,  i,  214 

Burglary,  in  first  degree, xi,  688 

in  second  degree, n,  688 

in  third  degree. n,  689 

punishment  for  different  degrees  of,  ii,  689 
Burning  inhabited  dwelling-house  in  night 

tune, ii,  678 

ib.  in  day  time, u,  686 

other  buildings,  ships,  Ac,  in  the  night 

time, u,  687 

ib.  in  day  time, ii,  687 

houses,  ships,  Ac.  insured, xi,  687 

sucks  of  grain,  hay,  Ac, xx,  687 

bridges,  toll  or  public, n,  687 

grain,  grass  growing, n,  687 

fruit  trees,  fences,  Ac., n,  687 

Burying  grounds,  not  to  be  affected  by  di- 
vision of  town, l  312 

but  to  belong  to  town  in  which  situated, 

I,  312 
title  to  lots   used  as,  for  14  years, 

vested  in  town, x,  333 

Butter  and  lard  firkins, 

to  be  weighed  and  branded, x,  631 

how  to  be  taken  as  tare, x,  631 

penalties  for  offering  firkin  not  stamped, 

x,  631 

for  putting  on  false  mark, i,  632 

how  recovered  and  applied, ....  i,  632 
Buying  bonds  and  other  things  in  action,  by 
attorneys,  Ac.  for  purpose  of  suit,  pro- 
hibited,  n,  298 

consequences  thereof n,  298 

stolen  property, xi,  700 

pretended  right  to  land,  Ac, n,  713 

By-laws  of  corporation, .' x,  661 

Canals,  designation  and  description  of.  X,  217 
contracts  for  constructing  or  repairing, 

how  to  be  executed,  Ac., i.  223 

regulations  concerning  notices  and 

proposals  for  such  contracts,  I,  223 
extra  allowances  to  contractors, 
not  to  be  made  unless  allowed 

by  canal  board, I,  224 

materials  procured  under  contract, 

exempt  from  execution, x,  224 

contractors  how  paid, i,  224 

claimants  for  damages,  when  and  how 

to  apply, I,  226 

XHXK»edings  on  such  application,  x,  226 


Canal,  claimants  for  damages: 

bridges, I,  248 

regulations  and  penalties   concerning 

their  maintenance  and  protection,  I,  248 
how  much  water  to  be  taken  into, . .  i,  262 
waste  weirs  and  gates  how  constructed, 

I,  262 
definition  of  terms  "float"  and  " mas- 
ter,"...".  I,  261 

water  privileges  and  sale  of  surplus 

waters,  i,  231 

miscellaneous  provisions  concerning,  x,  260 

penalties  or  forfeitures,  how  sued  for,  i,  261 

recovery  of,  not  a  bar  to  suits  for 

damages, x.  262 

Canal  agents,  toll  collectors,  <fcc,  discliarged 
from  employment,   to  deliver  property, 

books,  Ac, i,  260 

.    proceedings  to  compel  delivery,  . . . .  x,  260 
persons  owning  hydraulic  works,  Ac, 

not  to  be  employed  as, I,  250 

exempt  from  jury  and  militia  duty, . .  I,  251 
Canal  appraisers  to  be  appointed, ...  i,  89,  225 

how  and  for  what  term, I,  104 

not  to  act  when  interested, i,  104 

their  general  powers  and  duties,...  I,  225 

their  compensation, L  227,  229 

duties  in  regard  to  surplus  waters, . .  X,  232 

basins, I,  249 

Canal  board,  of  whom  to  consist, I,  104 

their  general  powers  and  duties, . . .  I,  229 
may  remit  forfeitures,  and  when,. . .  i,  231 
powers  of,  as  to  surplus  waters,  x,  230,  231 
may  make  extra  allowances  to  con- 
tractors, and  when, i,  230 

applications  therefor,  how  to  be  made, 

i,  231 
may  revoke  former  leases  granted  for 

surplus  waters, I,  235 

Canal  boats,  regulations  concerning  clear- 
ances, Ac I,  238 

masters  of,  their  duty, i,  238 

may  be  prohibited  from  navigating  in 

certain  cases, x,  244 

liable  for  penalties, J,  247 

but  not  to  be  detained  unless  bond 

given, n,  245 

penalty  and  condition  of  such  bond,  n,  245 
canal  commissioners  and  members  of 

canal  board,  not  to  be  interested  in,  I,  251 
certain  provisions  of  excise  law,  not  to 

apply  to i,  635 

but  when  boat  remains  longer  then  one 
hour  at  any  place,  no  liquor  under 
five  gallons  to  be  sold   on   board 

her, l  636 

penalty  for  so  selling,  how  sued  for, 

Ac, x,  636 

gaming,  Ac,  in,  prohibited, x,  613 

penalties  therefor,  how  sued  for,  ...  i,  613 
Canal  commissioners,  number  limited, . . .  x,    89 
how  to  be  appointed  and  tenure  of 

office, » x,  104 

vacancies  in  office,  how  supplied, . . .  i,  104 
their  oath  of  office,  with  whom  to  be 

deposited, i,  110 

salary  of  acting  commissioners,. . . .  x,  190 

general  powers  and  duties, i,  219 

their  duties  in  regard  to  surplus  waters, 

x,  2il 
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Comal  commissioners: 

may  bring  writ  of  error  from  supreme 
court,  in  certain  oases,  .........  i,  236 

fees  of;  in  certain  cases, n,  667 

*    duty  as  to  repairs, i,  236 

Canal  fund, 

designation  and  description  thereof,  i,  193 

administration  thereof it  193 

charges  thereon, * i,  195 

lands  belonging  to,  how  disposed  of, 

Ac, i,  210 

commissioners  of,  who  to  be, I,  104 

their  powers  and  duties, i,  193 

may  prohibit  certain  boat  from  re- 
ceiving clearances,  Ac, i,  244 

to  direct  prosecutions  for  penalties 

and  forfeitures, i,  251 

Comal  navigation, i,  238 

Canal  repairs,  superintendents  of,  to  be  ap- 
pointed, ....  .• I,    89 

how,  and  for  what  term, i,  104 

their  oaths  of  office,  where  filed, ...  i,  110 

to  give  bonds, i,  236 

their  general  powers,  duties,  Ac., . . .  i,  236 
exempt  from  inry  and  militia  duty,.  I,  261 

when  ordered, i,  230 

Canal  tolls,  collectors  of,  to  be  appointed, .  i,  88 
by  whom,  and  tenure  of  office,  . . . .  i,  104 
their  oatlis  of  office  where  to  be  filed,  i,  110 

to  give  bouds, i,  236 

their  general  powers,  duties,  Ac.,  i,  236,  238 
may  distrain  and  sell  property  to  pay 

canal  tolls, i,  243 

proceedings  upon  such  distress  regu- 
lated,  n,  538 

exempt,   together  with   their   clerks, 
from  serving  on  juries  and  militia 

duty, x,  251' 

Canal  tolls,  by  whom  fixed, i,  229 

Canceling  of  judgment* n,  375 

Canceling  of  mortgages, i,  706 

Candidates  at  elections,  conduct  of, i,  145 

Canvass  of  votes,  i,  130,  133,  137 

Canvassers  certificates, i,  108 

state  and  county, i,  118,  133,  137 

[Bee  Elections,] 
Capias  ad  respondendum,  personal  actions 

may  be  commenced  by, I  n,  358 

if  defendant's  name  be  unknown,  fic- 
titious name  may  be  inserted, ...  n,  359  * 

mode  of  serving,. n,  359 

Capitol,  name  to  be  retained, i,  214 

Carriers,  embezzlement  by,  of  effects  oot 

separated,.... n,  699 

Case,  actions  of,  when  to  lie, . . . n,  574 

within  what  time  to  be  brought, ...  n,  307 
CatskUL  village  of, 

inspector  of  sole-leather   to   be   ap- 
pointed for, i,    90 

how,  and  tenure  of  office, i,  105 

part  of,  to  be  a  permanent  school  dis- 
trict,  I,  453 

school  moneys  therein,  how  distributed 

and  applied, i,  453 

Cattaraugus,  county  of  named, i,    80 

to  have  one  member  of  assembly, . .  i,  160 
supervisors  of  when  A  where  to  meet,  I,  339 

Cattle,  maliciously  maiming, n,  717 

maliciously  killing, n,  717 

cruelty  to, n,  717 


Cattle  doing  damage,  distraining, n,  534 

[See  Distraining  cattle  doing  damage.'] 

Cayuga,  county  of  named, i,     80 

to  have  four  members  of  assembly, .  i,  160 
supervisors  o£  when   and  where  to 

meet, *. i,  339 

certain  actions  for  escheated  lands,  may 

be  tried  in, i,  256 

Cayuga  and  Seneca  canal,  named  and  desig- 
nated,  i,  218 

Cemetery, t,  312,  333 

Census  of  inhabitants  of  state, i,     82 

Cent,  in  money  of  account, i,  564 

Certificate  of  appoiutment  of  cojnmisskmere 

of  deeds, i,  100,  108 

of  boards  of  canvassers,.,  i,  108,  132,  134 
of  comptroller  in  certain  cases,  how  far 

evidence, i,  174 

when  allowed  to  be  recorded,.,  i,  17  6»  380 
of  officer  taking  proof,  Ao,  of  deeds,  i,  710 
of  officer,  that  papers  cannot  be  found, 

how  far  evidence, n,  673 

of  sale  of  real  estate, n,  383 

Certiorari,  certain  judges  not\o  sit  on  hear- 
ing of; n,  284 

to  remove  proceedings  against  absconds 
ing,  concealed  and  non-resident  debtor*, 

n,  14 
powers  of  supreme  court  thereon, . .  n,  14 
how  allowed  and  effect  thereof; . . .  ii,  625 
bonds  to  be  given  in  different  cases,  n,  625 
return  to  writ,  judgment  and  costs,  n,  627 
to  courts  of  common  pleas  on  decisions 
concerning  warrants  against  abscond- 
ing debtors,  and  also  against  insolvent 

and  imprisoned  debtors, it,  60,  625 

not  to  stay  proceedings  unless  specially 

directed, u,     60 

to  remove  causes  before  trial,  from  com- 
mon pleas  and  mayor's  courts,.,  n,  404 
to  remove  proceedings  in  partition  from 

those  courts, n,  339 

to  remove  proceedings  for  forcible  en- 
tries, Ac., n,  526 

to  remove  summary  proceedings  to  re- 
cover possession  of  land, n,  533 

to  remove  actions  of  replevin, n,  551 

to  inquire  into  cause  of  detaining  a 

prisoner, n,  583 

petition  for,  and  when  to  be  granted,  n,  585 

form  of  the  writ, n,  585 

proceedings  upon, n,  585 

letting  prisoner  to  bail  on, n,  591 

fees  of  officers  serving, n,  596 

[See  Habeas  corpus  to  inquire  into  cause  of 
detention.] 
to  remove  proceedings  on  habeas  cor- 
pus, .......; n,  593 

to  certify  variances,  Ac.,  in  error,. .  n,  62! 
to  remove  indictment  from  general  ses- 
sions, abolished, -. . .  •  n,  756 

to  oyer  and  terminer,  provisions  con- 
cerning,   ii,  757 

indictments  removed  may  be  remanded, 

ii,  767 

to  remove  conviction, n,  761 

to  remove  judgments  and  bills  of  ex- 
ceptions,  n,  761 

to  courts  of  special  sessions, n,  742 
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iairman  of  county  canvassers i,  133 

of  legislative  committees, i,  157 

iailenges  of  electors,  at  general  elections,  i,  126 

aft  town  meetings, i,  316 

at  elections  for  directors  of  moneyed 

corporations, I,  653 

hdttenge  of  jurors, 

when  not  allowed  to  panel  or  array,  n,  43*7 
juror  or  officer  being  liable  to  pay  taxes, 

not  cause  of, u,  437 

nor  being  inhabitant  of  town  or  county 

interested, I,  330,  357,  ii,  671 

when  to  grand  jurors, n,  747 

i     peremptory,  to  petit  jurors, n,  758 

right  of  generally,  in  criminal  oases,  n,  758 
haUenge  to  fight  duds,  giving  or  receiving, 

iAc, - n,  708 

giving,  Ac,  out  of  the  state, n,  708 

i     place  of  trial  for  such  offense, n,  708 

conviction,  Ac.,  in  another  state, ...  n,  709 
Jiamperty  defined,  its  punishment, ....  n,  713 
taking  conveyance  of  land  in  suit, .  ii,  713 
buying,  Ac,  pretended  titles  from  party 

|         out  of  posseWon,  ....*... u,  713 

exceptions  as  to  certain  mortgages,  it,  714 

ihatnpkrin  canal,  designated, i,  217 

,     declared  to  be  completed, i,  218 

Aancellor,  [See  Chancery,  court  of.] 
\hanoery,  court  of  officers,  dec 
I      chancellor,  in  class  of  judicial  officers,  i,    86 
powers  of  court  of  chancery  vested 

in  him, n,  174 

to  make  rules  concerning  money, 

stock,  securities,  Ac, ii,  -177 

1  his  powers  on  appeals  from  vice- 

1  chancellor, n,  186 

may  issue  habeas  corpus  for  chil- 
1  dren  detained  by  Shakers, . .  ii,  155 

may  restrain  waste  of  land  sold  by 

1  execution, ix,  347 

1      vice-chancellors,  their  powers  and  juris- 

1         diction, n,  174 

powers  in  respect  to  moneys  paid 

f  into  court, n,  178 

ckrks  of  their  duties  in  regard  to  mon- 

1         eys  received  by  them, ii,  171 

•      commissioners  to  take  affidavits  to  be 

1         read  in,  may  be  appointed, I,    87 

their  powers, n,  295 

to  take  testimony, n,  187 

!  examiners,  how  many  to  be  appointed,  I,  87 
masters,  how  many  to  be  appointed,  i,  87 
register  and  assistant  registers,,  to  exhibit 

their  bank  accounts, n,  178 

to  appoint  deputies, n,  297 

l  powers  and  duties  of  deputies,  u,  297 

registers  and  clerks,  stocks  when  to  be 

t  -        taken  in  their  name, n,  178 

accounts  thereof, n,  178 

i  successors  of,  to  be  vested  with 

l  certain  stocks,  Ac, ix,  178 

to  report  amount  of  certain  ex- 

i  penditures,   n,  179 

may  issue  certain  commissions  to 

i  take  testimony, n,  187 

may  take  chancery  affidavits,  .  n,  294 

to  make  up  enrollments, n,  188 

When  requested,  to  docket  decrees 

for  payment  of  money, il  188 

IL— 106 


and  to  send  transcripts  thereof,  n,  189 
.      when  to  enter  satisfaction  of  de- 
crees,  ii,  189 

sergeants,  two  to  be  appointed, i,    87 

their  duties  and  fees, ii,  178 

sheriffs  to  be  officers  of  court n,  179 

their  duties  and  powers  as  such,  ii,  1 79 
solicitors  and  counsellors, I,     89 

how  punished  for  prolixity  in  pro- 
ceedings,   ii,  182,  190 

powers  and  jurisdiction: 

general  powers  and  duties  of, .  n,  180 

suits  in,  within  what  time  to  be 
commenced, n,  308 

discovery  and  relief  in  favor  of 
judgment  creditor,  whose  execu- 
tion is  returned  unsatisfied, .  n,  180 

set-offs  allowed, n,  180 

discovery  and  relief  against  judg- 
ment fraudulently  confessed,  u,  181 

purchaser  of  land,  how  charged 
with  notice  of  suit  pending,,  n,  181 

rules  for  practice  to  be  established, 

ii,  181 
'    may  take  proof  of  wills  lost, . .  n,    69 

may  decree  partition  of  lands, .  n,  339 

may  enforce  contribution  between 
owners  of  lands  subject  to  judg- 
ment,  n,  390 

may  decree  sale  of  mortgaged 
premises, n,  198 

and  payment  of  balance  due  after 
sale,. _. n,  198 

may  direct  infant  trustees  to  con- 
vey lands, u,  202 

and  to  perform  contracts  of  sale 
made  by  ancestor, n,  202 

may  authorize  sale  of  infants' 
lands, ii,  202 

and  make  partition  thereof, ...  n,  341 

may  apply  profits  of  land  directed 
to  be  accumulated,  to  use  of  in- 
fants,   i,  675 

ib.  profits  of  personal  estate, . .  i,  727 

may  give  relief  against  defective 
description  in  mortgages  to  loan 
officers, i,  346 

against  corporations  for  non-pay- 
ment of  taxes, i,  378 

may  compel  answers  to  bills  of 
discovery,  as  to  money,  Ac.,  won 
at  play, i,  616 

ib.  as  to  moneys  illegally  received 
for  brokage, i,  .659 

ib.  as  to  moneys,  Ac.,  taken  usuri- 
ously, i,  726 

but  neither  sum  actually  loaned, 
nor  interest  thereon,  can  be  re- 
quired to  be  paid  or  deposited,  i,  726 

power  as  to  escheated  lands  sub- 
ject to  trusts, ir  666 

to  execute  trusts  on  death  of  trus- 
tees  I,  680 

may  accept  resignations  of  trus- 
tees,   I,  680 

and  remove  them, iv  680 

and  appoint  new  trustees, i,  680 

may  decree  execution  of  trust  pow- 
ers,  i,  685 

Digitized  by  VjOOQ  IC 


838 


GENERAL  INDEX. 


Chancery,  court  of,  register*  aud  clerks:         rm 
may  supply  defective  execution  of 

powers, i,  686 

may  issue  commission  to  take  proof, 

Ac,  of  deeds,. i,  109 

to  have  care  of  idiots,  kmatics  and 

haJktual  drunkards, it,    52 

and  of  their  estates, n,    63 

mode  of  exercising  such  powers, 

n,    53 
may  authorize   a   sale   of  their 

lands, ii,    65 

and  direct  committee  to  convey 

lands  held  in  trust, ii,    66 

A  make  partition  of  their  lands,  n,  341 
powers  as  to  moneys  in  state  trea- 
sury, received  from  intestate  es- 
tates,   ii,  137 

reservation  of  power  to  compel  spe- 
cific performance  of  agreement) 

ii,  139 
may  annul  contracts  of  marriage 

in  certain  cases, ii,  14*7 

may  dissolve  marriage  in  case  of 

adultery, u.  150 

may  decree  separations  and  limited 

divorces, n.  162 

discovery  of  the  death  of  persons 

on  whose  lives  estates  depend,  u,  354 
jurisdiction  of,  over  corporations, 

ii,  482 
over  officers  of  corporations, . .  n,  482 
on  application  to  dissolve  corpora- 
tions,  • n,  488 

in  suits  against  heirs  and  devi- 
sees,   ii,  473 

in  allowing  suits  on  bonds  of  sur- 
rogates,   ii,  501 

in  relieving  lessee  from  forfeiture 

for  non-payment  of  rent, . .  ii,  621 
powers  of,   upon   judgments  va- 
cating acts  of  incorporation,  u,  603 
upon  judgments  in  quo  warranto 

against  corporation, n,  607 

powers  o£  to  award  writs  of  ad 

quod  damnum, ii,  610 

terms,  mode  of  proceeding,  <fcc 

time  of  commencing  suits  inequity, 

ii,  308 
notice  of  filing  bill  to  affect  lands, 

ii,  181 
injunctions  to  stay  trials  in  personal 

actions  when  granted, ii,  196 

ib.  proceedings  after  verdict, . .  n,  196 

ib.  after  judgment) ix,  196 

ib.  after  verdict  in  ejectment,  .  n,  197 
bond  on  deposit  when  dispensed 

with ii,  198 

sureties  in  injunction  bonds,  . .  n,  198 
filing  and  prosecution  of  bond,  n,  198 
injunctions  and  ne  exeats,  second  appli- 
cation for,  not  to  be  made  to  masters, 

n,  179 
certain  orders  therefor,  void,  and 
applicant  to  be  punished, ...  n,  179 

process,  form  of, n,  185 

appearance,  when  court  may  order  it 

entered, n,  186 

default  of, ii,  186 

answer,  commission  to  take, ii,  186 


Chancery,  court  of,  answer:  rasst 
to  bill  charging  adultery  need  not 

be  sworn  to, n,  1 50 

pleadings,  service  of, n,  186 

commission  to  take  testimony. n,  186 

feigned  issues,  when  to  be  awarded,  xx,  150 

181 

reference,  in  case  of  adultery, n,  160 

orders  requiring  creditors  to  exhibit 

demands,  to  be  published,  Ac,  . .  ix,  190 

decree,  enrollment  ot,  Ac n,  188 

may  be  docketed  on  request . .  n,  188 
from  such  docketing,  to  bind  lands, 

it,  189 

lien,  when  to  cease, ix,  189 

how  discharged, ix,  189 

costs,  by  whom  to  be  paid, n,  636 

fees  of  officers, n,  646 

execution,  when  to  issue  on  decree, .  n,  190 
personal  property  not  bound  till 
levy.as  against  purchaser,  . .  ix,  190 
appeals  from  vice-chancellors'  or  chan- 
cellor's decree, u,  184,  621 

abatement  and  revival  of  suits, ....  n,  199 
proceedings  against   absent,  concealed 

and  non-resident  defendants, n,  199 

proceedings  on  mortgages, u,  198 

in  partition, n,  339 

to  discover  death  of  persons  on 

wliose  lives  estates  depend, .  n,  354 

on  bills  to  annul  marriages,. . .  it,  147 

to  dissolve  marriages, it,  150 

for  limited  divorces, n,  151 

moneys  paid  into  court,  where  depo- 

•     sited,  Ac., it,  177 

how  to  be  accounted  for, n,  177 

how  drawn  out, n,  177 

minutes  to  be  transcribed, «,  190 

affidavits  before  whom  to  be  taken, .  ix,  295 
expenses  of  court  to  be  charged  on  in- 
come of  its  general  fund, ii,  179 

annual  payment  to  be  made  therefrom 

to  trustees  of  state  library, i,  216 

Changing  votes  at  elections, i,  145 

Charcoal,  measurers  of,  in  Essex  and  Clin- 
ton, how  chosen, x,  336 

Charges  des  affaires,  abroad,  when  deeds 

may  be  proved,  Ac,  before  them, i,  708 

Charges  to  grand  juries  respecting  disclos- 
ing proceedings, n,  750 

respecting  elections, X,  147 

Chautauque,  county  of, 

named, x,  80 

to  have  two  members  of  assembly, .  t,  150 
supervisors,  when  and  where  to  meet,  I,  339 
Chattels.  [See  Goods  and  chattels.] 
Chattels  real,  estates  for  years  to  be  so  de- 
nominated,   i,  671 

limitations  of, i,  672 

bound  by  judgments  A  decrees,  n,  189,  371 
Chattel  interests,  estates  at  will  or  by  suf- 
ferance to  be  so  denominated, x,  671 

not  subject  to  sale  on  execution,. . .  x,  671 

Cheats,  by  false  personating  another,. .  rt,  696 

by  producing  false  heir, it,  696 

by  substituting  one  child  for  another, 

ix,  696 
by  false  tokens  and  false  pretenses,  it,  697 
by  pretended  bills  of  banks  not  exist- 
ing,   n,  69T 
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MO, 

Cheat,  intent  to,  respecting  whom  it  may  be 

charged,   u,  726 

Cheating  at  cards,  a  misdemeanor, i,  614 

Chenango,  county  of,  named, i,    83 

to  have  three  members  of  assembly,  i,  150 
towns  in,  may  allow  bounties  for  de- 
struction of  wolves,  &&, i,  334 

supervisors  where  A  when  to  meet,  i,  339 

Chief  justice  superior  court, i,    88 

supreme  court, I,    87 

Child  born  after  making  will  to  have  share 

of  estate, n,    65 

proceedings  to  compel  payment  of  his 

share, n,  476 

action  by,  ag'st  legatees  for  portion,  m,  476 
power  of  chancery  to  compel  contribu- 
tion, Ac., ii,  476 

unborn  and  quick  killing  it,  by  assault, 

Ac,  on  mother, ...  n,  681 

under  12,  enticing  away, n,  685 

under  6,  exposing  to  abandon, ....  n,  685 

substituting  for  another  to  deceive,  n,  697 

Children,  parents  bound  to  support, . , . .  I,  566 

bound  to  support  parents, I,  566 

begging,  to  be  sent  to  poor-house, . .  i,  586 
poor,  when  and  how  bound  out, . . .  n,  161 

ib.  Indian  children, n,  161 

advancements  to,  .....  I,  705,  ii,  97,  98 
bastard,  regulations  concerning,  i,  593,  705 

posthumous,  to  inherit, i,  705 

when  to  take  or  defeat  future  es- 
tates,   i,  674 

custody  of  when  given  to  mother, . .  ii,  154 
how  disposed  of  in  cases  of  divorce,  u,  154 
legitimacy  of,  in  cases  of  divorce,. .  n,  151 
of  illegal  marriages,  when  protected,  n,  149 

Civil  divisions  of  the  state, i,    80 

Civil  officers,  names  and  number  o£. . . .  i,     85 
Claims  to  land,  proceedings  to  compel  the 

determination  of; n,  321 

Classification  of  public  officers, i,    85 

Clerks  of  cities,  to  return  to  supervisors 
names  of  assessors  and  collectors, . . . .  i,  378 
to  enter  certificates  of  marriage, ...  ii,  146 
[See  the  several  cities  in  this  Index.] 
Circuit  courts, 

four  courts  annually  in  New  York,  and 

two  in  every  other  county, ii,  210 

duration  of, n,  211 

powers  and  duties  of, ii,  211 

may  order  causes  to  be  referred, . . .  n,  398 

by  whom  to  be  held,  .., u,  211 

adjournment  of,  for  want  of  judge,,  ii,  212 
new  appointment  of;  when  made, . .  n,  213 

clerks  of, n,  216 

sittings  for  New  York,  how  appointed 

and  held, n,  213 

Circuit  court,  power  of,  as  to  witnesses  neg- 
lecting to  attend, n,  559 

misconduct  at,  in  nature  of  contempt 

punishable  by  sup.  court, u,  558 

Circuit  judges,  one  for  each  circuit, i,    87 

may  administer  oaths  to  officers, . . .  j,  109 
may  compel  delivery  of  books  and  pa- 
pers by  public  officers, i,  115 

may  take  proof  and  acknowledgment 

of  deeds. i,  707 

powers  as  to  absconding,  insolvent  and 
imprisoned  debtors, n,    35 


Circuit  judges 

may  issue  habeas  corpus  for  children 

detained  by  Shakers, it,  155 

their  powers  and  duties  as  common 

law  judges,; ii,  210 

when  to  appoint  circuits,  Ac, n,  210 

if  unable  to  hold  courts,  to  give  notice, 

Ac. ii,  212 

when  special  courts  of  oyer  and  termi- 
ner, may  be  appointed  by, it,  214 

may  order  additional  jurors,  Ac., . . .  n,  434 
[See  Circuit  courts.] 

may  take  affidavits, n,  295 

may  restrain  waste  of  land  sold  under 

execution, it,  347 

their  authority  in  cases  of  forcible  en- 
tries and  detainers, n,  526 

appeals  to,  from  surrogates, n,  631 

appeals  from,  to  chancellor,  . .  ix,  184,  632 
[See  Appeals.'] 
Citation,  [See  Surrogate's  courts.] 

Cities,  erection  and  alteration  of, i,  81 

notice  of  application  for,  how  to  be 

published, i,  154 

common  councils  of,  except  New  York, . 
to  fix  number  of  commissioners  of 

deeds  and  notaries  public, x,    91 

members  of,  ineligible  to  certain 

offices, i,  196 

what  cities  to  be  considered  as  towns 

under  the  tax  law, i,  382 

election  districts  in, i,  120 

[See  the  several  cities  enumerated  in  this  index.] 

Citizens,  rights  of, x,     83 

public  officers  must  be, i,  106 

may  hold  aud  alien  lands, i,  667 

civil  divisions, i,    80 

civil  process  when  not  to  be  served,  i,  116 
Claims  to  property  of  absconding  debtor, 

how  tried, ii,      5 

to  real  property, ii,  321 

ib.  if  attached  by  a  constable, ii,  247 

seized  by  collector  for  taxes,  not  to  pre- 
vent sale, i,  369 

but  rights  of  claimant  to  surplus  moneys 

protected, I,  370 

Clerks  in  chancery, i,    87 

of  supreme  court, I,    87 

of  court  of  impeachments, i,    87 

of  oyer  and  terminer, x,  88,  92 

tenure  of  office, I,    98 

of  land  office, i,  197 

Clerks  of  counties, 

one  for  each  county, x,     88 

when  and  how  elected, i,  103 

may  be  removed  by  governor  on  charges 

I,  113 
charges  against  how  inquired  into,  .  i,  113 

election  of,  in  new  counties, I,  103 

must  reside  within  county, x,    92 

official  oath  when  to  be  filed, x,  109 

resignation  of,  to  whom  to  be  made,  x,  HI 
vacancies  in  their  offices,  may  be  filled 

by  governor  until  election, i,  113 

special  elections  to  fill  such  vacancies,  x,  118 
their  general  powers  and  duties,  . . .  x,  348 

to  act  till  successors  qualified, x,  107 

may  take  oaths  of  officers, i,  109 

to  give  notice  of  neglect  of  officers  to 
file  official  bond  or  oath, i,  109 
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Clerks  of  counties : 

duties  under  election  law, ....  z,  121,  133 

I,  135,  140 

to  enter  collectors'  bonds  in  books,  .  i,  319 

to  keep  indexes  thereto, n,  297 

to  appoint  a  deputy, i,  349 

their  compensation, I,  350 

duties  as  to  sheriff's  sureties, I,  351 

duties  as  to  surrogate's  sureties,  ...  I,  354 

as  to  common  schools. I,  420,  444 

to  record  licenses  to  lottery  venders,  i,  621 
to  record  conveyances  and  mortgages,  i,  707 

on  what  evidence,  and  how, i»  707 

to  record  proof  of  foreclosure  of  mort* 

gages,   n,  667 

indoxes  to  books  of  record, it,  297 

penalties  for  misconduct, i,  714 

duties  under  law  relative  to  special 

partnerships, I,  716 

duties  as  to  suits  pending  in  chancery, 

n,  181 
to  be  clerks  of  circuit  courts  and  courts 
of  oyer  and  terminer,  except  New 

York, n,  216 

duties  as  such,  ., xi,  211 

to  be  clerks  of  common  pleas  and  gene- 
ral sessions,  except  in  New  York,  ii,  219 
may  issue  executions  on  transcripts  of 

justices'  judgments, n,  271 

may  take  affidavits, n,  294 

to  keep  open  their  offices  during  certain 

hours, ii,  295 

when  papers  for  sheriff,  may  be  de- 
livered to, ii,  296 

may  assess  damages  in  certain  cases  in 

supreme  court, n,  369 

their  duties  in  drawing  jurors,  ....  n,  429 
their  duties  as  to  defaulting  jurors,  n,  506 
to  note  place  of  recording  proof  of 

foreclosure  of  mortgages, ii,  667 

their  duty  respecting  lists  of  grand 

jurors, ii,  744 

in  drawing  grand  jurors, n,  744 

need  not  issue  precept  to  summon, .  n,  747 
to  issue  subpoBnas  in  criminal  cases,  n,  753 

their  fees, n,  659 

Clerks  of  Courts,  generally, 

how  appointed  and  tenure  of  office,  i,    98 

may  not  practice  as  attorney, I,     99 

their  official  oaths  where  filed, i,  110 

when  to  keep  open  their  offices, . . .  n,  296 

may  take  affidavits, n,  294 

when  to  enter  appearance  of  defend- 
ants,   ii,  359 

may  assess  damages  on  default, . . .  u,  369 
duties  in  respect  to  docketing  of  judge- 
ments, Ac., • ii,  372,  390 

to  en^er  in  minutes  judgments  on  con- 
victions,   n,  763 

to  send  transcripts  to  secretary  of  state, 

n,  763 
to  furnish  copies  of  minutes  to  sheriffs, 

ii,  763 

their  fees, ii,  776 

[See  the  various  courts,  Ac,  in  this  Index.] 
Clerks  of  senate  and  assembly, 

to  be  appointed, I,     86 

oath  of  office, I,  110 

to  give  bonds, i,  153 

to  prepare  index  to  journals, i,  153 
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Clerks  of  senate  and  assembly  :  \ 

to  account   for  moneys  Tecefred  by 

them,    i  If 

to  furnish  secretary  of  state  copies  of 

concurrent  resolutions,. iE 

their  salaries, i  » 

compensation  for  making  indexes,. .  l  H 

clerks  of  towns, x,  317,  323,  C 

Clerk  of  city  of  Hudson, i, 

Clerks  of  cities, Ll 

Clerk  of  elections, i,  Itt  S 

their  pay i  A 

Clerks  and  servants,  embezzlement  by, ..  s,  a 
Clinton,  county  of, 

to  have  one  member  of  assembly; . .  t  3 
towns  in,  may  allow  bounties  for  de- 
struction of  noxious  weeds, i,  3 

may  elect  measurers  of  charcoal 

Ac. 1,9 

supervisors  of,  when  &  where  to  meet  l  S 
penalty  for  ferrying   without   Ikesse 

does  not  extend  to, i  * 

Cock-fighting,  in  taverns,   groceries,   cant 

boats  and  vessels,  prohibited, lC 

penalty  therefor, l  S 

Cocolus  indicus,  not  to  be  used  for  taking  or 

destroying  of  fish, iff 

Coin,  may  be  taken  in  execution, a  3! 

Collateral  and  lineal  warranties,  abolished,  I  * 
Collectors  of  taxes, 

one  to  be  chosen  in  each  town,  i,  311  SI 

to  give  bond  with  sureties, 1 21 

to  be  filed  by  county  clerk, 1 31 

to  be  a  lien  on  lands  of  collector  sad 

sureties, l 

omission  to  give  bond  deemed  refsstl 

to  serve, r,r? 

vacancies  in  office,  how  filled, iT 

town  meetings  to  fix  their  compensv 

tion,    t  E 

contents  of  the  warrant  to  be  vsmsei 

to  him, 1 1 

their  duty  in  the  collection  of  taxes,  i,  * 
their  bond  when  to  be  put  in  suit,. .  I,  £ 
bond,  when  satisfaction  thereof  to  b* 

acknowledged,  and  how, *  J3 

their  duties  in  collecting  taxes  of  ev- 

porations, K *  21 

losses  by  their  default,  to  their  town  or 

x       ward. ^  S 

when  to  meet  assessors   to   mmuA  m 

correcting  returns, i,  • 

in  Albany,  special  provisions  a*  to, ,  i  X 

of  tax  on  dogs, i  & 

of  goods  of  deceased  persona,  when  tost 

appointed, n,  1 

their  powers  and  duties, n,  3 

of  canal  tolls, 

[See  Canals.] 
of  school  taxes, 

[See  Common  yVu(r] 
of  public  moneys,  may  be  leoioved  br 

the  governor, J,  13 

Colleges,  subject  to  vlsite'viot  of  regents  of 

university,   i j,  ft 

if  exempt,  may  subject  themselves  to 

such  visitation, L  <:i 

returns  to  be  made  by, LH 

when  president  of,  may  be  appointed 
by  regents,  Ac., i,  ft 
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OoUeges:  mss. 

president  n6t  to  vote  as  to  his  salary, 
4c., I,  410 

,       trustees  of,  their  power  and  duties, . .  x,  406 
professors  or  tutors  not  to  be  trustees, 

i,  410 

•s  of,  not  to  be  regents, x,  410 

no  religious  test  required, x,  410 

buildings,  Ac.,  exempt  from  taxes,  . .  i,  360 

CtUege  of  electors, I,  142 

Colored  persons, 

oath  of;  if  challenged, i,  127 

importation  of,  if  held  as  slaves,  for- 
bidden, exempt  in  certain  cases, . .  i,  609 
their  sale,  as  slaves,  prohibited,. ...  x,  610 
exportation  of,  as  slaves,  prohibited, 

except  in  certain  cases, i,  610 

escaping  into  this  state,  how  returned, 

i,  610 

kidnapped,  selling  them, n,  684 

offense  where  to  be  tried, a,  684 

Columbia,  county  of, 

to  have  three  members  of  assembly,  i, 
1       towns   in,    may   allow   bounties    for 

destruction  of  weeds, i, 

supervisors  of,  when  and  where  to 

meet, i, 

leases  for  lives  or  years  in,  need  not  be 

recorded,    i,  715 

Commander-in-chief,  governor  to  be, ... .  I,  163 
Commencement  of  suits,  provisions  concern- 

'    ing, w,  303 

tJommissary-general, 

how  appointed  and  tenure  of  office, .  i,  260 
oath  of  office  when  to  be  taken,  Ac.,  x,  109 

his  salary, i,  190 

to  have  custody  of  arsenals,  Ac.,. . .  i,  214 

his  general  powers  and  duties, i,  295 

expenses  of  his  department  a  charge 

on  the  general  fund, i,  192 

Commission  of  lunacy, n,    54 

Commission  to  take  testimony,  when  to  be 

issued  by  legislative  committee, x,  157 

how  to  be  issued,  executed  and  re- 

•   turned, i,  157 

when  issued  by  court  of  chancery,. .  n,  187 

how  executed,  Ac., n,  187 

fees  of  commissioners, ix,  651 

when  by  courts  of  law  or  judges,  . .«  ii,  409 

how  issued,  executed,  Ac., u,  410 

in  criminal  cases, n,  731 

Commissioners  to  take  affidavits  to  be  read 
in  supreme  court  and  court  of  chancery, 

when  and  how  to  be  appointed, i,    87 

to  make  partition,  their  fees, n,  662 

to  admeasure  dower,  their  fees, ....  ii,  662 
Commissioners  of  the  canal  fund,  . .  I,  104,  193 
[See  Canal  fund.) 

Commissioners  of  canals, i,    89 

Commissioners  of  common  schools. 

[See  Common  schools.] 
Commissioners  of  deeds, 

number  limited, z,    88 

number  how  determined  in  other  cities, 

I,    91 

how  in  towns, I,    91 

•  in  cities,  how  appointed,  Ac, x,  100 

whore  to  reside, i,    91 

ib.  in  towns, x,  88,  100 

supervisors  ineligible,  ........  i,  100 


Commissioners  of  deeds,  in  towns: 

where  to  reside, i,    92 

their  commissions, i,  108 

before  whom  to  take  oath  of  office,  x,  109 

to  whom  to  resign, i,  112 

duties  in  taking  proof)  Ac.,  of  deeds,  i,  707 

their  general  powers, n,  293 

may  take  affidavits, ii,  294 

their  fees, ii,  658 

Commissioners  of  excise^ 

who  to  be  in  towns, i,  631 

when  and  where  to  meet, i,  631 

their  powers  and  duties, i,  631 

Commissioners  of  health  in  the  city  of  New 

York,  who  to  be, i,  383 

*  certain  duties  of  such  commissioners,  j,  387 

to  hold  marine  hospital, i,  391 

their  duties  in  regard  to  said  hospital  x,  391 

to  give  information  to  district  attorney 

of  all  violations  of  health  law, . . .  x,  293 

Commissioners  of  highways, 

»        three  to  be  chosen  in  each  town,  x,  313,  316 

qualifications  and  tenure  of  office,. .  x,  318 

to  be  fence  viewers, I,  313 

penalty  for  refusing  to  serve, i,.  319 

vacancies  in  office  how  to  be  supplied,  x,  321 

their  compensation, x,  329 

their  general  powers  and  duties,  . . .  I,  460 
their  powers  and  duties  in  the  laying 

out  of  roads,  Ac, i,  472 

in  the  extinguishment  of  fire  in 

woods, i,  650 

actions  by  and  against, n,  494 

recoveries  against  them,  how  collected, 

ix,  497 
when  to  deliver  overbooks-and  papers, 

I,  331 
[See  Highways.] 

Commissioners  of  lancLoffice, x,  103 

[See  Land-office.] 
Commissioners  of  loans,  number  limited, .  x,     89 
how  appointed  and  tenure  of  office, .  x,  105 

official  oaths  where  to  be  ftled, x,  110 

their  general  powers  and  duties,  . . .  x,  343 

actions  by  and  against, n,  494,  497 

Commissions  of  civil  officers,  how  made  out 

and  forwarded, x,  108 

how  signed, i,  109 

notices  of,  when  to  be  published, '. . .  x,  108 
allowed  to  executors  and  administra- 
tors,   ii,     95 

to  guardians, ix,  1 60 

Committee  of  lunatics,  Ac., ix,    54 

[See  Idiots  and  lunatics.] 

legislative,    x,  157 

Common,  tenancy  in, x,  675 

Common  councils.  [See  Cities.] 

Common  recoveries  abolished, ii,  354 

Common  informers, 

actions  by,  for  penalties, n,  502 

declaring  pleadings  and  evidence  in,  n,  504 
Common  law,  punishments  prescribed  by, 

abolished,   , ,.  n,  701 

when  to  govern  descents, I,  705 

Common  schools, , i,  412 

apportionment  of  school  moneys,. . .  x,  413 

among  the  towns, I,  418 

annual  reports, x,  413,  439 

commissioners  of,  when  and  how  to  be  * 

, I,  313,  316 
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Common  schools,  commissioners  of:  nan. 

qualifications  and  tenure  of  office, 

i,  317 
to  give  notice  of  acceptance,  Ac,  x,  317 
penalty  for  refusing  to  serve,. .  .i,  320 
vacancies  in  office,  how  supplied, 

I,  320 

jettons  by  and  against, n,  494 

recoveries  against  them,  how  collec- 
ted  ; n,  497 

colored  children, i,  446 

county  clerks,  duties  of,  under  school 

law, i,  420,  444 

districts,  how  formed,  Ac, i,  425 

district  collector,  how  appointed,  Ac.,  i,  427 
district  clerk,  how  appointed,  Ac., . . .  I,  427 

his  powers  and  duties, I,  432 

district  libraries, I,  442 

district  meetings, I,  426,  429 

district  officers,  when  and  how  elected, 

and  tenure  of  office, i,  427 

penalty  for  refusing  to  serve,  and 
for  neglect  of  duty, ....  I,  431,  445 

*    may  resign,  and  how, r,  431 

costs  of  suits  against, t,  445 

district  trustees,  their   general  duties 

and  powers, I,  428 

district  taxes,  to  be  voted  by  district,  i,  429 
among  whom  apportioned,  and  on 

what  property  to  be  assessed,  x,  434 
valuations  of  taxable  property,  how 

ascertained,  Ac, x,  436 

who  exempted  from  taxation, . .  x,  436 

how  to  be  collected, I,  429,  434 

when  tenant  may  charge  tax  to 

landlord, I,  434 

fuel,  how  provided  and  paid  for, ... .  x,  437 

common  school  fund, x,  414 

distribution  of, x,  414 

inspectors  of  schools, i,  422 

reports  of  superintendents, . ...  x,  413,  419 

school  districts,  formation  of, x,  425 

school  Iwuses,    site  when  not   to  be 

changed,  Ac, x,  430 

how  disposed  of  when  district  divi- 
ded,  t,  430 

school  moneys,  when  and  how  to  be  ap- 
portioned by  the  superintendent, .  x,  413 
proceedings    on    such  apportion- 
ment,   i,  414 

how  paid  and  distributed, x,  414 

when  and  how  apportioned  among 

districts, x,  418 

share  of  towns  neglecting  to  report 
may  be  withheld  by  superinten- 
dent,   x,  420 

superintendent  of , x,  104,  196,  413 

to  make  a  general  report,,  i,  413,  446 
to  prepare  forms  and  instructions 

and  transmit  them  to  officers,  x,  414 
to  print  and  distribute  school  law, 

from  time  to  time, i,  414 

his  expenses  to  be  paid  out  of  .trea- 
sury,   x,  414 

hie  duties  on  appeals  from  commis- 
sioners,   I,  450 

to  apportion  school  moneys, ...  x,  413 

town  superintendents, x,  415 

their  powers  and  duties, x,  417 

teachers, i,  418 


Oommon  schools:  rsm. 

visitation  of  schools, I,  422 

local  regulations   respecting    common 

schools,  city  of  New  York, x,  447 

Troy, i,  450 

Hudson, i,  451 

Albany, i,  452 

Schenectady,   x,  452 

Poughkeepsie,  Catekill  and  Utica, 

I,  453,  454 

Flatbuah, x,  454 

Montgomery  (Orange  Co.),. . . .  x,  455 

Flushing, I,  455 

Common  school  fund, 

designation  and  description  thereof; .  i,  195 
administration  thereof,  and  distribution 

of  its  revenue, x,  196,  414 

deficiency  of;  to  be  supplied  out  of  trea- 
sury,   i,  192 

Compounding  offenses,  agreement  for,. .  n,  711, 

714 
conviction  of  original  offender  need  not 

be  proved, u,  711 

Compromising  certain  offenses, u,  754 

effect  of  acknowledging  satisfaction,  n,  754 
Comptroller, 

to  be  appointed, i,    86 

when  and  for  what  term,  Ac., t,    95 

oath  of  office,  where  to  be  filed,. ...  i,  109 

resignation  of, i,  111 

his  general  powers  and  duties,  I,  169,  172 
may  administer  oaths  in  certain  cases, 

i,  186 

a  commissioner  of  the  land  office, . . .,  x,  103 

powers  and  duties  as  such, ....  i,  197 

a  commissioner  of  the  canal  fund, . .  i,  104 

powers  and  duties  as  such,. ...  i,  194 

a  member  of  canal  board, i,  105 

powers  and  duties  as  such,  x,  218,  229 

one  of  state  canvassers, i,  137 

powers  and  duties  as  such, . . . .  i,  137 

office  to  be  kept  in  state  halL i,  187 

to  attend  legislature  and  report, ....  i,  187 

fees  to  be  received  by  him, i,  189 

quarterly  account  thereof, i;  187 

such  fees  part  of  general  fund, .  i,  188 

his  salary, i,  196 

allowance  of  clerk  hire, I,  191 

names  of  clerks,  Ac.,  to  be  reported,  i,  191 

incidental  expenses  of  office, I,  191 

certificates  and  conveyances  executed 

by  him  may  be  recorded,  Ac,  ....  I,  389 
to  pay  costs  recovered  against  the  peo- 
ple,   n,  673 

returns  to  his  warrants  against  collec- 
tors of  canal  tolls,  how  enforced,  u,  576 
may  search  public  offices,  and  require 

copies,  Ac.,  gratis, n,  669 

to  audit  accounts  for  pursuing  fugitives 

from  justice, u,  774 

to  audit  fees  for  services  to  the  state, 

II,  671 
powers  and  duties  in  regard  to, 
accounts  to  be  rendered  by  persons  hav- 
ing money  or  property  of  state,. .  i,  170 
by  receivers  of  public  moneys,,  i,  173 

assessments  on  public  lands, I,  210 

bank  stock  owned  by  state, I,  187 

canal  clearances,  Ac, x,  252 

maps  and  field  books, t,  218 
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Comptroller,  canal:  piol 

navigation, I,  240 

tolls  and  collectors, I,  104,  236 

checks,  Ac,,  of  treasurer, I,  170 

claims  on  lands  sold  by  state, x,  185 

commissioners  of  loans  and  loan  officers, 

I,  344 

compensation  of  legislature, i,  160 

contingent  expenses  of  legislature,. . . .  x,  161 
corporations  neglecting  to  render  lists 

required  by  tax  law, I,  375 

neglecting  to  pay  taxes, I,  378 

county  treasurers, I,  343,  373 

ib.  as  public  administrators,  . .  n,  131 

dividends  due  the  state, x,  171 

deputy  and  his  powers, I,  172 

his  salary, n,  190 

election  of  directors  in  certain  corpo- 
rations,   I,  172 

ejections, I,  137 

invalid  sales  for  quit-rents, I,  185 

judgments  in  favor  of  state, I,  186 

land-office  expenses, I,  198 

lands  purchased  of  state, x,  175,  202 

moneyed  corporations, X,  551 

mortgages  to  the  state, I,  175 

official  bonds  to  be  filed  with  him, . .  i,  110 

payments  by  mistake, I,  172 

publication  of  certain  laws, X,  172 

separate  accounts, 1,174 

sheriffs  and  their  sureties, X,  373 

statehaU,   X,  214 

state  mortgages, I,  175 

state  pier  at  Sag  Harbor, I,  215 

state  securities, I,  172 

treasurer's  accounts, I,  172 

treasury  deposits, I,  178 

taxes,  sales  for, i,  380 

conveyances  of, I,  380 

corporations  neglecting  to  render 

lists, I,  374 

and  to  pay  taxes, x,  377 

erroneously  charged   by  United 

States,    I,  380 

forms  and  instructions, I,  380 

copies  of  tax  law, i,  381 

temporary  loans, I,  171 

United  States  taxes, I,  380 

Oonceakd  debtors, n,      3 

[See  Absconding,  concealed  and  non-resident 
debtors.] 

Condition  to  pardons, n,  720 

Confession  of  judgments, n,  372 

Confidential  communications, ix,  422 

Concealing  offenses,  agreement  for, .  n,  711,  714 

Consideration,  seal  evidence  of, n,  423 

Conspiracy,  cases  in  which  punishable,,  n,  714 
those    not    enumerated    not   punish- 
able,   n,  714 

act  to  be  done,  in  certain  cases,  to  con- 
stitute,   n,  714 

proof  required  in  such  cases,  on 

trial, n,  760 

Congress  districts,  state  divided  into,   ...  I,    81 
Congress,  representatives  in,  when  to  be 

chosen, 1,  117,  138,  139 

vacancies  in  their  offices, l,  139 

senators  in,  when  and  how  to  be  cho- 
sen,   I,  144 

vacancies  in  their  offices, x,  144 


Congress;  ta« 

laws  of,  how  to  be  distributed, x,  168 

Connecticut,  conveyances  by  treasurer  at, 
when  entitled  to  be  recorded,  Ac., ....  X,  711 

Conscientious  scruples, X,    83 

Conscience,  liberty  of, I,    84 

Consolidating  causes, U,  393 

in  favor  of  the  people, I,  181 

Constables,  when  and  how  to  be  chosen, 

I,  313,  316 
qualifications,  and  tenure  of  office,.  I,  318 
to  take  oath  and  give  security,  ...  I,  319 
limitation  of  suits  on  such  security,  z,  319 
their  compensation,  when    a'  county 

charge, I,  357 

their  powers  and  duties  in  execution 
of  search  warrants  for  public  books 

and  papers, x,  115 

under  election  law, X,  147 

their  powers  and  duties  in  execution  of 
search  warrants  for  books,  papers  and 

property  belonging  to  canal, X,  250 

ib.  of  summons  under  highway  law,  I,  470 
ib.  of  warrant  under  highway  law, . .  x,  474 

ib.  as  to  beggars  and  vagrants, z,  585 

ib.  as  to  bastards, X,  596 

ib.  disturbers  of  religious  meetings, . .  z,  627 
ib.  under  executions  for  fines  for  tm- 

moratiJty, I,  630 

ib.  as  to  offenders  against  law  of  wrecks, 

t  I,  647 

ib.  under  search  warrants  for  property 

pawned, I,  660 

ib.  under  search  warrants  generally,  ix,  746 
ib.  under  law  as  to  insolvents,  .....  n,    20 

fees  therefor, u,    39 

when  to  attend  supreme  court, ....  n,  206 

how  paid  therefor, n,  206 

when  to  attend  other  courts, ix,  300 

their  powers  and  duties  in  execution  of 
summons  or  warrant  from  justices* 

courts, 11,  243,  245,  255 

ib.  of  attachment, n,  246 

ib.  of  venire, n,  260 

ib.  of  execution, n,  265 

when  forbidden  to  appear  and  advo- 
cate in  justices'  courts, n,  249 

to  keep  jury, nf  261 

oath  thereupon, n,  261 

fees  in  civil  cases, u,  273 

not  to  take  rewards  for  certain  acts,  n,  275 
not  to  buy  securities  for  prosecution,  n,  275 
may  be  removed,  if  they  neglect  to  pay 

over  money  collected, n,  281 

not  to  act  by  deputy, n,  281 

but  persons  may  be  specially  deputed 

by  justice, u, 

to  execute  process  in  special  proceed- 
ings, , II,  572 

to  attend  juries  in  such  proceedings,  n,  577 
fines  on  them  for  neglect, ....  n,  57 1,  572 
punishment  for  refusing  to  apprehend 

criminals,  Ac., n,  706 

suffering  offenders  to  escape, n,  706 

[See  Sheriffs.] 

their  fees  in  criminal  cases, n,  775 

Constitution  of  TJ.  S., I,     11 

of  the  state, I,    37 

former  appendix, x,    JJ7 

first  appendix, x,    25 
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Commas  of  IT.  a  at  Paris  and  St  Peters- rn* 
burgh,  may  take  prooi;  Ac.,  of  deeds,.  I,  70S 
of  foreign  nations  resident  in  New 
York,  when  to  bo  notified  by  public 

administrator, n,  128 

Contempts  of  legislature,  defined  and  how 

punished, I,  153 

of  court!  when  punishable  as  criminal, 

n,  288 

proceedings  thereupon, n,  288 

the  like  as  to  justices'  court, . .  n;  281 
criminal,  declared  misdemeanors, . .  n,  716 
proceedings  as  for,  in  civil  cases, . .  n,  652 
courts  of  record  may  punish  in  certain 

cases, II,  562 

proceedings    to   bring   offender   into 

court, ii,  654 

habeas  corpus  when  to  issue,  its  effect, 

n,  554 
bond  of  defendant  on  attachment, .  n,  555 
provisions  as  to  its  penalty, . . .  n,  555 
proceedings  on  neglect  to  return  at- 
tachment,      n,  656 

proceedings  on  appearance  of  defend- 
ant,   n,  556 

extent  of  fines  and  imprisonment, .  H,  657 
contents  of  process  of  commitment,  n,  567 
action  on  defendant's  bond,  for  neglect 

to  appear,  u,  657 

when  district  attorney  to  sue  bond,  n,  658 
officer  taking  insufficient  sureties, .  n,  558 
misconduct  at  circuit,  punishable  by 

supreme  court, n,  558 

attachment  against  witnesses  at  circuits, 

II,  659 
keeping  defendants  arrested  on  attach- 
ment,  *...  n,  656,  559 

on  criminal  proceedings, n,  773 

Contested  elections  for  members  of  legislature, 

I,  158 

Contingent  expenses  of  legislature, I,  161 

Contingent  remainders, I,  672 

[See  Remainders.'] 
Contracts,  on  account  of  wagers,  void, . . .  i,  614 

ib.  of  rdffling,  void, I,  617 

for  occupation  of  land  in  New  York, 

how  construed, I,  695 

founded    in    usurious    consideration, 

void,   I,  726 

exception  as  to  bills  of  exchange  and 

promissory  notes  in  certain  cases,  I,  726 
how  affected  by  insolvents1  discharge,  n,  22 
of  lunatics,  Jbc,  performance  of,  ...  n,  56 
of  ancestor,  performance  of,  by  infant 

heir, n,  202 

for  sale  and  purchase  of  lands,  interest 
of  vendee  in,  how  reached  by  his 

creditors,   I,  696 

interest  of  dead  person  in,  how  sold,  n,  116 

and  contract  how  enforced, n,  116 

with  journeymen,  Ac,  restraint  of  trade, 

void, n,  167 

when  fraudulent  and  how  far  void,  n,  137 
[See  Fraudulent  conveyances  and  contracts.] 
Contribution,  remedv  for,  between  owners 
of  land  subject  to  judgment, ........  it,  390 

Conveyances,  by  feoffment  with  iivery  of 

seisin  abolished, I,  688 

in  fee  or  of  freeholds,  how  executed 
and  when  to  take  effect, ....  X,  689 


Conveyances:  warn 

no  greater  estate  to  pass  by  conveyance, 

than  such  as  grantors  had, I,  689 

to  be  couclusive  against  certain  pur- 
chasers,   i,  690 

of  lands  occupied,  when  valid  without 

attornment,   X,  690 

of  lands  possessed  by  claimant  under 

adverse  title,  void, i,  690 

but  mortgages  may  be  given, I,  690 

containing  powers, I,  670 

words  of  inheritance  not  necessary  to 

convey  a  fee, I,  699 

Intent  of  parties  to,  to  be  observed,  I,  699 

how  proved  and  recorded, I,  706 

to  one  upon   consideration   paid    by 

another,  to  vest  title  in  grantee, . .  I,  677 
but  trust  to  result  in  favor  of  creditors 

of  person  paying  consideration,..  I,  677 
not  declaring  trust,  absolute  in  certain 

cases, I,  679 

by  trustees,  when  void, i,  680 

of  effects  for  use  of  a  corporation,  must 

be  directly  to  u\  except,  Jux, X,  649 

by  corporation,  in  contemplation  of  in- 
solvency, void, I,  649 

for  money  lost  at  gaming,  void, ....  I,  615 

contrary  to  lottery  law,  void, I,  620 

on  usurious  consideration,  void, ....  I,  726 
made   by  absconding  debtors,  when 

void, n,      8 

in  what  cases  declared  fraudulent  and 

how  far  void, n,  137 

to  defraud  purchasers  or  creditors,  of- 
fense to  make, n,  713 

putting  them  in  use,  a  misdemeanor,  xx,  713 

of  lands,  taking  while  in  suit, n,  713 

[See  also  Fraudulent  conveyances  and  contracts.] 

on  sheriff's  sales, n,  388 

on  foreclosure  of  mortgages, n,  666 

by  committees  of  lunatics,  Ao,  . . . .  n,    56 

by  executors  or  administrators, n,  109 

on  sale  of  infants1  estates, H,  202 

by  comptroller,  on  sales  for  taxes, . .  I,  380 

by  treasurer  of  Connecticut, i,  711 

Conviction,  on  indictment  for  offenses  of  dif- 
ferent degrees, XI,  725 

several  at  same  time, U,  723 

Convicts,  when  not  permitted  to  vote, ....  i)  116 

proceedings  if  challenged, x,  128 

not  to  hold  office, X,  112 

injuries  to, H,  724 

Coroners,  their  number, I,    88 

when  and  how  chosen, x,  103 

in  new  counties, I,  103 

oathof office, I,  110 

where,  to  reside, I,     92 

their  resignations, X,  111 

not  to  act  as  counsellor,  Ac., x,     99 

may  be  removed, I,  113 

proceedings  for  that  purpose,. .  x,  113 
names  of;  to  be  registered  by  secretary 

of  state, X,  139 

when  office  of  sheriff  vacant,  one  of 
them  to  be  designated  to  execute 

office, ^ I,  353 

when  so  designated,  to  execute  bond,  X,  353 
other   provisions  concerning  designa- 
tion of  coroners,  to  execute  office  of 
sheriff; x,  353 
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Coroners:  fas*. 

their  accounts,  a  county  charge,. ...  i,  354 

to  take  charge  of  wrecks, I,  644 

t  actions  against,  within  what  time  to  be 

brought, n,  307 

their  duties  in  the  execution  of  process 

where  sheriffs  are  parties, n,  460 

to  act  when  sheriff  is  a  party,  in  reple- 
vin,  H,  551 

compensation  for  their  services  gene- 
rally,   n,  666 

when  to  summon  jury  to  inquire,  Ac,  n,  767 

proceedings  thereon, n,  768 

authority  to  issue  subpoenas, n,  768 

to  issue  warrant  to  apprehend  of- 
fender,  n,  768 

testimony,  inquisitions,  recognizances, 

Ac.,  to  be  returned,. .'. n,  768 

their  compensation  to  be  audited  by 

supervisors, n,  777 

when  aldermen  in  New  York  may  act 

as, n,  777 

.when  to   hold   inquests   on   persons 

dying  in  state  prison, u,  811 

Corporate  rights  of  towns, I,  310 

of  counties, I,  337 

Corporations, I,  635 

banking.  [See  Banks.] 

dividends, I,  558 

limitation  to  debts, I,  569 

transfers  of  property, i,  560 

elections  in, ,1,  660,  561 

by-laws, .*...  i,  561 

buying  notes  forbidden, i,  561 

loans  by, I,  562 

foreign,  right  to   sue,  on  giving  se- 
curity,  n,  477 

except  for  acts  contrary  to  our 

laws, n,  477 

suits  against  them  by  attachment,  n,  479 
when    entitled    to   double    costs 

against  plaintiff, n,  481 

appearance  of  defendants,....  ii,  481 

discharging  attachment, n,  481 

*•  apportioning  property  among  seve- 
ral plaintiffs, n,  481 

moneyed,  restrictions  and  prohibitions 

upon, I,  647,  560 

calculations  of  dividends,  Ac., . .  I,  648 
losses,  how  to  be  charged,. . . .  I,  548 
loans,  when  to  be,  called  in, . .  1 .  I,  549 

hypothecated  stock, i,  649 

certain  conveyances   for  use  of) 

invalid, I,  649 

certain  conveyances  by,  invalid,  I,  549 
penalties   on    directors   violating 

law, i,  550 

,  liability  of  directors, I,  557 

annual  report, i,  650 

affidavit  to  be  filed  beforo  business 

commenced, I,  552 

election  of  directors  of, . . .  i,  652,  6&0  * 
proceedings  if  election  be  not  held, 

I,  654 

by-laws  concerning, i,  554 

transfer  books, I,  554,  658 

remedy  of  persons  aggrieved  by 

election, i,  654 

construction  of  the  provisions  con- 
cerning moneyed  corporations,  I,  066 

H— 107 


(kfporaHono:  ma, 

fony»&e,/«<ttrei  howmcorporated,..  i,  536 

subscriptions  for  stock, i,  536 

election  of  directors, i,  636 

powers  and  duties  of  directors,  i,  637 

prohibitions  on, i,  539 

forfeiture  of  corporate  powers,  i,  538 
dissolution  of  corporation,....  I,  538 

road,  how  laid  out, I,  638 

duty  of  commissioners,  Ac.,. . . .  I,  538 

road,  how  constructed, i,  539 

mile  stones, i,  539 

guide  posts, I,  539 

damages  assessed  and  paid, . . .  i,  640 

land,  when  entered  on, I,  641 

tolls,  when  to  be  collected,  Ac,  I,  542 
future  and  existing,  inspectors  of,..  I,  543 

their  powers  and  duties, i,  544 

their  compensation, I,  545 

penalty  on  toll  gatherers, i,  545 

commutation, I,  646 

penalties  on  travelers, I,  646 

hoist  gates, I,  646 

corporations  generally,  notices  for  appli- 
cations for,  or  relative  to,  how  pub- 
lished,   i,  164 

when  and  how  to  be  assessed,  i,  362, 

374 
their  general   powers,  privileges 

and  liabilities, i,  566 

such  general  powers  to  vest  in  all 

corporations  hereafter  created,  I,  656 
not  to  possess  additional  powers 
unless  given  by  charter, . . . .  I,  657 
especially  banking  powers,  i,  661 
notes,  Ac,  to,  made  contrary  to 
these  prohibitions,  void,....  i,  661 
penalty  for  violating  same,  I,  661 
when   stockholders    may  be   re- 
quired to  pay  balance  on  stock, 

I,  657,  H,  486 
when  majority  may  act,.,  i,  557 
to  commence  business  in  one  year, 

I,  567 
dissolved  by  certain  acts  and  omis- 
sions,   n,  484 

Who  to  settle  affairs  ot,  on  dissolu- 
tion,   I,  657 

repeal  of  corporate  powers,. . . .  I,  667 

dissolution  of; I,  557 

may  proceed  under  laws  against 
absconding  and  insolvent  debtors, 

n,    37 

devises  to,  when  valid, n,    58 

certain  demands  against  excepted 

from  statute  of  limitations, . .  n,  310 
ib.  as  to  certain  liabilities  of  direc- 
tors and  stockholders, n,  310 

proceedings  in  suits  at  law  against, 

ii,  477 
when  judgment  against  to  be  ren- 
dered at  first  term, n,  478 

preference  in  issues  in  suits  against; 

u,  479 
existence  of,  not  to  be  proved,  ex- 
cept on  issue  by  plea, n,  477 

acts  of  incorporation  not  to  be  set 

forth, n,  479 

mistake  in  naming,  how  waived,  n,  479 
-  proceedings  against,  in  equity,  n,  482 
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how  restrained  from  usurping  pow- 
ers,   n,  482 

jurisdiction  of  chancery  over  offi- 
cers,   n,  482 

sequestration  of  property  on  return 

of  execution  against, n,  483 

stockholders,  how  and  when  com- 
pelled to  pay  in  amount  due  on 

their  stock, n,  486 

discovery  by  them  and  their  offi- 
cers, how  enforced, n,  486 

answers  of  officers,  when  com- 
pelled,  n,  486 

effect  ofj  as  evidence,. . . .  n,  487 
suits  at  law  against,  when  to  be 

restrained, n,  487 

religious  and  other  corpora- 
tions excepted, n,  487 

how  dissolved  on  application  of 

directors,  Ac., n,  488 

decree  on  dissolution,. . . .  n,  489 
receivers  to  be  appointed,  their 

duties, Ac.,. n,  490 

acts  void,  after  presenting  petition, 

n,  490 
appeals  from  orders  and  decrees  of 

court, n,  494 

religious  and  other  corpora- 
tions excepted, n,  494 

proceedings  on  indictments  ag'st, 

n,  772 
distringas  against,  when  to  issue,  n,  7  7  2 
fines  upon,  how  collected,. . . .  n,  773 

special  provisions, I,  658 

corrupting  jurors,  Ac.,  ...  n,  704,  716 
corrupt  conduct  at  elections,  . . .  i,  145 

Cortland,  county  of,  named, I,    80 

to  have  two  members  of  assembly, .  I,  160 
supervftors  of;  where  and   when  to 

meet, i,  339 

trial  for  escheated  lands  in, i,  266 

Costs,  poor  persons  when  not  liable  for,  n,  463 
in  suits  by  legatees  ag,st  executors,  n,  470 
how  apportioned  in  suits  against  lega- 
tees, heirs,  Ac, n,  471 

on  proceedings  for  forcible  entries  and 

detainers, n,  626 

in  summary  proceedings,  to  recover 

possession  of  land, n,  533 

in  chancery,  when  and  how  awarded, 

n,  636 
in  certain  actions  at  law,  to  be  recov- 
ered in  all  courts, n,  636 

when  full  supreme  court  costs  to  be  re- 
covered,   n,  636 

when  common  pleas  costs  in  suits  in 

supreme  court, n,  637 

when  no  more  costs  than  damages  in 

supreme  court, n;  637 

in  actions  of  replevin,  in  supreme  court, 

n,  637 
when  plaintiff  not  to  recover  costs  in 

supreme  court, n,  637 

when  demand  reduced  by  set-offs,  Ac., 

n,  637 
on  removal  of  causes  from  common 

pleas,  Ac., n,  637 

in  suits  in  common  pleas,  when  to  be 
recovered, n,  638 


Costs:  Ms* 

exception  of  executors,  Ac., n,  639 

amount  limited  in  certain  cases, . ...  II, 
several  suits  on  same  instrument, .  n^.  638 
when  to  be  recovered  by  defendants,  n,  639 
when  by  one  of  several  defendants,  n,  639 
when  in  suit  settled  before  judgment,  n,  640 
single  costs  only  on  recovery  of  double 

or  treble  damages,  '. n,  640 

when  double  costs  to  be  recovered  by 

defendant, n,  640 

double  costs  in  such  cases  defined, .  n,  640 

to  belong  to  defendant  only, n,  641 

how  awarded  in  case  of  several  issues, 

n,  641 

in  cases  of  general  demurrer, n,  641 

on  plea  of  misnomer, n,  641 

on  confession  without  action, n,  641 

in  error,  and  when  may  be  double,  n,  642 

on  appeals  from  chancery, n,  642 

on  appeals  from  surrogates1  courts,  n,  642 
on  countermanding  notice  of  trial, .  n,  642 
judgment  for,  against  executors,  Ao,  n,  642 
people  liable  for,  in  suits  by  them, .  n,  642 

in  such  cases,  how  paid, n,  673 

adjudged  to  the  state  to  be  recovered 

by  attorney-general, 1,  180 

in  suits  for  protection  of  lands  belong- 
ing to  canal  fund,  how  paid, I,  211 

relators  liable  for, n,  573,  643 

on  refusing  mandamus, n,  643 

on  granting   peremptory  manda- 
mus,  d;  643 

on  attachment, n,  643 

assignees  suing  in  name  of  another 

liable  for, n,  643 

double,  plaintiff  liable  to,  in  suits  against 

foreign  corporations, n,  481 

security  for  payment  of) n,  644 

bail  in  justifying,  Ao, n,  645 

liability  of  attorney  for,  when  no 

security, n,  645 

when  to  be  given  by  individual 
bringing  ejectment  in  name  of 

state, '..  l,  181 

in  particular  cases, 

in  certain  suits  against  persons  for 

public  moneys, I,  174 

in  the  foreclosure  of  stats  mort- 
gages,  I,  211 

in  suits  by  and  against  towns,. .  i,  330 
by  and  against  counties,  . .  I,  35T 
on  claim  of  property,  in  case  of 

absconding  debtor, n,      5 

on  contesting  validity  of  wiM, . .  n,    62 
on  issue  awarded  by  circuit  judge 

on  appeal  from  surrogate, .. .  n,    67 
in  certain  suits  against  executors  or 

administrators, n,    91 

on  feigned  issue  awarded  by  surro- 
gate,  n,  106 

in  suits  for  divorces, n,  164 

on  discontinuance  injustices'  courts, 

n,  263 

limited  \n  justices' courts, n,  264 

in  suits  by  owners  of  wrecked  pro- 
perty,   I,  646 

taxation  of,  in  supreme  court, n,  299 

in  courts  of  common  pleas,..,,  n,  299 
in  mayors'  courts, n,  299 
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£**,  taxation  of: 

fees  to  be  allowed  for  one  counsel, 

attorney,  4a,  only, n,  670 

disbursements  of  solicitors  and  at- 
torneys, to  be  allowed, n,  666 

not  to  be  taxed  for  counsel  unless 

employed, n,  670 

for  what  purposes  prospective  costs 

may  be  taxed, n,  670 

charges  for  warrants  of  attorney, 

precipes  and  venires,  abolished,  n,  670 
one  draft  of  process,  4a,  only  to 

be  allowed, n,  670 

pleadings,  Ac.,  copied,  not  to  be 

charged  as  drafts, n,  670 

copies  of  papers  filed,    may  be 

taxed, n,  671 

witnesses'  fees  not  to  be  allowed 

to  counsel,  Ac., n,  671 

same  person  not  to  charge  fees  in 

two  capacities, n,  670 

fees  to  be  taxed  on  settlement  of 

execution, n,  671 

and   on    settling    attorneys1 

costs, n,  671 

on  foreclosing  mortgages,  items  to 

be  taxed, n,  671 

duty  of  taxing  officer  in  all  cases,  n,  672 
amount  due  on  bond,  to  be  proved, 

n,  672 
certain  charges  to  be  proved, . .  n,  672 
evidence  of  right  to  costs,  in  case 

ofset-ofls, n,  673 

ib.  incase  of  malicious  trespass,  n,  673 

in  other  cases, n,  673 

cotton  damaged, i,  391 

Counsel,  party  accused  to  be  allowed, . . .  i,    84 

II,  285 
not  to  be  allowed  fees  for  attending  as 

witnesses, n,  671 

to  maintain  state  sovereignty, i,    79 

for  the  state  in  suits, I,  164 

Counsellors  [8ee  Attorneys  &  counsellors],  i,    89 

Counterfeiting, n,  689 

{See  Forging  and  counterfeiting.] 

Counties,  enumerated,  i,    80 

erection  and  alteration  of, .  I,  81,  161,  164 

powers,  4a,  as  bodies  corporate, I,  336 

may  sue  and  be  sued, I,  356 

i  process,  how  served, I,  357 

judgments,  how  paid, i,  357 

I  limitation  of  their  corporate  powers,  i,  337 

t  effects  of  a  division  ot,  on  corporate 

I  powers,  4a, i,  337 

on  judgments  and  suits  pending  i,  677 
f  on  mortgages  for  loan-office  mo- 

l  neys, I,  346 

%  suits  by  and  against, i,  356,  n,  494 

\  new,  when  not  to  be  erected, i,  161 

applications  for, i,  164 

\  laws  to  be  sent  to, I,  168 

,  and  reports, .....1,168 

[See  Supervisors,  board  of.] 

\    County  lands, •. i,  337 

County  canvassers, I,  118,  119,  133 

I    County  clerks, j,  88,  348 

I  [See  Clerks  of  counties.] 

County  charges  enumerated, i,  367 

[           accounts  for,  how  presented,  4a, . . .  i,  357 
I  election  expenses, i,  148 


County  charges:  rita, 

support  of  poor, I,  572 

County  courts,  judges  of,  their  number, . .  i,    87 

must  reside  within  county, I,    92 

oathB  to  be  filed  with  county  clerk, .  i,  110 
first  judge  of,  vacancy  in  his  office, 

4a, i,    97 

powers  and  duties  of,  to  compel 
delivery  of  books  and  papers,  i,  114 

under  election  laws, I,  119,  148 

when  to  designate  coroner  to  act 

as  sheriff;  4a, I,  353 

powers  and  duties  as  to  wrecks,  I,  643 

as  to  habitual  drunkards, .  n,    64 

when  to  act  as  surrrogate, . . . .  n,    80 

may  grant  orders  to  stay  waste  on 

land  sold  under  execution, . .  n,  347 

proceedings  thereon, n,  348 

his  fees, n,  667 

fudges  of,  to  form  common  pleas  and 

general  sessions, n,  217 

proceedings  by,  to   remove  jus- 
tices,   I,    91 

also  on  complaints  against  phy- 
sicians,   I,  399 

their  powers  and  duties  as  to  com- 
missioners of  deeds, I,  91,  99 

duty  under  election  law, i,  121 

ib.  on  appeals  from  commissioners 

of  highways, I,  466 

ib.  in  administering  oaths  to  offi- 
cers,  i,  109 

against  occupants  of  state  lands,  i,  206, 
in  deciding  on  sureties  of  sheriffs, 

4a,   \  350 

taking  affidavits, n,  295 

ib.  in  complaints  against  sheriffs,  i,  113 
may  take  proof,  4c.,  of  deeds, . .  i,  706 
when  certificate  of  county  clerk 

must  be  subjoined, i,  708 

when  applications  against  abscond- 
ing and  non-resident  debtors,  may 

be  made  to, n,    35 

when  by  and  against  insolvent  and 

imprisoned  debtors, n.    35 

proceedings,  how  continued,  if  offi- 
cer die,  4a, n,    36 

may  stay  proceedings  on  justices1 

judgments, n,  263 

general  powers, . . . '. n,  293 

their  authority  in  cases  of  forcible 

entries  and  detainers, n,  523 

their  power  to  remove  tenants  in 

certain  cases, n,  629 

fees  for  services  in  such  and  other 

cases,   n,  656,  657 

their    daily    pay   for    attending 

courts, n,  657 

their  authority  to  keep  the  peace, 

n,  727 
to  require  sureties  of  the  peace,  n,  727 

[See  Peace,  sureties  of  the.] 
their  authority  to  arrest  offenders, 

n,  729 
their  warrants  may  be  executed. 

in  any  county, n,  730 

[See  Arrests  on  criminal  charges.] 
to  take  examinations  of  prisoners, 

n,  731 
[See  Examination  of  prisoners.] 
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County  courts:  • 

cases  in  which  they  may  be  lot  to 

bail,  n,  733 

when  to  sit  in  courts  of  special 

sessions,   u,  734 

[See  Courts,  Courts  of  common  pleas,  and 
Courts  of  general  sessions.] 
County  officers,  general  duties  oC,  viz. : 

board  of  supervisors, I,  338 

clerks  of  counties, I,  348 

county  treasurer, i,  341 

county  superintendents  of  the  poor,  I,  569 

district  attorney, I,  355 

loan    officers   and    commissioners    of 

loans, I,  343 

sheriffs  and  coroners, I,  350 

surrogates, I,  354 

their  accounts  for  services, I,  358 

County  prisons,  solitary  cells  in, I,  341 

how  repaired, I,  340 

purposes   for  which  to   be   used  as 

jails, n,  779 

what  prisoners  to  be  closely  kept  in,  n,  780 
provisions  for  their  management, 

n,  780 
labor  by,  and  on  highways,  Ac,  n,  781 
keepers  of)  to  furnish  lists  of  prisoners, 

I,  592,  n,  781,  784 
designating  jail  of  other  county,  Ac.,  n,  756 
insane  convicts  in,  how  disposed  of)  n,  781 
inspectors  of,  their  powers  and  du- 
ties,  n,  782 

keepers  of,  to  receive  prisoners  com- 
mitted by  United  States  authority, 

Ac., .. . .  n,  781 

inspection  of, n,  782 

County  sealers,  number  limited, I,    91 

how  to  be  appointed,  Ac., I,  105 

County  poor-houses,  when  to  be  erected, 

Ac., I,  670 

exempt  from  taxation, I,  360,  683 

rules  for,  how  made, I,  569 

County  superintendents  of  the  poor, 

to  be  appointed  in  each  county, . . . .  I,  669 
their  powers  and  duties, . . . .  I,  668  to  686 
to   report   annually   to   secretary  of 

state, , I,  684 

to  determine  questions  of  settlement,  i,  676 
powers,  Ac.,  as  to  county  paupers, . .  I,.  676 
lb.  as  to  paupers  removed  from  another 

county, I,  681 

accounts  and  statements  by, I,  679 

powers,  Ac.,  as  to  bastards,. . .  I,  695,  606 

duty  as  to  apprentices, n,  167 

entitled  to  receive  stolen  property  not 

claimed, n,  772 

annual  report, I,  684 

County  treasurers,  to  be  appointed, I,    89 

how  and  for  what  term,  Ac., I,  105 

their  general  powers  and  duties,  ...  I,  341 
when  to  prosecute  district  attorney,  I,  366 

compensation  a  county  charge I,  358 

to   charge  collectors  of  towns  with 
amount  of  the  moneys  they  are  to 

collect,    I,  368 

to  issue  warrant  against   delinquent 

collector, i,  372 

to  proceed  against  sheriff  in  certain 

cases  by  attachment, . . . .  x,  372,  II,  576 
forms  of  instructions  for  assessors, .  I,  380 


County  treasurers : 

dutes  as  to  corporations  who  neglect 

to  pay  the  taxes  assessed  on  them,  i,  377 
their  warrants  against  collectors,  re- 
turns of,  how  enforced, n,  676 

losses  sustained  by  them,  to  be  charged 

to  their  counties, I,  319 

duties   in   regard   to   distribution  of 

school  moneys, I,  415 

powers  and  duties  as  to  poor  and  poor 

moneys, I,  570,  673,  579 

as  to  excise  moneys, I,  636 

as  to  tax  on  dogs, i,  667 

to  be  pubUc  administrators   in  each 

county  except  New  York, n,  133 

their  powers  and  duties  as  such,  . .  n,  133 
Court-houses,  circuit  courts  to  be  held  at, 

except,  Ac, n,  210 

when  destroyed  by  fire,  Ac,  where 

courts  to  be  held, n,  302 

liquors  when  not  to  be  sold  in,. . . .  ii,  302 

applications  for  removal  of, i,  154 

and  jails,  to  be  repaired  at  expense  of 

counties, •  •  •  * I,  341 

Courts,   officers   of,    how  appointed,   Ac, 

I,  99  to  103 

not  to  sit  during  elections, I,  116 

general  powers  and  duties  of, n,  284 

m  construing  conveyances,  Ac,  to  carry 

into  effect  intent  of  parties, I,  699 

to  sit  publicly, n,  284 

judges  not  to  sit  or  act  in  certain  cases, 

n,  284 
nor  to  have   partners  in  their 

courts, n,  286 

nor   to  receive    fees  in    certain 

cases, n,  286 

not  to  be  opened  on  Sunday, n,  286 

i  and  proceedings  oi, n,  286 


286 


ib.  of  courts  of  record, n, 

duties,  privileges  and  liabilities  of  offi- 
cers of  courts  of  records, n, 

seals  of, n, 

power  to  punish    for  criminal  con- 
tempt!  n, 

for  misconduct  in  nature  of  contempts, 

n, 
miscellaneous  provisions  concerning,  n,  301 

all  persons  may  have  counsel, n,  286 

new,  to  proceed  according  to  common 

law, I, 

Courts  of  special  sessions,  by  whom  to  be 

held  in  New  York, n,  233, 

by  whom  held  in  other  counties,  . .  n, 
judgments  of,  by  whom  executed,  .  n, 

in  counties  out  of  New  York, n,  735 

inNtwYork, n,  739 

•    provisions  concerning,  generally, . .  n,  741 

certiorari  to, H,  742 

[See  Special  sessions,  courts  of.} 
Courts  of  common  pleas, 

powers  and  jurisdiction, n,  217 

by  whom  to  be  held, u,  21T 

seslsof, n,  219 

writs  how  tested, n,  219 

forms  of  reoords  in, n,  219 

continuances  after  issue, n,  220 

times  of  holding, n,  220 

in  the  city  and  county  of  New  York,  n,  224 
of  Albany,.,  n,  220 


297 
287 

288 

552 


84 

729 
233 
233 
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0s*rM  of  common  pleas : 

may  grant  licenses  to  ferries, I,  486 

may  regulate  fisheries, I,  642 

may  relieve  imprisoued  debtors  on  pe- 

tfton,  Ac., '. ix,    31 

powers  as  to  habitual  drunkards, . .  n,  64 
power  over  justices'  judgments,  . . .  n,  263 
over  executions  on  justices*  judgments, 

n,  271 
power  to  remit  fines  ft  recognizances,  n,  508 
their  authority  in  admeasurement  of 

dower, n,  510 

power  to  award  restitution  of  land  in 

certain  cases, n,  528 

appeals  from,  in  cases  of  dower,  . .  it,  634 
also  in  cases  of  habitual  drunkards,  n,  634 
certiorari  to,  on  decisions  relative  to 
absent  and  absconding  debtors,  .  n,  626 
C"Mt*»  of  general  sessions, 

charge  to  grand  jury, I,  147 

by  whom  to  be  held, ix,  217 

powers  and  jurisdiction,  n,  217 

duty  as  to  indictments  not  triable, .  xi,  218 

and  as  to  those  not  tried,  ....  ii,  218 

certain  judges  not  to  sit  on  appeals,  n,  219 

in  New  York, n,  224 

in  Albany, ..»..'.., n,  226 

their  powers  as  to  relatives  of  paupers,  i,  666 
as  to  estates  of  persons  abscouding 
and  leaving  families  chargeable  to 

the  public, I,  566 

as  to  bastards,  i,  600 

as  to  committee  of  lunatics,  . . .  I,  689 

as  to  disorderly  persons, *  I,  592 

as  to  apprentices  and  servants,  and 

their  masters, n,  166,  167 

proceedings  in,  on  recognizances  to 

keep  the  peace, n,  728 

may  be  opened'  by  county  judge  for 

special  purposes, n,  773 

clerk  of,  in  New  York, I,    88 

dbwrts  of  common  pkas  and  general  sessions, 
proceedings  if  judges  do  not  attend,  n,  218 

process, n,  219 

duration  of  terms, n,  220 

times  of  holding  in  the  several  coun- 
ties,   n,  220 

Courts  of  oyer  and  terminer, 

charges  to  grand  jury, I,  147 

two  to  be  annually  held  in  each  county 

except  New  York, n,  210 

and  four  in  New  York, n,  210 

by  whom  held, ix,  213 

who  to  preside  in, n,  211 

their  powers  and  jurisdiction, n,  214 

when  to  send  indictments  to  general 

sessions, n,  214 

special  commissions  of, n,  214 

special  courts  of  oyer  and  terminer,  n,  214 

oath  of  commissioners, n,  773 

precepts  for,  by  district  attorney,. .  n,  215 

proclamation  for, . n,  215 

seals  and  process, n,  215 

clerks  of, n,  216 

clerks  ot,  in  New  York, i,  88,  98 

4Jonrt  for  the  trial  of  impeachments  and  cor- 
rection of  errors,  I,  87,  n,  170 

mode  of  conducting  impeachments,  In,  171 
its  powers  as  a  court  for  the  correc- 
tion of  errors    n,  172 


Courts  held  by  justices  of  the  peace, ...  n,  323 
[See  Justices'  Courts.] 

Courts,  Mayors*   n,  226 

[See  Mayors1  courts.] 

Courts,  special  justices*, n,  233 

[See  Special  justices'  courts.] 

Court,  supreme, . . I,    87 

Court  of  chancery, n,  173 

Court,  superior, I,     88 

Corenant,  actions  of,  on  certain  bonds  in 

justices1  courts, n,  235 

Covenants,  not  to  be  implied  in  mortgages,  I,  689 

nor  in  conveyances, I,  689 

Creditors,    remedies  in    favor  of,   against 
absconding,  concealed  and  non-resident 

debtors, ix,  1,  41 

against   debtors  confined    for  crimes, 

n,  H  « 
against  debtors  imprisoned,  ....  n,  24,  41 

against  judgment  debtors, n,  180 

against  persons  having  interest  in  land 

under  contract, I,  696 

corporations, u,  477 

protected  against  fraudulent  conveyan- 
ces, $c., . n,  138 

of  deceased  persons,  when  entitled  to 

administration, n,  76 

may  apply  to  have  executor  give 

bond  or  be  removed, n,  73 

may  attend  upon  taking  of  inven- 
tory,   ix,  84 

when  and  how  to  be  paid, . . . .  n,  89 
certain  preferences  abolished, .  n,  89 
notice  to,  to  exhibit  claims, . . .  ii,  90 
proceedings  on  claims  exhibited,  n,  91 
may  cite  executors  or  administra- 
tors to  account, h,  94 

proceedings  thereupon, n,  95 

may  compel  sale  of  real  estate  by 

executors,  Ac., ii,  112 

by  judgment  or  decree,  may  acquire 
interest  of  purchaser  at  sheriff's 

sale, n,  385 

conveyances  to  defraud, .  punishment 

for  making, ii,  713 

putting  them  in  use,  how  pun- 
ished,   n,  713 

Crier  of  court  of  errors, x,  87 

Criers  of  supreme  court, I,  86 

of  courts  generally,  their  accounts  in 

certain  cases,  county  charges,  . . .  I,  357 

Crime,  definition  of  term, ix,  726 

infamous,  definitiou  of  the  term,  . .  n,  726 

to  be  answered  to, x,  84 

Crimes  committed  in  this  state  cognizable 

in  its  courts, n,  720 

•  attempts  to  commit,  punishments  for  n,  720 

second  offenses,  how  punished,. ...  xx,  722 

accusations  for,  how  made, x,  84 

punishable  with  death, n,  676 

against  the  person  punishable  by  im- ' , 

prisonment  in  a  state  prison,  ...  ii,  679 
against  property  punishable  by  impris- 
onment in  a  state  prison, n,  686 

affecting  administration  of  justice,. .  n,  701 
against  public  peace,  Ac.,  punishable 

by  imprisonment  in  a  state  prison,  n,  707 

against  nature, ix,  711 

[See  Monies  and  misdemeanors,] 
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Criminal  cases,  proceedings  in, ■,  727 

[See  Arm*,  Bail,  Grand  jury,  Indictment, 
Trial,  Ac] 

oertain  expenses  in,  a  county  charge,  i,  367 

Criminal  contempts, n,  716 

Criminals,  annual  payment  to  governor  for 

apprehension  of; i,  192 

attachments  against,  for  debts,  .  n,  16,  34 

Orud  punishments, I,  86 

Cruelty  to  animals, n,  717 

Callers  of  stones  and  heading,  their  number 

limited, I,  90 

how  to  be  appointed,  Ac., i,  106 

their  oath  of  office, i,  110 

their  general  powers  and  duties, ...  I,  618 

Cursing  and  swearing, i,  626 

Curtesy,  tenant  by,  estate  o(  not  affected 

by  law  of  descents, i,  706 

when  liable  to  an  action  of  waste,,  n,  344 

Damages  upon  construction  of  canals,  I,  226 

of  highways, I,  474 

of  private  roads, I,  476 

of  turnpikes, I,  638 

on bUls of exchange, .'...  I,  723 

in  dower, I,  694 

proceedings  in  actions  for  the  recovery 

of  damages, n,  367 

assessment  of, n,  368 

done  by  cattle,  distraining  for,  n,  636 
done  by  inanimate  property,  dis- 
training for, n,  637 

by  means  of  felonies,  how  recovered,  n,  723 

in  real  actions, n,  363 

Dams,  maliciously  destroying, n,  718 

Dead  bodies,  disinterring  them, n,  710 

receiving  and  knowing  them  to  be  un- 

kwfullydisintered,.  .*. n,  710 

opening  grave  with  intent  to  remove,  n,  710 
Deaf  and  dumb,  institutions  for  instruction 
o(  to  be  subject  to  visitation  of  superin- 
tendent of  common  schools, i,  466 

his  duties  as  such  visitor, x,  466 

Death  of  persons  under  disability, n,  309 

of  officer,...'. I,  112 

discovery  of, n,  364 

of  parties  after  suit  brought, n,  309 

of  parties  in  ejectment, n,  317 

of  one  of  several  plaintiffs  or  defend- 
ants,  n,  401 

of  sole  plaintiff, n,  402 

of  sole  defendant, n,  402 

of  either  party  after  verdict  or  confes- 
sion,  .....  n,  402 

of  parties  in  partition, n,  402 

of  persons  on  whose  lives  estates  de- 
pend,  n,  364 

of  party  against  whom  judgment  is  ob- 
tained, &c n,  372,  381 

of  purchaser  of  land  sold  under  execu- 
tion,  n,  388 

of  sheriff  selling  same, n,  389 

of  defendant  after  suit  against  bail,  u,  397 

crimes  punishable  with, n,  676 

warrant  for  inflicting, n,  678 

Debt,  actions  of,  time  of  limitation  in, . . .  n,  307 

proceedings  in, n,  363 

on  statute,  form  of  declaring  in, . . . .  n,  363 

on  bond,  plea  of  payment  in, n,  364 


Debt:  m 

snUffilDt B.X 

Debts,  by  corporations, I,  K9,» 

Debate,  freedom  of; i,  IS 

Debtors,  absconding,  non-resident,  or  on- 

coaled, n,  1,  tt,  A 

[See  Absconding,  <fct,  debtori] 

confined  for  crimes, n,  16,  35,  fi 

insolvent, n,  16,  35,  fl 

[See  Insolvent  debtors.) 

imprisoned, n,  24,  28,  11,  3s\  fi 

[See  Imprisoned  debtors.] 

joint, n,** 

by  judgment,  executions  against,  fe, 
n,  190,30,3s 

remedy  against,  in  chancery, n.  19 

December,  firing  guns,  Ac*,  on  the  25th  ni 

8l8tdays  of; 1,0 

Declaration  in  ejectment, ^32 

notice  subjoined  to, b,0 

service  of; 1*33 

to  be  delivered  to  prisoners, n,& 

in  special  proceedings  to  try  claim  to 
land, US 

commencement  of  civil  suits  by,  n,  S 
form  of;  in  cases  under  statutes,  a  * 
to  be  filed,  to  authorize  assesses* 

of  damages, B,& 

Decency,  offenses  against, n,W 

Decoying  child  under  twelve, H* 

Decree,  in  chancery,  to  be  in  dollan  tsi 

cents,  Ac., \* 

enrollment  of; n.  * 

when  A  how  to  be  docketed,  Ac,  n,  1IL  W 

to  bind  land  and  chattels  real, ftl* 

when  lien  to  cease, H* 

how  discharged, n,  1W,  * 

executions  thereon, .«..  H  * 

against  absent  or  concealed  defte,.  n.  * 
against  party  holding  interest  in  tai 
under  a  contract,  satisfaction  at,  bor 

compelled, l£ 

Deed,  alienation  by, ij 

proof  and  recording  of;. *J 

fees  for, ••••D,2 

Deeds,  when  mortgages, i* 

commmissioners  ot, ^  * 

[See  Oomwissioners  of  deeds.] 
[See  Conveyance.] 

Default,  in  court  of  chancery, H'J 

in  actions  of  ejectment, *£ 

in  special  suits  to  try  claims  to  land,  H  * 

in  partition, *jj 

\n  iorit  of  nuisance, H* 

in  waste, ** 

how  relieved  against  when  suffered  ty 

tenant  for  life  or  years, ^jj 

by  husband, %* 

in  personal  actions,  assessment  of  de** 

gesupon, v^*1 

certain  defects  to  be  disregara* 

after  it, *£ 

Defeasances  to  deeds  to  be  recorded,. . ..  I  ™ 
Defect  of  heirs;  lands  upon  to  revert  to  etete, 

Defects  cured  by  verdict, L-5^ 

Defective  execution  of  power,  when  relieved 

against,  Ac, *? 

Defense,  public,    i* 
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definition  of  certain  terms  need  in  the  Bo-fao. 
▼teed  Statutes : 

"carriage,"  as  used m  chap.  20,  Part  I,  I,  660 
"conveyance,"  in  chap.  3,  Part  n,  . .  J,  714 
"conveyance,"  in  chap.  7,  Part  n,  . .  n,  143 

"crime" n,  726 

1  directors,"  in  chap.  18,  Part  I,  . . .  I,  556 

"  effects,"  in  chap.  18,  Part  i,  .« I,  606 

"  evidence  of  debt,"  in  chap.  18,  Part  I,  I,  566 

"general  elections," I,  117 

"special  elections," I,  117 

"estate,"  in  chap.  7,  Partn, n,  143 

"felony,"  in  chap.  1,  Part  nr, n,  726 

"felonious,"  in  chap.  1,  Part  rr, . . .  n,  726 

"float,"  in  chap.  9,  Parti, I,  251 

"folio,"  in  chap.  10,  Part  m,  n,  669 

ib.  in  chap.  2,  Part  nr, n,  778 

"governor," I,  163 

"heirs," I,  673 

"  infamous  crime," n,  726 

"inspector,"  in  'chap.  17,  Parti,   ..  I,  531 

"issue," i,  673 

"  administrative  officers," I,    88 

"executive  officers," i,    86 

"  inheritance,"  in  chap.  2,  Part  n,  . .  I,  706 

"judicial  officers," I,    86 

"land,"  in  chap.  13,  Parti, I,  360 

ib.  in  chap.  1,  Part  n, I,  701 

"lands,"  in  chap.  7,  Part  n, n,  143 

"legislative  officers," I,    86 

"loan  officers,"  in  chap.  12,  Part  I,  .  I,  348 

"lunatic," in  chap.  8,  Partn, n,  149 

"  master,"  chap.  9,  Part  I, t  I,  251 

ib.  chap.  20,  Part  I, I,  639 

"moneyed    corporations,"    chap.    18, 

Part  I, I,  566 

"month," I,  563 

"offense," n,  726 

"personal  estate,"  in  chap.  13,  Parti,  t,  360 
"person, '"in  chap.  I,  Part  nr,  ....  n,  726 
"  personal  property,"  in  chap.  13,  Part  I, 

I,  360 

ib.  in  chap  1,  Part  rr, n,  726 

"property,"  in  chap.  1,  Part  nr,  . . .  n,  726 
"purchaser,"  in  chap.  3,  Part  n,  . . .  I,  714 
"real  estate,"  in  chap.  13,  Part  I,  . .  I,  360 

ib.  in  chap.  1,  Part  n, I,  701 

ib.  in  chap.  2,  Part  n; I,  706 

ib.  in  chap.  3,  Part  n, I,  714 

"  real  property,"  in  chap.  13,  Part  I,  I,  360 

"  school  moneys," I,  196 

"  unappropriated  lands," I,  208 

"will,"  in  chap.  6,  Part  n, n,    70 

"year,"  "half  year,"  Ac., i,  563 

defraud,  intent  to,  respecting  whom  it  may 

be  charged, n,  726 

degrees,   literary,    may  be    conferred   by 

regents  of  university, i,  404 

conferred  by  colleges, I,  407 

of  doctor  of  medicine,  by  regents, . .  i,  401 

404 
by  colleges,  not  to  confer  authority  to 

practice, I,  401 

of  crime, n,  726 

kXaware,  county  of,  named, I,    80 

to  have  two  members  of  assembly, .  I,  150 
supervisors  ot,  when  and  where  to 

meet^ i,  339 

towns   in,   may  allow   bounties   for 
wolves,  Ac... i,  334 


Delaware,  county  of: 

certain  leases  in,  need  not  be  recorded, 

i,  715 
Delivery,  of  grants  and  conveyances,  I,  675,  689 
and   possession  necessary  to  certain 

transfers  of  goods,  Ac, n,  141 

of  books  A  papers,  by  public  officers,  I,  114 
Demurrer,  general,  formal  defects  to  be  dis- 
regarded in, u,  363 

special,  judgment  if  for  plaintiff  to  be 

absolute  in  certain  cases, n,  864 

Deodande,  abolished, n,  724 

Depoeitee,  treasury,  . .. I,  178 

of  moneys  brought  into  chancery, . .  n,  177 
Depositions  on  motions  in  supreme  court, 

how  compelled, n,  675 

taken  by  legislative  committee, ....  I,  157 

taken  on  proof  of  will, n,    62 

taken  in  other  states,  Ac., n,  409 

taken  in  this  state  to  be  used  in  others, 

n,  412 

to  perpetuate  testimony, n,  414 

in  chancery, n,  188 

of  aliens,   I,  166 

Deputations,  purchasing, n,  719 

Deputies,  how  appointed,  Ao, I,  106 

their  official  oath, I,  110 

Deputy  comptroller,  how  appointed,  Ac., .  I,  172 
his  powers  and  duties,  . .  I,  172,  186,  187 

his  salary, 1,190 

Deputy  secretary,  to  be  appointed,  Ac,  . .  I,  169 

his  powers  and  duties, i,  169,  187 

his  salary, i,  190 

to  be  clerk  of  commissioners  of  land- 
office, I,  197 

Deputy  county  dork, I,  349 

Descent,  citizens  capable  of  taking  by,  . .  I,  667 
persons  capable  not  to  be  precluded  by 

alienism  of  ancestor, I,  703 

resident  aliens  when  capable, I,  668 

heirs  of  such  alien,  when  capa- 
ble,  I,  669 

of  land  subject  to  trusts, I,  679,  *703 

cast,  not  to  affect  right  to  land, ....  n,  306 

law  of, I,  701 

lineal   descendants  in  equal  de- 
grees to  take  in  equal  parts, .  I,  702 
rule  when  any  children  are  living 

and  any  have  died, i,  702 

father  when  to  inherit, i,  702 

when  mother  to  take,  and  how,  i,  703,  704 

when  collateral  relatives  A  how,  I,  703,  704 

estate  of  illegitimate  intestate,,  i,  704 

relatives  of  half  blood, I,  704 

common  law  when  to  prevail, . .  I,  705 
posthumous  relatives  and  descend- 
ants,  i,  705 

illegitimate  children,  Ac,  not  to 

inherit, I,  705 

estates  in  curtesy  and  dower,  not 

affected  by  law  of  descents, .  i,  705 
advancement  of  real  or  personal 

estate, i,  705  n,  101 

Destroying  unborn  child,  by  drugs,  Ac,  man- 
slaughter,  n,  681 

Detainers,  [See  IbrcibU  entries  and  detainers,] 

Detinue,  action  o£  abolished, n,t  573 

Determinatkei  of  claims  to  real  property,  n,  321 
Devise, 

who  may  devise, I,  668,  n,    68 
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whatever  is  descendible  is  devisable,  n,    58 

expectant  estates  devisable, I,  674 

who  may  take  by  deviso,  . .  I,  667,  n,    58 

devises  to  aliens, x,  667,  n,    58 

corporations, n,    58 

when  to  pass  all  testator's  estate, . .  n,    58 

in  certain  cases  not  to  lapse, n,    66 

power  to  devise  when  to  be  deemed  an 

absolute  power, x,  683 

powers  may  be  granted  by, x,  685 

power  to  dispose  by  devise,  how  exe- 
cuted,  I,  686 

remainders  on  devises  in  fee  tail,  when 

valid, I,  671 

future  estates, ■  x,  671 

when  void  by  reason  of  undue  suspen- 
sion of  power  of  alienation, x,  672 

remainders, x,  672 

meaning  of  term  "heirs "  and  "issue," 

in  remainders, X,  673 

devises  of  rents  and  profits  of  lands  for 

accumulation,.... X,  675 

in   trust,'    when   to   be   deemed 

powers, I,  678 

to  pass  all  testator's  estate,  unless, 

Ac., I,  699 

how  construed, I,  699 

[See  WiH] 
Devisees,  may  witness  will,  but  devises  to, 

void, n,    65 

when  share  of  estate  to  be  saved  to 

such  witness, n,    66 

appeal  by,  to  circuit  judge, H,    66 

proceedings  therein, n,    67 

of  estates  for  the  life  of  another, ...  x,  671 
when  to  be  tenants  in  common,  Ac.,  I,  676 
when  to  be  deemed  legal  owners,  . .  x,  676 
to  record  wills,  except,  Ac.,  .......  I,  699 

their  liability, n,  472,  475 

matters  to  be  shown  to  charge  them,  n,  475 

proceedings  against  them, n,  476 

personal  liability  for  lands  aliened, .  n,  475 
partition  between  them  and  child  born 

after  making  of  will, H,  476 

guardian  to  be  appointed  for,  Ac,  on 

application  for  sale  of  real  estate,  n,  104 
and  heirs,  how  far  exonerated  from 
debts  of  ancestor  by  such  sale, . .  n,  110 

surplus  to  be  paid  to, n,  111 

suits  against,  when  to  be  brought, 

Ac., n,  113 

may  bring  ejectment, n,  312 

executions  against,  form  of, . . .  u,  381 

may  redeem  land  of  ancestor,,  u,  384 

when  to  extinguish  mortgages,  x,  700 

Dilatory  pleas,  to  be  verified  by  affidavits,  n,  364 

in  crimiual  cases, n,  755 

Dime  in  money  of  account, I,  564 

Diplomas  granted  by  regents, x,  401 

by  colleges, x,  407 

granted  in  other  states,  to  be  filed, 

Ac, I,  401 

when  such  diplomas  not  to  confer  right 

to  practice  physic, x,  401 

Directors,  [See  Banks,  Moneyed  corporations 

and  Turnpike  corporations.] 
Disabilities,  exceptions  for,  from  statute  of 

limitations, n,  309 

of  electors, i,  116 


MS* 

Discharge  of  mortgages, I,  713 

Discontinuance  of  process,  proceedings,  Ac, 

prevented, n,  287 

judgment  of;  when  to  be  entered, . .  n,  362 

ib.  in  justices'  courts, n,  253,  263 

Discovery  may  be  compelled  by  chancery,  in 

'respect  to  betting  and  gaming, x,  616 

illegal  brokerage, x,  659 

usurious  transactions, X,  726 

property  held  by  a  defendant  against 
whom  an  execution  has  been  re- 
turned,  n,  180 

judgments  fraudulently  confessed, .  n,  181 

by  supreme  court,  in  certain  cases, .  XI,  20T 

required  from  attorneys,  Ac,  in  cer> 

tain  cases, n,  299 

of  death  of  persons, u,  354 

from  justices  and  constables,  ..  xi,  276 

Disfranchised,  no  one  can  be, I,     83 

Disorderly  persons,  enumerated  A  defined,  i,  591 . 

how  dealt  with, I,  591 

surety  for  good  behaviour, X,  591 

breach  of  recognizance, x,  692 

how  discharged  from  commitment, .  i,  692 
list  of,   to  be  exhibited  by  jailer  to 

general  sessions, x,  692 

powers,  Ac,  of  general  sessions,  . . .  x,  592 

may  be  searched, n,  771 

Disorderly  conduct  at  elections, I,  136 

Disorderly  practices, I,  612 

Dispossessing  occupant  of  lands,  without 

-    legal  process, ♦ n,  714 

Disseisee,  when  to  recover  treble  damages,  n,  349 
Disseisin  as  to  precedent   estate,  not  to 

defeat  expectant  estate, i,  674 

Dissolution  of  corporations, I,  657   n,  482 

on  application  of  officers, n,  486 

Distilled  spirits,  inspector  o£ i,    91 

powers  and  duties, x,  526 

Distraining  catae  doing  damage, 

cattle  distrained,  where  A  how  kept,  xx,  634 

damages,  how  ascertained, n,  535 

impounding  and  selling  cattle, n,  535 

allowance  to  pound  master, n,  535 

inanimate  property  doing  damage, 

damages  how  ascertained,. . . .  n,  536 
sale,  and  proceedings  previous  biA 

after, n,  536 

surplus  how  disposed  of, xi,  537 

Distress  for  taxes, x,  369 

by  landlord  for  rent, x,  697 

for  rent,  proceedings  in, n,  615 

(See  Bent,  distress  for.] 

property  liable  to, n,  61T 

property  exempt  from, n,  517 

plea  in  replevin,  iustifying,  Ac,  n,  547 
Distribution  of  common  school  fund, . . . .  x,  413 
of  intestate's  estates,  when  decreed, .  n,    98 
when  personal  property,  Ac,  may 
be  distributed  instead  of  money, 

n,    98 
order  of  distribution  among  next 

of  kin, n,    99 

advancements  to  be  deducted,,  n,  161 

shares  of  minors,  .-. n,  101 

advance  on  account  of  distributive 

share  when  made, u,  101 

District  attorneys, 

one  for  each  county, I,    88 
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District  attorney: 

qualifications, \    98' 

bow  removed, x,    98 

where  to  reside, I,    92 

resignation, i,  112 

oath  of  office  where  to  be  filed,  . . .  I,  109 

general  powers  and  duties, x,  355 

substitute  for,  when  to  be  appointed,  x,  355 
to  prosecute  for  certain  penalties,  Ac.,  I,  355 

to  give  duplicate  receipts, I,  355 

annually  to  file  account  and  pay  over 

moneys,    I,  356 

their  compensation  a  county  charge,  X,  356 

when  to  act  as  surrogate, n,    81 

to  issue  precept  for  oyer  A  terminer,  n,  215 

to  collect  recognizances, xx,  507 

account  by,  for  moneys  collected, . .  n,  508 
return  in  1831  to  be  made  by  them,  H,  508 
notice  to,  of  application  to  remit  fines, 

n,  508 
when  to  sue  bond  of  defendant  arrested 

on  attachment, n,  558 

to  attend  inquiry  into  insanity  of  con- 
victs under  sentence  of  death, ...  n,  678 
when   to   prosecute   recognizance  to 

keep  the  peace, n,  729 

their  duty  to  attend  grand  juries, . .  u,  748 
their   right   to   appear   before    such 

juries, n,  748 

not  to  enter  noUs  prosequi  on  indictments 
without  leave  of  the  court,  ......  n,  752 

their  authority  to  issue  subpoenas  in 

crimiual  cases, n,  753 

to  furnish   to   clerks,  statements   of 

offenses  after  conviction, n,  763 

their  fees, n,  776 

powers  and  duties  in  regard  to, 

intrusion  on  public  lands, i,    80 

auctioneers  guilty  of  misconduct,  I,  496 
violations  of  laws  against  unautho- 
rised banking, I,  662 

against  insurance  laws, . . .  I,  664 

suits  by,  for  penalties, n,  602 

proceedings  by,  to  collect  fines,  n,  503 

violation  of  heaUh  law, I,  394 

intruders  on  state  lands  under  title 

hostile  to  jurisdiction  of  state.  I,    80 
lottery  venders,  violating  their  offi- 
cial bonds, x,  622 

obstructions  in  river  below  New 

York, x,  639 

occupants  of  state  lands, l  206 

certain  forfeitures  under  jptw  law, 

I,  584 
physicians  complained  of  for  mis- 
conduct, 4c., x,  399 

sheriff  or  clerks,  when  complained 

of, i,  113 

owners,  Ac,  of  stages, i,  648 

masters,  Ac.,  of  steamboats, ....  l,  638 
trespassers  on  public  and  Indian 

lands, x,  209 

Districts,  congress, I,    81 

[See  Congress  districts,] 

Districts,  senate,  . I,    81 

[See  Senate  districts.] 

Districts,  election, I,  118 

Disturbance  of  religious  meetings, I,  627 

Dividends,  how  to  be  made  by  moneyed  cor- 
porations,   x,  547 

II.— 108 


Dividends:  mssv 

on  stock  owned  by  state, i,  171 

by  corporations) I,  558 

Division  of  counties  and  m  towns,  applica- 
tions for, .*. I,    81 

of  a  town,  effects  of, i,  311 

of  a  county,  effects  of, I,  337 

of  counties',  effect  of,  on  judgments  and 

suits,  Ac., x,  346,  xx,  577 

Division  fences,  to  be  maintained  by  owners 

of  adjoining  land, * I,  326 

unless  either  chooses  to  let  such  land 

lie  open, I,  326 

duty  of  person  so  choosing  to  let  land 
lie  open,  if  he  afterwards  enclose 

it, I,  326 

disputes,  concerning  division   fences, 

how  settled  by  fence  viewers, . . . .  x,  32$ 
their  decision  to  be  reduced  to  writing, 

Ac, ; I,  327 

damages  from  neglect  how  to  be  ap- 
praised and  recovered, *  x,  327 

fence  when  to  be  repaired  by  party 

injured, ..' I,  327 

removal  of, x,  327 

consequence  of  removing  without  per- 
mission,   x,  327 

reparation  of, x,  327 

persons   neglecting   to   keep   regular 
fence  not  to  recover  damages, . . . .  x,  328 

fence  presumed  sufficient, i,  328 

Divorces,  on  the  ground  of  the  nullity  of 

the  marriage  contract, n,  147 

dissolving  the  marriage  contract, . . .  I,  692, 

n,  150 

Umited,..* n,  152 

general  provisions  applicable  to  both,  n,  154 
[For  more  on  this  subject,  see  Marriage.] 

Docketing  of  decrees, xx,  188 

[See  Decrees.] 

of  judgments, n,  372 

[See  Judgments.] 

Documentary  evidence, n,  419 

Dogs,  to  be  taxed,  except  in  New  York,.  I,  654 

duty  of  assessors, x,  655 

of  owners  of  dogs,  . . .  v I,  655 

tax  how  collected, I,  655 

commissions  to  collector, i,  656 

application  of  moneys  collected  x,  656 

kitting  sheep,  owner  liable, I,  656* 

damages  how  ascertained x,  656 

application  therefor, I,  656 

duty  of  supervisors, I,  657 

when  owner  to  refund, I,  657 

;  when  such  dogs  may  be  killed, .  x,  657 
owner  to, kill,  penalty  for  neg- 
lect  i,  657 

order  when  to  be  made  by  justice, 

i,  657 

penalty  for  disobeying,  . . .  x,  658 

supervisor  to  prosecute.  Ac, . . .  i.  658 

DoUar  in  money  of  account, . . . .  % I,  563 

Domestic  relations, n,  143 

Door-keeper  of  senate  and  assembly,  I.  86,  110* 

of  executive  chamber, x,  86,    95 

Dower, 

widows  of  what  to  be  endowed,  . . .  i,  691 

widows  of  aliens, i,  691 

in  case  of  exchange  of  lands, x,  691 

lands  mortgaged  before  marriage,. .  1,  691 
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Dower: 

mortgaged  for  purchased  money, ...  I,  692 

widow  of  mortgagee, t,  692 

forfeited  by  adultery, i,  692,  n,  152 

when  barred  by  jointure, I,  692 

when  by  pecuniary  provision, . .  I,  693 
election  between  jointure,  Ac,  A  dower,  i,  693 
between  devise,  Ac.,  and  dower, 
when   deemed  to   have   been 

made,   I,  693 

jointure,  to,  when  forfeited, I,  693 

right  to  dower  not  affected  by  act  of 

husband,  Ao, I,  693 

widow's  quarantine, I,  693 

dower  to  be  demanded  within  twenty 

years, I,  693 

damages  when  to  be  recovered,  . . .  i,  694, 

n,  319 
measure  thereof  . . . .  *  I,  694  n,  319 

not  on  improvements, I,  694 

damages  against  heirs  aliening  land,  I,  694 
claim  when  to  be  barred  by  assignment 

of...... I,  694 

collusive  recovery  not  to  bar  infants,  i,  694 

widow  may  bequeath  crop, I,  695 

estates  in  dower  not  affected  by  statute 

of  descents, I,  705 

tenant  in,  liable  to  waste, n,  344 

claims  for  dower  how  satisfied  on  sale 
of  lands  by  order  of  the  surrogate,  n,  110 

on  sale  of  infants1  estate, n,  204 

on  partition  of  lands, n,  335 

action  of  dower  abolished  and  eject- 
ment substituted, n,  312,  354 

proceedings  in  ejectment  brought  for 

recovery  of, n,  303 

declaration, n,  312 

verdict,   n,  316 

damages, n,  318 

admeasurement  o( n,  320,  510 

widows  when  and  to  whom  to 

apply  for, n,  510 

may  be  required  by  heirs  to  apply, 

n,  511 

when  heirs  may  apply, n,  511 

proceedings  in  both  cases,. . . .  n,  511 

guardians  of  infants, n,  511 

commissioners;  oath  A  duties,  n,  511 

effect  of  admeasurement, n,  513 

appeals  from  common  pleas  and 

surrogates, n,  513 

within  what  time  to  be  made, .  n,  634 
proceedings   thereon  in  supreme 

court, n,  514 

costs  on  appeal, n,  514 

ib.  on  proceedings  generally,. .  n,  514 

Drafts,  bills  of  exchange, i,  721 

[See  Bills  of  exchange.] 
Draining  swamps,  Ac.,  proceedings  for, .  n,  568 
who  may  apply,  to  what  officers,  . .  n,  568 

proceedings  to  call  jury, n,  568 

rights  acquired  by  their  finding,  Ac.,  n,  569 
penalty  for  obstructing,  Ac.,  ditch, .  n,  570 

proceedings  where  to  be  filed, n,  570 

Drawing  of  jurors, n,  430 

misconduct  in,  how  punished, n,  716 

Dresden,  town  of,  electors  of  may  raise 

bounty  money, I,  334 

Drivers  of  carriages,  if  addicted  to  drunken- 
ness, not  to  be  employed, I,  648 


Drivers:  m 

•wner  to  discharge  them, i,M 

net  to  run  their  horses, i,« 

nor  to  leave  them  untied, ^18 

ewners  when  liable  for  their  ads,. .  \  10 
Druggists  selling  poison  without  label,.,  fl,  IT 
selling  tartar  emetic  without  label,,  ft  II! 
Drunkards,  habitual,  power  of  overseen  n 

respect  to, \ft 

notice  not  to  give  or  sell  liquor  to,..  \  V 
charge  of  habitual  drunkenness  hot 

contested, !,» 

costs,  Ao, ;» 

overseers  how  paid  for  services,. .. .  i, » 

when  notice  may  be  revoked, i  ill 

custody  and  disposition  of  their  estate*.    I 

Ml 
power  of  chancellor  in  respect  to,.,  ft  B 
overseers  of  poor,  when  to  make  appfev 

tion,  Ao, ft  i 

application  CO  court  of  coram 

pleas, ft  H 

traverse  of  inquisition, ft  fe 

appeals  from  common  pleas, ..  ft  fc 

expenses  of  overseers, ft  fc 

powers,  Ac.,  of  committees,  Ac,  ft  » 
[See  Idiots,  Lunatics,  Ac.] 
Drunkenness,  persons  addicted  to,  not  tote 
employed  as  drivers  of  public  carnage*,  i,  tf 
not  to  be  appointed  administrator!,  ft  * 

killing  by,    out   of  the   state  vfan    I 

murder, t  C 

punishment   for,  although   no  dam 

ensue,   £1 

challenging  to,  carrying  or  accepting  ft  * ' 
offenders  competent  witnesses, ....  ft  * 
giving  or  receiving  challenges  oit  tf    | 

the  state, ft* 

place  of  trial  for  such  offense,  s,  671 V, 
conviction,  Ac^  in  another  state  najbe    I 

pleaded, n,  ti\  *| 

posting  for  not  fighting,  how  punaW,    : 

ft*i 
indictments  for,  to  be  attended  to  bj 

attorney-general, .  ft  * 

Duration  of  offices,  provisions  concerna* 

Ac., *** 

Dutchess,  county  of,  named, \  \ 

to  have  four  members  of  assembly,,  \  9: 
supervisors  when  and  where  to  meet,  1 3 
certain  leases  not  to  be  recorded  k\  i  * 

Duties  on  sales  by  auction, i  • 

Duty,  how  imposed, I  * 

Dwelling-house,  what  to  be  deemed, 

in  arson  in  the  first  degree, ttj 

in  burglary, ft* 

w    * 
Ejectment,  action  of,  regulated, . . .  ft  * 

•^  retained  wliere  now  allowed.  Ac,. .  ft  * 

not  to  be  brought  by  a  mortgagee  » 

recover  mortgaged  premises,. . . .  ft  & 

action  extended, &~ 

parties,  who  may  be, ft  k 

declaration,  contents  of; ft  Jj 

description  of  premise*, ft  '& 

undivided  shares, ft  ^ 

estate  of  plaintiff  to  be  stated,  a  Jj 

several  counts  when  joined,  . .  ft  * 

several  plaintiffs, ft  fi 
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how  served, .-. . .  n,  313 

duty  of  tenant  if  served  on  him,  i,  699 

rule  to  appear  and  plead, n,  313 

authority  of  plaintiff's  attorney, 

when  to  be  produced,  Ac., . .  n,  314 
pleadings,  Ac.,  by  defendant, . .  n,  315 
right  to  possession  sufficient.,  n,  315 
ouster  when  to  be  proved, . . . .  n,  315 

verdict,  provisions  as  to, n,  315 

suit  not  abated  by  death, n,  317 

form  of  judgment, n,  317 

form  of  writ  of  possession, . . . .  n,  317 

costs  how  collected  of  plaintiff, . . . .  n,  317 

effect  of  judgment  on  verdict, .  n,  317 

ib.  on  default, n,  318 

exceptions  on  judgment  by  de- 
fault,  n,  318 

new  trials  when  to  be  granted,  ....  n,  318 
possession  after  recovery  in  new 

trial, n,  319 

evidence  on  new  trial, n,  319 

damages  to  be  recovered, n,  319 

mode  of  recovery, n,  319 

plea  and  defence  to, n,  319 

trial  of  issues,  Ac., n,  319 

facts  to  be  proved  by  plaintiff; .  n,  320 
set-off  by  defendant,  ..."....  n,  320 

extent  of  recovery, n,  320 

assessing    damages    on    default, 

n,  320,  353 
proceedings  on  death  of  plaintiff,  ix,  320 
proceedings  where  action  is  brought  to 
recover  dower  before  admeasurement, 

n,  320,  353 

ib.  where  brought  after, n,  513 

ib.  when  brought  by  landlord  on 

termination  of  tenancy  at  will,  I,  696 
lb.  when  for  non-payment  of  rent, 

ii,  521 

proceedings  how  stayed, n,  521 

lease  when  annulled, n,  522 

restoring  premises  to  lessee, n,  521 

relief  in  equity  by  lessee, n,  522 

proceedings,  Ac^  when  brought  by 
claimant  of  land,  pursuant  to  notice 

from  occupant, n,  323 

inunctions  to  stay  ejectment,  on  what 

terms  allowed, n,  197 

provisions  applicable  to  ejectments 

in  favor  of  the  state, I,  181 

ib.  when  for  escheated  lands,. .  I,  255 

Elections,  to  be  free, \    85 

state  canvassers, i,    94 

of  state  and  county  officers,  represen- 
tatives in  congress,  Ac.,  qualifica- 
tions, disabilities  and  privileges  of 

electors, i,  116 

general  elections,  who  to  be  chosen  at,  i,  117 

when  held, i,  117 

for  how  long, I,  11.7,  125 

special,  when  held, i,  117 

for  how  long, I,  117,  125 

how  ordered, I,  118 

proclamation,  Ac., I,  118,  125 

elections  how  held, I,  125 

ballot  boxes, I,  129 

bribery,  penalties  for, I,  146 

canvass  of  votes  by  inspectors,  ....  I,  130 
by  county  canvassers, I,  133 


Elections,  canvass  of  votes:  mo* 

by  state  canvassers, i,  137 

.  challenges, I,  126>  127 

clerks  of  elections,  how  appointed, . .  I,  125 

their  duties, I,  125,  129 

commitment  by  inspectors  for  miscon- 
duct,   i,  130 

county  clerk,  duty  of;  notices,  Aa,  . .  i,  119 

other  duties, I,  135 

his  compensation. I,  148 

canvassers,  duty  o^  as  to  notices  of 

elections,   i,  120 

other  duties, i,  133 

districts,   I,  118,  120 

pay  of  officers, I,  329 

first  judge,  duty  of;  as  to  notices,  Ac, 

I,  119,  148 

inspectors,  who  to  be; i,  118,  123 

their  duties  as  to  notices, i,  121 

ib.  as  to  manner  of  conducting 

elections, i,  124,  126,  129 

ib.  as  to  forming  board  of  county 

canvassers, i,  137 

maintaining  order, I,  130 

notice  of, i,  118,' 120 

oaths  to  voters, I,  126 

penalties  for  misconduct  at  elections,  i,  144 

place  of  holding, i,  122 

poU  lists, i,  128,  129 

secretary  of  state,  duties  of,  as  to  notices 

of  elections, I,  119 

ib.  prior  to  meeting  of  state  can- 
vassers,   i,  136 

ib.  as  one  of  the  state  canvas- 
sers,  I,  137 

subsequent  duties, i,  138 

sheriff,  duty  of,  as  to  notices, . .  i,  121,  148 
state  canvassers,  duties  of,  as  to  notices, 

I,  120 

other  duties, I,  137 

gaming  tables,  Ac.,  at)  prohibited,....  i,  613 

in  towns, I,  316 

Election  of  Justices  of  the  peace, 

in  new  towns, I,  101 

classification  of  justices  elected,  ...  I,  101 

Electors  of  president, «. I,  132,  139 

college  of, x,  142 

formation  and  proceedings  of  college  of 

electors, i,  142 

of  senators  in  congress, I,  144 

Electors,  qualification  of, I,  116 

disabilities  of, I,  116 

privileges  of, i,  116 

mode  of  voting, I,  125 

Embankments  for  support  of  dams,  mali- 
ciously destroying, '. n,  718 

or  injuring, n,  718 

Embezzlement  by  clerks  and  servants,  . .  n,  698 
of  evidences  of  debt,  not  delivered,  ii,  698 
by  carriers,  of  effects  not  separated,  ii,  699 

Enactment  of  statutes i,  155 

England,  statutes  of,  not  law  since  1788,  I,     72 
English  language,  proceedings  to  be  had  in,  n,  285 

Enticing  away  child  under  twelve, n,  685 

Entry  on  land,  when  valid  as  a  claim, . .  n,  304 

Entries  to  be  made  on  land  peaceably,  Aa,  ii,  523 

proceedings  when  made  forcibly,  . .  ii,  523 

[See  Forcible  entries  and  detainers.'] 

Enumeration  of  inhabitants  of  states,  when 

and  how  taken, 1,    82 

Digitized  by  VjOOQ  IC 


856 


GENERAL  INDEX. 


Equity.  [See  Chancery,  court  of.] 
Equity  of  redemption,  not  to  be  sold  on  cer- 
tain executions, xi,  382 

description  of  mortgaged  premises! 
wlien  to  be  endorsed  on  execu- 
tion,   n,  382 

such  execution  how  to  be  returned, 

4c, n,  382 

Erie  canal,  designated, i,  211 

declared  to  be  completed, i,  218 

[See  Canals,] 

Brie,  county  of,  named,  x,    80 

to  have  two  members  of  assembly,.  I,  160 
supervisors  of,    when  and  where  to 

meet,    I,  339 

Error,  writ  of,  on  orders  vacating  or  affirm- 
ing awards, n,  663 

on  proceedings  under  habeas  corpus,  it,  694 
in  civil  cases  to  issue  of  course,. . .  n,  612 

by  whom  to  be  brought,  . .  * n,  613 

excuses  for  not  joining  all  parties,,  n,  614 
proceedings  to  compel  parties  to  join,  n,  616 
effect  of  omitting  non-residents,  Ac.,  n,  616 

admitting  parties  to  join, n,  616 

striking  out  names  of  plaintiffs,  ...  n,  616 
against  whom  writ  to  be  brought,  .  n,  616 
within  what  time  to  be  brought,. . .  n,  616 

by  whom  and  when  allowed, ii,  617 

proceedings  how  stayed  by, n,  617 

filing  bond  and  certificate, n,  619 

bail  in  error,  notice  of,  justifying,  Ac,  n,  619 

writ  when  to  be  superseded, n,  620 

when  brought  in  ejectment,  to  stay  ao- 

tion  for  mesne  profits, *  n,  620 

proceedings  in  such  case  on  affirmance 

of  judgment,  Ac., n,  620 

form  of  writs  to  supreme  court,  how 

returnable,   M n,  621 

return,  when  to  be  made, n,  621 

powers  of  court  of  errors, n,  170 

writs  to  other  courts,  how  returned,  n,  621 

returns  how  compelled. n,  621 

certioraris  to  certify  variances,  Ac.,  n,  621 
proceedings  on  death  of  parties, . . .  n,  622 
also  on  marriage  of  female  parties, .  n,  622 

summons,  Ac,  abolished, n,  623 

judgments  against  executors,  Ac, . .  n,  623 

defendant  to  be  notified,  Ac, n,  623 

judgments  not  to  be  reversed  for  cer- 
tain causes, n,  623 

proceedings  on  issues  of  fact  in  error,  n,  624 
forfeitures  not  incurred  for  acts  done 
under  a  decision  afterwards  reversed 

if,  624 
writ  ot,  on  decision  of  supreme  court 
respecting  warrants  against  abscond- 
ing debtors, II,  626 

costs  in, n,  641 

in  criminal  cases, n,  764 

how  allowed  in  capital  cases, n,  766 

operation  of,  in  other  cases, n,  765 

letting  defendant  to  bail, n,  766 

return  to,  proceedings  on, n,  766 

order  of  supreme  court,  on  affirmance  n,  766 

also  on  decision  upon  certiorari,  xi,  766 

proceedings  if  new  trial  directed, . .  n,  766 

Errors,  court  of, n,  170 

Escapes,  new  execution  may  be  issued  on,  u,  377 
sheriffs  passing  through  oilier  counties 
when  not  an  escape, II,  446 


Escapes:  naa 

actions  for,  ag*st  sheriffs  A  other  officers 

to  be  brought  within  one  year, . .  n,  301 
proceedings,  Ac,  in  such  actions,  . .  c,  463 
defense  In  action  on  limit  bond,  when 

brought  by  sheriff, n,  463 

proceedings  in  such  action, n,  453 

ib.  if  the  action  be  brought  by  as- 
signee of  bond, n,  466 

of  sheriffs,  arrested  by  coroners,  . .  n,  462 

from  prison,  siding  felons  in, n,  106 

aiding  other  prisoners  for  crimes 

in,    n,  706 

aid  by  person  to  assist  his  own 

escape, n,  706 

from  officers  aiding  in, n,  706 

officers  suffering, n,  7o6 

prisoners  escaping  to  be  retaken 

and  confined, n,  107 

breaking  state  prison  and  escap- 
ing,    n,  701 

breaking  county  jail  and  escapr 

ing,  n,  101 

attempt  to,  by  violence,  by  convict  in 

state  prison,.- n,  1Q7 

attempt  to,  by  violence,  by  prisoner  in 

county  jail, n;  707 

Escheated  lands, i,  264 

Escheats,  lands  when  to  escheat, x,  666 

such  lands  to  be  held  by  state,  subject 

to  trusts,  Ac, : I,  666 

trusts  how  executed,  Ac, x,  666 

proceedings  for  the  recovery  of  es- 
cheated lands, I,  254 

costs  if  defendant  prevails, ....  x,  J  81 
lands,  if  recovered,  how  disposed  of,  I,  265 

Essex,  county  of,  named, i,    80 

to  have  one  member  of  assembly, . .  x,  150 
supervisors  of   where  end  when  to 

meet,    i,  339 

towns  in,  msy  allow  bounties-  for  des- 
troying weeds, I,  333 

may  choose  measurers, I,  336 

ferries  in, I,  486 

Essoigns  and  wagers  of  law,  abolished,.,  n,  364 

Estates  in  real  property, x,  666 

tenure  of, x,  666 

persons  capable  of  holding,  Ac,. ...  x,  661 

mode  of  alienation, I,  681 

creation  and  division  of, i,  610 

enumeration  of  estates, i,  6T0 

fee  simple  and  fee  simple  absolute, . .  i,  670 
grants  of,  how  executed,  Ac, .  •  I,  688 
woitf   "heirs"  not  necessary  to 

create i,  699 

estates  tail  abolished, I,  610 

remainders  thereon  when  valid,  i,  671 

freeholds, I,  671 

grants  of,  how  executed,  Ac,. .  i,  688 

chattels  real, x,  611 

chattel  interests, 1,611 

certain  limitations  applicable  to,  i,  612 
estates  for  Uft,  of  third  person,  when  * 

freehold, x,  611 

not  descendible, n,     81 

remainders  upon, x,  67 1 

successive,  limitations  of, I,  612 

remainders  upon,  ...  I,  672,  673 
heirs  of  tenant  for  life,  when  to 
take  as  purchasers, i,  614 
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tea  in  real  property :  •    paol 

proceedings  to  discover  the  death 
of  persons  on  whose  lives  they 

depend;  n,  354 

such  persons  when  deemed  dead,  i,  700 

in  dower, I,  691 

[See  Dower.] 
estates  in  possession  or  expectancy,  . .  I,  671 

definition  thereof, i,  671 

expectant  estates  descendible,  devisable 

and  alienaole, '. . .  I,  674 

time  of  their  creation, i,  675 

how  created, I,  673 

when  termed  remainders, i,  671 

[See  Remainder*  and  Reversions.] 
when  vested,  when  contingent,  I,  672 

when  void, I,  672 

power  of  alienation  in,  suspension 

of; «. I,  672 

two  or  more  in  alternative, ....  I,  673 
not  void  because  improbable, . .  i,  675 
posthumous  children,  when  to  take 

or  defeat, I,  674 

not  to  be  defeated  by  owners 

of  precedent  estate, . . . .  I,  674 
but  may  be  defeated  by  means 
provided  by  grantor, . . .  i,  674 
certain    expectant   estates    abol- 
ished,  I,  675 

estoies  Jor  years,  construction  of  cer- 
tain agreements  in  New  York, . . .  I,  695 
[See  Landlord  and  tenant] 

to  be  chattels  real, I,  671 

bound  by  judgments  and  decrees, 

II,  189,  371 

not  descendible, n,    84 

contingent  remainders  on. i,  673 

estates  for  life  as  remainders  on,  I,  673 
certain  remainders  on,  how  con- 
strued,    I,  674 

estates  at  vnll  how  terminated  by  no- 
tice,   I,  696 

to  be  chattel  intercuts, I,  671 

how  reached  by  creditors  in  cer- 
tain cases, I,  696 

estates  by  sufferance, I,  671,  696 

estates  in  severalty,  joint  tenancy  and  in 

common.  I,  675 

accumulation  of  profits,  m  land, ....  l,  675 

powers,  I,  681 

uses  and  trusts,  certain,  abolished, . .  I,  675 
every  interest  in  lands,  a  legal 

right,  except,  Ac., i,  676 

[See  Uses  and  trusts.] 
existing  estates  how  far  affected 
by  Chapter  L  of  Part  ii,. . . .  i,  701 

what  estates  descendible, i,  702 

what  devisable, u,    58 

Jence  conclusive 

probate  of  wills,  as  to  personal  pro- 
perty, until,  Ac., n,    61 

certain  set-offs  established  against  ex- 
ecutors and  administrators, u,  367 

printed  volumes  of.  revised  statutes,  I,    71 
letters  testamentary  and  of  administra- 
tion,   « II,    82 

presumptive, ' 

certain  grants,  of  title  in  state, .  I,  255 
fence  viewers'  certificate  as  to  in- 
I  jury  by  dogs, I,  656 


Evidence,  presumptive:  rios. 
absence  beyond  sea,  Ac,  presump- 
tive evidence  of  death, I,  700 

entries  in  justice's  book  of  min- 
utes,   n,  279 

notaries'  protests,  Ac.,  in  certain 

cases, n,  294 

notes  or  memorandums  made  by 

them, ii,  294 

certificates  of  sheriff's  sales,  and 

certified  copies, n,  383 

affidavits,  Ac.,  filed  with  deposi- 
tions taken  to  perpetuate  testi- 
mony.  ii,  415 

of  publication  of  notices  filed  pur- 
suant to  law, n,  419 

of  sale  of  real  estate, n,  420 

certificate  of  loss  of  papers, . .  n,  573* 
certain    conveyances     presumed 

fraudulent,  Ac., I,  67,  n,  137 

Evidence,  written. 

public  documents  and  records, 

certificates  of  drawing,  Ac,  of  jus- 

.    tices  of  the  peace, I,  102 

of  cauvassers  of  votes, i,  108 

comptroller's  certificates  and  con- 
veyances,   i,  380 

records  of  licenses  to  lottery  ven- 
ders,  if  620 

certificate  of  secretary  of  state  to 

resident  alien, % I,  668 

treasurer's  receipt  to  be  countersigned,  i,  170 

laws  published  in  state  paper, i,  184 

in  volumes  by  state  printer, ...  i,  184 

revised  statutes,    l,    74 

records  of  conveyances  and  trans-      • 

cripts  thereof, i,  712 

discharges  of  insolvent  debtors,  re- 
cords and  transcripts, n,    39 

ib.  assignments, n,    39 

justice's  docket  book,  Ac.,  ....  n,  277 
affidavits  taken  in  other  states,  it,  412 
records  and  proceedings  of  foreign 

courts,  Ac, li,  412 

ib.  of  courts  in  others  of  the  U. 

States, II,  413 

exemplifications  of  records,  Ac. 

of  conveyances, T,  ?10 

of  wills, li,  60,  61,  82 

of  records  and  papers  made  by 

county  clerks, I,  350,  n,  420 

of  records  and  proceedings  in  for- 
eign countries, n,  413 

office  copies  certified, 

by  secretary  of  state, ....  I,  166,  668 
of  certain  accounts  by  comptroller, 

I,  174 
by  comptroller  or  surv.-general,  I,  187 

of  certain  canal  maps, I,  218 

by  town  clerk, I,  323 

by  same,  as  clerk  of  school  com- 
missioners,   I,  323 

by  county  clerk, I,  350 

of  certificate  or  entry  of  mar- 
riage,   n,  146 

mode  of  certifying, II,  420 

when  to  be  attested  by  seal, . .  n,  420 
judicial  proceedings, 

return  by  sheriff  on  comptroller's 
notification, ,...  I,  173 
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Evidence,  judicial  proceedings : 

depositions  taken  on  proof  of  will, 

n,    62 

answers  to  bills  in  chancery, . .  n,  181 

certificates  of  sheriff's  sales,  Ac.,  n,  383 

had  in  other  states  and  in  foreign 
countries, n,  412 

depositions  taken  in  this  state  to 
be  used  in  other  states  and 
countries, n,  413 

depositions  in  perpetuam  rei  me- 

moriam, n,  414 

deeds  and  other  private  instruments, 

conveyances  acknowledged  or 
proved, J,  710 

ib.  of  treasurer  of  Connecticut,  I,  711 

proof  of  deeds,  when  witnesses 
are  dead, I,  713 

certificates  and  affidavits,  in  cases 
of  limited  partnerships,  ....  I,  717 

wills,  records  and  transcripts,  n,  60,  82 

inventories  of  executors,  Ac., .  n,  468 
preservation  of  written  evidence, 

affidavits  of  publishing  notices,  n,  420 

of  sales  of  real  estate,. n,  420 

private  papers, '. n,  421 

wills, n,  421 

certificate  of  search  for  papers,  n,  673 
oral  testimony, 

witnesses,  what  religions  belief  neces- 
sary,  .*. n,  425 

not  to  be  required  to  declare  be- 
lief,  n,  426 

but  belief  or  unbelief  to  be  proved, 

n,  425 

may  be  compelled  to  answer  ques- 
tions subjecting  to  civil  suits,  n,  422 

ministers  not  to  disclose  certain 
confessions, n,  422 

physicians  not  to  disclose  certain 
information,   n,  422 

corporators  against  their  corpora- 
tion,   n,  424 

persons  betting,  gaming,  Ac., 
against  accomplices, I,  616 

creditor  competent  to  will, . . . .  n,     58  # 

plaintiff  or  his  attorney  when  de- 
mand has  been  brought  for  suit, 

n,  298 

ib.  in  justice's  court, n,  276 

persons  within  this  state,  when  and 
how  examined  conditionally,  n,  407 

testimony  of,  out  of  this  state,  when 
and  how  taken  on  commission, 

n,  409 

devisee  or  legatee,  to  execution  of 

will, n,    65 

attendance  of  witnesses  how  compelled, 

to  prove  deed  before  officer,  ...  x,  710 

to  prove  wiU  before  surrogate, 
Ac., n,    58 

to  have  their  testimony  taken  con- 
ditionally,  ii,  409 

to  appear  before  commissioners 
issued    from    courts  of  other 

states, n,  414 

before  officer  when  no  com- 
mission is  issued, n,  414 

lb.  to  have  testimony  perpetuated, 

n,  414 


Evidence,  attendance  of  witnesses,  <fe  : 

courts  of  record  may  issue  sub- 
poenas,   n,  235 

subpoenas  how  served, n,  416 

ib.  in  justices1  courts, n,  25T 

penalties  on  witnesses  disobeying 

subpoenas, n,  417 

mode  of  enforcing, n,  417 

penalties,  Ac,  injustices' courts,  n,  257 
privileges  of  witnesses, 

witnesses  when  exempt  from  ar- 
rest,  n,  41S 

how  discharged  therefrom,  ...  n,  419 

penalties  for  arresting, n,  419 

JShidence  in  particular  cases, 

in  prosecutions  under  law  concerning; 

raffling  and  lotteries, I,  614 

in  actions  .for  use  and  occupation, . .  \  69S 

of  execution  of  conveyances, I,  710 

of  execution  of  wills  of  land, n,    51 

of  wills  of  personal  estate, n,    61 

in  chancery,  on  bills  to  annul  a  mar- 
riage,   n,  149 

ib.  for  a  divorce, n,  151 

ib.  for  a  limited  divorce, n,  153 

ib.  to  set  aside  fraudulent  judgment,  u^  181 

of  authority  to  bring  ejectment,.. . .  n,  314 

upon  merits  in  such  action, . . .  n,  315 

upon  new  trial  therein, n,  318 

upon  suggestion  for  mesne  profits, 

n,  319 
books,  papers,  Ac  produced  under  or- 
der of  supreme  court, n,  207 

under  notice  with  general  issue]  ....  u,  364 
under  general  issue  in  certain  cases,  n,  365 

under  certain  replications, n,  366 

upon  assessment  of  damages  on  de- 
fault,  n,  369 

in  justices'  courts, n,  260 

as  to  commencement  of  suit  in  support 
of  plea  of  statute  of  limitations, .  n,  366 

as  to  lost  instruments, n,  423 

consideration  of  sealed  instruments,  n,  423 
certain  variances  may  be  disregarded,  n,  423 
confessions  of  members  of  corpora- 
tions how  far  evidence, n,  424 

that  official  papers  cannot  be  found,  n,  573 
of  special  matters  under  general  issue 
in  actions  relating  to  distress  for 

rent, n,  526 

certificate  of  conviction  before  special 

sessions,  to  be, j^  742 

minutes  of  courts,  to  be  evidence  of 

convictions, n,  763 

agreement    to    withhold,     corruptly, 

n,  711,  714 
in  particular  criminal  cases, 

on  charge  of  receiving  stolen  pro- 
perty,    

conviction  of  principal  not  nec- 
essary,   n,  701 

nor,  on  charge  of  compounding 

offenses,  n,  711 

of  overt  acts,  necessary  in  treason, 

to,  714 
of  overt  acts  in  certain  cases  of 

conspiracy, .* n,  714 

in  cases  of  rape,  <£&, n,  760 

administration  of  oaths  and  affirmations, 
general  mode  of  swearing,  . . .  n,  424 
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Evidence,  administration  of  oaths,  &c.  r        no*. 

exceptions, n^  424 

Examinations  of  prisoners, 

by  what  officers  to  be  made, n,  731 

proceedings  therein, n,  732 

when  prisoners  to  be  discharged, . .  n,  732 
when  to  be  committed  or  bailed,  . .  n,  732 
examinations,  Ao,  when  to  be  certified,' 

n,  733 

how  compelled, n,  733 

Examiners  in  chancery, i,  87,  n,  293 

Examination  of  witnesses, n,  422 

Exceptions,  bills  of;  in  civil  cases, n,  440 

when  made,  and  how, n,  440 

not  to  prevent  motion  to  set  aside  ver-   . 

diet, n,  440 

how  certified  and  returned, n,  440 

subsequent  proceedings, n,  440 

bills  of;  in  criminal  caseq, n,  760 

may  be  filed  by  defendants, n,  760 

when  proceedings  stayed  by, n,  760 

proceedings  on, n,  760 

Excessive  bail,  not  to  be  required, I,    85 

Exchange,  bills  ot, i,  721 

rate  of;  when  taken  into  account  in  es- 
timating damages  on  bills, i,  724 

-   of  lands,  dower  in  case  of, J,  691 

Excise,  who  commissioners  ot,  in  towns,  .  I,  631 

their  powers  and  duties, I,  631 

fee  for  licenses, i,  632 

for  bond, I,  633 

money,  in  certain  counties  to  be  paid 

to  county  treasurer, I,  571,  636 

executions  for  penalties  under  excise 

law  out  of  justicef' courts, n,  268 

defendant  how  imprisoned  there- 
on,  n,  268 

[See  Taverns  and  groceries.'] 

Execution,  warrant  for, n,  678 

Executions, 

out  of  chancery, n,  190 

ib.  for  satisfaction  of  mortgage, ....  n,  199 

in  ejectment, n,  317 

in  partition, n,  338 

in  other  suits  relating  to  land,. . . .  n,  353 
not  to  be  avoided  by  feigned  recoveries, 

n,  351 

in  personal  actions, n,  376 

may  issue  within  two  years  after 

judgment, n,  376 

like  executions  may  issue  at  same 

time  to  different  counties, ...  n,  377 
but  not  different  executions,  . .  n,  377 
when  body  taken,  no  other  execu- 
tion to  issue,  except,  Ac., . . .  n,  377 
direction  to  collect  interest, .. .  n,  377 
indorsement  of  receipt  of  execu- 
tion,   n,  377 

executions  against  sheriffs,. . .  n,  377 
against  executors  and  administra- 
tors,   n,  90,  120,  376 

against  joint  debtors, n,  392 

in  actions  on  bonds  for  perform- 
ance of  covenants, n,  892 

against  defendant  after  surrender, 

n,  396 
necessary  before  suits  against  bail, 

n,  397 
how  affected  by  order  to  stay  ]§o- 
oeedings, n,  290 


Executions,  in  personal  actions:  taosl 
bond  when  to  be  executed, ...  n,  290 
return  of  execution  satisfied,  to  dis- 
charge judgment, n,  375. 

against  property, 

goods  bound  from  delivery  only,  n,  379 
priority  of  executions  and  attach- 
ments,  n,  379 

title  of  purchasers  before  levy, 

protected, n,  379 

what  may  be  levied  on,  . . : . . .  n,  379 
property  taken  by,  when  not  to  be 

replevied, n,  540 

notice  of  sale  of  chattels, u,  389 

what  articles  exempt  from  execu- 
tion,   n,  380 

materials  for  canals, i,  224 

sale  of  personal  property,  how  con- 
ducted,  n,  381 

execution  for  sale  of  real  estate,  n,  381 
ib.  against  heirs,  ter-tenants,  Ac.,  ii,  381 
lands  held  in  trust,  liable  to  exe- 
cution,   n,  381 

executions  against  dead  persons, 

n,  381 
equity  of  redemption  not  to  be 

sold,  Ac., ii,  382 

advertisement  of  sale  of  real  estate, 

n,  382 
sale  how  to  be  conducted,. . . .  n,  383 
certain  officers  not  to  purchase,  n,  383 
certificate  on  sale  of  real  estate,  n,  383 
when,  Ac,  land  may  be  redeemed, 

n,  384 
sale  to  be  void  on  redemption,  n,  385 
interest  of  purchaser  how  acquired, 
if  not  redeemed,  by  creditors, 

Ac, n,  385 

legal  estate  in  land  sold,  when  to 

vest, n,  387 

conveyance  when  and  how  to  be 

executed, n,  388 

effect  thereof, n,  388 

money  on  redemption,  Ac.,  to  whom  . 

to  be  paid  if  sheriff  die, II,  388 

purchaser  may  sue  for  waste, .  n,  347 
certain  acts  of  occupant  not  waste, 

n,  347 

waste  how  prevented, n,  347 

remedies  for  failure  of  title  to  land 

sold  by  execution, II,  389 

remedies  in  chancery,  when  execu- 
tion is  returned  nulla  bona, .  n,  180 
against  the  person,    • 

r visions  concerning, ...  n,  377,  391 
actions  for  penalties  for  tres- 
passes on  state  or  Indian  lands, 

L  210 
on  judgments  in  justices1  courts,  n,  265 

Executive  officers,  .  .• I,  110 

duties  of, i,  162 

Executors,  who  incompetent  to  serve  as,  n,  71 
proceecUngs  if  all  be  incompetent,  .  n,  71 
married    women,    when    entitled    to 

letters, n,    71 

supplementary  letters  after  disability 

removed, n,    71 

creditor  may  object  to, n,    71 

duty  of  surrogate  thereon, n,    72 

renunciation  of, n,    72 


Digitized  by  VjOOQ  IC 


860 


GENERAL  INDEX. 


Jboocutors:  nea. 

when  to  be  summoned  to  appear  aod 

qualify,   n,  72 

proceedings  thereon, .11,  72 

oath  or  affirmation, n,  72 

power  of,  before  letters  granted, ...  n,  73 
executor  of  executor  not  to  adminis- 
ter,   ; n,  73 

to  have  no  rights  as  such, n,  468 

of  their  own  wrong,  liable  as  trespassers, 

n,  468 

to  account^  Ac., . n,  82 

complaint  against  executor, n,  73 

duty  and  powers  of  surrogate  thereon,. 

n,  73 

may  prove  will,  and  how, n,  69 

citation  to,  when  probate  or  will  is 

contested, n,  61 

notice  to,  on  revocation  of  probate,  n,  62 
foreign,  entitled  to  administration  on 

estates  of  non-residents, n,  77 

sale  by  one  or  more  executors,  under 

will,  when  valid, n,  113 

.  sales  under  will,  how  conducted,  Ac.,  11,  113 
actions   of  account   by  and    against 

them, n,  117 

when  may  bind  out  minors, n,  161 

estates  vested  in,  to  be  held  in  joint 

tenancy,   I,  676 

certain   devises  to,  in   trust,    to   be 

deemed  powers, 1,  678 

Executors  and  administrators, 

one  becoming  incompetent  others  to 

proceed, n,  79 

all  becoming  so,  new  letters  to  issue,  n,  80 
acts  of,  when  valid,  though  they  are 

afterwards  removed,  Ac, n,  80 

duties  of,  in  taking  and  returning  in- 
ventories,   n,  83 

their  inventories  how  far  evidence,  u,  468 

duties  of,  in  paying  debts,  Ac,,  ....  11,  88 
in  rendering  account  upon  order  of 

surrogate, n,  94 

proceedings  on  such  account, n,  95 

they  may  also  institute  proceedings  for 

final  settlement  of  their  accounts,  11,  98 

commissions  to  be  allowed  to  them,  n,  95 

when  not  allowed, n,  96 

payment  of  debts  and  legacies  when 

to  be  decreed, 11,  98 

mode  of  payment, 11,  99 

when  moneys  may  be  retained,. . . .  n,  99 

order  of  distribution  of  surplus, ...  11,  99 

advancements  to  children, n,  101 

shares  of  minors, n,  101 

surplus  when  to  be  paid  into  treasury, 

n,  102 
advance  of  parts  of  legacies  and  dis- 
tributive shares, n,  102 

when  they  may  apply  for  order  to  aeU 

real  estate, n,  104 

petition  therefor, n,  104 

proceedings  thereon, n,  1 04 

order  to  show  cause, n,  104 

publication  and  service, n,  105 

hearing, , 11,  105 

issue  when  to  be  awarded, 11,  lp6 

debts  established  to  be  entered,  . . .  n,  106 

order  of  sale,  or  for  lease,  Ac,, ... .  n,  106 

bond  when  to  be  executed, , .  n,  107 


Executors  and  admtoblraton:  tsioa, 

notice  of  sale, n,  108 

time  and  place, n,  108 

who  not  to  purchase, n,  109 

credit  on  sales, u,  109 

when  sale  may  be  vacated, n,  109 

when  to  be  confirmed, n,  109 

deed  when  to  be  executed, n,  109 

sales  subject  to  incumbrances,  ....  n,  109 
effect  of  sale  on  heirs  and  devisees,  n,  110 
proceeds,  how  accounted  for,  Ac, . .  11,  110 

notice  of  distribution, 11,  111 

proceedings  thereon, n,  ill 

proceedings  of  creditors,  to  compel  sale, 

n,  in 

penalty  for  illegal  sales,  n,  114 

irregularity  when  not  to  affect  validity 

of  purchase, n,  114 

in  former,  sales,  how  rectified, .  u,  114 
interest  under  contracts  for  land,  when 

to  be  sold,  Ac., n,  115 

rights  and  liabilities  of,  certain  promises 

by,  to  be  in  writing,   n,  lit 

when  they  may  maintain  actions  of 

trespass,  n,  117 

when  liable  to  such  actions, n,  118 

judgments  against  heirs  when  to  bar 

suits  against  them, n,  118 

when  and  how  sued  for  legacies, . .  n,  118 

or  for  distributive  share, n,  118 

when  suits  not  to  be  abated, u,  119 

payment  of  debts,  Ac,  may  be  decreed 

by  surrogate, n,  120 

bond  when  to  be  sued, u,  120 

executions  against n,  90,  120,  376 

remedy  of,  for  arrears  of  rent, x,  697 

ib.  for  rent  accruing  to  tenant  for  life,  1,  697 
when  not  to  pay  mortgages  from  as- 
sets,    1,100 

of  joint-tenants  and  tenants  in  com- 
mon, by  and  against, x,  701 

of  fathers  of  bastards,  when  liable  to 

actions  on  order, X,  605 

assessment  of  property  held  by  them,  1,  363 
when  they  may  become  petitioning 

creditors  of  insolvent, u,    It 

when  may  assign  indentures  of  ap- 
prenticeship,      n,  167 

not  to  be  held  to  bail,  unless,  Ac, .  n,  359 
set-offs  in  suits  by  and  against, . . . .  ix,  367 

ib.  in  justices1  courts, n,  252 

suits  by  and  against  them, n,  466 

certain  actions  for  wrongs, n,  467 

not  to  be  held  to  bail,  Ac., n,  467 

executions  against,  when  and  for  what 

sums  to  be  issued. n,  90,  120 

not  to  be  against  their  bodies  or 

property,  unless,  Ac, n,  376 

proceedings  on  appearance  of  one  only, 

n,  267 
limitation  of  actions  by  and  against 

them,  extended, it,  467 

liability  for  false  pleading  abolished,  n,  468 
real  estate  of  deceased  not  affected  by 

judgments  against  them, n,  468 

subsequent  executors.  Ac.  to  have  exe- 
cutions on  judgment  of  predecessors, 

XL  46S 
tl#ir  inventory,  its  effect  aa  evidence, 

D,  468 
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Executor s  and  administrator* :  r am. 

suits  against  them  by  legatees,. ...  n,  469 

not  liable  for  costs  in  suits  by  them, 

except,  Ac., n,  639 

judgment  against,  for  coats, n,  641 

Exemption  from  taxes, i,  360 

from  execution, n,  380 

Exoneration  of  bail,  proceedings  for,  . . .  n,  394 

Expelled  from  legislature i,  162 

Expenses  of  legislature, I,  161 

Expenditures,  state, I,  188 

Exposing  poison  to  cattle, Q,  711 

Exposing  child  to  abandon  it,  Ac, n,  685 

Extortion  in  taking  fees  unlawfully,  n,  669,  778 

attempt  at, n,  712 

Extra  session  of  legislature, i,  163 

Failure  of  title  on  judicial  sales,. . . .  ii,  389 
False  heir  producing  with  intent  to  defraud, 

n,  696 
false  imprisonment  by  officers  witjiput  kgal 

process, n,  714 

actions  for,  within  what  time  to  be 

brought, n,  307 

False  personating  another,  and  marrying,  n,  696 

or  becoming  bail  as  such, n,  696 

or  confessing  a  judgment, n,  696 

or  acknowledging  deeds, n,  696 

or  doing  any  act  in  suits,  Ac.,  to  injury 

of  another, n,  696 

receiving  property  in  false  character, 

to  be  deemed  stealing, n,  696 

indictment  for  marrying  in  false,  char- 
acter how  and  when  to  be  found,  n,  696 

producing  false  heir, n,  696 

producing  false  child, n,  696 

False  pleading,  liability  of  executors,  Ac, 

for,  abolished, n,  468 

False  swearing,  when  perjury, n,  701 

at  elections, I,  145 

False  tokens  and  pretences,  obtaining  pro- 
perty by,  ii,  697 

obtaining  signature  to  instrument  by, 

II,  697 
Fhther,  of  pauper,  bound  to  support  him, 

Ac., I,  666 

absconding,  I,  667 

of  bastard  child,  his  liability,  Ac, . .  i,  666 

[See  Bastards.] 
when  to  be  guardian  of  infant,  . . . .  I,  666 

when  to  inherit, ..'.,, I,  702 

when  legacy  to  child,  may  be  paid  to, 

n,    93 
may  dispose  of  custody  of  his  minor 

children,  n,  156 

consent  of;  to  binding  out  of  child,  il  160 
[See  Child,  and  Children.] 
February  twenty-second,  discharging  fire- 
arms, on,  Ac., i,  613 

Fhe  simple,  defined,  Ac, I,  670 

flees  of  officers, 

before  legislative  committee, i,  159 

of  secretary  of  state, I,  189 

account  thereof; i,  187 

of  comptroller, t,  189 

account  thereof; I,  187 

of  surveyor-general, I,  189 

account  thereof; i,  187 

clerk  of  the  court  for  the  trial  of  im- 
peachments,   u,  646 

IL— 109 


paoi. 
n,  646 
649 

651 

655 
651 

651 
653 


Fees  of  officers : 

ib.  of  court  for  cor.'ection  of  errors, 

masters'  fees  in  chancery, n, 

circuit  judges  for  services  as  masters, 

for  services  as  supreme  court  com- 
missioners,   n, 

examiners  in  chancery, n, 

register    and    assistant   register, 
n, 

clerks  in  chancery, n, 

.   sergeants-at-arms  in  chancery,  ii,  653 

counsellors  in  chancery, n,  653 

solicitors  in  chancery, n,  654 

supreme  court  commissioners, u,  655 

firsi  judges,  in  common  pleas, n,  657 

recorders  in  mayors'  courts, ii,  657 

county  judges  for  attending  courts,  n,  657 
ib.  for  specific  services,  n,  655,  657,  G58 

commissioners  of  deeds,  &c, n,  658 

of  justices  of  the  peace  in  civil  suits,  n,  272 

in  other  cases, ii,  658 

clerks  of  courts  and  of  counties, . . .  n,  659 
register  of  deeds  in  New  York,  ....  n,  659 
clerks  of  cities  or  towns,  on  certificates 

of  marriage,  n,  146 

on  proving  a  will, ii,     60 

in  justices'  courts n,  273 

commissioners  to  make  partition,  . .  it,  662 

ib.  to  admeasure  dower, n,  662 

referees, n,  662 

Jurors,   ii,  662 

provisions  for  their  daily  pay, .  ii,  6G2 

in  New  York, ix,  662 

in  mayors'  courts, n,  663 

in  special  proceedings,  Ac,  . . .  n,  663 

sheriffs  in  all  cases, n,  663 

on  executions  on  justices'  judg- 
ments,   n,  274 

coroners,    n,  666 

constables,  in  special  proceedings,  . .  n,  666 

in  justices'  courts, n,  273 

notaries  public, n,  666 

canal  commissioners,  Ac, ii,  667 

printers  publishing  legal  notices,  . .  n,  667 

attorney-general, n,  668 

of  certain  officers  in  service  of  habeas 

corpus, n,  596 

of  persons  not  being  officers,  how  as- 
certained in  such  cases, n,  596 

general  provisions  concerning,  ....  n,  669 
when  special  provision  is  made  for  par- 
ticular service n,  669 

state  officers  may  search  gratuitously, 

II,  669 

term  " folio"  defined, n,  669 

judicial  officers  not  to  receive  fees  in 

certain  cases, n, 

officers,  Ac.  not  to  receive  fees  unless 

allowed  by  law, n, 

fees  not  to  be  charged  unless  services 

performed, n, 

same  person  not  to  charge  fees  in  two 

capacities, n,  670 

remedy  to  recover  fees  wrongfully  col- 
lected on  justices'  judgment, ....  n,  274 
in  criminal  cases, 

•f  justices  of  the  peace,  .....  n,  775 
of  courts  of  special  sessions, .  n,  775 
of  constables, n,  775 


285 


669 


670 
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Fbcs  of  officer*,  in  criminal  oases  : 

of  criers  in  criminal  courts,  . .  n,  776 
of  clerks  of  criminal  courts, . .  n,  776 

of  district  attorneys, n,  776 

to  be  verified  by  affidavit,  n,  777 
certain  provisions  not  to  apply  to 

New  York, II,  777 

coroners',  to  be  audited  by  super- 
visors,  n,  777 

of  sheriffs, n,  778 

to  be  county  charges,  Ac,  n,  778 
foreign  witnesses  in  criminal  cases 

to  be  paid, n,  778 

poor  witnesses,  also, n,  778 

definition  of  term,  "folio," n,  778 

prohibition  against  taking  more 

than  legal  fees, n;  778 

feigned  issues  on  appeal  from  proof  of  will, 

Ac, n,  66,  632 

awarded  by  surrogate  when  debts  are 

contested, n,  106 

on  bill  for  divorce  for  adultery,. . . .  n,  150 

Feigned  recoveries, n,  851 

Felo  del  se  assisting,  manslaughter,  ....  n,  681 
Felonies, 

forfeitures  in,  abolished, n,  724 

damages  done  by,  how  recovered, .  n,  723 

what  offenses  are,  generally, n,  726 

treason,  n,  676 

murder, n,  676 

arson  in  first  degree, n,  676 

in  second  degree, n,  686 

in  the  third  and  fourth  degree,  n,  686 
manslaughter,  in  first,  second,  third  and 

fourth  degrees, n,  680 

rope,   n,  682 

carnally  knowing  woman  by  stu- 

pifying  her,  Ac, n,  683 

compelling  woman  to  marry,  Ac.,  n,  683 
taking,  with  intent  to  compel  to 

marry, n,  683 

taking  female  under  14  from  father, 

Ac,  to  prostitute, n,  683 

maiming  a  person, n,  683 

kidnapping, n,  684 

accessory  to,  alter  fact, n,  684 

selling  colored  person  kidnapped, 

n,  684 
decoying  child  under   12  years, 

Ac,   n,  685 

parents,  Ac,  abandoning  child  under 

six  years  old, n,  685 

assaulting  with  deadly  weapons,  with 

intent,  Ac., n,  685 

giving  poison  with  intent  to  kill,  ..  II,  685 

poisoning  food,  springs,  Ac, n,  685 

assaults  to  commit  felonies,  Ac., . . .  n,  685 
burglary  in  first,  second  and  third  de- 
grees, Ac., n,  688 

forging  of  wills  or  deeds, h,  690 

proof  of  them,  Ac, n,  690 

certificates  of  public  securities,  n,  690 
evidence  of  debt  by  the  people,  n,  690 

indorsement  thereof, n,  691 

public  seals,  Ac, II,  691 

records  of  wills,  Ac, n,  691 

records    of  judgments,    decrees, 

Ac,    n,  691 

returns  to  process, n,  691 

entries  in  books  of  records,  . .  n,  691  I 


officer  falsely  certifying  deed, .  n,  691 
counterfeiting  current  coins, ... .  n,  691 
coins  of  foreign  country,,  n,  692 
making,  Ac,  plates  like  bank  bills, 

n,  692 
having  in  possession  with  intent, 

Ac, n,  692 

selling,  Ac,  counterfeit  notes,  with 

intent,  Ac, n,  692 

process,  pleadings,  orders,  Ac,  n,  693 
any  instrument  affecting  pecuniary 

interests, n,  693 

false  entries  in  books  of  public 

accounts,  Ac, n,  693 

or  in  books  of  banks, ....  n,  693 
having  counterfeit  notes  in  pos- 
session, with  intent,  Ac,  ...  n,  691 
possessing  other  forged   instru- 
ments, with  intent,  Ac, . . . .  n,  691 
having  in  possession  counterfeit 

coins,  Ac, n,  694 

uttering   forged   instruments    or 

coins, n,  694 

when  punishment  for,  mitigated, 

n,  691 
making  false  instruments  in  one's 

own  name, n,  694 

false  personating  another, n,  696 

receiving  property  in  false  charac- 
ter, larceny, n,  696 

producing  pretended  heir,  . . . .  n,  69C 
substituting  one  child  for  another, 

n,  696 
cheating  by  false  pretences,  Ac,  n,  691 
false  token  of  bills  of  banks  not 

existing,   n,  697 

robbery  in  first  degree  aud  in  second 

degree, n,  «97 

sending,  Ac,  threatening  letters  to  ex- 
tort property, n,  691 

embezzlement  by  clerks,  servants,  Ac, 

n,  696 

receiving  property  embezzled, n,  699 

carriers  converting  property  entrusted 

to  them  without  breaking  box,  Ac,  n,  699 
grand  larceny,  stealing  property  worth 

more  than  25  dollars, n,  699 

if  committed  in  a  dwelling  house,  ship 

or  vessel, n,  €99 

if  committed  in  the  night  time  from  the 

person,    n,  699 

severing  from  the  soil  and  converting 

property,  larceny, n,  799 

stealing  records,  papers  filed,  Ac, . .  n,  799 
fraudulently  withdrawing  public  docu- 
ments,  n,  799 

buying  stolen  property, n,  791 

perjury,  different  punishment  in  diffe- 
rent cases, n,  761 

subornation  of  perjury, i^  791 

offering  reward  for  perjury, n,  7& 

bribery  of  governor  and  other  puhhe 

officers, n,  TO 

accepting  bribe, n.  t«J 

assisting  in  same, n.  tW 

compelled  to  testify, n,  7M 

place  of  trial, n;  "N 

Jurors,  arbitrators,  referees,  accepting 
bribes, n,  TM 
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corrupting  or   attempting  to  corrupt 

jurors,  arbitrators  or  referees, ...  n,  704 
conveying  instruments  into  jails  to  aid 

escapes, n,  705 

aiding    felons   to   escape   from    any 

prison, n^  705 

forcibly  rescuing  any  prisoner, . . . .  n,  705 
aiding  prisoners  not  felons  to  escape,  n,  705 
aiding  escape  of  prisoner  from  officers, 

n,  706 
breaking,  Ac,  from  Btate  prison, ...  n,  707 

or  from  county  jail, n,  707 

attempting  by  force  to  escape  from 

state  prison, n,  707 

fighting  duel, n,  708 

challenging  to  duel;  accepting  chal- 
lenge,  n,  708 

seconds,  Ac.,  present  at  duel, n,  708 

assisting  to  a  duel, n,  708 

bigamy  and  polygamy, n,  709 

single  person  marrying  wife,  Ac,  of 

another, n,  710 

incest,  n,  710 

removing  dead  bodies  from  grave  with 

intent,  Ac., n,  710 

purchasing,  Ac.,  bodies  so  removed,  n,  710 
opening  grave  to  remove  body,  Ac,  n,  710 

or  to  steel  coffin,  Ac, n,  710 

giving  or  exposing  poison  to  cattle,  n,  711 
taking  reward  to  abstain  from  prose- 
cuting felonies, n»  711 

crime  against  nature, n,  711 

Female  convicts, n,  809 

Females  may  not  be  arrested, n,  446 

Fences,  removal  of,  on  open  road, t,  480 

division, I,  826 

[See  Division  fences.] 
encroaching  on  highways,  order  to  re- 
move, Ac,  I,  482 

forfeiture  for  disobeying  order,  . . . .  I,  482 
proceedings,  if  encroachment  be  denied, 

I,  482 
regular,    consequence   of    neglect    to 

keep, * I,  326 

sufficiency  o£  rule  of  evidence  as  to,  i,  328 
Fence  viewers,  assessors  and  commissioners 

of  highways  to  be, x,  313 

their  powers,  Ac,  in  regard  to  strays,  J,  324 

to  division  and  other  fences, I,  326 

to  floating  timber, I,  651 

to  damages  done  by  dogs, I,  656 

feoffment,  conveyance  by,  abolished, ....  i,  689 

Ferries,  regulation  of; I,  486 

Ferry  at  Westchester, I,  333 

Feudal  tenures,  abolished, i,  666 

certain  rights,  Ac,  not  to  be  affected,  I,  666 

Figures, n,  285 

Fines  to  be  reasonable  and  not  excessive,  i,    85 
in  Justices*  court,  on  witnesses  for  not 

attending, n,  257 

ib.  defaulting  jurors, n,  261 

proceedings  to  impose,  on  jurors  not 

personally  notified, n,  505 

imposed  by  courts,  proceeding  to  col- 
lect,  n,  505 

where  to  be  paid ;  how  accounted  for, 

n,  508 
where  to  be  paid  when  imposed  by 
mayor's  courts, u,  508 


Fines:  faqm. 

power  of  common  pleas  to  remit, . .  n,  608 

:  proceedings  for  that  purpose, n,  509 

costs  of  collecting  to  be  paid, u,  509 

remitting  those  imposed  by  special  ses- 
sions, Ac, n,  500 

on  sheriffs  and  constables  for  not  exe- 
cuting process  in  special  proceedings, 

Ac, n,  571 

extent  of,  for  misconduct  in  nature  of 

contempt, , n,  55' 

in  proceedings  by  mandamus,  may  be 
imposed  on  officers,  Ac.  neglecting, 

ii,  608 

extent  of,  for  misdemeanors, ii,  719 

[See  Misdemeanors.'] 
not  exceeding  $200  may  be  imposed 
on  convictions  for  felonies  and  other 

offences, n,  723 

imposed  by  Bpecial  sessions,  how  ap- 
plied when  collected, n,  741 

suit  for  neglect  to  pay  over  fines,. .  n,  741 
on  sheriffs,  Ac,  not  executing  process 

in  special  proceedings, ii,  571 

on  constables  for  similar  neglect,. .  u,  571 
on  sheriffs  and  constables  for  not  at- 
tending juries  in  such  proceedings, 

ii,  572 

proceedings  to  collect  such  fines, . .  n,  572 

Fines  and  common  recoveries,  abolished, .  ii,  354 

Firemen  to  be  discharged  from  juries. . .  n,  432 

Firing  of  woods, J,  G50 

First  judge  of  county  courts, i,    87 

[See  County  courts.] 

of  N.T.  com.  pleas, I,  87,    96 

Fiscal  concerns  of  state, I,  170 

Fishing  and  Fisheries, 

use  of  cocoius  widicus  prohibited, ...  I,  640 
salmon  not  to  be  taken  at  certain  times,  I,  641 
Ash  not  to  be  taken  at  certain  times  on 

Sunday, I,  641 

drift  nets  in  certain  waters, l  641 

at  Saratoga  or  Fort  Miller  falls,  i,  641 

spearing  pike  prohibited, i,  641 

hoop  nets,  Ac,  may  be  used  in  parts  of 

Hudson  river, i,  641 

Staten  Island  excepted  from  preceding, 

I,  642 
may  be  regulated  by  order  of  court  of 

common  pleas, i,  C42 

executions  for  penalties,  under  laws 

relative  to, n,  268 

Flatbush,  part  of  school  moneys  to  be  paid 

to  academy  of  Erasmus  Hall,  i,  454 

Floating  timber, x,  651 

Flour  inspectors, i,    89 

Flushing,  provision  as   to  certain  school 

moneys  of, i,  455 

FoUo,  to  consist  of  100  words, n,  669,  778 

Forced  loans,  Ac,  prohibited, x,    83 

Forcible  entries  and  detainers, n,  349,  523 

complaint  how  made,  Ac, n,  523 

jury  of  inquiry ;  inquisitions, ii,  524 

traverse  of  inquisition, ii,  524 

ib.  by  landlord  of  tenant, ii,  524 

trial  and  evidence  thereon, n,  f>24 

judgment ;  restitution, ii,  525 

certiorari  to  remove  proceedings, . .  n,  52G 
power  of  criminal  courts  to  award  res- 
titution,   n,  527 
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Forcible  entries,  <fec  ; 

offloera  authorised  to  execute  this  title, 

n,  526 
Foreclosure  of  mortgages,  in  equity,  n,  195,  198 

by  advertisement, n,  564 

ib.  of  state  mortgagee, i,  311 

[See  Mortgages.] 
Foreigners,  being  minora,  may  bind  them- 
selves to  service,  Ac., n,  162 

Foreign  corporations,  suits  by  them, n,  477 

suits  against  them, n,  479 

[See  Corporations,  foreign.] 
Foreign  criminals,  maybe  delivered  over  by 

governor, I,  163 

proceedings  therefor, I,  163 

Foreign  wiSs, :..  n,    68 

jury  how  obtained, n,  427 

Foreman  of  grand  jury,  when  he  may  ad- 
minister oaths,  n,  747 

Forfeited  estates,  how  recovered,  4a, I,  256 

Forfeiture  of  precedent  estates  not  to  affect 

expectant  estates, I,  674 

of  tenant's  estate  not  to  be  produced 
by  his  conveyance  of  greater  estate,  i,  690 

of  dower,  4a, I,  692 

of  corporate  powers, I,  557 

of  property  to  this  state,  4a,  how  en- 
forced by  information, n,  607 

on  convictions  of  felony  abolished, .  n,  724 

Forfeitures  and  penalities,  actions  for, n,  502 

[See  JPenaUies  and  forfeitures.] 
Forgery  and  counterfeiting, 

in  first  degree, n,  690 

of  wills,  deeds,  certificates  of  proof 

of  deeds  or  wills, n,  690 

public  securities,  scrip  in  public 

stock, n,  690 

assignments  of  securities  or  scrip, 

n,  691 

in  (he  second  degree, n,  691 

public  seals,  or  of  courts,  or  corpo- 
rations, 4a, n,  691 

altering  records  of  wills,  deeds, 

Judgments,  returns, n,  691 

entries  in  books  of  record,. ...  n,  691 
false   certificates  by  officers,  of 

proof  of  deeds, u,  691 

counterfeiting  current  coins, . .  it,  691 
making,  4c,  false  plates  of  bank 

bills, n,  692 

having    impressions   from    such 

plates, II,. 692 

passing  counterfeit  notes,  4a, .  n,  692 
offering  or  receiving  for  sale,  ex- 
change, 4a, n,  692 

having  notes  of  banks  in  posses- 
sion with  intent  to  pass, ... .  it,  694 
counterfeiting  coin  of  foreign  coun- 
try to  export, n,  692 

in  the  third  degree, ii,  693 

process,  pleadings,  orders,  4c,  ii,  693 
instruments  affecting  property  of 

another,  4c, n,  693 

false  entries  in  books  of  public  ac- 
counts,   n,  693 

ib.  in  books  of  moneyed  corpora- 
tions,  n,  693 

in  the  fourth  degree, n,  694 

having  in  possession  certain  coun- 
terfeits with  intent  to  pass, .  u,  694 


GENERAL  INDEX. 


Forgery,  fa,  in  the  fourth  degm:        i 
or  counterfeit  coin,  with  fi»» 

tent,  t| 

uttering  to  be  punished  ski 

forgery,  il 

except  when  counterfeit  noes 

in  good  faith,  4a, t! 

false  instruments  in  out « 

name, 

puniahin'nt  fcr  different  drpea  t 
total  erasure,  4a,  to  be  desK 

forgery, i 

joining   parts  of  seven!  ■» 


what  papers  and  signature  sfc 

deemed  writings, i 

intent  to  defraud  in,  agate  ib 

it  may  be, 

signatures  of  pretended  ofion 

corporations, ' 

counterfeiting  lottery  tickfe. 
Former  acquittal,  when  a  bar  to  fes 

prosecution,  

on  indictment  for  offenses  of  ill 

<tog*ws, 

when  not  a  bar, 

sending  challenge  out  of  the  etev 

fighting  duel  out  of  the  state, i 

for  stealing  property  out  of  taeaau 

Fort  Ann,  bounty  moneys  in, 

FortMOer  falls,  fishing  at, 

Fractions  to  be  rejected,  4a, 

FranlMn,  county  of ,  named, 

to  have  one  member  of  asasnttf-v 

supervisors  of;  when  to  mea\..r< 

towns  in,  may  allow  certain  boas* 

Fraud,  marriages  obtained  by,  nay** 

solved, » 

in  confessing  judgments  rebeieia* 

in  chancery, : 

in  making  conveyances, J* 

in  putting  such  conveyances  mai* 
by  insolvent  debtors  applying  fe* 

charge,  4a, n.*1 

bills  to  relieve  against,  to  be  ffledi* 
years  after  the  discovery  tnasti 

limited  partners  guilty  of; i 

Fraudulent  conveyances  and  contnek 

relative  to  lands, ; 

oonveyanoes  with  intent  to  deftest* 

chasers,  how  far  void, ' 

conveyances  with  power  of  rews*1 

writing  when  necessary  to  em?1 
terest  in  lands, ! 

seal  when  necessary, 

other  requisites, 

contracts  to  sell  or  lease  land, to* 
writing,  4c, .~\ 

grant  to  one,  on  consideration  p*' 

another, 

[See  Uses  and  trusu.) 

relative  to  goods,  chattels  and  ft* 


deeds  of  gift,  4a,  voidestoc* 

tors, 

certain  agreements  to  be  in  si* 

requisites  to  validity  of  cobs* 
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fraudulent  conveyances  and  contracts :  pas* 

ib.  sales  at  auction, n,  141 

transfers  of  goods,  when  fraudu- 
lent as  to  creditors, ix,  141 

general  provisions,.. .. n,  142 

conveyances,  charges,  Ac.,  made 
with  intent  to  defraud  creditors, 

void, u,  142 

grants  of  trusts  to  be  in  writing, 

n,  142 
instruments  yoid  as  to  creditors, 
to  be  yoid  as  to  representatives, 

n,  142 
fraudulent  intent  a  question  of  fact, 

n,  142 
want  of  consideration  not  conclu- 
sive,   n,  142 

certain  purchasers  not  to  be  af- 
fected by  fraud, n,  142 

sales,  conveyances  and  chorees, 
by  limited   partnership,   when 

void, I,  719 

Jtocfofrtofall  persons  within  this  state,.  i,'.611 

of  religious  opinion, i,    84 

of  right  of  suffrage, i,    85 

of  speech  and  the  press, i,    85 

in  legislature, z,  152 

Freehold, 

estate,  defined, i,  670 

grants  of, i,  688 

•  Freeholder,  execution  against  in  justices' 

court,  Ac. u,  266 

Fugitives  from  service,  from  other  states, .  i,  610 

how  taken, n,  580 

penalty  for  false  claim  for, xx,  581 

penalty  on  officers  not  authorized  for 

granting  process,  Ac.,  for. n,  582 

penalty  for  removing  without  authority, 

H,  582 
from  justice,  accounts  for  pursuing  how 

audited, n,  7*74 

Governor  may  deliver, I,  168 

Funds  of  the  state, x,  188 

general  fund  and  expenditures  charge- 
able thereon, I,  188 

canal  fund  and  its  administration, . .  j,  193 

literature  fund, i,  195 

common  school  fund, i,  195 

Future  estates, I,  671 

[See  Estates.'] 

Gaining  and  betting.......  *  612 

[See  Betting  and  gaming.] 
Cfates,  turnpike,  when  they  may  be  erected, 

Ac., 1,  542 

when  opened,  Ac, x,  542 

penalty  for  injuring  or  evading, x,  546 

hoist  gates,  how  made, 1,  546 

maliciously  destroying,  a  misdemeanor, 

n,  718 
General  fund,  and  the  expenditures  charge- 
able thereon,  1,  188,  192 

General  elections, 1,  117 

General  sessions  (see  (hurts  of.) 

Genesee,  county  of,  named, 1,    80 

to  have  three  members,  of  assembly,  1,  150 
supervisors  of,  when  and  where  to 

meet, 1,  339 

poor  of,  a  county  charge, 1,  572 

Gifts,  forced  prohibited, 1,    83 


Goods  and  chattels,  fraudulent  conveyances,  no* 

contracts,  Ac.,  relative  to, n,  140 

[See  Fraudulent  conveyances  and  contracts,] 
liable  to  execution  from  ohanoery,.  n,  190 
but  not  bound  as  against  purchaser 

without  notice,  until  levy, n,  190 

liable  to  execution  in  personal  actions, 

•        Ac., IT,  376,  379 

what  exempt  from  execution n,  380 

ib.  in  justices'  courts, n,  266 

Gospel  and  school  lots,  towns  having,  to 

choose  trustees, 1.  334 

their  powers  and  duties, x,  456 

trustees  of,  actions  by  and   against 

them, 11,  494 

recoveries  ag'st  them  how  collected,  n,  497 
Governor,  when  to  be  chosen,  Ac.,  X,  86,  94*  117 

tenure  of  office, i,    94 

Qualifications, * 1,    94 

equality  of  votes, 1,    94 

oath  of  office, 1,  109 

resignation  of, 1,  111 

his  military  and  naval  command, ...  1,  163 

his  salary, 1,  190 

rent  and  taxes  of  his  house, 1,  191 

money  for  incidental  expenses, 1,  191 

for  apprehending  criminals, 1,  192 

right  of  petitioning  him  secured, . . .  1,    85 . 

to  maintain  sovereignty, x,    79 

duty  under  election  law, 1,  119 

register  of  applications, 1,  165 

preserve  judges  reports, 1,  165 

account  of  disbursements, 1,  165 

general  duties, 1,  163 

his  general  powers, 1,  163 

lieutenant-governor  when  to  act  as, .  1,  163 
president  of  senate  when  to  act, . . .  1,  94 
powers,  Ac.,  as  to  foreign  criminals,  1,  163 
as  to  suits  involving  jurisdiction, . . .  x,  79 
as  to  suits  against  persons   holding 

under  warranty  from  state, x,  164 

as  to  other  suits  in  which  state  is  in- 
terested,   1,  164 

exchange  of  laws  with  other  states, .  1,  164 
returning  and  signing  of  bills  passed 

by  legislature, 1,  155 

may  administer  oaths  in  certain  cases,  1,  185 
powers  in  regard  to  certain  claims,.  1,  185 

a  regent  of  the  university, 1,  403 

powers  and  duties  in  respect  to  appoint- 

mente  to  office, 1,  108,  313 

certain   officers   the   number  of 
whom  is  limited  by  the  Revised 

Statutes, 1,    92 

officers  to  be  nominated  by  him  to 

senate,  Ac., 1,  96,  104,  106 

to  be  appointed  by  him, x,  95,  105 

his  nominations  to  be  in  writing,  Ac.,  1,  107 
to  receive  resignations  of  certain  offi- 
cers,   x,  111 

officers  convicted  of  infamous  crimes,  x,  112 

may  remove  certain  officers, x,  112 

may  declare  certain  offices  vacant,..  1,  112 
may  make  temporary  appointments,  1,  113 
removal   of  shoruTs,  clerks,  Ac,  on 

charges, 1,  113 

when  to  appoint  persons  to  execute 

duties  of  sheriff  and  clerk, x,  114 

when  and  how  to  issue  commissions  of 
oyer  and  terminer, n,  214 
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Governor: 

when  to   change   places   of  holding 

courts, n,  301 

offering  to  bribe, n,  703 

may  pardon  on  conditions,  Ac, . . . .  n,  770 
private  secretary  of, I,  86,  95,  165 

Gospel  and  school  lots,  . . I,  334 

Grand  jury,  indictment  by, I,    84 

Grand  juries,  lists  of  persons  to  form,  . .  I,  743 

return  and  drawing, n,  745 

summoning,  fines  upon,  Ac., n,  745 

supplying  deficiencies  in, n,  747 

precept  for,  need  not  be  issued,....  n,  747 

number  to  constitute, n^  747 

challenges  to, n,  747 

powers  of  foreman, n,  747 

what  matters  to  be  secret, n,  747 

attendance  of  district  attorney  before, 

n,  748 

when  new  jury  may  be  called, n,  748 

to  be  charged   respecting   disclosing 

proceedings, n,  750 

and  respecting  sales  of  lottery  tickets,  I,  625 

Grand  larceny,  defined, n,  699 

its  punishment, n,  699 

ib.  when  done  in  a  house  or  vessel,  n,  699 
ib.  when  done  in  the  night  time  from 

the  person, n.  699 

what  deemed  value  of  writings  stolen, 

n,  699 
value  of  lottery  tickets  stolen,  ....  n,  700 
severing  articles  from  the  soil, ....  u,  700 
stealing  records,  papers  filed,  Ao, . .  n,  700 
officers  having  custody  of  them  steal- 
ing, Ac., n,  700 

Grants, I,  688,  699 

[See  Conveyances.] 

of  public  lands, I,  200 

of  laud  under  water, I,  208 

of  escheated  lands, ...  i,  255 

Grantees  of  lessors,  their  rights, i,  698 

their  liabilities, i,  698 

of  judgment  debtor,  may  redeem,  A&, 

n,  385 
[See  Conveyances.] 

Grave,  opening,  with  intent  to  remove  dead 

bodies, n,  710 

ib.  with  intent  to  steal  coffin,  Ac., . .  n,  710 
removing  dead  bodies  from, n,  710 

Great  Britain,  statutes  of,  not  law, i,    72 

Great  seal  of  the  state, I,  163,  169 

Green,  county  of,  named, I,    80 

to  have  two  members  of  assembly, .  i,  150 
towns   in,    may   allow   bounties    on 

wolves,  Ac, l,  334 

supervisors  j  of;  when  and  where  to 
meet, i,  339 

Grocers,  licenses  to, I,  633 

special  clause  to  be  inserted, i,  633 

bond  to  be  given  by, i,  633 

fee  for  drawing, I,  633 

not  to  sell  liquor  on  Sunday, i,  629 

executions  against  for  certain  penalties, 

n,  268 

Guardians, 

may  be  appointed  by  fathers  by  deed, 

Ac., n,  156 

powers  A  duties  of  such  guardians,  n,  156 

appointed  by  surrogates, n,  157 

to  give  bond, n,  157 


Guardians: 

their  powers,  Ac., n,  158 

their  accounts  how  rendered,  Ac^..  n,  158 
appeal  from  order  of  surrogate  set- 
tling account, n,  158 

removal  of  such  guardians, n,  159 

appeals  from  order  of  removal,. ...  n,  159 
who  to  be  guardians  of  infants  owning 

lands,   1,664 

when  prohibited  from  purchasing,,  n,  109 
property  in  possession  of  guardians, 

how  assessed, i,  363 

holding  over  after  estates  have  ceased,  i,  700 
duties  and  liabilities  of  all  general 

guardians, n,  159 

their  compensation, n,  160 

for  infant  defendants,  how  appointed,  n,  464 
for  ixfitote  in  special  cases, 

in  proceedings  before  surrogate, 

n,  62,  104 
by  court  of  chancery  on  application 
for  sale,  Ac^  of  infants' estate,  n,  202 

in  partition, n,  326 

in  justices' courts, n,  248 

when  guardian  may  receive  legacy  of 

his  ward, n,    93 

in  real  actions, n,  352 

Guide  boards,  maliciously  injuring, n,  716 

Gutd*  parts  on  highways, I,  463,  486 

Habeas  Corpus, 

privilegeof; i,    84 

not  to  be  suspended, i,    84 

for  prisoners  to  testify, n,  580 

application  for,  who  to  issue, n,  580 

when  to  issue  for  witnesses  in  justices* 

courts, n,  580 

to  take  fugitives  from  service, n,  580 

when  to  issue,  proceedings  on,  n,  581 
certificate,  when  to  be  given,  its 

effect, n,  581 

penalty  for  disobeying, n,  682 

writ  o?  to  inquire  into  cause  of  deten- 
tion,  n,  583 

to  whom  application  for,  to  be 

made, n,  584 

petition   for,    and   when    to    be 

granted, n,  585 

form  of  the  writ, n,  585 

when  to  issue  without  petition,  n,  586 

penalty  for  refusing, n,  586 

return  to  writ, n,  586 

enforced  by  attachment,  Ac-,. .  n,  587 
when  warrant  for  prisoner  to  is- 
sue,  H,  587 

discharging,  remanding  and  Wiling 

prisoner,  n,  588 

custody  of  prisoner  during  exami- 
nation, Ao, n,  589 

notice  to  parties  or  district  attor- 
ney,  n.  589 

proceedings  if  prisoner  be  sick, 

Ac., n,  590 

order  for  discharge,  Ac,  how  en- 
forced,   u,  591 

officer  not  liable  for  obeying, . .  n;  592 
prisoner,  if  discharged,  not  to  be 

again  taken, n,  692 

penalty  for  re-committing^ . . . .  n,  592 
for  secreting  and  removing, . . .  n,  592 


Digitized  by  VjOOQ IC 


GENERAL  INDEX. 


867 


Habeas  corpus: 

warrant  for  person  detained, . .  n,  593 

proceedings  thereon, n,  693 

removal  of  proceedings  by  certio- 
rari,   n,  693 

writ  of  error  on  proceedings, . .  n,  694 
penalty  for  refusing  copy  warrant, 

Ac, n,  694 

common  law  provisions   abroga- 
ted,  n,  694 

general  provisions  concerning, n,  694 

nnder  seal  of  what  court,  ....  n,  694 
how  to  be  made  returnable, . . .  n,  696 

allowance  to  be  indorsed, n,  696 

by  whom  served,  fees,  bond, . .  h,  595 
how  served,  how  obeyed,  ....  ii,  696 
when  fees  may  be  directed  to  be 

paid, n,  696 

time  for  returning  writ, n,  696 

special  cases, 

insolvent  debtor  refusing  to  be  ex- 
amined and  bringing  writ, . .  n,    45 
writ  by  wife,  for  minor  children,  u,  165 
for  children  detained  by  Shakers,  n,  156 
for  person  on  whose  life  estate 

depends,  Ao, n,  365 

Habitual  drunkards, i,  589  n,    63 

[See  Drunkards,  habitual] 
Half  blood,  relatives  of,  when  to  inherit,  •  \  ^04 
Hamilton  county,  part  of  Fulton,  for  pur- 
poses of  election, i,  148 

to  act  with  Fulton  until  separately  or- 
ganized,   I,  359 

Harbor  masters  of  New  York,  number, . .  I,    89 

how  appointed,  Ac., I,  105 

Hawkers  and  peddlers,  how  licensed,  Ac.,  I,  632 
secretary  of  state  to  send  lists  ot,  to 

county  clerks, I,  168 

fees  on  their  licenses i,  188 

Hay,  pressed,  packing  and  sale  of, i,  532 

Heading  and  staves, i,    89 

Health  officers,  their  number,  Ac., I,    91 

how  appointed,  Ac., I,  106 

[See  JPubKc  health,  and  New  York) 
Heirs,  term  not  requisite  to  create  or  convey 

a  fee, i,  699 

to  have  notice  of  proof  of  will,  . . .  n,    58 
when  and  how  notified  of  application 

for  sale  of  real  estate, n,  104 

specific  performance  by  infant  heirs  of 

ancestor's  contract, n,  202 

may  maintain  waste,  n,  344 

may  bring  suits  for  recovery  of  land 

jointly  or  severally, n,  351 

what  damages  to  be  recovered  against, 

by  widow, i,  694 

not  to  be  prejudiced  by  collusive  reco- 
veries of  dower, i,  694 

when  may  require  widow  to  apply  for 

dower,  n,  511 

when  they  may  apply  to  have  dower 

assigned, n,  511 

scire  facias  against,  to  re  vivo,  judg- 
ment,   II,  599 

Heirs  and  devisees  of  persons  entitled  to 

grants,  may  obtain  same,  Ac., i,  204 

of  persons  making  covenants,  Ac.,  how 

far  liable, I,  689 

when  to  extinguish  mortgages  on  land, 

I,  700 


Heirs  and  devisees :  paoi. 

effect  of  surrogate's  sale  on, n,  110 

suits  against,  when  to  be  brought,,  n,  113 

consequences  thereof n,  113 

may  bring  ejectment, u,  312 

actions  by, n,  351 

not  to  be  held  to  bail,  unless,  Ac., . .  n,  359 
executions  not  to  issue  against  body  or 

proper  goods,  except,  Ac, ii,  376 

form  of  execution  against, ii,  381 

of  judgment  debtor,  may  redeem  lands 

sold, n,  385 

their  liability, h,  472,  474 

matters  to  be  shown  to  charge  them, 

ii,  113,  472 

order  of  liability  for  debts, n,  4:12 

defense  in  suits  against  them, n,  473 

proceedings  in  suit  in  equity, n,  4:73 

personal  liability  for  lands  aliened, .  u,  474 
but  lands  aliened  not  to  be  affected,  u,  474 
recovery  and  costs,  how  apportioned,  n,  474 
execution   on    judgment   against   in- 
fants,    n,  475 

Heirs  and  issue,  construction  of  terms  in  cer- 
tain cases, I,  673 

Herkimer,  county  of,  named, i,    80 

inspector  of  sole  leather  in, i,    90 

to  have  three  members  of  assembly,  i,  150 
towns   in,    may   allow   bounties    for 

wolves,  Ac., i,  334 

supervisors  of,  where  and  when  to  meet, 

i,  339 
certain  leases  in,  need  not  be  record- 
ed,   i,  715 

Hides,  keeping  of; i,  390 

Highways,  officers  entrusted  with  care  of,  i,  459 
their  general  powers  and  duties,  . . .  i,  459 
[See  Ckmmtssioners  and  Overseers  of 
Highways.'] 

assessments  for  highways, i,  464 

persons  liable  to  work  on, i,  464 

lands  of  non-residents  to  be  assessed,  i,  465 

appeals  by  non-residents, i,  466 

labor  on,  how  performed, i,  467 

commutation  therefor, i,  468 

penalties  for  non-attendance,  A&,  i,  469 

how  collected, i,  469 

proceedings  to  collect  non-resident 

labor  unpaid, i,  470 

public  roads,  altering,  laying  out,  Ac.,  i,  472 

who  may  apply  for, i,  472 

duty  of  commissioners  thereup- 
on,   i,  472 

consent  of  owner,  when  requi- 
site,   i,  473 

notice  of  application, i,  473 

certificate  of  freeholders, i,  473 

notice  to  occupant,  Ac., i,  474 

damages,  how  ascertained, ....  i,  474 
when  to  cease,  if  not  opened, . .  i,  480 
roads  used  20  years  confirmed, .  i,  480 

trees  on  side  of, i,  485 

mile  boards  A  mile  stones,  i,  462,  486 

guide  posts, I,  462,  486 

injuries  to  roads,  treble  damages 

for, i,  486 

recovery  of  highway  penalties, .  i,  486 

highways  crossing  canals, i,  248 

carriages  meeting  to  turn  to  the 
right, i,  648 
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prwaUroads,  how  laid  out, i,  476 

work  done  on,  how  credited,  &cf  i,  467 
appeals  from  decision  of  commission- 
ers,   i,  477 

powers  and  duties  of  judges  there- 
on,   i,  478 

their  fees, i,  479 

notice  of  appeal, i,  478 

proceedings  after  notice, I,  478 

obstructionol  highways, l  481 

penalty  for, x,  482 

encroachment  by  fences, ......  i,  482 

proceedings  for  removal,  Ac.,  . .  I,  482 
ib.,  if  encroachment  be  denied,  i,  482 
removal  of  fallen  trees,  Ac.,  . . .  x,  483 
penalty  for  falling  trees,  Ac., . . .  i,  483 
swinging  gates,  when  allowed, .  i,  483 
HoUa^  Land  Company, ;  deeds  by  agent  of,  i,  711 
Homicide,  different  species  of,  enumerated,  n,  677 

when  justifiable, n,  679 

when  excusable, n,  680 

Hops,  inspectors  ot,  Ac., i,    91 

their  duties,  Ac., i,  524 

House  of  Befuge,  juvenile  convicts  to  be  sent 

to, H,  724 

Houses,  bawdy,  conviction  of  lessee  for,  to 

forfeit  lease, xx,  725 

Hudson,  city  of, 

aldermen  of,  their  powers  as  judges  of 

mayor's  court, n,  227 

as  judges  of  oyer  and  terminer,  n,  213 
clerk  o%  how  to  be  appointed,  Ac.,  i,  88,  98 

duty  under  tax  law, i,  379 

cullers  of  staves  and  heading, i,    90 

ferry  in,  protected, i,  488 

health  of,  its  preservation, i,  394 

health  officer,  to  be  appointed  for, . . .  i,    91 

how  and  for  what  term, i,  106 

his  powers  and  duties, i,  395 

inspector  of  damaged  goods  in,  when  to 

be  appointed  and  how, i,  491 

of  lumber, i,    90 

justices  in,  their  number,  Ac, ....  i,  88,  97 

justice's  court, n,  234,  274 

lottery  tickets,  licenses  for  vending, . .  i,  620 

mayor{  may  sit  in  oyer  and  terminer,  n,  213 

his  powers  under  health  law, . .  r,  394 

marshal  of,  how  appointed,  Ac., . .  x,  88,  97 

mayor's  court  in, n,  226 

overseers  of  poor,  how  to  account,  . .  x,  580 

recorder  of, I,     88 

powers  under  health  law, i,  394 

school  moneys  in, i,  454 

Hudson  river,  navigation  of  steamboats,  .  i,  636 
[See  Steamboats.] 
vessels  navigating,  to  show  lights, . .  i,  638 
obstructions  in  channel  of,  prohibited,  i,  639 

ib.,  if  out  of  channel, x,  639 

ib.,  at  and  below  New  York i,  639 

fisheries  in, i,  640 

[Bee  Fisheries.] 

floating  timber  in, x,  651 

Huntington,  electors  of,  to  choose  trustees,  x,  333 
Husband  and  wife,  marriage  and  the  solem- 
nization thereof, n,  144 

divorces  on  the  ground  of  nullity,  .  xx,  147 

divorces  total,  for  adultery; n,  150 

separations  or  limited  divorces,. .". .  xx,  152 
[See  Marriage  and  Divorce.] 


Husband  and  wife:  , 

custody  of  children,  when  one  d  a 

parties  has  Joined  Shaken, t 

husband  holding  over  wile's  tasv.  ■' 
letters  of  sdministritiData^k 

rig**  : 

refusing  to  defend  for  wife's  k 

i 

losing  her  land  by  detanK,....! 

holding  land  in  wife's  n&  aj 

be  a  juror, .'.i 

to  have  personal  estate  of  &  4 

ceased  wife, a* 

kilting  of;  by  wife, i 

wife  living  separate,  when  estfc1: 

custody  of  children, i 

dower  by  wife, 

deeds  by,  during  coverture,  ... 
wife  cannot  devise, i 

E)wers  to, i 
tters  testamentary  to,....  i'. 
administration  of  her  estate,.,  i 
Hydraulic  prwQeges,  created  by,oras>K 

<qu\ftfot 

Idiots,  LlinatiOS,  and  pemmi* 
mind,  , 

cannot  alien  land, 

nor  devise, * 

chancellor  to  hasve  custody  o(  «< 

their  estates, i 

committees  of,  to  file  inventor/,  fe.i 
application  for  leasing,  sate,  at,  tfs 

estate  ofj • 

proceedings  thereon, ^ 

sales  under  direction  of  court, 

conveyances  when  to  be  exeeatei ' 
conveyance  when  idiot,  Ao,  a  *s» 

made  by  lunatics,  aso, l 

limitation  of  leases  and  nwrtgafav  i 

estate  when  restored, l 

how  disposed  of  on  death  of  paty1 

marriages  where  one  of  partial  ■* 

Ac.,  may  be  annulled, ........  l 

safe  keeping  and  care  of  lunatics,.  ; 
when  to  be  confined,  sadly* 

mittees, 

proceedings  to  compel, 

when  byielatives, * 

overseers  of  poor  when  to  f 

ceed  against  relatives,.-^ 

•  how  to  be  secured  and  cenfW; 

duty  of  overseers  of  poor, 

and  of  county  superintends* l 

how  confined  in  jails, 

and  for  what  time, 

powers,  Ac.,  of  justices,..- --J 
when  to  be  sent  to  Ke*** 

asylum, \ 

penalty  for  violating  Jaw, * 

Ifkgal  voting, •••■ 

Illegitimate  persons, .....J."* 

[Seelteftir*] 
Immorality  and  disorderly  proem  V*F 

vented  and  punished, VCi'i 

Imparlances  in  real  actions,  aboKsbaV  * 
Impeachment,  assembly  has  power «,  ft 
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mpeachment:  paol 

court  of; n,  no 

accused  entitled  to  counsel,,  x,  84,  n,  171 

proceedings  on, n,  1*72 

rrnplied  covenants  abolished, I,  689 

rmportation  of  persons  held  in  slavery,  pro- 
hibited,  I,  609 

imposition  of  burdens  by  consent  of  people, 

I,  83 
^rnprtsoned  debtor, 

creditor  may  apply  by  petition  to  com- 
pel assignment  by, ... .  n,  25 

application  to  whom  to  be  made, . . .  n,  35 

proceedings  upon, u,  25 

discharge  when  to  be  granted,  ....  h,  27 

effect  thereof, ii,  2*7 

assignment  and  effect  thereof n,  28 

such  debtor  being  insolvent,  may  apply 

for  discharge, n,  28,  35 

proceedings  thereupon, n,  29 

assignment  when  directed, . . . .  n,  80 

its  effect, n,  31 

discharge  when  granted, n,  30 

voi4  if  by  collusion, n,  36 

such  debtor  being  charged  in  execution, 

may  petition  court  for  discharge,  n,  31 

notice  to  creditor, ii,  32 

contents  of  petition, n,  32 

proceedings  thereon,. n,  32 

assignment  to  be  ordered, . . . .  n,  33 

1               when  debtor  to  be  discharged,  n,  33 

property  still  liable, n,  33 

'               rights,  Aa,  of  assignees, n,  34 

debtor  may  be  notified  to  apply 

for  discharge, n,  34 

oonsequenoes  of  his  omission, .  u,  34 
\        general  proyisions  applicable  to  above 

1            proceedings, n,  35 

'        powers,  duties  and  obligations  of  as- 
signees,  n,  41 

Jhnprisonmsnt  on  executions,  in  suits  at  law, 

n,  391,  446 

i        in  suits  in  chancery, ii,  190 

issued  by  justices  of  the  peace,....  ii,  269 

(        of  females, n,  446 

i        by  legislature  for  contempt, i,  153 

for  trespass  on  state  land, i,  210 

limit  of  in  State  prison, n,  723 

i        extent  ofJ  for  misconduct  in  nature  of 

contempt, n,  455,  556 

i         extent  ofj  for  misdemeanors, ii,  719 

in  solitary  cells  in  county  jails,  limited, 

i                                                              u,  719 
I        for  Ufa  cases  when  courts  may  order, 

i                                                              n,  723 

effect  of, n,  724 

l         effect  of;  for  less  than  life, ii,  724 

of  juvenile  convicts, it,  724 

I  Inanimate  property  doing  damage,  distrain- 
ing,.  n,  536 

,  \Qoe  Distraining  inanimate  property,] 

,  Incest  declared, h,  144 

punishment  of) n,  710 

\  Incorporated  companies, i,  362,  374,  535 

[See  Corporations.'] 

Indented  apprentices,  ta,  .  .  i,  573,  634,  n,  160 

See  Apprentices  and  servants.) 

.  &  constitution, :...  i,  3 

to  state  constitution, i,  29 

Indexes  to  county  records, u,  297 

n.— no 


Indians,  annuities  to,  a  charge  on  what  fund,  no*. 

i,  192 

certain  purchases  from,  void, i,  667 

sales,  Ac.,  by,  prohibited, i,  668 

heirs  of  certain,  may  convey,  Ac., . . .  x,  668 

improvements  to  be  paid  for, i,  668 

crimes  committed  by,  jurisdiction  over, 

n,  720 

intrusion  on  their  lands, i,  210 

[See  Brothertoum,  Oneida  and  Stock- 
.  bridge  Indians.] 

Indian  agent, i,  91,  105 

Indian  chUdren  as  apprentices, n,  161 

Indian  women,  children  of,  how  bound  by 

indenture, n,  161 

Indictment,  accusations  for  crime  when  to 

be  made  by, i,    84 

counsel  on, i,    84 

in  what  courts  to  be  found,. . .  n,  214,  218 
for  offense  consisting  of  different  de- 
grees, conviction  on, u,  725 

charging  intent  to  defraud  in, n,  726 

for  marrying  in  false   character,    on 
whose  complaint  to  be  found, . . .  n,  696 

how  to  be  found  and  certified, n,  749 

within  what  time  after  offense, ....  n,  749 
how  presented;  not  to  be  public,. .  n,  749 

penalty  for  disclosing, n,  750 

when  superseded  by  second  indictment, 

Ac, n,  750 

venue  of,  against  receivers  of  stolen 

property, ii,  750 

ib.  for  offenses  on  board  vessels,'. . .  n,  750 
ib.  for  offenses  on  boundary  of  county, 

ii,  750 
stealing  property  of  several  partners,  n,  7  50 
wound  in  one  county,  death  in  another, 

n,  751 

venue  in,  against  accessaries, n,  751 

counts  for  different  degrees  of  same  of- 
fense,   n,  751 

defendants  to  have  copies  of. .  n,  752 
certain  omissions  not  to  affect  them,  n,  751 

entering  noUe  prosequi  upon, n,  752 

must  be  by  leave  of  the  court, u,  752 

arraigning  defendant  on,    n,  754 

pleading  to, n,  754 

in  what  courts  triable, n,  214,  218 

certain  indictments  may  be  sent  from 
oyer  and  terminer  to  general  sessions, 

n,  214,  218 
general  sessions  to  send  such  as  are 
not  triable  in  it  to  oyer  and  terminer, 

n,  214 
removal  of,  before  trial  from  general 

sessions, n,  755 

proceedings  to  obtain  order  Ac., . . .  n,  756 
recognisance,  serving  order,  Ac., . . .  n,  756 

certiorari  to  sessions  abolished, n,  756 

in  oyer  and  terminer,  removal  of  by 

certiorari, n,  757 

recognizance,  proceedings,  Ac,, n,  757 

to  be  tried  at  circuits, n,  757 

or  may  be  remanded  to  oyer  and  ter- 
miner, A&, iii  767 

Indigent  persons, i,  564 

[See  Foot.] 
Industry,  houses  of,  exempt  from  taxation,  i,  360 
Infamous  crime,  persons  convicted  of;  not 
allowed  to  vote  unless  pardoned, i,  128 
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Infamous  crime :  mob. 

convicts  how  punished  for  voting, . .  I,  128 
definition  of  term,  as  used  in  statutes, 

n,  726 
Infancy  of  heir,  not  to  suspend  remedy  on 
judgment  against  deceased  person,. . .  n,  381 
[See  Limitation  of  suits,  dfee.] 
Infants  under  the  age  of  twenty-one  years, 

custody  of; n,  155 

guardianship  of) I,  666,  n,  156 

[See  Guardians.] 

cannot  hold  offices, i,  106 

cmancipAtion  and  settlement  of,. . . .  x,  5*73 

cannot  alien  lands, i;  667 

nor  devise  lands, n,    58 

but  if  over  16  and  18,  may  make  wills 

of  personal  estate, n,    61 

cannot  be  administrator, n,    76 

marriages  by,  under  the  age  of  consent, 

when  and  how  dissolved, n,  148 

when  and  how  bound  to  apprentice- 
ship or  service, n,  160 

[See  Apprentices  and  servants.] 
not  to  be  prejudiced  by  collusive  recov- 
ery of  dower, ^  694 

legacies  to,  how  paid,  Ac n,    93 

suits  by,  for  legacies  or  share,  . . . .  n,  119 
holding  lands  in  trust,  how  compelled 

to  convey, n;  202 

specific  performance  by,  when  and  how 

decreed, n,  202 

real  estate  o£  when  to  bo  sold,  Ac.,  n,  202 

application  therefor, ii,  202 

proceedings  thereon, n,  203 

authorized  to  maintain  suits, n,  464 

ib.  in  justices'  courts n,  248 

next  friend  for,  how  appointed,. . . .  n,  465 

ib.  in  justices'  courts, n,  248 

liable  for  costs, n,  248,  465 

when  bond  to  be  given  by, n,  465 

defendants,  guardians  ad  litem  for, .  n,  465 

extent  of  liability  for  costs, n,  466 

Infected  places,  intercourse,  with  regulated,  t,  386 

Informations  in  nature  of  quo  warranto, .  n,  602 

[See  Quo  warranto.] 

to  recover  property  forfeited, n;  607 

Inhabitants  of  the  state,  rights  of, i,    82 

Inheritance, l,  667 

Injunction  from  chancery  not  to  issue  till 

bill  be  filed, n,  186 

to  restrain  judgment  debtor  from  dis- 
posing of  his  property, n,  180 

to  restrain   usurpation   of  corporate 

powers, n,  482 

to  restrain  alienations  of  property  by 

corporations, n,  483 

to  restrain  insolvent  corporations, . .  it,  484 

to  stay  proceedings  at  law, n,  196 

effect  of,  as  to  statute  of  limitations,  n,  310 

ib.  as  to  lien  of  judgment; n,  371 

Innholder,  justice  of  peace  becoming,  not  to 

act, n,  241 

Inns  and  taverns,  gaming  in,  prohibited,,  i,  613 
licenses  to  keep,  when  granted,  Ac.,  i,  631 

fee  therefor, i,  631 

form  and  effect  of, i,  632 

keeper  of,  his  qualifications, i,  632 

bond  to  be  executed  by  him,  ..  r,  632 

to  provide  A  keep  certain  articles,  i,  632 

penalty  for  neglect, i,  632 


bms  and  tamer**,  keeper  of:  rsm. 

to  keep  up  a  sign, I,  633 

penalty  for  neglect, t,  633 

when  not  to  trust, i,  633 

not  to  sell  Bauer  to  minors,  Ac,  i,  634 
not  to  receive  property  from  them, 

J,  634 
license   to,  when   and  how  re- 
voked,  i  63ft 

[See  Ansa] 

Inquests  by  coroners, n,  767 

[See  Coroners.] 
Inquiry,  writ  o(,  in  certain  actions  on  bail 

bond, n,  379 

to  ascertain  damages  for  taking  lands 

for  the  state, n,  610 

also  for  lands  taken  by  United  States, 

n,  612 
\^Adquodd\*mnwmtwrUcf\ 
Insane  convicts  under  sentence  of  death, 

execution  how  and  when  suspended,,  n,  678 
Insane  persons, 

acts  done  by,  not  punishable, n,  720 

cannot  be  tried,  while  so, n,  720 

nor  punished, r^  720 

reprieve  of,  under  sentence  of  death, 

n,  673 
[See  Idiots,  ktnaUcs,  <fe] 
Insolvent  debtor, 

may  apply,  with   two-thirds   of  his 

creditors,  for  his  discharge, n,    17 

application  to  whom  made, . . . .  n,  18,  35 
who  may  be  petiticning creditors,  n,  IT,    ST 

on  what  debts, n,    3T 

affidavit  of  petitioning  creditors,  n,  17,  38 
insolvent's  schedule  and  affidavit,.,  n,    18 

order  to  show  cause, n,    18 

time  and  place  of  showing  cause,.,  n,    18 

notice  of  publication, n,    18 

fee  for  printing, •  •  n.  66T 

hearing, n,  19,    3t 

demand  of  jury, n,    19 

proceedings  before, n,    20 

attendance  of  witnesses, .  n,    38 

examination  of  insolvent's  wife,  n,  20,    86 

examination  of  insolvent, ;  h;    20 

when  payment  or  security  required 

from  him, «  xz,    21 

when  debarred  from  discharge,  .*. .  it,  21 
assignment  and  effect  thereof;,  n,  21,  39 
proceedings  where  assignee  refuse  to 

certify, n,    38 

discharge  and  effect, n,  22,    40 

discharge  when  void, n,  24,    36 

proceedings  if  insolvent  be  arrested,  n,    39 
applying  without  his  creditors,  to  «*■ 
onerate  his  person   from   imprison- 
ment,   n,    28 

petition  to  whom  presented, ...» n,  28,  88 
insolvent's  schedule  and  affidavit) . .  n,  88 
order;  notice  and  proceedings,. :. .  n,  29 
assignment  and  its  effect, ... . .  it,  29,    39 

discharge  and  its  effect, n,  30,    40 

proceedings  if  insolvent  arrested, . .  n,  39 
concealment  of  estate,  books,  Ac., .  n,  713 

Insolvent  notices,  fee  for  printing, n,  667 

Inspection  of  county  prisons, n,  782 

Inspection  of  salt, i,    89 

of  flour  and  meal, i,  497 

of  beef  and  pork, i,  801 
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Inspection: 

of  pot  and  pearl  ashes, i,  506 

offish, I,  511 

of  fish  or  liver  oil, i,  513 

of  lumber, i,  514 

of  staves  and  heading, x,  517 

of  flax-seed, i,  521 

of  sole  leather, i,  523 

of  hops, i,  524 

of  distilled  spirits, i,  526 

of  leaf  tobacco, i,  527 

general  provisions  concerning  inspec- 
tion of  produce, i,  528 

Inspectors  of  flour  and  meal,  how  appointed, 

Ac., i,    89 

ib.  beef  and  pork, i,    89 

ib.  ashes, i,    89 

ib.  fish, i,    90 

ib.  lumber,  i,    90 

ib.  staves  and  heading, x,    90 

ib.  sole-leather, i,    90 

ib.  flax-seed, i,    90 

ib.  tobacco, i,    90 

ib-salt, i,    89 

ib.  oil, i,    90 

ib.  distilled  spirits, i,    91 

ib.hops, x,    91 

of  elections, i,  118,  121,  123 

of  county  prisons, n,  782 

of  state  prisons, i,  89,  it,  785 

of  turnpikes,. i,    91 

[See  Turnpikes.] 
of  common  schools, i,  313,  422 

Insurance  of  lottery  tickets  prohibited, . .  i,  620 
by  foreign  associations  and  companies 

prohibited, i,  663 

by  associations  in  other  states,  ....  i,  663 

Intent  to  defraud,  respecting  whom  it  may 
be  charged, n,  726 

Internal  pokes  of  the  state, x,  564 

Intestates'  estates,  administration  of;. ...  n,  -74 
[See  Administration,  Administrator,  <fe&] 

distribution  o( n,    98 

[See  Distribution,] 
their  real  estate  how  to  descend, .. .  x,  701 
[Qe*  Descent] 

Interest  rate  of;  at  7  per  cent, i,  725 

prohibition  against  taking  more,  ...  i,  725 
greater  interest  may   be   recovered 

back, i,  725 

when  by  officers  of  poor, i,  726 

contracts  for  greater  rates  void,....  i,  726 
negotiable  instruments  when  excepted, 

i,  726 

bills  of  discovery,  A&, i,  726 

rules  as  to  computation  of  interest, .  i,  726 

[See  Time,  computation  of.] 
when  to  be  collected  on  judgments,  n,  377 

Interest  money,  accumulation, x,  727 

Intruders  on  state  lands, i,  80,  209 

Inventory  of  estate  of  dead  per  sons,  ....  n,    83 

how  far  evidence, n,  468 

Of  estate  of  insolvent, n,  18,  29,    32 

Irregularity,  setting  judgments  aside  for,  ii,  371 
ib.  sheriffs'  sales,  when  not  to  vitiate,  xi,  383 
ib.  in  surrogates1  sales, n,  114 

Issue,  meaning  o(  in  certain  remainders,  i,  673 

feigned, n,  5^  67,  106,  150 

[See  Feigned  issue.] 

Issues  of  fact,  how  tried, u,  426 


Ithaca,  inspector  of  sole  leather  in, i,  90 

how  appointed,  Ac., i,  105 

inspector  of  hops  in, i,  91 

how  appointed,  Ac, i,  105 

Jails  in  counties...  i,  340,  352,  n,  446 

461,  779 
when  jails  of  contiguous  counties  to 

be  used,  Ac, 11,  447 

removal  of  prisoners  to  different  jails 

in  same  county, 11,  448 

ib.  in  case  of  fire, 11,  448 

ib.  in  case  of  pestilence, 11,  449 

physicians  to,  to  be  appointed,  Ac,  xi,  449 

liquor  not  to  be  sold  in, n,  449,  819 

nor  used  without  permit, xi,  449 

Uberiiesot, nf  450 

who  entitled  to, 11,  452 

bond  to  be  executed, n,  452 

for  whom  held, 11,  453 

prisoner  when  re-committed, . .  11,  453 
sureties  may  surrender  him,  . .  it,  453 

escapes  from,  and  suits  for, 11,  453 

used  for  United  States, 11,  462,  781 

breaking  and  escaping, 11,  707 

Jailers, 1,  352,  11,  446,  780 

[See  Sheriffs.] 
Jamaica,  powers  of  electors  off  as  to  certain 

moneys,   1,  335 

January,  first  of,  discharging  fire-arms  on,  x,  613 

Jefferson,  county  of,  named, 1,    80 

to  have  three  members  of  assembly,  x,  150 
supervisors  of,  when  A  where  to  meet,  1,  339 

inspector  of  sole  leather  in, 1,    90 

inspector  of  fish  in, ... x,    90 

Jeopardy,  twice  for  same  offense, z,    84 

Jews,  inspector  of  beef  killed  for, 1,    89 

marriage  among, n,  147 

JomtbaUot, 1,    95 

Joint  debtors,  to  this  state, x,  174,  181 

proceedings  against, xi,  391 

ib.  in  justices'  courts, 11,  264,  267 

Joint  tenants,  who  to  take  as, 1,  675 

remedies  by  and  against,  x,  701 

ejectment  by  one  against  other, ....  it,  315 

partition  between, n,  326 

[See  Partition.] 
committing  waste  liable  to  action, . .  11,  344 

Jointure,  when  to  bar  dower, 1,  692 

and  dower,  election  between, 1,  692 

when  barred, x,  692 

Journals  of  senate  and  assembly, 1,  152 

pay  of  clerks  for  indexing, 1,  160 

printing  of, 1,  183 

distribution  of, 1,  168 

Journeymen,  certain  agreements,  Ac,  with, 

in  restraint  of  trade,  void, n,  167 

Judge^iduocate-general, x,  190,  191 

Judges  not  to  sit  or  act  in  certain  cases,  ix,  284 
not  to  practice  in  their  own  courts,  11,  284 
not  to  have  a  partner  practising  in 

their  own  courts, xi,  285 

when  not  to  take  fees, 11,  285 

[See  the  several  courts  treated  of  in  this 
Index.] 

Judge  of  county  courts, 1,  87,  96,  109 

Judge,  first,  of  common  pleas, 1,    87 

Judgmentoia  personal  actions, 

in  dollars  and  cents, x,  564 
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Judgments  in  personal  actions :  fao* 

general  provisions, u,  370 

docketing, n,  373 

on  escapes, ix,  453 

setting  aside  for  irregularity, ix,  371 

land  and  chattels  real,  bound  by, . .  xi,  371 

from  what  time, n,  371 

lien  when  to  cease, ii,  371 

against  dead  person, ix,  372 

signing  record,  ii,  372 

by  confession,  how  entered, n,  372 

frauds  in,  how  relieved  against,  ...  u,  181 

docketing  of, ii,  373 

form  of  docket,  Ac., n,  373 

ib.  when  for  taxes  advanced, n,  373 

transcripts  of  dockets  to  other  clerks,  n, .  374 

canceling  of  dockets, n,  375 

certificate  thereof  to  other  clerks,.  nf  375 
in  particular  cases, 

when  confessed  by  sheriff  brought 

up  on  attachment* ii,  361 

in  cases  of  set-offs, ii,  366 

on  assessment  of  damages,  . . .  xi,  369 

in  suits  on  bail  bonds, n,  370 

against  joint  debtors, n,  391 

on  bonds  for  performance  of  cove- 
nants,   n,  392 

on  reports  of  referees, xi,  400 

in  actions  of  account, xi,  400 

of  nonsuit, ix,  441 

against  executors,  Ac.,  effect  of,  on 

real  estate  of  deceased, ....  xx,  468 
against  executors,  Ac.,  not  appear- 
ing, effect  of, xx,  467 

against  legatees, n,  471 

on  award  of  arbitrators,  form  And 

effect  of, xi,  563 

in  ejectment, .. xx,  317 

in  proceedings  to  compel  determination 

of  claims  to  land, ix,  322 

in  partition, u,  330 

in  nuisance, n,  343 

in  waste, n,  346 

in  all  suits  relating  to  land, ix,  353 

in  justices'  courts, n,  262 

ib.  by  confession, n,  262 

to  be  in  dollars  and  cents,  Ac., i,  564 

proceedings  in  equity  to  obtain  satis- 
faction of,  out  of  interest  under  con- 
tracts,   x,  696 

ib.  out  of  other  property, ii,  180 

limitation  of  actions  upon, n,  307 

contribution  between  owners  of  lands 

subject  to, n,  390 

scire  facias  to  revive, xx,  597 

restitution  of  land  on  reversal  of, . .  xi,  350 

against  joint  debtors, n,  391 

or  division  of  a  county, n,  577 

in  U.  S.  courts, n,  578 

on  convictions  for  offenses,  ........  n,  762 

record  of,  to  be  made  by  district 

attorney, n,  763 

when  defendant  may  make  up,  n,  763 
to  be  particularly  entered  in  min- 
utes,   H,  763 

court  to  inspect, n,  763 

district  attorney  to  furnish  state- 
ment,   n,  763 

transcripts    sent  to  secretary  of 
state, ii,  163 


Judgment*  on  convictions: 

to  be  filed;  how  fax  evidence, .  n,  763 
copy  of  minutes,  Ac,  evidence  of 

convictions, n,  763 

oopiea  to  be  furnished  Bheriff;.  n,  764 

against  counties, i,  357 

against  towns, i,  330 

Judicial  officers,  appointed  by  governor  and 

senate,  i,    96 

by  courts  of  justice, I,    97 

by  the  local  authorities, I,    99 

elected  by  the  people, i,  101 

powers  and  duties  of  certain, n,  289 

their  duties,  privileges,  A&, n,  997 

Judicial  sales, n,  889 

Jugglers  and  shorn, \  613 

July,  fourth  of;  discharging  of  fire-anna 

on, i,  613 

gaining  tables  at  celebrations  of;  ...  i,  613 

Jurisdiction,  of  the  state, %,  78,  79 

over  crimes,  of  courts  of  this  stale,  u,  720 

Jury,  right  of  trial  by,  secured, s,    84 

issues  of  fact  in  courts  of  lav,  to  be 

tried  by,  or  by  referees, n,  426 

certain  issues  of  fact,  in  chancery,  to 

be  tried  by, n,  150,  181 

of  part  aliens,  abolished,  . .-.  a,  487,  758 

foreign,  how  obtained, n,  427 

Juries,  grand,  lists  of;  how  propaned,  A&,  n,  743 

provisions  respecting, n,  743 

[See  Orvmd  juries.] 

special,  when  ordered, n,  435 

mode  of  striking,  Ao, n,  435 

Jurors,  who  qualified; i,  669,  n,  428 

who  exempt i»  251,  978,  334,  631 

lists,  Ao,  by  town  officers, n,  428 

ballots  by  county  clerk, n,  439 

when  destroyed,  Ao, n,  433 

term  of  service, n,  439 

new  lists, n,  438 

lists  in  cities, «,  430 

drawing,  number,  notice  of;  Aa,. . .  n,  430 

number  how  increased, n,  434 

summoning  and  return  of; n,  433 

certain  objections  in  respect  to  fifteen 
drawing  or  summoning,  removed,  n,  437 

copy  of  lists  to  applicants, n,  439 

fines  on  jurors  for  default, n,  433 

collection  or  remission  thereof;  n,  508 

who  to  be  discharged, n,  433 

who  .excused, n,  433 

from  bystanders, a,  437 

not  disqualified  by  liability  to  pay 

taxes, n,  437 

nor  by  being  entitled  to  penalty, . . .  n,  571 
ib.  incases  in  which  counties  are  inter- 
ested,  x,  357 

inhabitants,  when  town  is  a  party,,  i,  331 

drawing  of  jury,  at  trial, n,  438 

may  give  special  verdicts, n,  489 

not  to  be  questioned, n,  430 

misconduct  of,  when  punished  by  pro- 
ceedings as  for  contempt, n,  853 

in  justices'  court, n,  380 

incrimmalcases,  on  trials  of  indictments, 
members  of  grand  jury  not  to  be,  n,  758 
certain  persons  not  to  be,  on  trial 

for  capital  offenses, u,  758 

penalty  on,  for  not  attending  spe- 
cial sessions, xt,  743 


Digitized  by  VjOOQ IC 


GENERAL  INDEX. 


873 


Jurors,  in  criminal  cases: 

not  to  receive  fees  for  such  attend- 
ance,    it,  742 

in  special  cam, 

application  of  insolvent,  Ao,  it,  19, 27, 29 
penalty  for  negleottag  to  attend,  n,  38 
may  be  discharged,  if  they  cannot 

'        ^*8»«r «»  M* 

/mot,  at  oironits and  common  pleas,  n,  662 
provision  for  their  dally  pay, . .  n,  662 

in  New  York,  their  fees, n,  662 

in  mayor's  court, n,  663 

in  special  proceedings,  their  fees, 

n,  663 

attempting  to  bribe, n,  439,  716 

accepting  bribe, n,  716 

attempting  improperly  to  influence,,  n,  716 
agreeing  to  give  verdict  for  any  party,  xi,  716 
receiving  any  information,  Ac.,  without 

disclosing  it, n,  716 

drawing  for  court,  misconduct  in, . .  n,  716 
Justice  to  be  speedily  administered,  Ac.,.,  i,    85 

Justices  in  c&ies, i,    90 

how  appointed,  Ac, i,    97 

local  offices, x,    92 

[See  the  several  cities  in  this  Index.] 
Justices  of  Hke  peace  in  towns,  number  of, .  i,    88 

when  and  how  elected, i,  101 

tenure  of  office, x,  101 

must  reside  in  town,  Ac., i,    92 

removal  ot,  on  charges, i,  92,  101 

Designation  of, i,  112 

in  new  towns, 

classes,  how  to  be  determined, .  i,  102 
when  more  than  four  to  hold, . .  i,  102 
proceedings  when  number  reduced, 

i,  102 
ib.  when  elected  for  unequal  terms, 

i,  103 
Justices  of  the  peace  generally, 

their  oath  of  office, r,  109 

duty  under  election  law, i,  147 

power  as  to  sick  persons, x,  398 

may  hold  courts, ii,  235 

but  not  if  they  become  innhold- 

ers, ix,  241 

when  not  obliged  to  act, n,  242 

may  issue  subpoenas  for  sheriffs,  derks, 
Ac,  against  whom  complaint  is  made, 

i,  114 
ib.  warrants  against  canal  agents,  Ac.,  x,  250 
to  preside  in  town  meetings,  Ac.,. . .  x,  315 
when  to  supply  vacancies  in  town  offi- 
cers,  I,  320 

may  accept  resignations  of,....  x,  320 
with  supervisor,  Ac.,  auditors  of  town 

accounts,.... x,  328 

powers  and  duties,  on  complaints  for 

not  working  on  highway, i,  460 

ibt,   assessing  damages   on    opening 

roads, x,  474 

ibt,  as  to  encroachments  by  fence  on 

highway, x,  482 

ib,  hawkers  and  peddlers,  ........  x,  534 

ibt,  persons  absconding  and  leaving  fa- 

milies  a  pubno  charge, x,  667 

their  authority  to  afford  relief  to  poor 

persona, x,  676 

their  accounts  for  services  under  poor 
law...... i)  580 


Justices  of  the  peace  generally :  s       paoi. 

their  authority  as  to  beggars,  Ac.,  . .  i,  585 
their  powers  and  duties  in  respect  to 

lunatics, i,  586 

ib.,  f  s  to  habitual  drunkards, J,  590 

ib.,  as  to  disorderly  persons, i,  592 

ib.,  as  to  bastard,  and  father  and  mo- 
ther thereof, i,  594 

[See  Bastards.] 

ib.,  as  to  jugglers  and  shows, i,  612 

ib.,  as  to  disorderly  practices, i,  G13 

ib.,  as  to  racing  of  animals, r,  625 

ib.,  as  to  profane  swearing, i,  626 

ib.,  as  to  disturbance  of  religious  meet- 
ings,   i,  627 

ib.,  an  to  observance  of  Sunday, ....  i,  628 
their  authority  as  commissioners  of  ex- 
cise,  .* i,  631 

their  duty  as  to  wrecks, i,  647 

as  to  Are  in  woods, i,  650 

when  to  order  dogs  to  be  killed, x,  657 

powers  and  duties  as  to  pawnbrokers,  i,  660 
when  to  grant  search  warrants  for  goods 

removed  from  demised  premises,,  ii,  518 
power  to  put  landlord  in  possession  of 

deserted  premises, n,  528 

to  administer  oaths  to  arbitrators  and 

witnesses,  n,  560 

to  issue  subpoenas  for  witnesses  before 

arbitrators, u,  561 

proceedings  by,  for  draining  swamps,  n,  568 

their  fees  in  special  cases, n,  658 

their  authority  to  keep  the  peace, . .  n,  727 
to  require  sureties  of  the  peace, ...  n,  727 

[See  Peace,  sureties  of  the.] 
their  authority  to  arrest  offenders,  .  n,  729 
warrant  need  not  be  sealed,  . .  n,  730 
to  indorse  warrants  from  another  coun- 
ty,  ix,  730 

[See  Arrests  on  criminal  charges.] 
to  take  examinations  of  prisoners,  .  ii,  731 

proceedings  thereon, n,  732 

[See  Examination  of  prisoners.] 
to  bmd  over  witnesses  to  testify,  . .  n,  732 

may  require  sureties  of  them, ii,  733 

or  commit  them  for  neglect, ...  n,  733 
to  certify  recognizances  to  court,  . .  n,  733 

also  examinations, n,  733 

how  compelled, n,  733 

may   associate   another  justice   with 

him, n,  733 

cases  in  which  they  may  let  to  bail,  n,  733 
when  and  how  to  form  courts  of  special 

sessions,   n,  73G 

[See  Special  sessions,  courts  of] 
duty  of,  to  pay  over  fines  collected,  ii,  741 

liable  to  suit  for  neglect, u,  741 

to  subpoena  witnesses  to  special  ses- 
sions,   ii,  742 

authority  to  preserve  order  in  criminal 

proceedings, n,  773 

their  fees  in  criminal  cases, .  x,  858  n,  775 
may  sit  in  courts  of  general  sessions,  n,  217 

Justices*  courts,  jurisdiction  of, n,  235 

in  what  towns  actions  to  be  brought,  n,  212 

suits,  how  commenced,  Ac., n,  243 

summons  and  proceedings  thereon, .  n,  243 

warrant  and  proceedings, ii,  244 

custody  of  defendant  on  warrant, 

xi,  245 
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Justices?  courts: 

attachment  and  proceedings, n,  246 

appearance  of  parties, n,  248 

next  friends  and  guardians  for  in- 
fant parties, n,  248 

pleadings,  when  to  be  had,  Ac, . . . .  u,  249 

how  made, n,  250 

set-offs  and  proceedings  thereon, 

n,  260 

pleas,  Ac,  of  title  to  land, n,  263 

bond  and  subsequent  proceedings, 

li,  253 

adjournments,  n,  254 

witnesses,  subpoenas  for, n,  26*7 

attachment  against, n,  267 

fine  for  refusing  to  appear,  Ac,  ii,  257 
proceedings  to  collect,  ...  n,  258 

also  liable  for  damages, n,  258 

competency  of, n,  260 

their  oath, n,  261 

refusing  to  be  sworn,  may  be  com- 
mitted, Ac., H,  282 

proceedings  when  justice  a  wit- 
ness,   ii,  259 

trial,  when  by  justice, n,  259 

when  by  jury, n,  259 

venire  for,  Ac., n,  259 

fine  on  jurors  in  default, ii,  261 

verdict,    u,  261 

jury,  when  discharged,  and  new 

venire, ii,  261 

judgments,  and  filing  transcripts  there- 
of,  II,  240 

by  confession, •  n,  262 

requisites  of, n,  262 

affidavit,  when  required, n,  262 

when  void, n,  262 

staying  proceedings  on,  Ac., ...  n,  263 

of  nonsuit, ii,  263 

for  defendant,    n,  263 

against  joint  debtors, n,  264 

other  provisions  as  to  judgments, 

n,  264 

costs, n,  264' 

transcript  of  judgment,  filing  of)  Ac,  n,  264 
judgment  thereupon  becomes  alien 

on  real  estate, u,  265 

certain    judgments   may   be   re- 
vived,    n,  265 

executions  to  issue, u,  265 

within  what  time, n,  266 

stayed  by  bond  to  pay  debt*  . .  n,  267 

against  joint  debtors, n,  267 

form  of,  when  for  certain  penal- 
ties,  n,  268 

date  and  return  of, n,  268 

renewal  of, n,  268 

further  execution, n,  268 

duty  of  constable  on  execution,  ii,  269 

sale,  notice,  return, n,  269 

constable  not  to  buy  at  sale,  n,  269 
*  females  not  to  be  imprisoned, . .  ii,  270 
remedy  for  not  returning,  ....  n,  270 
not  to  be  acted  under  after  return 

day, n,  270 

exception, n,  270 

remedy  for  money  collected  by  con- 
stable and  not  paid  over,  .  ii,  270 
when  issued  by  county  clerk, . .  ii,  271 
form  and  effect  thereof,  . .  n,  271 


return,  how  enforced,....  u,  271 

property  exempt  from  execution,  n,  271 

fees  of  officers,  witnesses,  jurors,. .  n,  272 

general  provisions,  application  of  general 

statute  to  certain  special  courts,.  i%  275 

process, n,  275 

constables  taking  rewards, n,  275 

justices  and  constables  buying  se- 
curities, Ac, a,  275 

defense  founded  thereon, .  n,  276 

proceedings  an  defense, . .  n,  276 

books  to  be  kept  by  justices,.,  n,  271 

entries  therein, n,  277 

book,  when  evidence, n,  278 

transcripts,  when  evidence,. . .  n,  278 
other  proof  of  proceedings,  n,  278 

affidavits, n,  278 

filing  papers, n,  278 

indexes  to  docket  books, n,  278 

depositing  papers  with  town  dark, 

n,278 

certificate  in  book, n,  279 

justice  dying,  Ac,  towu  clerk  to 

demand  papers,  Ac, n,  279 

delivery,  how  compelled,  .  n,  279 
entries, how fsr evidence,,  n,  279 
powers  of  justices  when  term  of 

office  has  expired,  Ac, n,  279 

justices  neglecting  to  pay  over 

money,  a  misdemeanor,  . . . .  n,  280 
justice  dying,   Ac,  appeals  how 

served  and  returned, n,  280 

action  on  judgment  before  such 

justice, n,  28f* 

returns,  by  justices  out  of  county, 

n,  28r 
removal  of  constable  for  not  pay- 
ing over  money,  n,  281 

execution  of  process  by  private 

person, n,  281 

cases  of  criminal  contempt,   in 
which  justices  may  punish,,  n,  281 

proceedings,  Ac, n,  282 

witness  refusing  to  be  sworn,  .  n.  282 

suits  against  unknown  persons,  n,  282 

constable  after  office  expired,.,  n,  28?. 

Justices  of  the  marine  court  of  New  York,  i,  87,  97 

powers  of;  in  certain  cases, n,  529 

[See  New  York.] 
Justices  of  the  supreme  court,  i,  87,  96,  n,  205 

289 
[See  Supreme  court.] 

Justices  of  the  superior  court, i,    38 

Juvenile  convicts,  to  house  of  refuge,  . . .  u,  724 

Keene,  town  Of,  fees  of  collector  in,  i,  382 

Kidnapping  another,  defined,  Ac, n,  684 

where  tried, n,  684 

consent;  when  not  defense, n,  684 

accessory  after  the  fact  in,. n,  684 

KMing  a  human  being,  when  murder,. . .  n,  677 

when  justifiable  homicide, n,  679 

when  excusable  homicide, n,  680 

when  manslaughter  in  the  first  deg.,  n,  680 

in  the  second  degree, n,  681 

in  the  third  degree,....* n,  681 

In  the  fourth  degree, n,  682 

in  heat  of  passion,  cruel  manner,  Ac,  n,  681 
in  passion,  by  dangerous  weapon, . .  n,  681 
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KSMng  a  human  being:  fim. 

by  mischievous  animal, n,  681 

by  bunting,  fo,boUer  of  steamboat,  n,  681 
by  physician,  white  intoxicated,  admin- 
istering medicine,  Ac., n,  682 

Kings,  county  of,  named, i,  80 

to  elect  one  member  of  assembly, . .  i,  160 

supervisors  o$  when  k  where  to  meet,  i,  339 

wreck  masters  in, i,  91 

overseers  of  highways  in, i,  333 

measurers  in, J,  335 

taxes  in, I,  381 

Kingston,  overseer  of  bridge  to  be  chosen,  i,  333 

Lading  vessels, n,  tit 

Lakes  ana  rivers,  navigation  of; i,  636 

Lancastrian  schools , x,  411 

La  fhyette,  town  o(  may  choose  trustees,  x,  335 

land,  liable  to  taxation, i,  360 

where  to  be  taxed, x,  361 

intrusion  on  public, x,    80 

unappropriated,   x,  200,  208 

taken  for  canals, i,  225 

of  towns, i,  311 

of  non-residents, x,  364 

tenure  of, i,  666 

persons  capable  of  holding  and  convey- 
ing, Ac., x,  66*7 

estates  in,  [See  Estates,] i,  669 

alienation  thereof; x,  688,  699 

title  to,  by  descent, x,  t02 

by  special  provisions  of  law, ix,      1 

by  devise, xx,    68 

by  judicial  sales, n,  189,  381,  382 

fraudulent  conveyances  and  contracts 

relating  to, , u,  138 

certain  interests  in,  cannot  be  conveyed, 

except  by  writing, xx,  138 

seal,  wnen  necessary, x,  689 

contracts  for  lease  or  sale  thereof  to  be 

in  writing,  Ac, «  xx,  139 

purchaser  o4  how  charged  with  notice 

of  bill  in  chancery, xx,  181 

bound  by  judgments  and  decrees, . .  u,  189 

371 

when  by  justices1  judgments, xx,  265 

actions  for  recovery  of,. . . *. ix,  312 

determining  claims  to, n,  321 

partition  ot, xx,  324 

trespass  on, . . xx,  349 

[See  Actons.] 

time  of  commencing, xx,  303 

injuries  to,  when  indictable, ..  xx,  715,  718 
possession  of,  summary  proceedings  to 

recover,  n,  623,  527 

«•  [See  Possession  of  land."] 

when  held  by  defendant  in  execution, 

after  sale, n,  529 

when  deserted  by  tenant,   how  re- 
covered,   ii,  528 

Landlord  and  tenant, 

duration  of  certain  agreements  in  city 

of  New  York, i,  695 

leases  for  one  year  and  under,  need  not 

be  in  writing, ix,  139 

but  for  more  than  one  year  must  be  in 

writing, xx,  139 

ib.  as  to  contracts  for  leasing  for  more 

than  one  year, ix,  139 

leases  for  life  must  be  sealed. i,  689 


Landlord  and  tenant:  piob. 

leases  for  more  than  three  years  to  be 

recorded, X,  714 

except  in  certain  counties, x,  715 

effect  of  new  lease,  after  surrender  of 

former, x,  695 

landlord  may  distrain  for  rent  or  service 

.  „    certain, i,  697 

distress,  how  made, xi,  51# 

landlord's  right  to  rent  for  one  year, 
where  goods  are  seized  in  execu- 
tion,..?  x,  691 

how  protected,  Ac, i,  691 

proceedings  if  tenant  deny  that  any 

rent  is  due, x,  691 

penalty  on  landlord  claiming  more  rerxt 

than  is  due, n,   520 

right  of  landlord  to  distrain  for  one 
year's  rent  on  property  of  insol- 
vent.     xi,     40 

when  surrogate  may  give  preference)  to 

rentdue, Vt     8g 

remedy  on  leases  for  life, i,   G98 

remedies  for  rents  dependent  on  life  of 

another, i,  e98 

ib.  of  executors  and  administrators,  i,  698 
ib.  of  grantees  &  assignees  of  lessor,  i,  698 

ib.  of  lessees  and  assignees, i,  698 

ib.  of  tenant  for  taxes  paid, i,  379 

ib.  for  assessment  of  highway  labor,  i,  467 
when  landlord  may  bring  ejectment  to 
recover  possession  of  demised  prem- 
ises,   ii,  521 

proceedings  how  stayed, n,  521 

lease  when  annulled, it,  522 

restoring  possession  to  lessee, ii,  521 

relief  in  equity  to  lessee, xi,  522 

summary  proceedings  to  get  posses- 
sion,   ii,  527 

remedy  against  tenant  for  waste,  . .  xx,  344 
when   landlord   may  defend   actions 

against  tenant, ix,  353 

attornments  by  tenants, i,  695  . 

possession  of  tenant  when  to  be  that 

of  landlord, ii,  306 

lessee  for  years  may  falsify  recoveries, 

ii,  351 
lease  to  become  void  on  tenant's  con- 
viction for  keeping  bawdy  house,  ir,  725 
tenancy  at  will  terminated  by  notice,  i,  69  G 

rights  of  landlord  after  notice, i,  696 

tenant  not  yielding  possession  after  he 

has  given  notice, i,  696 

holding  over  after  notice  to  quit,  . . .  x,  69G 
tenant  to  deliver  declaration  in  eject- 
ment, Ac.,  to  landlord, i,  C99 

Land-office,  commissioners  of.  who  to  be,  x,  103 
may  require  affidavits  and  may  admin- 
ister oaths, ii,  573 

their  clerk, x,  197 

their  general  powers  and  duties,  ...  i,  197 
to  superintend  public  lands, .. .  i,  106,  197 

to  direct  granting  thereof, r,  197 

Who  may  execute  powers  of  board,  x,  197 

how  convened, i,  197 

to  prescribe  form  of  letters  patent, .  i,  198 

clerk  of, x,  197 

may  make  compensation  for  failure  of 

title  to  lands  purchased  of  state,  .  i,  198 
may  leaso  improved  land, x,  198 
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Land-office :  Mo, 

expense  of,  to  bo  paid  out  of  treasury, 

i,  198 
their  powers  and  duties  in  respect  to 
survey  and  appraisement  of  unappro- 
priated lands, .' i,  198 

ib.  sale  of  unappropriated  lands,  ...  i,  200 
ib.  execution  of  grants  therefor,  . . .  i,  202 
ib.  removal  of  occupant,  from  lands 

resold, I,  206 

ib.  grants  of  land  under  water,  ....  i,  208 
ib.  trespassers  on  public  lands,  ....  x,  209 
ib.  lands  belonging  to  canal  fund,  . .  i,  210 

Lansingburgh,  inspectors  of  sole  leather 
in, i,    90 

Larceny,  grand, n,  699 

petit, n,  712 

of  written  instruments, n,  700 

of  lottery  tickets, xi,  700 

of  records,  papers,  Ac,  filed,  Ac, . .  n,  700 
property  in  another  state, n,  721 

Laws  pf  congress, I,  167 

Leaf  tobacco,  inspection  of, i,  527 

inspector  of,  in  New  York, i,    99 

Leap  year,  what  to  be, i,  663 

added  day  of,  how  computed, i,  563 

Lease, i,  694,  n,  521 

[See  Landlord  and  tenant.] 

Leases  for  lives,  recording  of, I,  715 

for  bawdy  house,  void, n,  725 

Lease  and  release,  conveyances  by,  may  be 
used, i,  689 

Lease,  entry  and  ouster,  in  ejectment  abol- 
ished,   'IT,  315 

Leasing  powers,  to  tenant  for  life, I,  683 

Leather,  inspection  of; I,  523 

inspectors  of, x,  90,  105 

Legacies,  when  to  be  paid, ir,     92 

bond  when  to  be  executed, n,    93 

payment  how  enforced, ir,    93 

when  made  to  father, n,    93 

when  to  guardian, n,     93 

when  to  be  invested u,    93 

duty  of  surrogate  in  respect  to,  when 

no  guardian, n,    93 

when  to  be  renounced  by  executor,  n,    96 

decree  for  payment  of, n,  98,  120 

payment  how  made, ix,    99 

abatement  of, n,  119 

suits  for, it,  118 

Legal  notices,  fee  for  publishing, 11,  667 

Legatee  may  witness  will,  but  bequest  to 

him  void, n,    65 

when  share  of  estate  to  be  saved  to 
him, ii,    66 

Legatees,  suits  by,  against  executors,  xi,  118,  470 

bond  therein, xi,  118 

proceedings  if  minors, ixj  119 

suits  to  be  referred,  proceedings  there- 
on,  n,  470 

costs  how  to  be  paid, n,  470 

when  to  sue  for  further  assets, ....  n,  470 
suits  against,  for  assets  received,. .  n,  471 
recovery  and  costs  how  apportioned,  ii,  471 

order  of  liability  for  debts, n,  472 

defense  in  suits  against  them, n,  473 

executions  against, n,  376 

actions  against,  by  child  born  after 
making  a  will, H,  476 

Legislature,  apportionment  of  members  of,  I,  149 


Legidaturt: 

how  chosen, 1,  93,  150 

ineligible  to  certain  offices, j;    93 

United  States'   officers  ineligible   to 

seats  in, i,     93 

members  of;   accepting  offices  under 

United  States, t,    93 

not  to  be  appointed  by  governor 

to  certain  offices, I,    93 

their  oath  of  office, x,  109,  111 

resignations  of; I,  111 

bribing  them,  Ac, n,  703 

being  justices  not  obliged  toact,  n,  236 
privileges  of  the  members,. . . .  i,  152 

punishment  of; \  153 

their  compensation, i,  159 

may  take  books  from  state  library, 

1,  216 

time  of  meeting, i,  152 

powers,  Ac,  of  the  houses,  i,  152 

quorum  and  course  of  proceedings, .  i,  152 

right  of  petitioning  secured, I,    85 

breach  of  privilege,  when  punishable,  t,  153 
applicants  to,  when  to  give  notice,  I,  81,  154 

contingent  expenses  of; I,  161 

enactment  of  statutes, i,  156 

time  when  to  take  effect, I,  156 

how  published, i,  166,  184 

chairman  of  committees  may  adminis- 
ter oaths, i,  167 

contested  elections, i,  158 

commission  to  take  testimony, t,  157 

how  issued,  executed,  Ac, 1,  167 

officers  of; I,  86,  93 

their  compensation, i,  160 

extra  sessions, I,  163 

may  remove  judges, i,    96 

to  choose  governor, i,    94 

other  officers, i,    95 

Legislative  officers,  classified, I,    85 

how  chosen  or  appointed,  Ac, i,    94 

ineligible  to  certain  offices, t,    93 

Intern/ administration, u,  74,  70 

[See  Administration.] 

Letters  of  attorney, x,  714 

[See  Attorney.] 

Letter*  patent,  form  of;  Ac, t,  198 

scire  facias  to  vacate, n,  699 

Letters,  sealed,  willfully  opening, n,  717 

reading  improperly, n,  717 

mahdously  publishing  contents  of,,  n,  717 
Letters  testamentary,  when  granted,  Ac,  n,    70 

to  whom, n,  76,  74 

their  form  and  effects n,    81 

application  to  supersede,  Ac, n,    74 

Letters,  threatening,  sending  to  obtain  pro- 
perty, Ac, ix,  698 

Levying  on  property,  by  officers,  without  le- 
gal process, n,  714 

Lewis,  county  of,  named, I,    80 

to  have  one  member  of  assembrr, . .  i,  150 
supervisors  ot  where  and  when  to 

meet, i,  339 

towns  in,  may  offer  rewards  for  des- 
truction of  wolves,  Ac, I,  334 

Lewiston  school  fimd, i,  458 

labels,  rights  of  parties  prosecuted  for,.,  i,    86 
actions  for,  within  what  time  to  be 
brought,   n,  307 
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~Ht  of  speech  and  of  the  press,  ....  1,    85 
wry  societies,  property  at,  exempt  from 

KALtion, ,,...4.... I,  360 

oso-y,  fiate,  who  trustees  of; i,  104 

regulations  concerning, I,  215 

nmeo  to  hawkers  and  peddlers,..  I,  168,  532 
to  keepers  of  taverns  and  groceries,  I,  631 

\  of  judgments,.. n,  3*71 

of  decrees  in  chancery, n,  189 

of  collectors'  bonds,. I,  319 

vtencwt-govtrnor,. . . 
when  and  Aow.to.be  chosen,  x,  86,  94,  lit 

oath  of  office, .... I,  109 

resignation  of; *...  I,  111 

Ilia  compensation, I,  191 

when  to  act  as  governor, i,  94,  163 

a\  commissioner  of  land,  office,  ......  i,  103 

m  commissioner  of  the  canal  fund,. .  i,  104 

a,  regent  of  the  university, x,  403 

may.  administer  oath  of  office, i,  109 

president  of  the  senate, I,  163 

[See  Governor.] 
natation  of  suits  relating  to  real  estate,  u,  303 

in  favor  of  people, n,  304,  308 

of  their  grantees, n,  804 

suits  after  patents  declared  void,  . .  n,  304 

entries  on  lend, n,  304 

rules  as  to  adverse  possessions,  Ac,  n,  305 

descent  cast^ „ n,  306 

exceptions  for  infancy,  insanity,  Ac.,  n,  306 
death  of  persons  under  disability-, .  n,  306 

demand  of  dower, i,  693 

claims  under  will, I,  699 

of  personal  actions, n,  306 

certain  actions  within  six  years,  n,  307 

others  within  three, n,  307 

'  others  within  two, D,  307 

others  within  ten, n,  808 

against  sheriffs,  Ac,  for  escapes,  n,  307 
when  cause  of  action  deemed  to 

have  accrued, n,  308 

persons  under  disabilities,  n,  306,  309 
suits  on  notes,  Ac,  of  corpora- 
tions,  n,  810 

suits  by  executors,  Ac, n,  809 

suits  against  persons  out  of  state, 

n,  309 

suits  by  the  people, n,  308 

for  penalties  and  forfeitures,  ...  n,  308 

general  provisions  applicable  to,....  n,  308 

suits  by  aliens;  time  of  war,  .  n,  309 

arrest  or  reversal  of  judgment,  n,  310 

defendant  dying; n,  309 

plaintiff  so  dying, n,  309 

suit  prevented  by  injunction,. .  n,  310 

lb.  by  privilege, u,  309 

commencement  of  suits, n,  308 

time  of  existence  of  disability,  n,  310 

two  or  more  disabilities, u,  310 

new  promise  to  be  in  writing,,  n,  310 
.  exceptions  for  disabilities,  ....  u,  309 
h  particular  cases, 

liability  of  directors, I,  569 

wills,  real  estate, x,  699 

suits  under  law  against  usury, .  I,  726 
time  of  bringing  extended  in  suits 

by  and  against  executors,  Ac.,  n,  467 
time  of  bringing  scire  facias,. .  n,  598 
for  bringing  writs  of  error,  f . .  n,  616 

n.— in 


Idm&ation,  £&,  in  particular  oases:  tiem 

of  appeals, n,  628,  §84 

[See  Appeals.] 
time  for  criminal  prosecutions,  u,  749 
. .  for  indictment  for  marrying  in  false 

character n,  896 

for  prosecutions  under  law  relative 
to  profane  swearing,  Ac......  i,  630 

Limited  partnership*,  how  formed, I,  716 

regulations  concerning, i,  716 

Limited  divorces  f n,  152 

Lineal  and  collateral  warranties,. i,  689 

Liquors,  spirituous,  excise,  Ac, t,  681 

inspection  of  certain, i,  626 

not  to  be  sold  in  court  houses,  ....  ti,  302 
nor  sold  or  used  in  jails  or  prisons,  ex* 

eept,  Ac, w n,  44ft,  819 

Lie  pendens,  in  chaoeery,  notice  ofJ  how  to 

be  given  to  affect  land, r*,  181 

Meraturefund, I,  196 

income  how  to  be  distributed, r,  405 

LheroU,  inspection  of, i,  513 

inspectors  of.  Ac, 4  9ft,  105 

Livery  0/  seisin,  abolished, 1,  686 

Lmugsion,  county  of,  named, 1,    80 

to  have  two  members  of  assembly, .  1,  101 
*  supervisors  ot,   when  and  where  to 

meet,.. -. i,  S89 

Loan  officers, 1,    89 

how  appointed,  Ac, i,  lOp 

to  give  bonds,  Ac, 1,  348 

tlieir  powers  and  duties, t,  348 

not  eligible  to  office  of  supervisor, . .  1,  318 

suits  by  and  against, n,  494,  497 

Loans,  interest  allowed  on, r,  728 

Loans,  forced,,  prohibited, i,    83 

temporary,  by  state, 1,  171 

Location  of  the  public  officers  of  the  state,  z,    85 

LocJqport,  drawing  water  at, 1,  260 

Loss  of  papers,  how  proved  by  certificate  of 

officer, n,  573 

Lost  notes,  recovery  on, n,  423 

Lotteries,  unlawful,  .prohibited, x,  618 

penalty  for  setting  up,  Ac., 1,  618 

ib.  for  printing,  Ac,  notices  of; ... .  n,  618 
ib.  for  selling  or  procuring  tickets,  .  1,  618 
ib.  for.  offering  for  sale  property  de- 
pendent on  drawing, 1,  619 

ib.  such  property  forfeited, 1,  619 

remedy  to  purchasers  of  ticket,. ...  1,  619 

prizes  in,  forfeited, I,  619 

registering  offices  prohibited, ......  1,  620 

also  selling  chances,... 1,  620 

insuring  tickets  in  any  lottery  forbid- 
den,     1,  620 

certain  transfers  void, 1,  620 

tickets  not  to  be  sold  without  license,  1,  620 

licenses  by  whom  granted, i,  621 

ib.  on  what  terms, i,  621 

to  be  recorded,  Ac., 1,  621 

bonds;  prosecution  of,  Ao, 1,  621 

fee  for  licenses, x,  622 

evidence  in  prosecutions, 1,  624 

forgery  of  tickets, 1,  624 

grand  juries  to  be  charged  as  to  this 

subject, t,  626 

Lumber,  inspectors  of;  Ac, 1,    90 

their  powers  and  duties, 1,  514 

1,686)11,53 

[See  Mots,  Umatics,  &.] 
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MA 

Madison,  county  of;  named, ....  i,   so 

to  have  three  members  of  assembly,  i,  160 
supervisors  o£  when  to  meet,  Ac, . .  i,  339 

inspector  of  sole  leather  in, I,    90 

Morning  limb  or  member, n,  683 

cattle,  maliciously,    n,  717 

Majority  of  persons  authorized  by  law,  may 

act  upon  meeting  of  all, n,  675 

Malicious  prosecution, , n,  671 

trespass,  n,  716 

Managing  steamboats, n,  717 

Mandamus,  writs  of,  return  to  be  made  to 

first  writ, n,  607 

pleadings,  trial  and  practice  in,. . . .  n,  608 

power  of  court  to  fine  on, n,  608 

error  from  certain  decisions  on,  in  oases 

where  people  are  interested, I,  236 

aughter  in  the  first  degree, n,  680 

in  the  second  degree, n,  681 

in  the  third  degree, n,  681 

in  the  fourth  degree, n,  68S 

punishment  for  different  degrees, . .  n,  682 
Manufacturers,  to  be  discharged  from  ju- 
ries,   n,  432 

Map  of  the  state, i,  182 

of  the  canals, I,  218 

Maps  of  towns, I,  82,  182,  322 

of  state  lands, I,  199 

of  tracts  for  assessors, i,  365 

of  election  districts, i,  121 

MarUctown,  electors  of,  to  choose  trustees,  i,  333 

Marine  hospital, I,  215,  391 

Marine  court, n,  233 

Mariners,  unwritten  wills  by, n,    61 

Marriage,  requisites  of; n,  144 

when  incestuous, n,  144 

when  void  after  nullity  declared,  . .  n,  144 

polygamy  forbidden, n,  144 

during  absence  of  husband  or  wife,  n,  l44 
effect  of  pardon  in  certain  cases  on,  n,  146 

who  to  solemnize, n,  146 

and  how, n,  146 

facts  to  be  ascertained, n,  146 

entry  in  books, n,  146 

solemnizing,  in  certain  cases  a  misde- 
meanor,   n,  146 

certificate  of, n,  146 

filing  and  entry  thereof, n,  146 

how  far  evidence, n^  146 

among  Quakers  and  Jews, n,  147 

effect  of;  on  prior  will, n,    64 

promises  on  consideration  of;  to  be  in 

writing,  n,  140 

but  mutual  promises  to  marry,  need 

not  be, n,  140 

divorces  for  nullity  of  contract,  . . . .  n,  147 
dissolving  marriage  for  adultery, 

n,  150 

limited,  or  separations, n,  152 

marriages,  unlawful,  bigamy  and  polyg- 
amy, punishment  of, n,  709 

cases  excepted  from  punishment, 

n,  709 
In  what  county  indictment*  Ac,,  may 

be  had, n,  f09 

single  persons  marrying  those  al- 
ready married, n,  710 

Incestuous,  punishment  for,...  n,  710 
Married  women,  cannot  devise  land,. . . .  n,    68 


letters  of  administration  to, n,    71 

administration  on  their  estates,. . . .  n,     76 
who  deemed  inhabitants,  under  law  of 

divorce, n,  164 

conveyance  by, I,  T09 

powers  to,  Ac., I,  682 

settlements  of,  under  poor  law,  . . . .  i,  613 
[See  Divorce,  dower,  dbc] 

Marshals  of  cities, i,     88 

local  officers, i,     92 

how  appointed,  4a, i,     9T 

oath  of  office, ; i^  118 

certain  duties  of; I,  627,  n,  308 

actions  on  their  bonds, n,  602 

refusing  to  apprehend  criminals,  &&,  n,  706 

Master,  killing  o$  by  servant, n,  677 

Masters,  apprentices  and  servants, n,  160 

[See  Apprentices  and  servants.] 

Masters  in  chancery,  powers,  Aa, n,  293 

[See  Chancery,  court  of] 

Mayhem,  punishment  of, n,  683 

Mayor  of  Albany,  state  canvasser, I,  137 

Mayors  of  cities,  how  appointed,  Ac., .  1,  89,  106 

local  officers, i,     91 

oath  of  office, ^  109 

authority  in  solemnization  marriages,  n,  146 
in  cases  of  forcible  entries  and  de- 
tainers,    t n,  613 

in  removing  tenants, n,  628 

to  require  sureties  of  the  peace,  n,  727 
in  the  arrest,  Ac,  of  offenders,  n,  729 
as  to  beggars  and  vagrants,  . ..  I,  686 

lottery  venders, \  621 

profane  cursing  and  swearing, .  i,  626 

proof,  Aa,  of  deeds, I,  708 

[See  also  the  several  cities  in  this  index.] 
Mayors  of  certain  cities  in  Europe  may  take 

proof;  Ac.,  of  deeds, i,  708 

Mayors'  courts,  by  whom  held,  Ac, n,  226 

proceedings  in, u,  227 

signing  records  and  taxing  costs  in,  n,  292 
Meal  and  flour,  inspectors  of;  how  appoint- 
ed, Ac.,  I,  89,  105,  496 

Measurers,  in  Clinton  and  Essex, i,  336 

in  Kings,  Queens  and  Richmond, . . .  I,  335 

Measures, i,  563 

Medical  societies,  to  require  physicians  to 

become  members, I,  398 

charges  preferred  to,  agst  members,  ^  398 

proceedings  thereon, I,  399 

powers  and  duties  as  to  students  of 

medicine,  i,  400 

Medicine,  students  of; j;  400 

Meetings,  religious,  disturbance  of; I,  627 

town,  i,  312 

Members  of  the  assembly, I,  86,  93 

resignation  of;..... i,  111 

of  the  legislature,  apportionment  o£,  Aa, 

\  149 

their  privileges,  Aa, i,  162 

their  compensation, i,  169 

Merger,  expectant  estates  not  defeated  by,  i,  674 

Mesne  profits,  action  for,  abolished, n,  319 

how  recovered  in  ejectment,.,  n,  319,  353 
liability  of  purchasers  during  suit,,  n,  363 

Messengers  to  legislature, . ..I,     86 

under  election  law, i,  140 

of  electoral  votes, i,  143 
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Mue  boards  and  stones,  on  highways,  I,  463,  486 
maliciously  injuring  or  defacing, ...  ti,  718 

JfiWfa,  righto  of; '.i,    83 

law, I,  257 

when  not  to  be  called  oat, i,  146 

expenses  of,  charged  on  general  fund,  i,  192 

MM  dams,  maliciously  destroying, n,  718 

or  embankments  for  supporting, ...  n,  718 

maliciously  injuring, n,  718 

[See  act  of  1829,  in  voL  m.  requiring 

notice  to  be  given  of  applications  to 

legislature,  for  leave   to  erect,  in 

certain  waters.] 

JfiBt  in  money  of  account, I,  564 

Minerva,  collector  of; I,  382 

Mums,  regulations  concerning, i,  252 

exceptions  ot,  in  patents] I,  198 

Ministers,  of  the  gospel, 

certain  properly  exempt  from  taxation,  I,  361 

may  solemnize  marriages, n,  145 

their  duties  thereupon, n,  145 

may  not  disclose, n,  422 

of  United  States,  when  they  may  take 

proof;  Ac,  of  deeds, i,  708 

Minors.  [See  Infants.] 

Minor  convicts,  where  imprisoned, n,  724 

Minutes  of  inspectors  of  elections, i,  128 

of  town  meetings, I,  316,  323 

Misdemeanors,'  punishment  of, n,  719 

violations  of  statutes,  declared  to  be,  n,  719 
other  eases, 

petit  larceny, n,  712 

extorting,  by  threatening  letters, . .  n,  712 
making,  Ac.,  conveyances  to  defraud 

creditors, n,  713 

insolvent  debtors  concealing  property, 

Ac,  in  inventories, n,  713 

buying  lands  in  suit, li,  713 

buying,  Ac,  pretended  titles, n,  713 

conspiracies, ; n,  714 

false   imprisonment  under  pretended 

process,  Ac, n,  714 

levying  on  property  under  such  process, 

n,  714 
dispossessing  occupant  of  lands  under 

such  process, n,  714 

compounding  misdemeanors,  Ac,  . .  n,  714 

racing  animals  near  a  court, n,  715 

criminal  contempts, n,  715 

malicious  trespass  on  lands, n,  715 

malicious  injury  to  fruit  trees,  Ac,,  n,  715 

severing  produce  from  soil, n,  715 

carrying  away  property  severed  from 

freehold, n,  715 

digging  on  city  lots, n,  715 

improperly  influencing  jurors, n,  716 

ib.  referees  and  arbitrators, n,  716 

furors  promising  to  give  verdict  for 

any  party, n,  716 

receiving  papers,  Ac,  without  disclosing 

same, n,  716 

partiality,  Ac,  in  drawing  jurors, . .  n,  716 
posting  another  for  not  fighting  duel,  n,  716 
posting  another  for  not  sending,  Ac, 

challenge,..'. n,  716 

reproaches  printed  or  written  for  not 

fighting  duel, n,  716 

intoxicated  persons  administering  medi- 
cine, Ac,  u,  717 


Mbdemeanors,  sum. 

selling  poison  without  label, n,  717 

unduly  loading  vessels,  to  endanger 

life, n,  717 

negligently,    Ac,    bursting   boiler   of 

steamboat, n,  717 

malicious  maiming  of  cattle, n,  717 

cruelty  to  animals, n,  717 

willfully  opening  sealed  letters,....  n,  717 

or  reading  them, n,  717 

or  publishing  their  contents, n,  717 

destroying  toll  or  public  bridges,  . .  n,  718 

destroying  mill-dams,  Ac, n,  718 

removing  monuments  in  boundaries,-  n,  718 

defacing  or  altering  them, n,  718 

cutting  down  boundary  trees, n,  718 

injuring  mile-boards,  Ac, n,  718 

auctioneers  neglecting  to  make  certain 

reports, n,  718 

selling  offices,  buying  deputations,  Ac, 

n,  718 
public  officers  neglecting  duties, ...  n,  719 
disclosing   fact   of   indictment  being 

found,   n;  750 

disobeying  command  of  sheriff  Ac,  to 

render  assistance, n,  771 

sheriffs,  Ac,  refusing  to  execute  certain 

process, n,  706 

refusing  to  receive  persons  committed 

tojaU, n,  706 

willfully  suffering  escapes, n,  706 

persons  escaping  from  county  jails,  n,  707 
maliciously  suing,    Ac,    in   name   of 

another,  without  consent, n,  571 

officers  granting  process  or  certificate 

to  arrest  fugitives  from  service, .  n,  582 
concealing,  removing,  Ac,  persons  en- 
titled to  habeas  corpus, n,  692 

defendant  in  quo  warranto  refusing  to 

deliver  papers,  Ac,  after  judgment,  n,  604 
extortion  in  taking  greater  fees  than 

those  allowed  by  law, n,  669 

in  receiving  fees  for  services  not  ren- 
dered,   n,  670 

officers  under  election  law,   guilty  of 

willful  neglect  or  corrupt  conduct,  I,  145 
persons  guilty  of  bribery,  menace  or 

other  corrupt  means, I,  145 

violating  election  law, I,  146 

breaking  or  lowering  canal  walls  or 

erections, I,  235 

false  bill  of  lading, I,  242 

opening  any  lock-gate,  Ac,  or  destroy- 
ing any  bridge, I,  249 

destroying  or  breaking  any  lock,  Ac,  I,  249 
town  clerks  neglecting  to  return  names 

of  constables, i,  323 

master  of  vessels  violating  certain  pro- 
visions of  health  law, I,  390 

any  person  violating  certain  other  pro- 
visions of  that  law, I,  390 

opposing  health  officer  in  performance 

of  duty, I,  391 

entering   quarantine    ground  without 

authority, I,  391 

holding   intercourse  with  vessels   at 

quarantine  without  authority, . . . .  I,  891 
violating  regulations  for  the  preserva- 
tion of  the  public  health  in  the  city 
of  New  York, t  891 


Digitized  by  VjOOQ IC 


880 


GENERAL  INDEX. 


keepen  of  boarding  tad  lodging  houses 
and  masters  of  vessels  neglecting, 
Ac, I,  391 

persons  violating  quarantine  regulations 
at  Albany,  Troy  or  Hudson, x,  395 

masters  of  vessels  violating  certain 
provisions  of  health  law  as  to  Brook- 
lyn,   1*  395 

other  persons  doing  like, i,  396 

violating  orders  of  board  of  health,  I,  396 

ferrying  without  license,  except  in  cer- 
tain cases,  \ J,  487 

selling  goods  by  auction  in  violation  of 
auction  law, I,  490 

auctioneer  accepting  appointment,  Ac, 
from  other  states, x,  492 

selling  goods  except  certain  article*, 
other  than  in  day  time, i,  496 

persons  guilty  of  deceit  in  execution  of 
auction  law,  or  of  evading  it,. .'. .  X,  496 

intermixing  improper  substances  with 
hops, I,  635 

adulterating  distilled  spirits,  or  selling 
such  adulterated  spirits, I,  636 

counterfeiting  or  defacing  brands  or 
marks, I,  530 

injuring  or   defacing  mile-stones,  or 

mUe-boards, x,  486 

or  a  guide-post, i,  486,  u,  718 

overseers  of  poor  or  other  officers  con- 
fining lunatics,  except  in  manner 
authorized  by  law, i,  588 

supervisors  or  overseers  of  poor  neg- 
lecting to  provide  for  support  of 
bastards, x,  609 

sending  or  taking  slaves  or  servants 
out  of  this  state,  except  as  autho- 
rized by  law, I,  610 

cheating  at  play, i,  614 

winning  or'losing  $25  within  24  hours, 

I,  615 

wreck-masters  and  other  officers  violat- 
ing provisions  of  law  relating  to 
wrecks, j,  647 

not  delivering  wrecked  property, .. .  I,  648 

defacing  marks,  destroying  invoice, 
Ac, I,  648 

driver  of  carriage  running  his  horses,  i,  649 

owner  of  wood  lands  negligently  set- 
ting fire  to  woods,  or  suffering  fire  to 
extend  beyond  his  own  land,  . . . .  i,  650 

refusing  to  assist  in  extinguishing  fire, 

i,  660 

defacing  marks,  or  putting  false  marks 
^  on  floating  timber, i,  652 

violating  law  in  regard  to  pawnbrokers, 

I,  660 

partners  in  a  limited  partnership  guilty 
of  fraud, ^  719 

sheriff,  Ac.,  suffering  insolvent  to  escape, 

n,    46 

ministers,  Ac,  solemnizing  marriages 
in  certain  cases, n,  145 

Shakers  or  others  secreting  or  carrying 
child  out  of  state, u,  166 

counsellors,  Ac.,  guilty  of  deceit  or  col- 
lusion,   n,  298 

selling  liquors,  Ac, -in  court  house,,  n,  302 

selling  Uquors,  Ac,  in  jails,...  n,  449,  819 


snsaeinoanorsc 

setting  up  or  drawing 

lotteries, h  618 

printing  or  publishing  notice  of  such 

lotteries, I,  618 

selling  or  procuring  tickets  in  such 

lotteries, x,  616 

offering  for  sale  any  property  dependant 

on  drawing  of  lottery, I,  619 

keeping  office  for  registering  ntunber 

of  tickets, X,  620 

Belling  chances  in  illegal  lotteries,  an* 

insuring  tickets  in  such  lotteries, .  I>  620 
insuring  tickets  in  lawful  lotteries,.  1/  620 
selling  lottery  tickets  without  license,  x,  620 
selling  shares  of  tickets  except  those 

authorized  by  law, 1;  624 

racing  of  animals, x,  625 

all  offences  against  the  laws  relating 
to  excise  and  to  the  regulation  of 

taverns  and  groceries, 1,  636 

attaching  line  to  machinery  of  steam- 
boat, except,  Ac, X,  638 

Money  of  account, 2,  863 

Moneyed  corporations, X,  54T 

[See  Corporation*,  mental] 

Monroe,  county  of,  named, I,    80 

to  have  three  members  of  assembly,  I,  151 
supervisors  0$  when  and  where  to 

meet,    1,339 

Montezuma,  superintendent  of  salt  springs,  x,    89 

how  appointed,  Ac, J,  106 

Montgomery,  county  of,  named, 1,    80 

to  have  three  members  of  assembly,  j,  150 
supervisors  0$  where  A  when  to  meet,  x,  339 

inspector  of  sole  leather  in, x,    90 

Hamilton  county  to  act  with, 1,  359 

Montgomery,  town  of,  school  moneyB  in, . .  x,  455 

Month,  term  how  construed, x,  563 

how  to  be  computed  in  calculating 

interest,   .,..,. 1,727 

Monuments  erected  to  fix  boundary  lines, 

maliciously  injuring  them, n,  718 

defacing,  altering  marks  of;  Ac, . . .  n,  718 
Mortgagees,  alien  tenants  may  attorn  to, . .  x,  696 

not  to  maintain  ejectment, n,  321 

remedies  of.  [See  Mortgagee.] 

Mortgagee,  when  aliens  may  take, x,  009 

by  parties  having  power  to  lease, .. .  x,  683 
covenants  not  to  be  implied  in,  ... .  x,  689 
remedy  on,  when  confined  to  land, .  x,  689 
may  be  given  of  lands  held  adversary,  x,  690 
when  for  purchase  money,  to  have  pre- 
ference,   1,  700 

on  lands  inherited  or  devised,  by  whom 

to  be  paid, x,  100 

to  be  recorded, t,  106 

cancelling, x,  106 

consequence  of  omission,  .........  x,  101 

certain  deeds  with  defeasances  to  be 

recorded  as, x,  108 

proof,  Ac,  on  which  to  be  recorded,  x,  101 

duty  0/  recording  officer, i,  112 

how  discharged  of  record, x,  113 

assignment  of;  recording  of; x,  115 

to  the  state, X,  116,  211 

discharge  thereof; x,  186 

assignment  thereof; x,  186 

prior  incumbrances  when  to  be 
paid, X,  186 
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Mortgages  to  (he  state: 

foreclosure  thereof, . . .  t,  211,  n,  668 
mortgaged  lands  when   redeem- 
able,   i,  186 

surplus  moneys  on  sale  thereof  i,  186 

claims  thereto) i,  186 

fees  of  clerks  for  recording, ...  I,  350 

to  ban  offioefs,  provisions  as  to,  ....  x,  343 
of  lands  of  deceased  persons,  upon 

surrogate's  order, n,  104 

of  lands  of  infants, n,  202 

of  lands  of  lunatics,  Ac., n,  66 

actions   of  ejectment,    on    mortgages, 

abolished,.. ii,  321 

power  of  ohancery  on  bills  for  fore- 
closure or  satisfaction  thereof,  . .  n,  198 

may  decree  sale  of  premises, n,  199 

and  payment  of  balance  due, n,  199 

no  suit  on,  at  law,  after  bill  filed,. .  n,  199 

bill  to  state-  proceedings  at  law, . . .  n,  199 
if  judgment  have  been  recovered  at . 
law,  how  execution  to  be  returned, 

n,  200,  382 
equity  of  redemption  not  to  be  sold 

thereon, n,  382 

directions  on  execution, '.  u,  382 

sales  by  whom  and  when  made, . . .  n,  200 

deeds  thereon, it,  200 

proceeds  of  sales, n,  200 

surplus  when  to  be  invested, n,  200 

bill  on  mortgage  payable  by  install- 
ments, when  to  be  dismissed,  . . .  n,  201 

staying  proceedings  thereon, n,  201 

sale  of  part  of  premises, n,  201 

sale  for  subsequent  installments,  . .  n,  201 

when  whole  of  premises  to  be  sold,  n,  201 

application  of  proceeds, n,  201 

foreclosure  ofj  by  advertisement,  . .  n,  664 
requisites   to   entitle   party  to   fore- 
close, . . . ; n,  565 

notice  of  sale,  publication,  postpone- 
ment, Ac, q,  565 

notice  of,  to  be  served  in  certain  case,  n,  668 
•ale,  its  effect;  proof  of,  how  preserved, 

n,  566 
right  of  mortgagee  to  purchase,  evi- 
dence thereof, ix,  567 

[See  Conveyance,  Dower.'] 
Mortgagor \  absent,  concealed  or  non-resident, 

proceedings  against, ...  ix,  193 

[For  other  matters,  see  Mortgages.'] 

Mother,  of  pauper  bound  to  support  him, .  i,  566 

•  absconding,   . i,  56*7 

of  bastard  child,  liabilities,  Ac,. ...  i,  595 

[See  Bastards.] 

when  to  be  guardian  of  infant,  . . . .  i,  666 

when  to  inherit,  and  how, i,  103 

when  po  consent  to  binding  out  of 

child, n,  161 

[See  Child,  and  ChMrm.] 

Motions,  depositions  on, H,  575 

Murder  defined, n,  677 

in  the  first  degree, n,  677 

in  the  second  degree, n,  677 

killing  in  a  duel  out  of  the  state,  when 

to  be, n,  677 

punishment  of, n,  676 

Nature,  crime  against,  how  punished,  n,  711 
certain  proof  suffirientin  trial  for, .  n,  760 


Navigation  of  canals,  ;..i..<. n,  238 

of  rivers  and  lakes, n,  636 

[See  Canals,  Ships  and  Steamboats.] 
Ne  exeats,  second  application  for,  not  to  be 

made  to  masters, . .  * n,  179 

certain  orders  therefor,  void,  Ac, . .  n,  179 
Negfed  of  public  officers,  how  punished, . .  I,  146 

n,  719 

Negligence  in  lading  vessels, n,  717 

[See  Officers,  punishment  qf.] 
Nets,  obstructing  Hudson  river,  Ac.,  by,  when 

prohibited, I,  636 

provisions  concerning  their  use, ....  V  040 
»•       [See  Fisheries.] 

Newspapers,  notices  in,- , n,  512 

Newburghi  inspector  of  sole  leather  for, . .  i,     90 

New  trials,  of  feigned  issues, n,  150 

in  ejectment, n,  319 

may  be  granted  by  common  pleas, .  n,  217 

in  criminal  cases, n,  766 

New  Utrecht,  racing  at,  forbidden, n,  626 

New  York,  city  and  county  of, 

to  have  eleven  members  of  assembly,  i,  150 
rights  of  corporation  recognized, . . .  i,  208 
corporation  to  appoint  public  adminis- 
trator,    .- n,  122 

to  be  responsible  for  him,  ....  n,  131 
agreements  for  occupation  of  land,  Ac., 

in, i,  695 

aldermen,  judges  of  common  pleas, .  u,  224 

of  general  sessions, n,  225 

when  to  act  as  coroner,  ......  n,  768 

alms  house,  commissioners  of,  powers 

as  to  fathers  of  bastards, I,  608 

assistant  justices  in,  how  appointed,  Ac., 

I,  88,  92,  100 
clerks  of,  appointed,  Ac, ...  I,  88,  100 

courts,  when  held  by, B,  233 

auctioneers  in, I,  89,  106 

[See  Auctioneers.] 

bastards,  fathers  o$ I,  609 

biUs  and  notes,  where  presented,  Ac,  in 

case  of  pestilence, I,  728 

board  of  heatth,  who  to  oompose  it,  .  I,  383 
may  supply  certain  vacancies, . .  I,  105 
•  their  powers  and  duties, . .  I,  383,  723 
boarding  houses,  keepers  of,  their  duties 

as  to  transient  persons  dying  in, .  n,  132 
branch  pilots  in,  how  appointed,  Ac,  i,    89 

105 
bridewell,  commissioners  of,  powers  as 

to  fathers  of  bastards,. . . . : i,  609 

chamberlain  of,  to  be  county  treasurer,  I,  343 

circuit  courts  in, n,  210,  213 

clerk  of,  . . .-. n,  216 

clerk  of  city  and  county, . .  i,  92,  103,  107 

removal  of,  on  charges, I,  113 

vacancy  in  office, I,  113 

to  be  clerk  of  common  pleas, . .  u,  225 
to  return  names  of  assessors,  Ac,  i,  379 
of  marine  court,  how  appointed, 

Ac,  ..... .. I,  88,    98 

of  oyer  and  terminer  and  general 

sessions, I,  92,    98 

of  police  office,  appointed,  .  I,  88,  100 

of  superior  court, i,  89,    98 

commissioners  of  deeds  in,  their  num- 
ber, Ac,  I,  88,  90,  91,    97 

their  duties  and  powers, n,  293 
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Jfrw  York,  city  and  county  of,  commissioners  :pagk. 

of  health, I,  383 

of  loans  in, z,  343 

common  pleas,  court  ofj  by  whom  held, 

n,  224 

its  powers,  Aa, zz,  225 

costs  in, zz,  638 

coroner  of,  how  elected,  Aa,. ...  i,  88,  102 
courts  in,  place  of  holding,  when  and 

how  to  be  changed, zz,  301 

crier  of  supreme  court  in, z,  81 

criminal  courts  in,  their  jurisdiction,  zz,  171 

deaf  and  dumb,  institution  for, z,  465 

district  attorney  of,  his  compensation,  z,  356 

duties  under  health  law, ......  z,  394 

first  Judge  of  common  pleas,  how  ap- 
pointed, Aa, I,  87 

fishing  at  and  below, z,  641 

grand  jurors,  lists  of;  how  prepared,  zz,  743 

when  and  how  returned, n,  744 

harbor  masters  in,  Aa, z,  89,  105 

hsaUh  officers  for,  enumerated,  Ac.,. .  i,  383 

how  appointed,  Ac., z,  91,  105 

their  powers  and  duties, x,  383 

ib.,  in  respect  to  effects  of  de- 
ceased persons  at  quarantine,  n;  125 
health  of,  rules  for  its  preservation,  .  2,  383 
penalties  for  their  violation,  . . .  z,  387 
inspector  of  distilled  spirits  in,. .  *. . .  z,  91 

of  flour  and  meal, I,  89 

of  beef  for  Jews, z,  89 

of  pot  and  pearl  ashes, z,  89 

of  flaxseed  in, z,  90 

of  leaf  tobacco  in, z,  90 

of  fish  or  liver  oU, z,  90 

of  hops  in, ; I,  91 

inspector-general  and  cullers  of  staves  and 

heading  in, I,  90 

inspectors  of  beef  and  pork  in, z,  89 

of  sole  leather  in, X,  90 

of  lumber  in, I,  90 

offishin, I,  90 

Jurisdiction  of  courts, IX,  771 

Jurors  in,  how  selected,  drawn  and  sum- 
moned, Ac., zz,  433 

new  panels  of;  in, ix,  434 

leases  in, z,  695 

marine  court,  justices  of;  how  appoint- 
ed, Ac., X,  88,  97 

to  hold  court, zz,  333 

clerk  ot;  how  appointed,  Aa,  z,  88,  98 

marine  hospital, z,  391 

mayor,  recorder  and  aldermen,  to  be  su- 
pervisors of, ^  341 

navigation,  preservation  o$ z,  636 

notaries  public  in,  Ao, z,  88,  90,  97 

oyer  and  termvner,  courts  of,  in,. . . .  zz,  213 

penalties  for  violating  health  law, . . .  z,  387 

pilots,  appointment  of, z,  89,  105 

duty  of,  under  health  law,  ....  z,  385 

physicians,  duties  under  health  law, .  z,  388 
public  administrator,   how  appointed, 

Aa, it,  122 

oath  of  office, zz,  122 

bond, II,  122 

his  commissions,  Aa, u,  123 

public  administrator, 

his  powers  and  duties, zz,  123 

quarantine,  and  regulations  in  nature 

»         °t X,  385 


New  York,  city  and  county  of,  quarantine:     Mam 
vessels  and  persons  subject  to, .  Z,  385 
regulations  concerning  them, 

z,  386 

duty  of  pilots, z,  386 

persons  dying  at, zz,  123 

recorder  of, z,     88 

to  hold  court  of  general  sessksis, 

zz,  226 
may  sit  in  oyer  and  terminer,  .  zz,  213. 
and  in  special  sessions,...  n,  333 
register  ot,  how  chosen,  Ao,  X,  87,  103, 107, 

a  local  officer, x,    92 

resignation  of; x,  111 

removal  of; z,  113 

vacancy  in  office, z,  113,  118 

duties  in  recording  of  conveyan- 
ces,  z,  716 

his  office  hours, n,  396 

his  fees, zz,  659 

registry  of  inhabitants, x,  122 

school  moneys,  how  apportioned  to, .  I,  414 

how  distributed,  Aa, z,  414,  447 

sheriff,  bond  of, z,  361 

his  powers, x,  362 

sittings  of  supreme  court  in, zz,  213 

special  Justices  of,  how  appointed,  Aa, 

Z,  88,  100 

special  sessions,  courts  of,  in, n,  233 

superior  court,  officers  of;  how  appoint- 
ed, &o, z,  88,  96 

certain  powers  of, xz,  292 

surrogate  of,  hi*  duties  in  oases  of  pub- 
lic administration, n,  123 

wardens  of  the  port  in, z,  89,  106 

wrecks,  notices  to  be  published,  . . . .  x,  647 
Next  friend  for  infant  plaintiff,  when  ap- 
pointed,   ZZ,  464 

ib.  injustices'  courts, zz,  348 

Next  of  kin,  distribution  to, n,    99 

actions  against   them  for  assets   re- 
ceived,   zi,  470 

recovery  how  apportioned,....  n,  411 
suits  between  them  for  contribution,  zz,  471 
costs  against  them  how  apportioned,  zz,  471 
how  discharged  from  judgments, . . .  zz,  472 

order  of  liability  for  debts, zz,  472 

defence  in  suits  against  them, zz,  472 

Niagara,  county  of,  named, z,    80 

to  have  one  member  of  assembly, . .  I,  151 
supervisors  of,  where   and  when  to 

meet, z,  339 

Nominations  to  office, z,  91,  107 

Nonresident  creditors  may  petition  under 

insolvent  acts,  Aa, n,    37 

Non-resident  debtors, zz,  1,  36,  41 

[See  Absconding,  concealed,  Ac*,  debtors.] 

Nonresident  executor, "...  zz,     72 

Nonresident  intestates, zz,     76 

Nonresidents,  lands  of,  how  assessed  under 

taxlaw, z,  364 

ib.  under  highway  law, z,  466 

Nonsuit,  not  after  verdict, n,  371 

Nonuser,  a  forfeiture, z,  657 

Notaries  public,  their  number, x,     88 

how  appointed,  Aa, z,    91 

where  to  reside, z,    92 

oath  of  office, i,  110 

their  powers  and  duties, zx,  294 
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Public:  pa«*. 

liability  for  misconduct, n,  294 

ib.  in  case  pestilence  in  New- York,    i,  722 
their  protests,  Ac.,  when  evidence,,  n,  294 

their  fees, n,  666 

Notes,  promissory,  and  other  instruments, 

stealing  them, n,  699 

Notice,  with  general  issue, n,  364 

Notice  of  lis  pendens, n,  181 

t      or  plea,  of  set-off, n,  367 

ib.  in  justices'  courts, n,  251 

of  trial, u,  427 

countermanding,  costs  on,  ... .  n,  642 

of  assessment  of  damages, H  369 

to  quit,  to  tenant  at  will,  i,  696 

of  application  to  legislature, .......  I,  154 

for  new  county, I,    81 

for  new  town, i,    82 

of  elections, I,  118,  148 

in  newspapers, n,  572 

Notices,  legal,  how  preserved, n,  419 

how  far  evidence, n,  420 

fee  for  publishing, n,  667 

provision  in  case  of  printers  refusing, 

n,  667 
affidavit  to  be  made  in  such  case, 

n,  668 
proceedings  in  such  case,  on  notice 
of  sale  under  mortgage, . . . .  n,  668 

Noaeious  animals,  destruction  of, i,  334 

weeds,  destruction  of, I,  333 

Nuisance,  writ  o( n,  343 

proceedings  in, n,  342 

Nullity,  marriage  when  dissolved  for, ...  n,  147 
Jhmcupative  wills,  when  allowed, u,    61 

Oaths,  who  may  administer, .  i,  185,  n,  294 

572 

form  of  administering, n,  424 

usual  form,  when  dispensed  with, . .  n,  424 

fee  for  administering, n,  658 

sheriffs,  Aa,  taking  bail,  may  adminis- 
ter,   n,  672 

also  officers  authorized  to  approve 

bail, n,  572 

also  justices,  to  arbitrators,  Ac,  n,  561 

«/  office,  who  may  administer, i,  109 

when  to  be  taken,  Ac.,  . . .  i,  109,  110 

where  to  be  filed, i,  110 

notice  of  omission  to  take, ....  i,  110 
penalty,  acting  without  taking, .  I,  111 
omission  to  take,  vacates  office,  i,  112 

fee  for  administering, n,  671 

not  to  be  charged  in  certain 

cases, u,  671 

of  commissioners  of  oyer  and  termi- 
ner,   n,  773 

at  elections, i,  126 

Obstructions  in  rivers, i,  639 

Qgense,  definition  of  the  term,  as  used  in 

statutes, n,  726 

Offenses,  second,  punishment  for, fl,  722 

[See  Second  offenses.'] 

attempts  to  commit, n,  720 

of  different  degrees,  conviction  may  be 
for  one  inferior  to  that  charged, .  n,  725 

Office,  oath  of; I,  109 

Offices,  who  incapable  of  holding, i,  106 

commencement  of, I,  106 

duration  of  certain, I,  107 


Cffices:  pass, 

nominations  to, I,  107 

selling  them,  punishment  for, n,  718 

giving  reward  for  grant  of, n,  719 

when  local, i,    92 

superseding, i,  108 

resignations  of; I,  111 

vacancies  in, i,  111 

removals  from, i,  111 

Officers,  public,  their  number,  location,  Ac.,  I,    85 

legislative, i,  86,    93 

executive, i,  86,  93,  162,  185 

governor,  lieutenant-gov.,  Aa,  .  i,  162 

secretary  of  state, I,  166 

comptroller, I,  169 

treasurer, i,  111 

attorney-general, I,  179 

surveyor-general, I,  182 

'state  printer, i,  183 

Judicial, i,  86,   9*5 

appointed  by  governor  A  senate,  i,     95 

by  courts  of  justice, i,     97 

by  local  authorities, x,     99 

elected  by  people, i,  100 

administrative, i,  88,  103 

appointment  A  qualifications  of,  i,  106 
commencement  and  duration  of  of- 
fices,  i,  106 

nominations  and  commissions  o^  i,  107 

oath  of;  and  official  bond, i,  109 

resignations,  vacancies  and  remo- 
vals,    I,  111 

books  and  papers  of;  to  be  delivered 

to  successors, I,  114 

delivery,  how  compelled, . .  i,  115 
suits  by,  for  penalties,  Aa,  . . .  n,  502 
when  majority  to  act, ........  n,  575 

public  officers  generally,  s 
punishment  of,  for  neglect  of  du- 
ty,  I,  146,  381,  D,  719 

for  false  imprisonment, ...  n,  714 
for  levying  on  properly  with- 
out right, n,  714 

for  illegally  dispossessing  oc- 
cupant of  lands, n,  714 

to  keep  the  peace, n,  727 

punishment  for  buying  lands  in 

suit, n,  713 

for  misconduct  in  drawing 

jurors,  fl,  716 

officers  of  corporations,  jurisdiction  of 

chancery  over, n,  482 

answers  o$  when  and  how  com- 
pelled,  n,  486 

effect  of;  as  evidence, ....  n,  487 

Official  certificates, n,  573 

bond, I,  109,  110 

Oneida,  county  of,  named, I,    80 

to  have  five  members  of  assembly, .  i,  150 
towns  in,  may  allow  bounties  for  wolves, 

Ac, I,  334 

supervisors,  when  to  meet,  Ac.,  . . . .  r,  339 

inspector  of  sole  leather  in, i,    90 

county  sealer  in,  to  be  an  assistant  state 

sealer, I,    91 

Oneida  Indians,  attorney  for, i,  91,  105 

Onondaga,  county  of,  named, I,    80 

to  have  four  members  of  assembly, .  i,  151 
supervisors  o(  where,  Ac.,  to  meet,,  i,  339 
inspector  of  sole  leather  for,  ...  i,  90,  105 
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.  Indians, .superintendents of,....  J,  91^  105 
saU  springs,  superintendent  at;..  I,  8ft,  105 

inspector  of; I,  89,  105 

suits  foe  escheated  lands, I,  255 

Ontario,  county  of,  named, %    80 

to  have  three  members  of  assembly,  i,  151 
supervisors  of,  where  to  meet,  Ao,  .  I,  339 

Opening  sealed  letters,...., n,  717 

Opinions,  tobefree,.* I,    84 

Orange  county  of,  named, I,    80 

to  have  three  members  of  assembly,  i,  150 
supervisors  o£  when,  Ac.,  to  meet,. .  i,  339 

ferriesia, I,  487 

Order,  at  elections, I,  130 

Orleans,  county  of  ,  named, I,    80 

to  have  one  member  of  assembly, . .  i,  151 
supervisors  ot,  when,  Ac.,  to  meet, . .  I,  339 

Otsego,  county  of,  named, I,    80 

to  have  four  members  of  assembly, .  i,  150 
supervisors  of,  when,  Ac.,  to  meet,. .  I,  339 

Oswego,  county  of  named, i,    80 

to  have  one  member  of  assembly,. .  i,  150 
supervisors  of,  when,  Ac.,  to  meet,. .  i,  339 

inspectors  of  fish  in, i,    90 

■    inspector  of  hops  in, i,    91 

Ouster,  confession  of,  in  ejectment,  abolished, 

Ac., n,  315 

of  tenants  in  common  A  joint  tenants,  n,  315 
Outlawry,  abolished  in  all  cases,'  except  on 

convictions  for  treason, n,  573,  769 

on  conviction  for  treason, . . . .  n,  676,  769 

proceedings  for, n,  769 

■  judgment,  its  effect,  .........  n,  769 

Overseers  of  the  poor,  two  in  each  town, .  i,  313 

election  of;  I,  316 

penalty  for  refusing  to  serve, i,  319 

oath  of  office, ,...  I,  317 

their  compensation, I,  329,  580 

their  accounts,  how  audited,  Ao,  1,  328,  580 
their  general  powers  and  duties,  . . .  I,  567 

in  respect  to  lunatics, i,  587 

as  to  habitual  drunkards,  I,  589,  n,    53 
as  to  binding  out  poor  children, 

n,  161,  164 
as  to  persons  held  in  service,.,  n,  165 

as  to  disorderly  persons, i,  591 

as  to  bastards, I,  594 

to  sue  for  penalties  incurred  by 

bets  and  wagers, I,  614 

under  excise  law, i,  634 

under  law  concerning  brokers, .  I,  659 
agst  unauthorized  banking,  I,  662 

actions  by  and  against,  n,  494 

judgments  against,  how  collected, . .  u,  495 
when  to  be  paid  by  overseers,,  n,  495 
[See  Supervisors  of  counties.] 
of  highways,  to  be  chosen,  Ac.,.  I,  313,  333 
penalty  for  refusing  to  serve, . .  I,  320 
vacancies  in  office,  how  supplied,  I,  463 

their  compensation, i,  463 

general  powers  and  duties,  l,  462,  467 

Ownership  of  personal  property, i,  727 

Oyer  and  terminer,  courts  of, n,  213 

when  held  by  special  commission,  oath 

of  commissioners, ii,  773 

may  be  opened  by  circuit  judge  for 

special  purposes, n,  773 

clerk  of;  in  New  York, i,  88,    99 

charge  to  grand  jury, i,  147 


Oyster  Bay,  special  powers  of  inhabitants,  i,  336 

Panthers*  provisions  for  destroying  I,  334 
Papers  and  hooks,  delivery  of;  by  officers  to 

their  successors, .- x,  114*  360 

production  of;  when  compelled  by  su- 
preme court, . . .  n,  30T 

Pardons,  power,  of  governor  to  grant,. .  •  I,  163  ' 

effect  of;,  on  conjugal  rights, n,  145 

may  pardon  on  condition,  •  • n,  770 

Parents  and  children,  bound  to  support  each 

other, n,  666 

mother  when  to  have  custody  of  child, 

n,  155 
habeas  corpus  for  children  in  custody 

of  Shakers, n,  165 

children  how  disposed  of  in  cases  of 

divorce,... n,  154 

fathers  may  dispose  of  custody  of  minor 

children, n,  16C 

when  to  be  guardians  of  infants 

owning  land...... i,  666 

when  legacy  to  child  may  be  paid 

to,., n,     93 

when  to  consent  to  binding  out  of 

child, n,  160 

of  bastard  child,  their  liability,  I,  595 
rSeeOMWojidcWWrea,) 

Particulars  m  real  actions, j,  353 

Partition,  of  lands, 

who  may  apply  for  and  to  what  courts, 

n,  336 
proceedings  where  there  are  minora,  n,  326 

petition  and  service  thereof; n,  32t 

who  to  be  parties, n,  32? 

notice  of  application,  Ac, n,  338 

•  rule  to  appear  and  answer, n,  323 

who  may  defend, n,  329 

plea,  replication,  and  issues, n,  329 

trial,  new  parties,  Ao, n,  329 

proof  of  title,  Ac, n,  330 

commissioners  to  make  partition,  • .  n,  331 

partition  how  made, n,  331 

report  of  commissioners, n,  331 

proceedings  and  judgment  on,,  n,  332 
persons  and  cases  not  affected, ... .  n,  332 

sale  of  premises,  or  of  part, n,  332 

search  for  incumbrances,  Ao, n,  333 

dower  and  other  life  estates, n,  335 

mode  of  sale;  report, n,  336 

conveyances,  Ac., n,  336 

costs  and  expenses,... n,  331,  337 

distribution  of  proceeds, n,  334 

removal  of  proceedings  into  supreme 

court, n,  339 

writs  of  error  and  proceedings,  .. .  n,  339 
powers  and  proceedings  of  chancery  in 

making,  partition, n,  330 

effect  of  decree, n,  340 

appeal,  by  wHhm  brought,  Ac, . .  • .  n,  341 
in  partition  of  infants'  estates,  ....  n,  341 

ib.  of  estates  of  lunatics, n,  343 

partition  where  the  state  is  interested, 

I,  207,  H  343 
provision  as  to  claims  barred  by  stat- 
utes, >. n,  343 

and  as  to  pending  proceedings, . . . .  n,  343 
Partners,  petitions  by,  under  insolvent  lawn, 

n,    37 
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of  judges, n,  285 

Partnerships,  limited,  when  and  how  formed, 

Ac.,...- i,  716 

Patent,  letters,  ..• I,  198,  202 

Pay  of  legislature, i,  159 

Paupers,  support  of, i,  565 

removal  of; i,  574 

Pawnbrokers, i,  659 

Payment,  plea  of,  in  certain  cases, n,  364 

Peace,  the,  officers  authorized  to  keep> . .  n,  727 
sureties  of,  what  officers  authorized  to 

require, n,  727 

In  what  cases  may  he  required,  n,  727 
in  no  others  than  as  prescribed,  n,  729 

proceedings  to  obtain, n,  728 

committing  party  accused, . . . .  n,  728 
discharging  on  recognizance, . .  n,  728 

when  and  how  forfeited, ij^  728 

proceedings  on  appearance  of  party* 

n,  728 
forfeiting  recognizance,  action  on, 

n,  728 
when  may  be  required  on  convic- 
tions for  offences, n,  762 

not  in  cases  of  libel, n,  762 

Peddlers, i,  168,  188,  632 

[Bee  Hawkers  and  peddlers.] 
Penalties  and  forfeitures,  form  of  executions 

for,  in  certain  eases, if,  268 

time  of  commencing  actions  for, . . .  ii,  308 
moneys  collected  for,  by  attorney-gene- 
ral, to'  be  paid  into  treasury, i,  181 

actions  for, n,  602 

endorsement- on  pftoess therein,...  n,  503 

mode  of  declaring  in, n,  363,  504 

other  pleadings  and  evidence  in, ...  n,  604 
judgment  when  precise   penalty  not 

specified, .-.  n,  504 

suits  for  suoh  as  are  incurred  on  rivers, 

4a,  .  ♦  *  fc n,  503 

actions  for,  by  district  attorneys  and 

public  officers, '. n,  503 

under  election  law, I,  144 

inhabitants  of  town  to  which  penalties 
belong,  not  disqualified  as  jurors  or 

witnesses, r,  330,  357,  n,  437,  571 

Pearl  ashes,  inspectors  of, i,  89,  506 

People,  aU<vutherity  derived  from  the,  ...  i,  83 
deeds,  Aa,  to,  where  deposited, .  • . .  i,  166 
mortgages,  Aa,  to,  where  deposited,  i,  172 

interest  of,  in  mines, i,  252 

deemed  original  owners  of  all  lands  in 

the  state, ;  i,  666 

escheating  of  lands  to, i,  666 

limitation  of  actions  in  favor  of  people 

relating  to  real  estate, u,  303,  308 

lb.  personal  actions, n,  306 

ib.  for  penalties  and  forfeitures,  ...  n,  308 
partition  of  lands  in  which  they  are 

interested, i,  207,  n,  342 

suits  in  name  of  practice,  Ac.,  in,  to  be 

same  as  in  private  suits,  .  i,  180,  n,  573 
same  limitations  in  personal  actions,  n,  308 
liable  to  be  nonsuited,   Ac.,  in  civil 

cases, ii,  573 

costs  recovered  against,  how  paid, .  n,  573 

Perjury,  at  elections, i,  145 

certain   surveyors   making    false   re- 
turns,.,  I,  199 

n.— ii2 


Perjury :  „  pack 

•     swearing  falsely  in  any  form, n,  426 

defined, n,  701 

Its   punishment  when  committed  on 

trials  for  felony, n,  701 

ib.  in  other  oases, n,  702 

subornation  ofj  its  punishment,. . . .  ii,  702 
consequence  of  conviction  for  perjury 

and  subornation  of; . . n,  702 

When  courts  to  commit  for, ...... .  n,  702 

authority  to  detain  papers, n,  702 

attempting  to  induce  witness  to  perjure 

himself; fj,  702 

Perpetuating  testimony, n,  414 

Person,  meaning  of  the  term  in  criminal 

cases, n,  726 

Personal  property,  title  to,  in  certain  cases, 

i,  715 

accumulation  of, i,  727 

Petit  larceny, u,  712 

Petit  treason,  abolished, n,  677 

Petty  chapmen, i,  188 

Petitioning,  right  of,  secured, n,    85 

Pilots, i,  89,  105,  386 

[See  New  York,  city  and  county  of] 
Physic  and  surgery,  regulations  concerning 

practice  of, i,  398 

no  person  to  practice  without  license,  i,  401 
duty  of  persons   coming  from  other 

states, i,  401 

certain  diplomas  and  degrees  not  to 
confer  right  of  practising, .......  i,  401 

persons  under  21  not  to  practice, . . .  i,  401 
restriction  as  to  faculties  of  medicine,  i,  401 
Physicians,  to  become  members  of  medical 

societies, I,  398 

charges  against,  for  misconduct, . . . «  i,  399 

proceedings  thereon, i,  399 

who  entitled  to  license  as, i,  400 

who  entitled  to  practice  as, i,  401 

killing  by  administering  medicine,  Ac., 

while  intoxicated, n,  682 

administering,  Ac,  while  intoxicated,  n,  716 

for  county  jails, n,  449 

may  not  disclose, n,  422 

duty  as  to  public  healtiti, i,  388 

Place  of  holding  elections, i,  122 

Pleading  m  personal  actions, n,  362 

amendment  of, n,  442 

in  ejectment, n,  312 

in  proceedings  to  determine  claims  to 

land, H,  321 

in  partition, n,  329 

in  other  suits  relating  to  land, .....  n,  351 

Injustices'  courts, n,  250 

to  indictments, n,  755 

dilatory  pleas  to  be  proved,  n,  364,  765 

foreign  pleas  how  tried, n,  756 

statutes, n,  366 

Pleas,  several,  may.  be  put  in, n,  364 

of  payment, n,  364 

Pledge,  interest  of  bailor  in,  may  be  sold 

under  execution,  , n,  379 

Poison,  administering  with  intent  to  kill,  n,  685 
mingling  with  food,  with  intent,  Ao,  u,  685 
putting  into   spring   or   reservoir  of 

water, n,  685 

exposing  it  to  cattle,  Ac.,t n,  711 

selling  It  without  label, n,  717 

Police,  internal,  of  the  state, i,  564 
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Police  justices, I,    92 

Political  year, 1,  107 

Poll  lists  at  elections, I,  128 

Polygamy  forbidden, .. n,  144 

punishment, n,  710 

Poor,  overseen  of, I,  313,  316,  329 

[See  Overseers  of  the  poor.] 

county  superintendents  of I,  669 

Poor  persons,  relief  and  support  of, I,  564 

provision  for  their  suing, n,  463 

petition  and  proceedings, n,  464 

not  liable  for  costs, n,  464 

when  and  how  deprived  of  privilege,  n,  464 

Pork  inspector, I,    89 

Possession  of  land,  summary  proceedings  to 

*    recover,  n,  623,  627 

'in  cases  of  forcible  entries  and  de- 
tainers,  n,  623 

in  cases  of  land  being  deserted  by 

tenant, n,  527 

duty  of  justices;  proceedings, n,  528 

restitution  by  common  pleas, n,  526 

in  case  of  tenant  holding  over, . . . .  n,  629 
in  case  of  non-payment  of  rent, ...  v,  629 
in  case  of  tenant  being   discharged 

under  insolvent  act,  Ac., n,  629 

in   case   of  defendant   holding    real 
estate  sold  under  execution,  . . . .  n,  629 

officers  authorized  to  act, n,  529 

affidavit,  and  proceedings, n,  629 

warrant  of  possession, n,  530,  631 

effect  of  warrant  on  leases,  Ac., . . .  n,  532 
staying  warrant  in  certain  cases,  . .  n,  533 
costs  to  be  recovered  by  prevailing 

party, n,  633 

certiorari  to  remove  proceedings,  Ao,  n,  533 

appeal  to  county,  court, n,  534 

Posthumous  children, I,  674,  705 

Posting  for  not  fighting  duel,  how  punished, 

n,  716 
for   not   sending  or   accepting   chal- 
lenge,   n,  716 

Pot  and  pearl  ashes,  inspectors  of,  . .  n,  89,  105 
Poughkeepsie^ 

school  moneys  in, i,  454 

Pound-breach,  when  cattle  distrained,  pen- 
alty for,  n,  519 

Pound-masters,  how  appointed, n,  313 

their  allowance  for  keeping  cattle  dis- 
trained,   n,  535 

their  fees  on  receiving  such  cattle, .  i,  329 

Pounds,  towns  may  establish,  Ac., I,  331 

Powers,  devises  in  trust,  when  to  be  deemed 

powers, I,  678 

as  heretofore  existing,  abolished, ...  I,  681 
future,  defined  and  provided  for,  . . .  I,  682 

Powers  of  attorney, i,  714 

Practice,  how  far  it  may  be  regulated  by 

courts,   II,  181,  208 

in  personal  actions, n,  357 

commencement  of  suit, . .  n,  358,  477 

process, , n,  285 

arrest, n,  359,  444 

privilege  from, l  152,  n,  418 

insolvents  when  exempt  from. .  n,    23 

imprisonment  on, ii,  446 

bail  to  sheriff, n,  369,  396 

assignment  of  bail  bond,  Ac.,. .  n,  360 
special  bail  how  put  in,  Ac., . . .  n,  394 


Practice,  etc*,  bail:  « 

proceedings  if  omitted, i- 

surrender  of  principal........ t 

suits  against  ball, a) 

appearance...... ■,£' 

removal  of  causes, .....i< 

pleadings  and  eet-oflte, .......  i 

default,  and  proceedings  theseon, ..  i 

judgments, i 

docketing  and  effect  thereof,^:, 
executions,  and  duties  of  ofloatBMfr 

on, i 

against  property, i 

levy,  sale  of  personal  propem,  i 

ib.  real  estate, i 

against  joint  deetn,...  i 
on  bonds  for  performance  of  a# 

nants  i 

consolidating  and  referring  csnssv  i 

ejectment, n,3U 

suits  to  compel  detenniuni  i 

claims  to  land, a£i 

partition, n»S1 

nuisance,    n,3fi 

waste, i' 

trespass,    l] 

account, a, » 

replevin,    *j 

in  real  actions  generally, v 

actions  in  favor  of  the  stale,..  i< 

in  cUnl  actions  generaUy, 

abatement  of  suits  bydeau\fc 

i' 

revival  of  suits,  Ac,  ......»»'* 

taking  conditionally,  testmnfif* 

witnesses  within  this  state,.  &< 

taking  testimony  of  witDesw* 

of  this  state, K* 

proceedings  to  perpetuate  t* 

mony,   ••"!!?' 

compelling  attendance  of  vte«» 

trial  of  issues, -li 

notice  and  other  proceedinp  ■* 

paratory  to, yli 

return  and  summoning  of  jam 

special  juries, l! 

trial  and  its  incidents, -;J# 

amending  pleadings  andpwe* 

Nf,; Ja 

suggestions,     •••;••••"", '^ 
imprisonment  on  avuprocejv » 
admitting  to  liberties  of  ja*V *  J 

taxation  of  costs,  ....: J 

various  special  proviakm  ■  ■  , 

the  practice  in  civil  cases, ..  I  \ 
in  special  cases,  $ 

suits  by  poor  persons,. . .  .;•■•* 
proceedings  by  and  sgsia*  * 

fants,  *J 

ib.  executors,  Ac, ••'** 

ib.  heirs,  devisees,  legatees, to£ 
ib.  corporations  in  courts « «^ 

ib.  in  courts  of  equity,.. •••••£ 
against  towns,  counties,  m *» 
bodies  or  offlceisUTing^^ 
rate  powers, * 
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Practice,  in  special  eases : 

against  sheriffs,  and  other  officers, 

on  official  bonds, n,  498 

actions  for  penalties  and  forfeit- 
ures,  n,  602 

proceedings  for  admeasurement  of 

dower, n,  510 

for  recovery  of  rent, n,  516 

of  possession  of  demised  premi- 
ses,   n,  521 

forcible  entries  and  detainers, .  n,  523 
summary  proceedings  to  recover 

land  in  other  cases, n,  528 

in  distraining  cattle,  Aa, ii,  534 

in  proceedings  as  for  contempts  to 
enforce  civil  remedies,  Aa, . .  n,  552 

upon  arbitrations,  Ac., n,  560 

in  the  foreclosure  of  mortgages  by 

advertisement, n,  564 

upon  writs  of  habeas  corpus, . .  n,  579 
upon  writs  of  scire  facias,  ....  u,  597 
upon   informations   in  nature  of 

quo  warranto,  Aa, . .  .• n,  602 

on  writs  of  mandamus  and  pro- 
hibition,  ii,  608 

on  the  writ  ad  quod  damnum, .  n,  610 

on  writs  of  error, n,  612 

on  writs  of  certiorari  and  of  error, 

in  certain  special  cases, . . . .  n,  625 
on  appeals  from  court  of  chan- 
cery,  xi,  627 

from  surrogates'  courts, . .  n,    62 
66>  631 

from  circuit  judges, n,  631 

from  courts  of  common  pleas, 

n,  54,  634 

in  criminal  cases, n,  727 

prevention  of  offenses, n,  727 

arrest  and  examination, n,  729 

trials  before  special  sessions, . .  n,  734 
indictment  and  proceedings  to  tri- 
al, .„ n,  743 

trials,  bills  of  exception,  Aa, . .  n,  757 

judgments,  Ac., n,  762 

writs  of  error  and  certiorari, . .  n,  764 
special  proceedings,  coroner's  in- 
quest Ac., n,  767,  770 

Precept  for  juries,  to  be  issued  by  district 

attorneys, n,  215 

Prescribing  medicine  when  intoxicated,.,  ix,  716 

Presentment  for  crime, i,    84 

President  of  the  senate, I,    94 

may  administer  oath  of  office, i,  109 

to  act  as  governor, i,  163 

of  canal  commissioners, i,  220 

of  colleges,  .   i,  404 

President  and  vice-president,  electors  o(  how 

chosen, I,  117,  132,  139 

proceedings  of  electors, i,  143 

Presumption  of  death,  in  certain  cases,. .  i,  700 
[See  Evidence,] 

Pressed  hay,  packing  and  sale  of, i,  532 

Pretended  heir,  producing,  with  intent  to  de- 
fraud,   ii,  696 

Pretended  titles  to  land,  buying,  Ac., ... .  ii,  713 
exception  as  to  certain  mortgages,  .  n,  714 

Priest, i,  361,  466,  n,  145 

[See  Minister  of  the  gospel.] 
Principals  m  second  degree,  in  felonies,  how 
punished, n,  721 


Printed  or  written  reflections,  for  not  fight-    paob. 

ing  duel,  Ac,  punishment  of, n,  716 

Printers,  fees  for  publishing  legal  notices,  n,  667 

Priority  of  executions,   n,  379 

of  attachments, n,  379 

Prisons, 

county  prisons, xx,  779 

[See  County  prisons  and  Jails.] 

stats  prisons, xi,  785 

[See  State  prisons.] 
provisions  concerning  all  prisons, . .  n,  818 
persons  committed  for  offenses  against 

United  States,  to  be  received  in, .  xx,  781 
keepers  of;  exempt  from  military  and 

jury  duty, n,  819 

female  prisoners,  not  to  be  whipped  for 

misconduct,    n,  819 

spirituous  liquors  not  to  be  brought  in, 

without  permit, xi,  819 

convicts  in,  when  witnesses,  and  how 

brought  up, ii,  820 

Prisoners, 

in  dvil  suits,  arrest  of,  Aa,  . . .  n,  444,  458 
how  kept  and  imprisoned,  n,  391,  444 
when  to  be  admitted  to  liberties  of 

jails, n,  460 

escapes  of,  and  liability  of  sheriffs 

for, n,  455 

declarations  against, xx,  361 

when  to  be  charged  in  execution, 

n,  677 

habeas  corpus  to  testify, n,  580 

committed  under  authority'of  Uni- 
ted States,  n,  462 

proceedings    to   arrest,    on   criminal 

charges,  Aa, n,  730 

when  arrested,  before  what  magis- 
trate to  be  brought, n,  730 

examination  of, n,  731 

when   to    be   discharged,    when 

bailed, n,  732 

powers  of  different  officers,  to  let 

to  bail, u,  733 

trial  of;  by  special  sessions, . . .  n,  734 
when  arrested,  may  be  conveyed 
through  other  counties  in  cer- 
tain cases,  n,  774 

neglect  to  try, xi,  761 

may  be  brought  before  court  in 

same  county,  by  order, u,  773 

to  be  remanded  to  same  jail, . .  u,  580 
how  discharged,   Aa,  on  habeas 

corpus  or  certiorari, n,  583 

when  and  how  relieved  by  war- 
rant,   n,  593 

[See  Habeas  corpus  and  Certiorari.] 
when  discharged  for  want  of  pro- 
secution, not  to  pay  fees, . . .  n,  773 
when  to  be  closely  confined,  . .  n,  780 
provisions   as   to   their  manage- 
ment,   n,  780 

when  to  labor  in  jail, u,  780 

when  on  highways, u,  781 

insane,  how  disposed  of,  ......  ii,  781 

lists  of,  to  be  delivered  to  courts, 

n,  784 
not   indicted,  when   to   be   dis- 
charged,   n,  784 

unable   to   pay  fines,    how  dis- 
charged,  , u,  784 
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Prisoners,  charges:     .  piol 

not  to  be  removed  after  opening. 

of  oyer  and  terminer, n,  784 

a*  stateprisons,  discipline  of, n,  808 

punishment  for  breaking  from,  or 

attempting,  Ac.,  by  force, . . .  n.  707 
from  different .  districts,  in  what 

prison  to  be  confined, n,  808 

escaping,  rewards  to  be  offered 

for, n,  813 

when  insane,  to  be  removed  to 

hospital, n,  810 

bodies  of  those  dying,  to  whom  to 

be  delivered, n,  816 

when  to  be  sent  from  one  prisowto 

other, n,  809 

sentenced  for  life,  civilly  dead,  n,  724 
for  less  than  life,  civil  rights, 

Ac.,  suspended, n,  724 

removal  of;  in  oases  of  pestilence, 

Ac, n,  810 

certified  copy  of  sentence  to  be 
delivered  with  them,  to  agent 

of  state  prison, n,  809 

females  not  to  be  whipped,  . . .  n,  819 
custody  of  those  committed  under 
authority  of  United  States,  in 

criminal  oases, u,  781 

Private  roads, i,  472 

Private  secretory  to  governor, .. .  I,  88,  95,  165 

PHvUsges  of  electors, i,  116 

of  members  of  legislature, i,  152 

limitation  of  suits,  how  affected  by,  n,  309 

of  counties, I,  336 

of  citizens, I,    83 

Privyeeal, I,  163,  169 

Probate,  of  wills, n,  59,    70 

when  evidence, n,    61 

contesting  thereof; n,    61 

Process,  to  be  free  to  all, i,    85 

dvU,  to  be  in  name  of  people, n,  285 

how  sealed,...*. n,  185,  285 

in  English  language, n,  285 

teste  of, H  205,  206,  287 

how  subscribed, n,  288 

time  between  teste  and  return  of; 

n,  576 

how  returnable, , .  n,  206 

how  executed  and  returned,  . .  n,  458 
not  to  be  served  during  elections,  i,  116 
%  nor  during  town  meeting, .  I,  315 

proceedings  in  case  of  resistance 

to, n,  469 

not  affected  by  adjournment  of 

courts, n,  287 

issuing  of;  to  save  limitations, .  n,  308 
[See  Attachment,  Capias  ad  respon- 
dendum, and  Execution,] 

Proclamation,  of  special  election, J,  118 

of  oyer  and  terminer,. n,  215 

of  town. meeting, .....1,316 

Profane  cursing  and  swearing,  how  pun- 
ished, Ac^ I,  626 

Profession  of  opinion,  free, i,    84 

Prohibited  acts,  doing  them  a  misdemea- 
nor,   n,  719 

Prohibition,  writ  of,  by  what  court  to  be 

issued,  Ac., .*.  n,  609 

return  may  be  adopted  by  party,  Ac,  n,  609 
judgment  in, n,  610 


Proof  of  conveyances,  Ao, I,  706 

Promissory  notes, k,  721 

[See  BQls  of  Exchange  and  promissory 
notes.] 

Promulgation  of  statutes, i,  156 

Property,  liable  to  taxation,  Ao, I,  360 

of  the  state, i,  188 

real, i,  666 

[See  Land.] 

personal,  title  to, i,  715 

liable  to  execution, n,  379 

what  exempt  therefrom,  n,  271, 380 

liable  to  distress  for  rent, n,  617 

exempt  from  distress, ... .  n,  517 

accumulation  of,   i,  727 

transfer  by  corporations, I,  560 

suspension  of  ownerabm i,  727 

Protests,  in  case  of  pestilence  in  N.  York,  I,  723 
damages  upon,  in  certain  cases,. . . .  i,  723 

by  notaries,  when  evidence, n,  294 

fees  on, n,  666 

Public  administrator,  in  New  York, . . . .  n,  121 

in  other  counties,.. n,  132 

Public  buildings  and  erections, I,  214 

Public  decency,  offenses  against, n,  710 

PabUcheaUh, i,  383 

health  officers  in  New  York, i,  383 

quarantine,  Ac^  at  New  York, I,  385 

preservation  of;  in  New  York, i,  387 

ib.,  in  other  ports  and  places, i,  394 

practice  of  physic  and  surgery, ....  i,  398 

Public  instruction, I,  402 

university  of  the  state, . . i,  403 

powers  of  regents, i,  403 

powers,  Ac.,  of  trustees  of  colleges, .  i,  406 

foundation  of  academies, i,  408 

powers,  Ao.,  of  their  trustees, . .  i,  408 

Lancasterian  or  select  schools, i,  411 

common  schools, i,  412 

powers,  Ac.,  of  superintendent,  i,  413,  456 
apportionment  of  school  moneys, . . .  i,  413 
distribution  of  common  school  fund,  i,  418 
powers,  Ac.,  of  town  superintendents,  i,  415 

inspectors  of  common  schools, x,  422 

school  districts,  Ao, I,  426 

duties  of.  county  clerk  in  respect  to,  i,  420 

local  regulations  as  to  schools, i,  447 

instruction  of  deaf  and  dumb, t,  465 

gospel  and  school  lots, i,  46C 

Lewiston  school  fund, i,  468 

PubUclands, i,  197 

intrusion  on, i,    80 

powers  and  duties  of  commissioners  of 

land  office,.. i,  197 

survey  and  appraisement  of; I,  198  * 

sale  thereof; i,  200 

protection  thereof, I,  209 

belonging,  to  canal  fund, i,  210 

belonging  to  common  school  fund,. .  I,  196 
Public  notaries,  [8e*  Notaries  public,]. .. .  j,    88 

PubUc  officers.  [See  Officers,  public,] i,    95 

Public  and  private  roads, 1,472 

Public  stages r I,  648 

PuUeneyestate,  conveyances  to  agent  of;  .  u  711 

Punishments,  cruel,  Ao,  not  to  be  inflicted,  i,    85 

prescribed  by  common  law,  abolished, 

n,  724 
prescribed  by  revised  statutes,  see  HaV 
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iWdtaa^  who  capable  of;.... J,  667 

money,  mortgage  for,  to  be  preferred,  i,  700 
Purchaser,  conveyances  made  to  defraud, 

void,.. n,  142 

making  such  conveyances,  a  mis- 

demeanor, n,  713 

.  putting  them  in  use,  a  misdemea- 
nor,   n,  713 

for  valuable  oonaideration,  Ac,  when 
protected,  . .  i,  678,  688,  690,  699,  707 
714,  n,  138,  190,  379 
not  affected  by  pendency  of  suit  in  chan- 
cery, unless  notice  be  filed,  Ac.,. .  n,  181 

may  bring  ejectment n,  312 

at  sheriff's  sale  of  lands,  when  he  may 

recover  in  case  of  eviction, n,  389 

Purity  of  elections, I,  145 

Putnam  county,  named, j,  80 

to  have  one  member  of  assembly, . .  i,  150 
supervisors,  when  and  whore  to  meet,  i,  339 

loan  officers  in, I,  89,  105 

Quakers,  &e„ 

when  not  liable  to  penalty  for   not 

serving  as  assessors, i,  320 

marriages  of; n,  147 

not  to  sit  on  trials  of  capital  offences,  n,  759 

Qualifications  of  electors, i,  116 

of  the  public  officers  of  the  state,  i,  85,  106 
of  town  officers, i,  318 

Quarantine  at  port  of  New  York,  regula- 
tions concerning, i,  385 

foreigners  dying  at,  n,  125 

weigher  at, z,    90 

at  Albany,  Troy  and  Hudson, i,  395 

Quartering  of  soldiers, i,    83 

Quashing  indictment,  when  another  found,  n,  750 

Queens,  county  of,  named, x,    80 

to  have  one  member  of  assembly, . .  i,  150 
supervisors  of,  when   and  where  to 

meet, i,  339 

wreckznasters  in, . .  i,    91 

measurers  in, i,  335 

overseers  of  highways  in, i,  333 

Queensbury,  town  clerk  of,  to  record  marks 
on  timber, % i,  653 

Quit-rente,  invalid  sales  for,  how  canceled,  i,  185 

Quorum  of  state  canvassers, t,  137 

of  inspectors, i,  147 

of  legislature, j,  152 

of  commissioners  of  land  office,. ...  x,  197 

of  canal  commissioners, i,  220 

of  supervisors, i,  340 

of  regents  of  the  university, i,  403 

of  trustees  of  colleges, i,  406 

of  commissioners  of  highways, ....  i,  485 

of  corporators, i,  557 

of  officers  generally, u,  575 

Quo  warranto,  informations  in, n,  602 

cases  when  to  be  filed, n,  603 

proceedings  on, n,  603 

holding  to  bail  for  usurping  offioe, .  n,  603 

Judgment  and  proceedings, n,  603 

against  corporate  bodies,  when  filed,  n,  604 
leave  to  file,  by  whom  granted, ....  n,  605 

,       proceedings  to  compel  defendant's  ap- 
pearance,  n,  605 

against  several  persona  claiming  same 
office, xi,  606 


Quo  warranto:  nam. 

practice  on,  generally, n,  60$ 

Judgments,  costs  how  collected,  ...  it,  606 
powers    of   chancery   on   judgments 

against  corporations,.... ii,  607 

copies  of  such  judgments  to  be  filed 

with  secretary  of  state,  Ao,  ....  ii,  607 

Racing  of  animals  prohibited, i.  625 

public  officers  to  prevent  races  and  bind 

over  offenders,  , •  I,  625 

penalties, if  625 

in  New  Utrecht, I,  626 

of  horses  within  a  mile  of  court, . . .  n,  716 
'   drawing  stages  or  other  carriages, 

prohibited, I,  649 

Raffling  for  money,  Ac,  prohibited, x,  617 

contracts  on  account  of;  void, t,  617 

money  paid  for  chances  may  be  re- 
covered back, i,  618 

Rags,  keeping  of, ...., i,  390 

Rape,  different  kinds  of, n,  683 

punishment  of, xi,  683 

certain  proof  sufficient  in  trial  for, .  ii,  760 
Real  actions,  ancient,  abolished,  and  eject- 
ment substituted,  n,  356 

Real  property,  act  concerning  its  acquisition, 

enjoyment  and  transmission, x,  665 

tenure  of, x,  666 

persons  capable  of  holding,  Ac.,. ...  x,  667 
estates  therein,  nature  and  qualities 

thereof; x,  669 

alienation  of  estates  therein,  I,  669,  n,  138 

title  to  by  descent, I,  701 

by  special  provisions  of  law, n,      1 

actions  relating  to, n,  349 

bound  by  judgments, n,  371 

title  by  devise, n,    58 

by  judicial  sales, n,  381,  389 

fraudulent  conveyances  and  contracts 

relating  to, n,  138 

actions  relating  to, n,  312 

time  of  commencing, n,  303 

determining  claims  to, u,  321 

partition  of, it,  324 

summary  proceedings  to  recover  posses- 
sion of,  H,  523,  527 

offenses  against, n,  715,  718 

liable  to  taxation, I,  360 

[See  Land,  Conveyances,  <fcc.J 
Receipt  in  actions  relating  to  land,  abolished, 

Ac, n,  352 

Receipts,  forging  of;  n,  693 

Receiver  at  state  pier,  Sagg  Harbor,,  i,  91,  105 

his*  duties,  Ac, X,  216 

Receivers  of  public  moneys,  when  their 
offices  may  be  declared  vacant  by  gov- 
ernor,   I,  112 

on  dissolution  of  corporations,  . . . .  n,  490 
on  proceedings  against  corporations,  ii,  484 
[See  Corporations.] 
Receiving  property  by  falsely  personating 

another, n,  696 

embezzled,  knowingly. ii,  699 

stolen,  knowingly, ,  n,  700 

conviction  for,  may  be  had  without 

convicting  principal, h,  701 

in  what  county  may  be  tried, n,  760 

dead    bodies    unlawfully   disinterred, 
knowingly, . , n,.  t!6 
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Recognizances,  not  to  bind  lands, n,  374 

in  criminal  cases  how  to  be  taken  in 

courts  of  record, n,  771 

to  be  signed  in  all  other  cases, . . . .  n,  771 

how  estreated, n,  508 

suits  thereon,  judgment  A  execution,  n,  507 
powers  of  common  pleas  to  remit, .  n,  508 

proceedings  for  that  purpose, n,  509 

when  respited,  n,  212 

Recognisances  of  witnesses, 

when  to  be  taken, n,  733 

when  with  surety, n,  733 

of  prisoners  and  witnesses, 

to  be  certified  to  court, n,  733 

also  when  taken  by  clerk  of  court, .  n,  733 
Recorder  of  Albany,  state  canvasser, . . . ,  i,  137 
Recorders  of  cities,  how  appointed,  Ac.,  I,  88,     96 

where  to  reside, I,    92 

oath  of  office, i,  109 

their  authority  as  to  beggars,  Ac., . .  I,  585 
ib.  as  to  profane  cursing  A  swearing,  I,  626 

ib.  proof,  Ac,  of  deeds, I,  708 

ib.  iu  cases  of  absconding  and  insol- 
vent debtors,  Ac., n,  3,  17,    35 

ib.  in  solemnization  of  marriages, . .  n,  145 
ib.  as  supreme  court  commissioners,  n,  292 
ib.  in  oases  of  forcible  entry  and  de- 
tainer,   n,  523,  526 

ib.  in  removing  tenants, n,  528 

ib.  to  require  sureties  of  the  peace,  u,  727 

in  the  arrest  of  offenders,  Ac., n,  730 

their  fees, n,  657 

[See  the  several  cities  in  this  index.] 

Recording  conveyances,  Ac., I,  706 

Records,  papers  filed,  Ac.,  stealing  them, .  n,  700 

of  judgments, n,  292,  372 

ib.  in  common  pleas, n,  219 

Redemption  of  lands  sold  under  mortgages 

to  the  state, I,  213 

sold  under  judgments, u,  384 

Referees,  when  and  how  to  be  appointed  by 

courts  of  law, n,  398 

proceedings  thereupon, n,  399 

ib.  in  actions  of  account, n,  400 

ib.  in  cases  of  absconding  and  insol- 
vent debtors. n,    46 

ib.  in  cases  of  accounts  against  deceased 

persons, n,    91 

their  fees, n,  662 

trial  by, n,  426 

References,  table  of,  ... ; I,       1 

Regents  of  the  university,  their  organization 

and  powers, I,  403 

number;  how  appointed,  Ac., I,  403 

officers,  and  their  duties, x,  403 

meetings,  when  to  be  held,  Ac., I,  403 

power  pf  visitation, x,  404 

by-laws  and  grants  to, I,  404 

may  confer  degrees;  their  effect,  I,  401,  404 
powers  in  cases  of  vacancies  in  colleges 

and  academies, i,  404 

in  respect  to  literature  fund,  I,  195,  404 
in  foundation  of  academies,  . . .  x,  408 
of  Lancasteriaa  or  select  schools,  I,  411 

reports  to  be  made  to, I,  405 

their  annual  report  to  legislature,  . .  I,  406 
to  prescribe  forms  of  returns  from  col- 
leges, Ac., I,  406 

expenses  of  printing,  Ac., I,  406 


Regents  of  the  university: 

officers  of  colleges  or  academies  not  to 

be  regents, I,  410 

nor  to  act  as  trustees, t,  410 

Register  of  city  and  county  of  New  York, 

how  chosen,  Ac., I,  88,  103,  lit 

where  to  reside, I,     98 

to  act  until  successor  is  qualified,  . .  i,  10? 

resignation  of) x,  111 

may  be  removed  on  charges, I,  113 

proceedings  on  such  charges, . .  x,  113 
vacancy  in  office  when  filled  by  gov- 
ernor, Ac, V  113 

when  by  election, x,  118 

to  record  conveyances,  Ac, x,  705 

his  office  hours, n,  395 

to  have  indexes  to  records, n,  297 

his  fees, n,  669 

Registers  in  chancery,  how  appointed,  Ac,  i,     86 

their  powers  and  duties, n,  177 

Rejoinder  of  several  matters  may  be  allowed 

by  court, n,  368 

Religion,  free  exercise  of,  secured, x,     84 

Religious  meetings,  disturbance  o£ x,  027 

Religious  opinion,  to  be  free, I,     84 

Remainder,  what  estate  so  termed, x,  671 

vested  and  contingent, x,  671 

when  void  for  undue  suspension  of 

power  of  alienation, I,  072 

limitation  ofj  on  successive  estates  for 

life,  Ac i,  072 

upon  estates  for  life  of  third  persons,  i,  €73 
on  life  estates  and  terms  for  years,  .  x,  073 

in  terms  for  years,  Ac, x,  673 

meaning  of  "heirs"  and  "tame"  in 

certain,  i,  673 

in  what  cases  a  contingent  remainder  in 

fee  may  be  created, i,  672 

when  on  a  term  for  years,  . . . .  I,  673 
may  be  created  expectant  on  tht 
determination   of  a   term    for 

years, i,  673 

not  to  be  void  on  account  of  the 
probability  or  improbability  of 

contingency, x,  073 

other  rules  in  regard  to, x,  074 

not  to  be  defeated  by  termination 

of  precedent  estate, i,  074 

Remainderman  and  reversioner,  remedy  of; 

for  injuries  to  estate, x,  700 

may  maintain  waste  and  trespass, . .  x,  701 
when  to  be  admitted  to  defend, . . . .  H,  350 
action  by,  after  default  of  tenant, . .  n,  350 

certain  recoveries  void  as  to, n»  351 

proceedings  to  determine  their  claims 

to  land, ix,  321 

how  affected  by  proceedings  in  parti- 
tion of  land, n,  332 

writ  of  error  by, n,  614 

proceedings  to  discover  death  of  per- 
sons on  whose  fives  estates  depend, 

n,  354 
Remission  of  damages  in  justices'  courts,  n,  264 
Removal  from  office,  provisions  concerning, 

x,  111,  112 

when  vacates  office, I,  112 

of  causes, n,  404. 

of  indictment, n,  750 

Rensselaer  county,  named, x,     80 

to  have  four  members  of  assembly, .  x,  150 
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Rensselaer  county :  fags. 

supervisors  ofj  where  and  when  to 

meet, i,  339 

Bents  or  services  certain,  not  affected  by  abo- 
lition of  tenure, I,  666 

right  to,  protected,  Ac., . . . .  n,  40,  89,  521 

distress  for, I,  697 

right  of;  in  certain  cases,  regula- 
ted,  n,  615 

officers  authorized  to  distrain, .  n,  616 
articles  which  may  be  distrained, 

n,  517 
articles  exempt  from  distress, .  n,  517 
goods  removed,  penalty  for  remov- 
ing,   n,  618 

regulations  concerning  beasts,  Ac., 

distrained, n,  516 

penalty  for  rescue  or  pound  breach, 

n,  519 
proceedings  on  making  distress,  n,  619 
distraining  when  no  rent  due, .  n,  520 
action  for  irregularities  in  distrain- 
ing,   n,  520 

pleading  in  actions   against  dis- 
trainor,   n,  520 

proceedings  to  recover  land  for 

non-payment  of, n,  621,  527 

[See  Landlord  and  tenant] 

Repair  of  roads  and  bridges, I,  462 

Repeal  of  corporate  powers, I,  557 

Replevin,  cases  in  which  it  lies, n,  538 

proceedings  in, n,  540  to  532 

Replication,  form  of*  in  certain  cases, . . .  n,  365 
of  several  matters,  may  be  allowed  by 

courts,  ....*. n,  368 

Reporter,  for  supreme  court  and  court  of 

errors, I,  87,  190 

[See  State  reporter.] 

Reports,  to  be  distributed, i,  168 

Representatives  in  congress, 

election  of, i,  117,  138 

resignation  ofj  and  vacancies  in  their 

office, I,  117,  139 

Reprieves  may  be  granted  by  governor, . .  i,  163 
of  convicts  under  sentence  of  death, 
not  to  be  granted  by  judges  or  courts, 

n,  678 
how  and  when  by  sheriffs,  Ac., ....  n,  678 

proceedings  for  that  purpose, n,  678 

Reproaches  in  print  or  written,  for  not  fight- 
ing a  duel,  Ac.,  punishment  of, n,  716 

Rescue  of  property  detained,  penalty  for,  n,  519 

Residence  of  officers, I,    92 

under  election  law,  I,  128 

Resignation  of  public  Officers  to  whom  to  be 

made,.....- I,  111,320 

Respondentia,  contracts  of,  excepted  from 

law  against  betting  and  gaming, I,  614 

and   from  certain  provisions  against 

fraudulent  conveyances, n,  140 

Restitution  in  cases  of  forcible  entries  and 

detainers,    n,  525 

after  reversal  of  judgment, n,  350 

to  reversioners, n,  351 

Returns  of  elections, i,  131 

Revenue  of  state, i,  188 

Reversal  of  judgment, U,  350,  613 

[See  Error.] 

of  decrees, n,  628 

[See  Appeals.] 


Reversion  defined, » I,  671 

[See  future  estates.] 
Reversioner  and  remainderman,  i,  700,  n,  321, 

332,  349,  614 
[See  Remainderman  and  reversioner.] 
Revised  Statutes;  general  division  of,   de- 
clared, Ac., x,    69 

time  when  they  severally  take  effect,  i,    69 
construction  of  term  "laws  now  in 

force"  in, i,    70 

of  terms  "heretofore"  and  "here- 
after,"   I,    70 

of  plural  words,  Ac., J,    71 

of  repugnant  provisions, i,    71 

how  certified  and  published, I,    74 

[For  certain  other  rules  of  construc- 
tion, see  the  general  repealing  act,  i,    71 
and  also  in  this  Index  Definition  of  cer- 
tain terms,  dtc] 
Revival  of  judgment  rendered  in  justices' 

court, II,  265 

in  other  courts, II,  597 

[See  Scire  facias.] 

of  suits  at  law, n,  119,  401 

[See  Abatement] 

of  suits  in  chancery, n,  191 

Revocation,   conveyances  with   power   of, 

when  void,  Ac., n,  138 

of  win,  how  to  be  made, u,    64 

by  marriage  and  birth  of  issue,  n,    64 
of  will  of  unmarried  women,  .  .n,    64 
bond,  Ac.,  to  convey  property  de- 
vised, not  a  revocation,  . . . .  n,    64 
incumbrance,   Ac.,  not  a  revoca- 
tion,   II,     60 

conveyance,  Ac.,  when  to  be, . .  n,    65 
provisions  of  revised  statutes  con- 
cerning, 
to  what  wills  to  apply, . . .  n,    70 

of  probate, n,    62 

of  letters  testamentary,  Ac,  . .  n,    87 
Revoking  submission  to  arbitration,   action 

for,  Ac., n,  564 

Richland,  inspector  of  fish  at, r. . .  I,    90 

Richmond,  county  of  named, I,     80 

to  have  one  member  of  assembly,  . .  I,  150 
supervisors  of,   when   and  where  to 

meet, i,  339 

wreckmasters  in, I,     91 

measurers  in, i,  335 

overseers  of  highways  in, I,  333 

expenses    of  trying    certain    persons 

charged  with  crime  in, I,  359 

Rights  of  inhabitants  of  the  state, i,    82 

Right  to  bear  arms, I,     83 

Rivers  and  lakes,  navigation  of, I,  636 

Road,  law  of,  and  regulation  of  stages,. .  I,  648 
Roads,  public  and  private,  how  laid  out, .  I,  47.2 

Roads  and  highways, I,  460 

laying  out, I,  472 

public  and  private, I,  472 

Robbery  in  the  first  degree, II,  697 

in  the  second  degree, n,  698 

punishment  of  different  degrees, . . .  n,  698 
attempt  by  threatening  letters, ....  n,  698 
Rochester,  town  of,  trustees  to  be  elected  in, 

I,  333 
Rochester,  village  of;  inspector  of  sole  leather 
at> I,    90 
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Bockland  comfy  named, x,    80 

to  have  one  member  of  assembly, . .  I,  150 
supervisors  ofj  when  and  where  to 

meet) -,..  i,  330 

penalty  for  ferrying  without  license 

does  not  extend  to, l,  486 

clerk's  office  in, I,  348 

Mules  of  legislature, I,  162 

Sagg  Harbor, 

inspector  of  sole  leather  at, i,    90 

state  pier  at, I,  215 

receiver  of  profits  of  pier  how  appointed, 

Ac., I,  91,  106 

his  duties,  Ao, x  I,  215 

St.  Lawrence,  county  of,  named, .......  •.  I,    80 

to  have  two  members  of  assembly,.  J,  150 
supervisors  of,  where  and  when  to 

meet, I,  339 

Salaries  of  certain  public  officers, I,  190 

when  payable,  Ac, I,  190 

Sale  of  goods  and  chattels  under  execution 

or  decree, n,  190,  381 

of  lands  Under  same, . . .  n,  190,  332,  383 
of  property  of  deceased  persons,  H,  88,  103 
of  mortgaged  premises,  under  decree, 

n,  198 
ib.  pursuant  to  advertisement,  i,  211,  n,  566 
of  personal  property,  contracts   for, 

when  void, n,  140 

delivery  and  possession  when  neces- 
sary,  n,  141 

at  auction, i,  488,  n.  141 

of  unappropriated  lands, i,  200 

Salmon,  not  to  be  taken  at  certain  times,  I,  641 

Salted  provisions I,  389 

SaU  springs, I,  262 

officers  of, j,  89,  105 

Salvage  on  wrecks, i,  646 

Saratoga,  county  of,  named, I,    80 

to  have  three  members  of  assembly,  I,  160 
supervisors  of,  when   and  where  to 

meet, i,  339 

poor  in,  a  county  charge, I,  572 

fishing  at  Saratoga  or  Fort  Miller  falls, 

I,  541 

Schenectady,  city  of  justices  in, I,    88 

inspection  of  sole  leather  in, i,    90 

duty  of  clerk  of,  as  to  assessors  and 

collectors, I,  379 

school  moneys  in, I,  453 

duty  of  overseers  of  the  poor  in, . . .  I,  580 

Schenectady,  county  of  named, I,    80 

to  have  one  member  of  assembly, . .  .i,  150 
supervisors  of,   when    and  where  to 

meet, I,  339 

certain  leases  in,  need  not  be  recorded, 

I,  715 

Schoharie,  county  of,  named, i,     80 

to  have  two  members  of  assembly,,  i,  150 
supervisors  of,  where    and  when  to 

meet, L  339 

School  districts,  formation  of,  Ac., i,  425 

trustees  of,  actions  by  and  against, .  n,  494 
recoveries  against,  how  collected, . .  n,  497 
[See  Common  schools.] 

School  fund,  state, i,  196,  413 

Lewiston,  h  468 

Schools,  common, , ,.        I,  412 


Schools:  wssm 

select, i,  411 

[8ee  Common  schools.] 
Schools,  Laneasterian,  or  select,  foundation 

oCAc^ i,  411 

Schroon,  fees  of  collector  in, %\  382 

Scire  facias,  writ  of,  for  execution  en  judg- 
ments,   n,  697 

in  judgment  on  bastardy  bond, 1,  605 

to  revive  and  continue  suits,  Ac,  • .  n,  698 
within  what  time  to  be  brought, . . .  n,  598 
writ  of,  against  tenants  of  real  estate,  n,  598 
proceedings,  pleadings  and  judgments 

thereon! n,  698 

writ  of;  to  annul  letters  patent,. . . .  n,  599 
to  vacate  acts  of  incorporation,. . . .  n,  600 
proceedings  on  judgment  thereon, . .  n.  60S 
writs  generally,  how  issued  A  served,  n,  600 
entering  defendant's  appearance,  . .  n,  601 
proceedings  when  defendant  cannot  be 

found,   n,  601 

declarations  upon,  unnecessary,  . . .  n,  601 
against  bail,  to  be  personally  served,  n,  397 

601 
on  judgments  on  bonds  for  performance 

of  covenants, n,  392 

Seal,  great  and  privy, 1,  163,  169 

Seals  to  conveyances, i,  689 

to  official  papers, %,  187 

to  process,  Ac, n,  185t  286 

of  courts, n,  287 

how  used,  n,  420 

Sealers,  county,  of  weights  and  measures, 

how  appointed,  Ac., I,  91,  106 

town,  how  chosen,  ....  1 1,  313 

Searching  vagrants  A  disorderly  persons,  n,  til 

Search  warrants,  regulated, 1,  84,  n,  771 

for  books  and  papers  in  hands  of  pub- 
lic officers, 1,  115 

for  articles  pawned, 1,  660 

for  children  detained  by  Shakers, . .  n,  155 
for  property  stolen  or  embezzled,  . .  n,  771 
to  whom  to  be  directed;  its  contents,  n,  771 
when  to  authorize  search  in  the  night 

u,  771 
by  whom  only  to  be  executed,  ....  n,  771 
Second  offenses,  punishment  of,  in  different 

•    cases, n,  722 

where  first  offense  in  another  country, 

n,  721 
at  what  time  imprisonment  for,  to  com- 
mence,   n,  723 

Second  trial  for  same  offense,  when  it  may 

be  had, n,  725 

when  not  to  be  had, n,  716 

Secrecy  by  legislature, 1,  152 

Secretary,  private,  of  governor,.  1,  86,  95,  109 

his  salary, 1,  166 

Secretary  of  state, 

how  appointed,  Ac, 1,  86,  94 

oath  of  office  where  filed,  Ac, .... .  1,  109 

resignation  of, i,  111 

duty  under  election  law, I,  118,  136 

ib.  as  state  canvassers, i,  137 

ib.  to  record  canvass, 1,  138 

ib.  to  preserve  original  laws, 1,  167 

ib.  to  distribute  statutes, I,  167 

his  general  powers  and  duties, 1,  166 

may  administer  oath  of  office i,  109 

and  certain  other  oaths, i,  186 
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a  commissioner  of  ttie  land  office, . . .  i,  103 

powers  and  duties  as  such, i,  197 

a  commissioner  of  the  canal  fund, . .  i,  104 

powers  and  duties  as  such, i,  193 

to  be  superintendent  of  common  schools, 

I,  105 

powers  and  duties, i,  413 

ib.  as  to  deaf  and  dumb, I,  455 

to  be  sealer  of  weights  and  measures,  i,  105 

office  where  to  be  kept, i,  187 

to  attend  legislature, I,  187 

his  fees  of  office, i,  189 

to  be  accounted  for, i,  187 

his  salary, I,  190 

derkhire, i,  191 

a  regent  of  the  university, i,  403 

contingent  expenses  of  his  office, . . .  I,  191 
may  search  public  offices,  and  require 

copies,  Ac.,  gratis, n,  669 

to  publish  notice  of  letters  patent  being 

annulled, n,  602 

and  of  acts  of  incorporation  vaca- 
ted,    II,  602 

and  of  judgments  in  quo  warranto 

against  corporations, n,  607 

to  enter  in  a  book,  names  of  justices, 

sheriffs,  coroners  and  clerks,  .  .  .  .  i,  139 
his  powers  and  duties  in  relation  to  de- 
positions of  resident  aliens, .  I,  166,  668 

bills  passed  by  legislature, i,  156 

commissions  of  civil  officers, . . .  i,  108 
elections,  general  and  special, . . .  i,  119 

hawkers  and  peddlers, I,  189 

mines  discovered,  Ac., i,  263 

oaths  of  office, i,  109,  110 

official  "bonds, I,  110 

special  commissions  of  oyer  and 

terminer,  n,  214 

,  reports  relative  to  the  poor,  . . .  I,  584 

custody  of  state  haU, I,  214 

supersedeas  of  civil  officers,. . . .  I,  108 
to  deliver  copy  laws  to  state  printer,  i,  156 
deputy  secretary,  how  appointed,  ...  I,  .107 

his  salary, i,  190 

clerk  of  commissioners  of  land 

offioe,    I,  197 

his  general  powers  and  duties,  I,  169 

187 

Secretory  of  regents, I,  404 

Securities,  when  deemed  fraudulent,  Ac.,,  i,  616 

617,  II,  137 
[See  Conveyances.'] 

Seisswes,  unlawful, i,    84 

Self-murder,  assisting  in,  manslaughter,  n,  681 

forfeitures  for,  abolished, n,  724 

Setting  colored  persons, i,  610,  n,  684 

offices,  .. n,  718 

Senators,  number  of; i,  86,  150 

term  of  office, i,    93 

how  chosen, i,  93,  150 

qufdiflcations, i,    93 

-when  two  or  more  are  chosen,  term  of 

service,  how  ascertained; I,    93 

oath  of  office, i,  109 

resignation, i,  111 

compensation, i,  159 

privileges  of, i,  152 

being  justices,  not  obliged  to  act, . .  n,  242 

in  congress,  election  of, I,  144 

11— 113 
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Senate,  organization  of  the, I,  93,  152 

nominations  to, i,  107 

clerk  of,  to  give  bonds, I,  153 

to  prepare  indexes  to  journals, 

Ac.,   I,  153 

his  duties  in  relation  to  nomination 
or  removal  of  officers, . .  I,  107,  108 
president  of  the,  when  and  how  to  be 

appointed,  Ac., I,     93 

when  to  act  as  governor, i,    93 

may  administer  oath  of  office, . .  I,  109 
duties   in  relation  to   treasurer's 

bond, i,  177 

Senate  districts, 

when  and  how  altered,  Ac., I,    81 

number  of  senators,  I,  150 

Seneca,  county  of,  named I,     80 

to  have  two  members  of  assembly,  .  I,  151 
supervisors  of,  when   and  where  to 

meet, i,  339 

trials  for  escheated  lands  in, i,  255. 

towns  in,  may  allow  certain  bounties,  i,  333 

Separations  or  limited  divorces, n,  152 

[See  Marriages.] 
Sergeants  of  court  of  chancery,  ....  i,  87,     99 

their  duties,  Ac., n,  178 

Sergeant-at-arms, 

of  senate  and  assembly,  ..  i,  86,  110,  161 

Servants,  bound  by  indenture,  Ac., ii,  160 

penalty  for  selling  liquor  to, I,  634 

for  receiving  property  from,   for 

liquor  sold  to, I,  634 

embezzlement  by, n,  698 

[See  Apprentices.] 

colored,  who  to  be  held  as, n,  163 

for  what  time, n,  163 

master  to  instruct*  Ac., n,  163 

affidavit  to  be  filed  by  master, .  n,  163 
when  to  be  bound  out  by  over- 
seers,   n,  163 

trading  with  prohibited, n,  164 

penalty-  for  harboring, ii,  164 

when  emigrants  from  other  states 
may  bring  them  into  this  state,  I,  611 
duration  of  service  in  such 

case, I,  611 

ponalty  for  sending  out  of  state,  J,  610 
certain  inhabitants  may  take  them 

with  them, i,  611 

Sessions,  courts  of  [See  Courts!] 

charge  to  grand  jury, i,  147 

Set-off,  in  what  cases  allowed, n,  365 

must  bo  pleaded,  or  notice  given, . .  n,  367 

notice  of,  with  what  plea, ii,  367 

judgment  when  set-off  is  equal  to  or 
less  than  plaintiff's  demand,  ....  ii,  367 
when  more  than  plaintiff's  debt,  n,  367. 

in  suits  by  executors, n,  367 

the  like  provisions  as  to  set-offs  in 

justices1  courts, n,  249 

in  settlement  of  estates  of  absconding 

and  insolvent  debtors, ii,    49 

Settlements,  how  gained  by  paupers, i,  573 

questions  concerning,  how  decided, .  i,  574 
Severing  produce  from  the  soil,  with  intent 

to  steal, n,  700 

from  buildings,  Ac.,  with  like  intent*  n,  700 
from  fences,  enclosures,  Ac.,  with  like 
intent, n,  700 
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from  soil,  maliciously, n,  715 

from  freehold,  and  carrying  away,  .  11,  116 
Shakers,  children  detained  by,  how  brought 

up  on  habeas  corpus, n,  155 

Sheep  destroyed  by  dogs,  remedy  for, . . .  i,  656 

Sheriffs,  how  to  be  chosen,  Ac., I,  88,  102 

may  not  practice  as  attorney, I,  99 

to  have  custody  of  jails, I,  352 

fees  from  the  state, I,  352 

where  to  reside, i,  92 

can  hold  no  other  office, z,  103 

ineligible  to  re-election, i,  103 

how  elected,  Ac.,  in  new  counties, . .  I,  103 

to  act  until  successors  are  qualified, .  I,  107 

oath  of  office,  where  filed,  Ac., I,  110 

resignation  of, I,  111 

may  be  removed,  on  charges, i,  113 

charges,  how  inquired  into,  Ac.,  I,  113 
when   removed   for  non-payment  of 

moneys,    I,  353 

when  governor  may  supply  vacancies- 

in  the  office, I,  113 

when  coroner  to  be  designated  to  act  in 

his  stead,  and  how, I,  353 

when  some  other  person  to  be  appoint- 
ed, and  how, I,  354 

proceedings  on  election  or  appointment 

of  new  sheriff, n,  457 

not  to  practice  as  counsellor,  Ac., ...  i,  99 
names  of,  to  be  entered  in  office  of  sec- 
retary of  state, i,  139 

certain  compensation  of,  to  be  paid  out 

of  state  treasury, I,  192,  352 

to  give  and  renew  bonds,  Ac, I,  351 

to  appoint  under  sheriff, i,  352 

his  powers, i,  352 

may  appoint  deputies, i,  352 

to  remove  intruders  from  public  lands, 

I,  80 

duty  as  to  absconding  debtors,  . . . .  u,  4 

to  attend  terms  of  supreme  court, '. .  n,  206 
to  summon  constables  and  marshals  to 

attend  courts, ii,  300 

precept  to,  for  oyer  and  terminer,. .  ii,  215 

proclamation  thereupon, it,  215 

to  obey  process,  Ac,  if  surrogates, .  ii,  232 

to  have  custody  of  jails,  Ac.,  i,  352,  u,  446 

duties  as  jailers  in  civil  cases, n,  444 

in  criminal  cases,  n,  780 

to  take  charge  of  insolvent  debtors 

when  committed, u,  45 

penalty  for  suffering  them  to  es- 
cape,   II,  45 

to  keep  an  office  for  service  of  papers, 

n,  296 
when  papers  may  be  served  on  county 

clerk  for  him, n,  296 

not  to  hold  courts  except  on  special 

writs,  Ac., n,  296 

bonds  to,  not  authorized  by  law,  void, 

n,  296 
assignment  of  bonds  taken  by  him,  in 

case  ot  vacancy  in  his  office, n,  296 

actions   against,    for  escapes,    to   be 

brought  within  one  year, n,  307 

other  actions, n,  307 

his  duty  in  execution  of  capias,  n,  360,  444 
may  put  in  bail  for  his  own  indemnity, 

II,  360 


Sheriffs: 

his  remedy  thereupon, n,  369 

proceeding  against,  when  brought  up  on 

attachment, n,  3*1    j 

to  be  stayed  on  confessing  judg- 
ment,   .  n,  361 

execution  when  to  issue,  Ac,  .  n,  361 

remedy  on  his  bond, 11,361 

to  indorse  on  executions,  time  of  re- 
ceipt,   n,  377 

his  authority  upon  executions  against 

property, n,  371 

ib.  levy  on  sale  of  personal  pro- 
perty,   n,  378 

ib.  real  estate, n,  381 

ib.  certificates  of  sale, n,  383 

ib.  redemption  of  land  sold,. . .  n,  3S4 

ib.  conveyance  thereof; n,  388 

duty  upon  warrant  against  person  com- 
mitting waste  thereon, n,  343 

neither  he  nor  deputy  to  purchase  on 

sale  made  by  him, n,  383 

executions  against,  how  directed,  At,  n,  377 
duty,  Ac.,  on  executions  against  per- 
son,  u,  391,  444,  45$ 

on  surrender  by  bail, n,  396 

when  he  may  pass  through  other  coun- 
ties, Ac, n,  445 

duty  of,  in  the  imprisonment  of  persona 

arrested  on  civil  process, n,  445 

liberties  of  jails  and  admitting  prison- 
ers thereto,  n,  454 

escapes  and  liabilities  of  sheriffs  there- 
for,   n,  455 

duty  of,  in  respect  to  persons  surren- 
dered by  bail, n,  391 

on  executions  against  defendant,  n,  396 
not  to  receive  pay  from  prisoners  for 

certain  articles, u,  445 

nor  rewards  for  waiting, n,  445 

nor  rent  for  chambers,  Ac,  —  H,  446 
duties  of,  in  executing  process  gene- 
rally,  ii,  45$ 

process  where  to  be  returned, n,  459 

■powers  and  duties,  when  the  execution 

of  process  is  resisted, n,  459 

power  of  tho  county, n,  459 

proceedings  against  registers,  .  n,  466 
military  force  from  other  counties, 

n.  460 
proceedings  on  process  against  sheriffs, 

n;  460 

process  how  executed, a  461 

imprisonment  of  sheriff  on  arrest 

n,  461 
escape;  liberties  of  jail,  Ac,  . .  n,  461 
proceedings  where  sheriff  is  plaintnT  n,  462 
to  execute  process  in  special  proceed- 
ings,  n,  5?1 

to  attend  juries  in  such  proceedings,  n.  572 

fines  for  neglect  therein, n,  572 

attachment  against  for  not  returning 

warrant  of  comptroller,  Ac, n,  576 

not  liable  for  obeying  order  for  dis- 
charge of  prisoner  on  habeas  corpus,  j 

n.  592     | 
penalty  on,  for  refusing  copy  of  war- 
rant of  commitment*  Ac, n,  594 

fees  for  services  rendered  the  state, 

I,  192,  353 
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for  their  services  in  civil  cases,  n,  663 

in  criminal  cases, n,  778 

for  summoning  jury  in  case  of  ab- 
sconding or  insolvent  debtors,  II,    39 
for  services  in  justices*  courts, .  n,  274 
when  to  suspend  execution  of  insane 

convicts,  n,  678 

proceedings  for  that  purpose,  .  n,  678 
punishment  for  refusing  to  apprehend 

criminals, u,  706 

willfully,  Ac.,  omitting  to  execute  pro- 
cess,  n,  706 

willfully  refusing  to  receive  prisoners,  n,  706 
willfully  suffering  offenders  to  escape,  ii,  706 
receiving  reward  to  suffer  escape  of 

any  prisoner, n,  706 

to  forfeit  office  for  certain  offences, .  n,  706 
to  receive  from  clerks  copies  of  sen- 
tences on  conviction, n,  764 

also  of  sentences  to  state  prison, . .  n,  764 
their  authority  while  conveying  pris- 
oners to  state  prison, n,  764 

to    command   assistance    in   criminal 

cases, n,  771 

may  convey  prisoners  arrested,  through 

other  counties  in  certain  cases,. .  n,  774 
other  duties  and  powers, 

in  respect  to  warrants  against  ab- 
sconding debtors, n,     14 

ib.  against  officers  for  books  and 

papers,    1,114 

ib.  against  collector  of  taxes, . . .  I,  372 

ib.  against  collectors  of  tolls, . . .  I,  238 

elections  general  and  special,  i,  121,  130,  147 

intruders  on  public  lands, I,     80 

drawing  of  jurors, n,  432 

summoning  thereof, ti,  432 

warrants  against  occupants  of  certain 

state  lands, i,  206 

disturbers  of  religious  meetings, ....  I,  627 

wrecked  property, I,  644 

Sheriffs'  bonds,  actions  upon, ir,  498 

proceedings  and  pleadings  therein, .  n,  499 

costs  against  relator, h,  499 

defence  of  sureties  in  suit, u,  500 

executions  how  to  issue, n,  500 

distribution  of  moneys  to  several  par- 
ties,   n,  500 

Ships  and  vessels,  demands  against, ....  n,  515 

Shows,  exhibition  ot, . . : I,  612 

Sick  persons,  non-residents, I,  398 

Sittings  in  city  and  county  of  New  York,  u,  213 

Skins,  keeping  of, i,  390 

Slander,  actions  for,  within  what  time  to  be 

brought,    H,  307 

Slavery  cannot  exist  in  this  state, i,  611 

Slaves  not  to  be  brought  into  this  state, .  I,  610 

consequences  of  bringing,  Ac., I,  610 

exception  as  to  travelers,  Ac., i,  611 

penalty  for  selling  persons  as, I,  610 

exportation  of  persons  held  as,  ... .  I,  610 
children  of,  how  long  held  to  service,  n,  162 

regulations  concerning, i,  610,  n,  162 

escaping  from  other  states  into  this, 
may  be  reclaimed,  and  how,  I,  610,  ii,  580 

proceedings  thereon, ii,  580 

not  to  be  taken  in  this  state,  except  as 

herein  authorized, n,  582 

penalties  for  violating  statute, ii,  582 


Soccage,  provisions  respecting  guardians  in,  pact. 
to  apply  to  certain  statutory  guardians 

now  created, j,  666 

rights,  Ac.,  of  such  guardian,  I,  167,  n,  159 

Soldiers,  quartering  of, i,    83 

nuncupative  wills  by, u,    61 

Sole-leather,  inspectors  of,  how  appointed,  I,     89 

Solicitors, i,  88,     98 

how  removed,  Ac., i,  88,    89 

oaths  of  office, i,  110,  ii,  298 

certain  officers  not  to  practise  as, ...  j,    99 
provisions  concerning  their  duties,  privi- 
leges and  liabilities, ii,  285,  29*7 

Solitary  cells,  in  county  jails,  when  to  be 

constructed, i,  341 

Sovereignly  of  state, i,    19 

to  be  maintained,  Ac, 1,     *79 

Speaker  of  Assembly,  to  be  chosen, i,    86 

a  commissioner  of  land  office, 1,  103 

may  administer  oath  of  office, 1,  109 

duty  of,  as  to  treasurer's  sureties,. .  1,  1*77 

SpecialbaU, n,  349,  394 

[Soo  Bail] 

Special  elections, 1,  117,  321 

Special  juries, 11,  435 

Special  verdicts, 11,  439 

Special  motions; 11,  575 

Special  justices  for  Now  York,   how  ap- 
pointed, Ac., 1,  88,  100 

where  to  reside, 1,    92 

their  authority  in  cases  of  forcible  en- 
tries and  detainers, n,  523 

in   removing    tenant   in    certain 

cases,    n,  528 

Special  justices1  courts  in  cities, n,  233 

Special  sessions,  courts  of,  out  of  Now  York, 

by  whom  held, 11,  233 

what  criminal  charges  may  be  tried 

by, , 11,  735 

in  what  cases, n,  736 

how  convened, n,  737 

custody  of  prisoner  in  meantime, . .  n,  737 

proceedings,  trial  by  court, * . .  II,  737 

trial  by  jury,  when  and  how  had, . .  n,  737 

drawing  jury,  oath,  verdict, 11,  738 

punishment  on  conviction, n,  739 

when  complainant  to  pay  costs,  ...  11,  739 

payment  how  compelled, 13,  739 

in  New  York,  by  whom  held, .  n,  233,  739 
what  accusations   may  be  tried 

by,  n,  740 

in  what  cases  to  proceed, n,  740 

proceedings,  trial, n,  740 

appeal  on  conviction, n,  740 

proceedings  by  general  sessions,  n,  740 
courts  of,  generally,  provisions  concern- 
ing, Ac,, 11,  741 

fees  of  members  of  court, ....  11,  775 
fines  imposed  by,  how  applied,  n,  741 
suits  for  neglect  to  pay  over, . .  n,  741 
witnesses  how  compelled  to  attend 

before, n,  742 

jurors,  penalty  for  not  attending,  n,  742 
witnesses  and  jurors  not  to  have 

fees, n,  742 

conviction,  when  to  be  certified 

and  filed,  Ac., n,  742 

its  effect  as  evidence, n,  742 

certiorari  upon  judgments  of, . .  n,  742 
[See  Certiorari.] 
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Special  partnerships, I,  714 

Specific  performance  of  agreements  by  com- 
mittee of  idiots,  Ac, ii,    56 

by  infant  heirs,  &&, n,  202 

Speech,  freedom  of; J,  85,  152 

Spirits,  distilled,  inspectors  of, z,     91 

Stages,  public,  regulation  of, I,  648 

State,  boundaries  of, I,    76 

territorial  jurisdiction  of,  ......  I,  76,    79 

inhabitants  of,  their  rights, I,    82 

debts  to,  embraced  by  laws  relative 

to  insolvent  debtors, n,    40 

and  by  statute  of  limitations, n,  304 

liable  to  pay  costs, n,  573,  642 

State,  constitution, i,    37 

index  to, i,    29 

former,  appendix, i, 

first,  appendix, i. 

State  haU, I,  214 

certain  offices  to  be  kept  in, i,  187 

State  library, 

laws  of  other  states  to  be  deposited 

in, i,  164 

regulations  concerning, I,  215 

librarian  how  appointed, I,  216 

his  salary, i,  190 

contingent  expenses  of  library,  . . . .  I,  216 

State  sovereignty, I,     79 

State  canvassers, i,  118,  120,  137,  142 

State  canvass,  how  conducted, i,  137 

State  paper,  to  be  published  by  state  printer, 

i,  183 

laws  to  be  published  therein, i,  183 

when  read  in  evidence  therefrom,  . .  i,  183 
State  pier  at   Sagg  Harbor,  receiver   of 

profits  at, i,  91,  106 

to  give  bond,  Ac, I,  215 

&ate  printer, i,    86 

Stale  prisons,  declared, n,  785 

in  whose  care, i,  215 

expenses  of  supporting,  a  charge  on 

general  fund, i,  192 

inspectors  ot,  how  appointed,  Ac,. .  u,  785 
general  powers  and  dutiq&of  inspectors, 

Ac, 7...  I,  215,  n,  786 

officers  to  each  prison, n,  789 

agents  when  to  act  as  wardens, . . .  n,  795 

their  duties, n,  790 

warden,  when  to  act  as  agent,  . . . .  n,  789 

his  duties, n,  794 

separate  cells  in, n,  790 

keepers  of;  their  duties, n,  797 

matron's dnties,  ..'. n,  797 

instructors  in,  their  duty, n,  798 

physicians  in,  their  duty, n,  798 

store  keepers  in,  their  doty, n,  800 

reports  to  be  distributed, I,  168 

labor  of  convicts  and  contracts  for,  n,  803 

supplies  for  the  prisons, n,  807 

clerks  of; n,  795 

chaplains, n,  797 

guards  at, n,  799 

contracts  for  labor  of  convicts, n,  991 

contracts  for  provisions  for  support,  n,  791 
prisoners  pardoned  or  discharged,  to 

be  reported  to  secretary  of  state,  n,  796 
clothes  and  money  to  be  given  to  dis- 
charged convicts,  n,  792 

in,  ..  n,  800,  802 


State  prisons :  nan. 

imprisonment  in, 

when  courts  may  order,  for  life,  h,  723 

effect  of, n,  *34 

effect  of  pardons, n,  145 

not  to  be  less  than  two  years,,  n,  733 
effect  of,  for  less  than  life,. . . .  n,  734 
prisoners  in,  under  protection  of 

law, n,  734 

regulations  concerning  discipline  of 

prisoners,    n,  811 

males   to   be   sent   to    different 

prisons, n,  808 

females  to  Sing  Sing, n,  809 

certificates  of  conviction  with  each 

one, it,  809 

agents  to  pay  for  transportation,  n,  809 
removal  from  one  prison  to  anottngr, 

n,  809 
minor  convicts,  how  disposed  of,  n,  809 
cases  of  fire  and  pestilence, . . .  n,  819 

insane  convicts, r^  819 

inquests  in  case  of  death, . . . .  n,  811 
convicts  to  be  kept  at  hard  labor, 

n,  811 

punishment  o( u,  813 

escape  of; n,  813,  839 

general  provisions, n,  813 

moneys  in  agents'  hands, .  n,  813;  818 

military  companies, n,  814 

fire  company  at  Auburn, u;  819 

bodies  of  convicts  dying  in  prison, 

n,  816 
children  born  in  female  prison,  n,  816 
Clinton  prison,  special  provisions, 

n,  817 
U.  &.  prisoners  to  be  received,  n,  819 
officers  exempt  from  military  and. 

jury  duty, n,  819 

females  not  to  be  whipped,  . . .  n,  819 
convicts  when  witnesses,  n,  819,  829 
liquors  not  to  be  brought  into,,  n.  819 

visitation  of  prisons, u,  831 

breaking  and  escaping  from,  or  attempt- 
ing escape  from,  by  force, n,  705 

State  printer,  how  appointed,  Ac, . . .  I,  86,    95 

his  general  duties,  Ac, i,  183 

compensation  of,  a  charge  on  general 

fund, i,  191 

State  reporter,  how  appointed,  &&, I,    9S 

State  aeofr,..*. : i,  163, 1® 

Staten  Jstand, 

obstruction  in  navigable  waters  at, .  i,  €39 

fishing  at, \  912 

lactment  and  promnlgatkm  of;  i,  154 

when  to  take  effect! i  156 

original  to  be  preserved, %  166 

how  published, i.  183 

and  distributed, m,  167 

actions  upon,  when  to  be  brought,,  n.  301 

pleading  therein, n,  365,  503 

violation  of,  misdemeanor, n.  T19 

of  other  states,  received  by  guteum, 

how  disposed  of, i,  164 

of  England  and  Great  Britain,  not  in 

.    force, i,    72 

nor  of  the  late  oniony  of  New 

York, i,    73 

rarises\  act  concerning, j,    69 

see  also  general  repeafing  act, .  I,    71 
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Statutes :  pacm. 

repealed,  in  consequence  of  revision  of, 

i,    72 
Staves  and  heading*  inspectors-general  of, 

how  appointed  Ac., I,  90,  106 

cullers  of,  how  appointed,  Ac.,  .  I,  90,  105 
Stealing  properly,  when  grand  larceny, .  n,  699 

written  instruments, , n,  700 

lottery  tickets, n,  100 

records,  papers  filed,  Ac. u,  700 

by  officers  having  custody  of  them, 

n,  700 

when  petit  larceny, n,  712 

in  another  state  and  bringing  here,  n,  721 
Steamboats,  provisions  concerning  the  navi- 
gation of, I,  636 

negligently,  Ac.,  bursting  boiler  of, .  n,  717 

death  produced  by, n,  681 

Steuben,  county  of,  named, I,    80 

to  have  two  members  of  assembly, .  I,  151 
supervisors  of,  where   and  when  to 

meet, I,  339 

Stocklwlders  in  corporations,  their  rights, 

liabilities,  Ac., z,  552,  557 

how  compelled  to  pay  in  amount  due 

on  their  stock, n,  486 

[See  Corporations.] 
Stock-jobbing,  regulations  concerning,  . . .  i,  659 
Stolen  property,  when  and  how  to  be  re- 
stored to  owner, ii,  772 

buying  same, n,  700 

if  not  claimed,  to  be  delivered  to  county 

superintendents  of  poor, n,  772 

Strays,  how  disposed  ot, I,  324 

Streams  taken  for  canals, I,  225 

Struck  jury, n,  435 

Submission  to  arbitration,  how  made,  Ac.,  n,  559 
[See  Arbitrations.] 

revoking,  action  for,  damages, ii,  564 

Subordinate  officers,  how  appointed,  Ac, .  I,  107 

Subornation  of  perjury, n,  702 

attempt  at, n,  702 

at  elections, i,  145 

Subpoenas, 

to  appear  and  testify,  what  courts  may 

issue  them, n,  287 

mode  of  serving,. n,  416 

may  be  issued  by  judge,  in  case  of 
absconding  and  insolvent  debtor, 

n,    38 

by  surrogates, n,  59,  231 

by  justices  of  the  peace, .  n,  257 
in  criminal  cases,  to  be  issued  by  dis- 
trict attorneys, n,  753 

for  defendants,  to  be  issued  by 

clerks  gratuitously, n,  753 

Substituting  child  for  another  to  deceive,  u,  696 

Suffrage,  to  be  free, I,    85 

Suffolk,  county  of  namod, i,    80 

to  have  two  members  of  assembly, .  I,  150 
supervisors  of,  where  and  when  to 

meet, I,  339 

clerk  of,  may  establish  offices,  Ac., . .  I,  349 

inspector  of  sole  leather  in, i>    90 

wreck-masters  in, x,    91 

overseers  of  highways  in, I,  333 

clerk's  office  in,  I,  349 

Suggestions  upon  the  record,  practice  respect- 
ing, regulated, n,  574 

issues  of  fact  upon,  how  tried, . . . .  n,  574 


Suits.  [See  Actions.] 

Suing  in  name  of  another  without  consent, 

n,  571 

Sullivan,  county  of,  named, i,    80 

to  have  one  member  of  assembly, . .  i,  150 
supervisors  ot,  where   and  when  to 

meet, I,  339 

certain  leases  in,  need  not  bo  recorded, 

I,  716 
Summary  proceedings  to  recover, 

possession  of  lands, n,  523,  527 

Summons  in  justices'  court, n,  243 

in  waste, n,  344 

against  corporations,  . . . .  n,  368,  477,  605 

for  witnesses, I,  158,  n,  417 

Summons  and  severance  abolished,  n, .  339,  616 
Sunday,  certain  process  not  to  be  served 

on, I,  628 

sports,  traveling  and  labor  prohibited, 

I,  628 

goods  not  to  be  sold  on, I,  629 

nor  liquor, I,  629 

penalties  and  exceptions  applicable  to 

these  prohibitions, i,  629 

mode  of  enforcing,  Ac, i,  630 

courts  not  to  be  open  on, ix,  285 

Superintendent  of  common  schools,  I,  104,  413, 

417 
[See  Common  schools.] 
Superintendents  of  canal  repairs,  how  ap- 
pointed, Ac, I,  89,  104 

[See  Canals.] 
of  salt  springs,    how  appointed,   Ac, 

I,  89,  105 

of  Onondaga  Indians, i,  90,  105 

of  Brothertown  Indians, I,  90,  105 

of  the  poor,  county,  I,  569 

actions  by  and  against, n,  494 

[See  County  superintendents  of  the 

poor,   Supervisors   of  counties.] 

Superior  court  of  New  York,  judges  of,  how 

appointed,  Ac, I,  88,    96 

oath,  Ac, : I,  110 

their  powers, n,  292 

Supersedeas  of  civil  officers,  notice  thereof, 

how  given, i,  108 

Supervisor,  how  chosen,  Ac, I,  316 

penalty  for  refusing  to  serve, I,  319 

oath  of  office,  Ac, I,  318 

vacancy  in  office,  how  supplied,. ...  I,  321 

his  general  duties, %  I,  322 

his  compensation  for  attending  board 

of  supervisors, I,  341 

when  to  cause  surveys  to  be  made  of 

lands  of  non-residents, I,  365 

duty  at  elections, l,  133 

one  of  the  board  of  town  auditors, .  I,  328 
one  of  the  commissioners  of  excise, .  I,  631 

duties  as  such, I,  631 

to  attend  to  suits  in  which  town  is  in- 
terested,  I,  330 

actions  by  and  against, n,  494 

judgment  against,  how  collected,  . .  n,  496 
when  to  be  paid  by  supervisor,  n,  496 
executions  not  to   issue,  except   for 

costs, n,  496 

provision  in  respect  to  surplus  received 
from  property  sold  for  taxes,  . . . .  i,  371 

u,  676 
duties  under  highway  law, I,  470 
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Supervisor: 

duties  under  poor  law, I,  618 

in  case  of  fire  in  woods, I,  650 

in  case  of  damages  by  dogs, . . .  I,  668 

under  school  law, i,  421 

not  to  be  appointed  commissioner  of 

deeds, l,  100 

nor  county  treasurer, I,  104 

Supervisors,  board  of,  where  and  when  to 

meet  in  the  several  counties, I,  338 

their  general  powers  and  duties,  ...  I,  33? 
cliairman  of  board  to  be  appointed, .  I,  340 

may  administer  oaths, I,  340 

to  sign  certain  certificates  of  ap- 
pointment   I,  108 

duty  under  election  law, I,  121 

clerk  to  be  appointed, I,  340 

his  compensation, I,  "340 

his  duties, I,  340,  684 

neglect  of  duty, *. .  I,  341 

,  powers  and  duties  of  board  in  relation 
to  the  appointment  of  commissioners 

of  deeds, I,  98,  108 

of  county  treasurers, I,  105 

of  sealers  of  weights  and  meas.,  I,  105 

of  loan  officers, I,  105 

of  county  superintendents  of  poor, 

I,  669 
the  equalization   of  assessments  and 
correction  of  assessment  rolls,  I,  366,  380 

other  duties  under  tax  law, I,  379 

the  distribution  of  the  common  school 

fund, I,  413 

assessment  and  collection  of  highway 

tax,  I,  410 

damages  for  opening  of  roads, I,  4*74 

the  erection  of  county  poor  houses, 
and  the  making  the  poor  a  county 

charge, I,  610 

the  support  of  the  poor  generally, . .  I,  5*78 
the  payment  of  damages  by  dogs, . .  I,  656 

actions  by  and  against, n,  494 

mode  of  suing,  holding  to  bail,  n,  495 
remedies  against  successors,  . .  n,  496 
abatement  of  suit  by  vacancy,. .  n,  496 
omitting  to  name  all  in  declara- 
tion,   n,  496 

judgments  against,    how  collect- 
ed,   n,  496 

when  to  be  paid  by  county 

treasurer, n,  497 

executions  not  to  issue,  except  for 

costs, n,  491 

may  provide  daily  pay  for  jurors,  n,  662 
to  return  lists  of  grand  jurors,  n,  143 
Supreme  court,  officers  of, 

chief  justice  and  justices,  how  appointed, 

Ac., I,  81,     96 

may  be  removed, i,    96 

can  hold  no  other  office, i,    96 

oath  of  office, I,  109 

may  administer, i,  109 

resignation  of, I,  111. 

their  salaries, I,  190' 

not  to  receive  fees, n,  290 

general  provisions  applicable  to,  n,  286 

289 

clerks  of,  how  appointed,  Ac., r,    81 

clerk  in  Now  York,  to  be  clerk  of 
sittings  and  .circuits, n,  216 


Supreme  court,  clerks  of:  **■*, 

offices,  when  to  be  kept  open, .  n,  296 
duties  in  fling  and  docketing  of 

judgments, n,  373 

to  enter  transcripts  of  equity  de- 
crees,   d;  189 

to  procure  and  enter  transcripts  of 
judgments  entered  within  this 
state,  in  United  States  courts,  n,  618 
to  furnish  copies  of  papers  to  state 

officers,  gratis, n,  669 

their  fees, n,  668 

commissioners,  how  appointed,  Ac., . .  I,     8? 

9* 

their  powers, n,  290 

fees  of, n,  668 

criers,  how  appointed,  Ac., I,     87 

reporter,  how  appointed,  Ac., . . .  I,  81,     98 

salary, i,  190 

jurisdiction,  mode  of  proceeding,  dec, 

general  powers, n,  204 

teste  and  return  of  process,  . .  n,  206 
281,  576 
adjournment  on  non-attendance  of 

judges,  Ao, n,  205 

seals  of  the  court, n,  206,  287 

removal  of  papers, n,  207 

general  provisions  applicable  to, 

n,  286,  289 

power  to  amend  practice, n,  209 

to  compel  the  production  of 

books  and  papers, n,  207 

to  revise  rules  of  court,  Ao,  n,  209 
■powers  in  relation  to  election  of 
directors  in  moneyed  corpora- 
tions,   I,  555 

appeals  to,  from  admeasurement 
of  dower  and  proceedings  there- 
on,   n,  613,  634 

powers  in  cases  of  proceedings  against 

absconding  debtors, n,  14,  625 

over  trustees  and  assignees  of  in- 
solvent and  other  debtors,  ..  n,    60 
in  relation  to  custody  of  minor  chil- 
dren, when  parents  live  sepa- 
rate,   n,  154 

power  and  proceedings,  in  special  ac- 
tions, to  compel  determination  of 

claims  to  land, n,  321 

on  petitions  for  partition, n,  326 

in  causes  removed  from  inferior 

courts, \  n,  404 

in  criminal  cases, n,  760 

in  ordering  of  special  juries, . .  n,  435 

on  bills  of  exceptions, n,  440 

in  suits  by  attachment  against  for- 
eign corporations, n,  477 

elections  in  corporations, i,  560 

in  suits  of  official  bonds  on  sheriffs, 

surrogates  and  other  officers,  n,  498 
in  actions  of  scire  facias  to  annul 

letters  patent, n,  599 

or  to  vacate  acts  of  incorporation, 

n,  600 
on  informations  in  the  nature  of  a 

quo  warranto, n,  602 

on  writs  of  certiorari  and  of  er- 
ror in  certain  cases, n,  624 

ib.  in  other  criminal  cases,. . . .  n,  765 
in  cases  of  outlawry  in  treason,  n,  169 
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Supreme  court,  <fc& :  faos. 
power  to  punish,  as  for  contempts,  for 
tho  purpose  of  enforcing  civil  reme- 
dies, Ac., H,  652 

to  issue  commissions  to  take  de- 
positions on  motions, n,  575 

to  allow  writs  of  habeas  corpus, 

n,  580,  583 
and  of  mandamus  and  prohibi- 
tion,   n,  608 

reversal  of  judgments  of  supreme 
court,  when  not  to  affect  certain 

aots  previously  done, n,  624 

costs  on  actions  in, •. n,  636 

fees  of  officers  in,  n,  655 

powers  of  justices  out  of  court, 

to  compel  delivery  of  books  and 
papers  by  public  officers  to  suc- 
cessors,  ......  i,  114 

to  administer  oaths  to  public  offi- 
cers,   j,  109 

to  take  proof  and  acknowledgment 

of  deeds, I,  707 

to  discharge   administrator  from 

custody  in  certain  case, ir,    88 

to  make  order  as  to  production  of 

books  and  papers, n,  207 

to  hold  circuit  courts, n,  212 

and  sittings  in  New  York,  n,  213 
and  to  preside  in  cases  of  oyer 

and  terminer, ii,  213 

to  sign  records  A  tax  costs,  Ac.,  n,  292 

to  take  affidavits, u,  294 

to  allow  writs  of  habeas  corpus 

and  certiorari, n,  680,  583 

writs  of  habeas  corpus  for  child- 
ren detained  by  Shakers, . .  u,  155 
Supreme  court  commissioners,  how  appoint- 
ed, Ac, 1,87,     97 

their  oaths  of  office, I,  109 

their  general  powers, II,  289 

limitations  of  their  powers, II,  290 

their  authority  to  take  proof  and  ac- 
knowledgment of  deeds, J,  707 

to  sign  records  and  tax  costs, n,  292 

to  take  affidavits, .'. n,  294 

to  make  orders  to  stay  waste  of  land 

sold  under  execution, n,  347 

Sureties  of  the  peace,  when  and  by  whom 

may  be  required, rr,  727 

Sureties  to  official  bonds, I,  111 

Surgery  and  physic,  regulations  concerning 

practice  oft I,  398 

[See  Peace,  sureties  of] 

Surplus  on  tax  sales, n,  576 

Surjdus  waters  from  canals,  sale  of,  Ac., . .  I,  230 
powers  of  canal  board  concerning, . .  I,  231 
Surrender  of  precedent  estate  not  to  affect 

expectant  estate, I,  674 

of  leases, I,  695 

by  bail, n,  395 

Surrogates,  how  appointed,  Ac., i,  88,     97 

where  to  reside, I,     92 

oath  of  office, I,  109 

to  give  bonds, I,  354 

their  powers, . .  nt  68,  60,  71,  74,  121,  229 
their  authority  in  proof  of  wills  of  real 

estate, ii,     58 

ib.  of  personal  property, n,     60 

appeal  from,  to  circuit  judge, . .  n,  66,  631 


Surrogates:  rioa. 

their  authority  in  granting  of  letters 

testamentary, n,     70 

ib.  letters  of  administration, n,    74 

ib.  compelling  return  of  inventory,  it,    87 

ib.  revoking  letters, n,    87 

ib.  directing  payment  of  legacies,  n,  94,  1 20 
ib.  compelling  and  settling  accounts  by 

executors  and  administrators, . . .  n,    94 
ib.  decreeing  distributions,  Ac,. .  u,  98,  120 

ib.  sale,  Ac.  of  real  estate, n,  102 

not  to  act  where  interested,  Ac, ....  n,    80 
to  reduce  testimony  to  writing, . . . .  n,    82 

to  record  wills, n,     82 

when  to  send  copy  to  secretary  of 

state, n,     82 

duty  of  surrogate  of  New  York,  as  to 
public  administrator  of  that  city  n,  121 

ib.  in  other  counties, . . . ', n,  132 

powers  of,  in  appointment  of  guar- 
dians for  minors^ ir,  156 

in  compelling  and  settling  their 

accounts,  Ac, n,  1 58 

in  their  removal, u,  158 

appeals  from  orders  respecting  guar- 
dians Ac, n,  158,  632 

appeals  in  other  cases  to  chancellor, 

n,  97,  633 
their  authority  in  admeasuring  dow- 
er,   n,  510 

appeal  to  the  supreme  court,  ...  it,  634 

actions  upon  their  bonds, n,  501 

duties  in  respect  to  wills  deposited  for 

safe  keeping, u,  421 

surrogates9  courts, 

their  jurisdiction,  n,  62,  74,  121,  229 

when  open, n,  230 

seals  of, it,  230 

special  powers  of, ii,  230 

books  and  indexes, n,  231 

sheriff,  Ac.,  to  obey  process  of,  ii,  232 

•osts  in, n,  232  - 

successor  to  complete  business,  n,  232 
not  to  be  council,  Ac.,  in  certain 

cases, n,  232 

general  provisions  applicable  to,  n,  284 
Survey  of  land,  order  for,  in  suits  relating 

to  land, ii,  252 

of  unappropriated  lands, I,  198 

for  new  county, i,    81 

for  new  town, i,    82 

of  town  lands, I,  322 

Serveyor-general,  how  appointed,  Ac.,  I,  86,    95 

his  oath  of  office, i,  109 

resignation  of, I,  111 

salary, I,  190 

clerk  hire, I,  191 

office  where  kept, i,  187 

his  general  powers  and  duties, I,  182 

fees  of  office, I,  189 

to  be  accounted  for, I,  187 

contingent  expenses, I,  191 

maps  by, I,  199 

duty  as  to  unappropriated  land, i,  202 

a  commissioner  of  land  office, I,  103 

powers  and  duties  as  such,. . . .  i,  197 

a  commissioner  of  tho  canal  fund,  I,  104 

powers  and  duties  as  such, ....  I,  193 

may  administer  certain  oaths, I,  185 

powers.in  respect  to  certain  claims,  I,  185 
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with  comptroller  and  secretary  to  have 

charge  of  state  hall, I,  214 

may  search  public  offices  and  require 

copies,  Ac.  gratis, II,  669 

Surveyors,  their  fees, II,  662 

Swamps,  proceedings  for  draining, n,  668 

Swearing,  profane, * I,  626 

false  at  elections, '. I,  145 

falsely,  when  perjury, n,  425 

98 

Table  of  References, h     i 

Tare  of  butter  firkins, I,  531 

Tales,  jurors, n,  437 

Tajoerns,  licenses  to  keep,  how  granted, .  I,  630 

sum  to  be  paid  therefor, I,  631 

licenses,  how  signed,  Ac., .....  I,  632 

how  long  to  continue  in  force, J,  632 

when  and  how°rovokcd, I,  635 

bonds  to  be  given, I,  632 

where  filed, I,  634 

prosecution  thereon, I,  634 

keepers  of,  to  provide  certain  articles,  I,  632 

to  keep  a  sign, I,  632 

such  sign  not  to  be  put  up  by  per- 
sons not  licensed, I,  633 

not  to  trust  certain  persons  above 

$1.25, I,  633 

securities  for  such  debts,  void, .  I,  633 

not  to  sell  liquor  to  minors,  Ac.,  I,  634 

nor  to  receive  property  in 

pledge  from  them, i,  634 

justices  of  the  peace  becoming 
keepers  of  taverns,  not  to  act, 

except,  Ac, n,  241 

[See  Excise.] 

Taxation  of  costs, n,  292 

Taxes,  how  to  bo  levied, z,    83 

not  affected  by  insolvent's  discharge, 
nor  by  proceedings  against  abscond- 
ing debtors,  Ac, n,    40 

when  to  be  paid  by  executors,  Ac.f.  n,    89 

assessment  and  collection  of, i,  360 

property  liable  to, I,  360 

land  sold  by  state, I,  210 

what  exempt  from,  . .  i,  360,  379,  583 
place  where  assessment  is  to  be 

made, i,  361 

real  estate, I,  361 

how,  if  divided  by  town  line, . .  I,  362 

personal  estate, J,  362 

property  of  corporations,  .  I,  362,  374 
assessment,  how  to  be  made, . .  I,  363 

assessment  districts, I,  363 

assessment  roll, I,  366 

assessment  of  trustees,  Ac., . . .  I,  363 

ib.  land  of  non-residents, I,  364 

survey  thereof, I,  364 

rate  of  valuation, i,  365 

in  case  of  land  sold  by  state,  I,  207 
notice  of  completion  of  roll, . . .  I,  365 

inspection  of  roll, i,  365 

meeting  of  assessors  to  review 

roll,  Ac. I,  365 

correction  thereof, i,  365 

affidavit  by  agent, i,  379 

certificate  to  roll, i,  366 

roll  to  be  delivered  to  supervi- 
sors,   I,  366 

penalties  on  delinquent  assessors,  i,  366 


Taxes,  assessment  and  collection  of: 

names  of  assessors  to  be  return- 
ed,  i,  379 

equalization    and    correction    of 

rolls, i,  366 

duty  of  board  of  supervisors,.,  i,  367 
to  deliver  corrected  roll  to  col- 
lectors,   i,  367 

warrant  to  be  annexed, .. .  x,  361 
account  to  be  delivered  to  county 

treasurer, j,  368 

collection  of  taxes, i,  369 

proceedings  on  refusal  to  pay, .  x>  369 

levy  on  property, j,  370 

sale  of  property  distrained,....  i,  370 

surplus  arising  from  sale,  how  to 

be  disposed  o£ ... .    i,  370,  n,  576 

action  for  such  surplus,  . .  u;  576 

collector  to  pay  over  moneys,.,  i,  370 

his  duties  as  to  unpaid  taxes, 

I,  371 
proceedings  against  delinquent  col- 
lector,   r,  372 

taxes  on  incorporated  companies,  ...  i;  374 

what  companies  liable, I,  374 

statement  to  be  delivered  to  as- 
sessors,  I,  374 

and  to  comptroller, i,  376 

penalties  and  suits  therefor,...  i,  375 
mode  of  making  assessment,  . .  J,  375 
duty  of  supervisors  in  completing 

assessment, i,  376 

collection  of  the  taxes, i,  376 

proceedings  if  not  collected, ...  i,  377 

power  of  chancellor, i,  377 

remedy  by  action, i,  377 

on  railroad  companies,....  i,  377 
remedy  by  tenant  for  taxes  paid,...  i,  379 
loss  by  collectors  or  county  treasurers, 

l,  379 
imposed  by  United  States,  and  erro- 
neously returned  to  comptroller,  how 

canceled, i;  380 

for  opening  road,  sales  of  land  for,. .  I,  380 
special  provisions, 

in  relation  to  Kings  county, ...  i,  381 
city  and  county  of  Albany,  . . .  I,  382 

city  of  Albany, l,  383 

certain  towns  in  Essex  county,  i,  382 
what  cities  deemed  towns, ....  I,  382 
certain  judgments  recovered  for 
taxes  paid,  how  docketed,  . .  n,  373 
on  dogs,  how  assessed  and  collected,  i;  655 
to  whom  to  be  paid  and  how 

applied, i,  655 

for  local  purposes,  applicants  to  legisla- 
ture to  give  notice, i,  154 

Temporary  horn,  when  comptroller  may 

make,   % i,  171 

Tenancy  in  common,  what  estates  to  be, .  i,  675 
several  persons  taken  by  descent,. .  i,  705 

partition  of, a,  327 

in  ejectment  by  one  tenant  against  co- 
tenant,  ouster  to  be  proved, n,  315 

tenants  when  liable  to  action  of  waste 

at  suit  of  co-tenant, n,  345 

proceedings  in  such  action, n,  345 

Tenant  by  the  curtesy, 

when  liable  to  waste, n,  345 

assigns  of;  when  liable, n  345 
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TenmJtrby  the  curtesy ':  pioi. 

liability  of;  for  holding  over  estate, .  i,  700 

in  dower  her  estate,  Ac., I,  691 

when  liable  to  waste, n,  345 

assigns  of,'  when  liable, u,  345 

[See  Dower.'] 

for  life,  nature  of  his  estate, i,  671 

heirs  of,  when  to  take  as  pur- 
chasers,  I,  674 

powers  to,  Aa, i,  683 

conveyances  by,  effect  of, I,  690 

holding  over  estate, I,  698 

ib.  after  notice,  Ac., I,  696 

when  liable  to  waste, n,  345 

assigns  of)  when  so  liable, . . . .  n,  345 
when  "his  executors,  Ac.,  may  re- 
cover rent  from  under-tenant,  I,  698 
for  life  of  another,  nature  of  his  estate, 

i,  671 

remedy  to,  for  rent, i,  697 

[See  Estates,  and  Landlords  and  tenants.] 

at  will  or  by  sufferance,  I,  671 

estate,  Aa,  terminated  by  notice,  I,  697 
Tenants  generally, 

attornments  by,  when  void, I,  690 

penalty  on,  for  not  yielding  possession 

after  notice, I,  696 

ib.  for  holding  over  after  notice  to  quit,  i,  696 
ib.  for  not  delivering  declarations  in 

ejectment,  Ac,  served  on  them,  . .  I,  699 
removal  of, 

in  case  of  forcible  entry  or  de- 
tainer,   II,  523 

in  case  of  holding  over  after  term, 

n,  529 
in  case  of  non-payment  of  rent,  n,  529 
in  case  of  being  discharged  under 

insolvent  act,  Ac, n,  529 

when  land  sold  by  execution, .  n,  529 
[See  Landlord  and  tenant] 

Tender  of  amends  for  injuries, n,  574 

of  amount  of  debt, H,  574 

effect  of,  in  different  cases, n,  574 

right  to  costs,  how  ascertained,  ...  n,  575 

Tenure  of  civil  offices, I,    96 

of  lands, I,  666 

Terms  of  the  court  of  common  pleas  and 

general  sessions, n,  220 

in  New  York, n,  226 

in  Albany,' II,  226 

of  mayors*  courts, n,  227 

Terre-tenant,  scire  facias  to  recover  judg- 
ment against, n,  598 

executions  against, n,  381 

Territorial  jurisdiction  of  state, I,     75 

Territorial  limits  and  divisions  of  state, .  I,    75 

Teste  ana  return  of  process  generally,  . .  n,  287 

no  particular  time  necessary,  except  to 

charge  bail, n,  576 

in  supreme  court, n,  205 

in  courts  of  oyer  and  terminer,. ...  n,  215 

in  courts  of  common  pleas, n,  219 

in  mayors'  courts, u,  228 

Testimony,  how  taken  by  legislative  com- 
mittees,   I,  157 

of  persons  within  this  state,  how  taken 

conditionally,   n,  407 

out  of  this  state,  how  taken, n,  409 

how  perpetuated, n,  414 

[See  Evidence,] 
H— 114 


Threatening  letters,  sending  to  obtain  pro-    ma. 

'  perty, n,  698 

Timber,  cutting  down,  punishment  for, . .  n,  716 

or  carrying  away  timber  cut, n,  715 

floating, l,  650 

Time,  computation  o( i,  562 

Gregorian,  or  new  style,  adopted,.. .  i,  562 

what  to  be  deemed  leap  years, i,  563 

year,  Aa,  defined, I,  563 

added  day  of  leap  year, i,  563 

"month  "  to  mean  calendar  month, .  I,  563 
of  commencing  actions  for  land, . . .  n,  304 

ib.  personal  actions, n,  306 

ib.  actions  for  penalties,  Ac., n,  308 

ib.  suits  in  equity, n,  308 

Tioga,  county  of  named, I,     80 

to  have  two  members  of  assembly, .  J,  150 
supervisors  of,  where  and  when  to 

meet, n,  339 

towns  in,  may  offer  rewards  for  de- 
struction of  wolves,  Ac., I,  334 

TUte  to  property,  by  special  provisions, .  H,      1 

to  land,  by  descent, I,  701 

by  devise, n,    68 

plea  of,  in  justices' court, n,  253 

to  personal  property  in  certain  cases,  I,  715 
Titles  to  land,  pretended,  buying  them,.,  n,  713 

failure  of,  on  judicial  sales, n,  389 

Tobacco,  leaf,  inspection  of, i,  527 

inspector  of,  in  New  York,  how  ap- 
pointed, Aa, I,  90,  106 

Tompkins,  county  of,  named, i,    80 

to  have  three  members  of  assembly,  i,  150 
supervisors  ot,  when  and  where  to 

meet, I,  339 

actions  for  escheated  lands  in,  where 

tried, I,  256 

Tbwns, 

applications   for   erection  or  division 

of; I,    82 

notices  how  given,  Aa, I,    82 

surveys  and  maps  to  be  furnished,  Aa, 

I,    82 

justices  how  elected,  Aa, I,  117 

ib.  in  new  towns, i,  101 

election  districts  in, i,  121 

laws  to  be  sent  to  new  towns, I,  168 

disputes  concerning  division  lines,  how 

settled, I,  182 

surveys  and  maps  of,  may  be  required 

by  surveyor-general, i,  182 

their  powers  and  rights  as  bodies  cor- 
porate,  I,  310 

legal  proceedings  in   favor   of,    and 

against  towns, I,  329,  n,  494 

lands  of)  actions  for  penalties  for  tres- 
passing on,  i,  330 

town  charges, I,  331 

effects  of  division  or  alteration,  on  rights 

and  liabilities  of, i,  311 

town  lands,  Aa,  how  disposed  of,  . .  i,  311 
provisions  as  to  school  moneys,. . . .  i,  413 

as  to  burying  grounds, I,  333 

special  provisions  concerning  certain 

towns, i,  333 

Town  accounts,  auditing  of, 328,  461,  579 

Town  charges,  what  to  be, i,  331 

Town  clerk,  how  chosen,  Aa i,  316 

oath  of  office, i,  318 

penalty  for  refusing  to  serve, i,  319 
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Tbwn  clerk:  nam 

his  general  powers  and  duties, i,  323 

his  compensation, I,  329 

duty  under  election  law, i,  121 

to  be  clerk  of  town  meetings, i,  315 

when  to  transmit  to  persons  elected, 

notice  of  election, i,  317 

to  be  one  of  town  auditors, I,  328 

duties  as  such, I,  328,  461,  579 

duties  as  to  common  schools,' i,  422 

to  deliver  over  books  and  papers  to 

successor,  Ac, i,  331 

his  powers  and  duties  in  relation  to 

applications  for  new  towns,  Ac.,  i,     81 

floating  timber, I,  652 

orders  laving  out  highways,  &c,  i,  473 
election  of  justices  of  the  peace  in 

new  towns, I,  102 

papers  and  books  of  justices,  . .  n,  278 

special  town  meetings, J,  314 

entering  note  of  strays, i,  324 

of  Queensbury,  duties  of,  in  relation  to 

floating  timber, I,  653 

Town  meetings,  annual, I,  312 

where  held, . .  i,  312 

electors  to  fix  time  for  holding, I,  312 

officers  to  be  chosen  at, I,  313 

powers  of  electors  at, I,  313 

special, i,  314 

orders  made  at  town   meetings, 

effect  of, '. . .  I,  315 

civil  process  not  to  be  served  dur- 
ing,  I,  315 

mode  of  conducting, J,  315 

Town  officers,  election  o£ I,  316 

qualifications  of, I,  317 

oath  of  office, i,  318 

neglect  deemed  refusal  to  serve,  I,  318 
notice  of  acceptance  when  given,  . .  i,  318 
neglect  deemed  refusal  to  serve,  I,  318 
collector  and  constable  to  give  security, 

I,  319 
neglect  deemed  refusal  to  serve,  i,  319 
penalties  on  certain  officers  for  refusing 

to  serve,  I,  319 

Quakers  not  liable  in  certain  cases. .  I,  320 
penalty  for  acting  without  oath,  ...  I,  320 

tenure  of  their  offices, I,  320 

vacancies  in,  and  mode  of  supplying,  I,  320 

resignations  how  made,  Ac., I,  320 

general  duties, \ '. . .  I,  321 

vacancies  in  office  of  collector, I,  371 

ib.  in  office  of  overseer  of  highways,  I,  463 
to  deliver  books*  papers,  Ac.,  to  their 

successors,  I,  331 

delivery  how  compelled, I,  332 

duty  under  election  law, i,  118 

compensation  of, I,  329 

Town  poor,  how  supported,  Ac., i,  575 

7bum*eafer,  to  be  diosen  in  each  town,  i,  313,  316 

oath  of  office, i,  316 

penalty  for  refusing  to  serve, i,  320 

Trade,  regulation  of, i,  488 

Transfer  books  of  corporations, I,  558 

Transcripts  of  dockets  of  decrees  to  be  sent 

to  clerks  of  the  supreme  court, n,  189 

of  records, i,  712 

of  U.  S.  judgments, n,  578 

of  papers  generally,  how  certified, .  n,  420 
fravehng  of  legislature, I,  160 


Treason,  against  this  state,  defined,  . . . .  n,  676 

punishment  of  death  for, n;  676 

outlawry  on  conviction  for,  . . .  n,  666,  769 

proof  required  in  trials  for, n,  760 

Treasurer,  county, 1,89, 104,366,  368 

[See  County  treasurer.] 

state,  how  appointed,  Ao, i,  86*     96 

his  oath  of  office, i,  109 

to  give  bond,  Ao, I,  177 

resignation  of, i.  111 

when  governor  may  vacate  office, 

1,113 
and  make  a  temporary  ap- 
pointment,    i,  113 

a  commissioner  of  the  land  office,  l,  103 
powers  and  duties  as  such,  I,  197 
a  commissioner  of  the  canal  fund, 

I,  104 

powers  and  duties  as  such,  i,  191 

may  administer  certain  oaths,. .  I,  186 

his  general  powers  and  duties,,  i,  177 

as  state  canvasser, i,  137 

depositee  by, I,  173 

his  bank  books  to  be  examined  by 

comptroller,  Ac, i,  171 

his  accounts,  when  closed  and  how 

examined, i;  173 

committee  for  examining,  how 

appointed, i,  178 

their  compensation, i,  179 

to  attend  legislature, i,  187 

his  office  where  to  be  kept,. . . .  I,  1S7 

his  salary, i,  190 

clerk  hire, I,  191 

contingent  expenses  of  office, . .  i,  191 
may  search  public  offices  and  re- 
quire copies,  Ao,  gratis,. . . .  n,  669 

of  the  regents, I,  404 

Treasurer  of  state  of  Connecticut,  convey- 
ances by,  how  verified, i,  711 

Trees,  cutting,  Ac.,  when  treble  damages  re- 
coverable,  n,  349 

growing,  cutting  them  down, n,  716 

carrying  them  away  after, n,  716 

fruit,  maliciously  injuring, n,  716 

ornamental,  injuring  maliciously,  . .  n,  715 
containing  marks  of  boundaries,  defac- 
ing, Ac,  n.  718 

on  land  laid  out  for  highways  to,  whom 

to  belong, 1,  486 

on  Bides  of  highways,  may  be  planted, 

Ac., I,  486 

penalty  for  injuring  them, i,  486 

for  felling  trees  on  highways, 

I,  483 
for  not  removing  fallen  trees, . .  1,  483 
Trespass,  when  action  must  be  brought, .  n,  306 
when  it  may  be  brought  by  executors 

and  administrators, n,  117 

when  against  them, n,  117 

when  by  reversioners,  Ao, i,  701 

treble  damages  when  to  be  recovered,  n,  349 
exception;  casual  trespasses,  Ao, 

n,  349 
trespasses  on  town  lands,  proceedings 

in  actions  for, n,  494 

on  state  lands, I,  209 

penalty  for  trespassing  thereon,  1,  309 
how  collected  and  applied,  . . . .  i,  309 
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defendant  how  imprisoned, ....  i.  210 

on  lands  belonging  to  canal  fund,  . .  I,  210 

when  punished  as  a  misdemeanor, . .  n,  715 

cutting  down  timber, n,  716 

carrying  away  timber  cut  down, ...  n,  715 
maliciously  injuring  fruit  and   shade 

trees,  n,  715 

maliciously  severing  produce  from  soil, 

n,  716 
severing  from  the  freehold  and  carry- 
ing off  things  attached, n,  705 

digging  soil  from  city  lots, it,  715 

on  the  case,  may  be  brought  for  certain 

trespasses, n,  674 

Trial  by  battle  or  grand  assize,  Ac.,  abolished, 

n,  426 

by  iury,  right  of  secured, i,    84 

of  part  aliens,  abolished, .  n,  437,  758 
issues  of  fact  in  courts  of  law  to 

be  tried  by,  or  by  referees,  .  n,  426 
certain  issues  in  chancery  to  be 

tried  by  jury, n,  150,  181 

in  what   counties   issues    to  be 

tried,   n,  426 

general  and  special  rules  concern- 
ing place  of  trial, n,  426 

proceedings  preparatory  to  trial  by 

t  jury, n,  427 

circuit  roll, n,  427 

notice  of  trial, n,  427 

costs  on  countermanding, n,  642 

notes  of  issue, n,  427 

venires  abolished, n,  427 

except  when  foreign  jury  or- 
dered,   n,  427 

mode  of  obtaining  such 

jury, n,  427 

return  and  summoning  of  jurors,  n,  427 
special  juries,  how  ordered,  Ac.,  n,  435 

proceedings  at  trial, n,  436 

jury  from  bystanders, . . . .  n,  437 

challenges, n,  437 

ballots  of  jurors  to  be  made,  Ac.,  n,  438 

how  drawn  out,  Ac, n,  438 

special  verdict  may  be  found,  .  n,  439 

attaints  abolished, n,  439 

bills  of  exceptions, n,  440 

judgments  as  in  case  of  non-suit 

for  not  bringing  cause  to  trial,  n,  441 
continuance  on  circuit  roll,  when 

cause  not  tried, n,  441 

on  suggestions, n,  574 

in  justices1  courts, n,  258 

injunctions  to  stay  trial,  on  what  terms 

to  be  issued, n,  196 

trials  for  crimes, n,  767 

by  what  juries, n,  768 

twenty-four  names  in  all  cases  to 

bo  in  box, n,  768 

how  names  supplied,  ....  ii,  758 
juries  of  part  aliens  abolished, .  n,  758 
indicters  not  to  be  on  petit  jury,  n,  758 
right  of  peremptory  challenge,  n,  758 
same  right  of  challenge  as  in  civil 

cases, n,  769 

certain  persons  not  to  be  on  jury 

in  capital  cases, n,  759 

in  felony,  defendant  to  be  present, 

ii,  759 


Trial,  Ac:  rim 
in  other  cases,  may  appear  by  at- 
torney,  n,  769 

provisions  relating  to  civil  trials, 

extended  to  criminal  cases, . .  n,  759 
proof  necessary  in  treason,  . . .  n,  759 
proof  required  in  certain  conspira- 
cies,  n,  760 

what  sufficient  in  rape,  Ac,  n,  760 
when  one  of  several  defendants  to 
be  discharged  before  testimony 

closed, n,  760 

what  defendants  may  require  sepa- 
rate trials,  n,  760 

exceptions  by  defendants,  effect 

of; n,  760 

proceedings  thereon n,  760 

in  what  county, n,  758 

receivers  of  stolen  property, . .  n,  750 

offenses  on  board  vessels,  . . . .  n,  750 

committed  near  boundary  of  a 

county, ii,  750 

for  robbery,  Ac.,  in  county  where 

property  is  carried, n,  751 

on  charge  for  kidnapping,  . . . .  n,  684 
for  selling  colored   persons  kid- 
napped,  n;  684 

for  sending,  Ac.,  challenges  to  duel 

out  of  the  state, n,  708 

for  bigamy  Or  polygamy, n,  709 

Trover,    for   goods   received    contrary   to 

•     statute,  form  of  declaring  in, 363,  504 

pleadings  in  such  action, n,  604 

Troy,d*yof, 

clerk  of,  to  return  names  of  assessors 
and  collectors  to  comptroller,  . . . .  i,  379 

inspectors  of  sole  leather  in, ij    90 

offishin, I,     90 

of  hops  in, i,    91 

recorder  of, I,     88 

marshal  of,  how  appointed,  Ac., . . . .  i,    97 

mayor's  court  in, n,  226 

duties  of  overseers  of  poor  in, I,  580 

quarantine  &t, I,  395 

other  provisions  for  preservation 

of  health  at, I,  395 

school  districts  and  school  moneys  in,  J,  449 
Trusts  and  trustees,  generaUy, 

certain  trusts  abolished, i,  676 

persons  entitled  to  possession  of  land, 
declared  the  legal  owners  thereof,  i,  677 
and  such  lands  liable  to  debts, 

executions,  Ac., n,  381 

active  trusts  excepted, I,  677 

trustees  of  estate  for  another  to  take 

no  interest, I,  677 

but  resulting  or  implied  trusts  not 

affected,    I,  677 

nor  certain  express  trusts, I,  677 

grant  by  one,  for  money  paid  by  another, 

no  trust  to  result, I,  677 

except  for  benefit  of  creditors, .  i,  677 

further  exception, ],  677 

purchasers  in  good  faith,  not  affected 

by  implied  trusts,  Ac, I,  678 

purposes  for  which  express  trusts  may 

be  created, I,  678 

certain  devises  in  trust  deemed  powers,  I,  678 
in  certain  cases,  profits  of  land  liable  to 
creditors, I,  678 
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express  trusts  not  before  authorized,  to 

be  powers  in  trust, i,  678 

in  such  case,  land  to  remain  in  and 
to  descend  to  person  entitled,  j,  679 
trustees  under  valid  express  trust  to 

have  whole  estate, i,  679 

qualification  of  this  rule, i,  679 

estates,  Ac.,  not  included  in  express 

trust,  to  remain  in  grantor, i,  679 

powers  of  parties  interested  in  certain 

trusts,  over  them, i,  679 

conveyances  not  declaring  trust,  when 

absolute, I,  679 

sales,  Ac,  contrary  to  trust  expressed 

in  the  instrument,  void, I,  680 

misapplication  of  money  received  by 

trustees,  not  to  affect  others,  . . . .  i,  680 
estate  of  trustee,  when  to  cease, . . .  i,  680 
disposition  of  trust,  Ac,  on  death  of 

surviving  trustee, I,  680 

resignation  and  removal  of  trustee,  in 

case  of  express  trusts, i,  680 

appointment  of  now  trustees, i,  680 

trustee  holding  over  after  termination 

of  his  estate, i,  700 

certain  trusts  not  affected  by  settlement 

before  surrogates, n,    97 

grants  and  assignments  of  trusts  to  be 

in  writing, n,  142 

bills  in  chancery  relating  to  trusts  not 

cognizable  at  law,  when  to  be  filed,  n,  308 
trustees  not  to  be  held  to  bail,  unless, 

Ac., n,  369 

property  in  their  hands,  how  assessed, 

Ac.,   i,  363 

Trust  powers,  general,  defined, i,  684 

special, i,  684 

when  imperative, i,  684 

v&en  irrevocable, i,  685 

how  construed  and  executed, i,  684 

chancery,  when  to  execute,  Ac, . . . .  x,  686 
subject  to  certain  rules  of  law  applica- 
ble to  trusts, x,  686 

when  creditors  may  compel  execution 

of,   i,  685 

*   how  affected  by  insolvent's  discharge,  i,  685 
Trustees,  of  absconding  debtors,  when  and 

how  to  be  appointed, u,    13 

powers  and  duties, xi,    41 

of  debtors  imprisoned  for  crimes, . .  xi,    16 

powers  and  duties  of, ir,    41 

of  insolvent  debtors  generally, 

their  powers,  and  duties, n,    41 

removal  of, it,    51 

appointment  of  new  trustee, . .  n,    52 

renunciation  of, n,    51 

of  colleges,  their  powers  and  duties, .  x,  406 

of  dissolved  corporations, i,  557 

of  academies,  their  powers  and  duties, 

x,  408 

of  school  districts, x,  428 

actions  by  and  against, xx,  494 

recoveries  against  them,  how  col- 
lected,    n,  497 

of  gospel  and  school  lots, x,  456 

actions  by  and  against, ix,  494 

recoveries  against  them,  how  col- 
lected,    ii,  497 

Thdh,  on  indictment  for  libel, x,    86 


Turnpike  roads,  construction  o£ x,  538 

carriages  meeting  on,  to  torn  to  rights 

1,  648 

inspectors,  how  appointed,  Ac,,  x,  91,  106 

644 

their  powers  and  duties,  Ac,  . .  x,  644 

corporations,  how  incorporated,  . . . .  I,  635 

choice  and  powers  of  directors,  x,  535 

how  forfeited  or  dissolved,  . .  - .  x,  638 

construction  of  road  by, x,  538 

appraisement  of  damages, .  X,  648 

collection  of  tolls,  Ac, E,  648 

provisions  embracing  turnpike  cor- 
porations now  existing^ i,  543 

gates  protected, i,  646,  n,  718 

Two-third  votes, i,  158 

Ulster,  county  of,  named, ...I,     88 

to  have  two  members  of  assembly,  .  x,  158 
supervisors  o$  where  and  when  to  meet, 

I..338 

inspector  of  sole  leather  for, x,     98 

leases  in,  need  not  be  recorded, x,  715 

Unappropriated  land, x,  200,  208 

Unauthorized  banking,  prohibited, t,  888 

insurances  prohibited, x,  883 

United  States, 

constitution  of; i,     11 

index  to, x,       3 

officers  of,  ineligible  to  legislature,  .  x,     93 
certain  judges  of,  may  take  proof;  Ac, 

of  deeds, x,  708 

ib.  certain  ministers  and  foreign  consuls, 

i,  708 

United  Stales  Senators, x,  144 

United  State  Statutes,  distributed, i,  167 

courts  ot,  sitting  in  tins  state,  transcripts 
of  their  judgments  to  be  entered, 

Ac., n,  578 

imprisonment  of  parties  cc  dvH 

process  from, n,  482 

persons  committed  for  offences 
against,  how  imprisoned  in  coun- 
ty or  state  prisons, xx,  819 

debts  to,  not  affected  by  insolvents' 

discharges,  Ao, n,    40 

when  to  be  first  paid, n,    48 

University,  of  this  state,  instituted, x,  403 

regents  of,  organization  and  powers,  i,  403 
[See  Regents  of  the  University.] 
Unknown  defendant,  how  named  in  capias, 

ix,  359 
Unknown  owners,  in  partition,  notice  to, .  n,  328 

effect  of  judgment  as  to, xx,  332 

their  shares  of  proceeds  of  sates,  how 

disposed  of, n,  335 

Unusual  punishments, x,    85 

Use  and  occupation,  certain  agreements  for, 

iu  New  York,  how  construed, x,  895 

when  landlord  may  recover  in  action 

for, i,  698 

suggestion  for,  to  be  used  instead  of 

action  for  mesne  profits, xx,  319 

Uses  and  Trusts, x,  676 

Usury,  prohibition  against  taking, x,  725 

persons  paying,  may  recover  back,  .  i,  725 
when  to  be  recovered  by  officers  of 

poor, x,  728 

contracts  affected  by,  void, , .  x,  728 
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except   negotiable  instrument  in 

certain  cases, i,  726 

offenders  compelled  to  answer  bills  of 

discovery, i,  726 

discovery  and  return  of  excess,  to  ex- 
onerate from  penalty, i,  756 

party  filing  bill,  need  not  pay  interest 

nor  principal, i,  726 

Vh'ca,  inspector  of  sole  leathor  at, i,     90 

inspection  of  hops  in, I,     91 

school  moneys  in, i,  454 

Vacancies, in  civtt  offices,  what  to  pro- 
duce,   i,  112 

when  notice  thereof  to  be  given, ...  i,  112 
when  governor  may  supply,  ..  I,  112,  113 
special  elections  to  supply,  ...  I,  119,  321 
when  supplied  at  general  elections, .  i,  119 

in  town  offices, I,  320,  321 

[See  the  various  officers  enumerated  in 
this  Index.] 
Vagrants  and  beggars,  who  so  deemed,  . .  i,  585 
constables  and  other  officers  to  carry 
them,  when  required,  before  magis- 
trate,   j,  585 

powers  and  duties  of  magistrate,  I,  586 
may  be  searched  for  property,  ....  n,  771 
children  begging,  to  bo  sent  to  poor  or 

alms-house,  Ac., I,  586 

Vendor  and  purchaser, n,  136 

[See   Conveyances,  fraudulent  convey- 
ances  and  Sales.] 

Venire,  in  justices'  court, u,  250,  261 

abolished  in  other  courts,  except  in  case 

of  foreign  jury, u,  427 

Venue,  rules  concerning, II,  426 

in  suits   against  public  officers,  Ac., 

n,  365,  426 

Verdict,  jury  may  find  special, n,  439 

jurors  not  to  be  questioned  for, ... .  n,  439 

motion  to  set  aside, n,  440 

oertain  defects,  cured  by, n,  442 

may  be  received  on  Sunday, n,  285 

proceedings  after,  not  to  be  stayed  by 

supreme  court  commissioner,  Ac.,  n,  290 
in  ejectment,  how  rendered,  Ac., ...  II,  315 

Vessels  subject  to  quarantine,  Ac., I,  385 

duty  of  pilots  in  relation  to, i,  385 

regulations  concerning  such  ves- 
sels,   J,  385 

egulations  concerning  vessels  ex- 
empt or  released, I,  386 

penalty  for  violating  regulations,  I,  389 
gaming  and  other  disorderly  prac- 
tices in  canal  and  other  vessels 

prohibited, i,  612 

liquor  under  five  gallons,  when  not  to 

be  aold  on  board  of, I,  635 

penalty,  how  collected, i,  635 

navigation  by,  regulated, I,  636 

particularly  steamboats, i,  636 

when  lights  to  be  shown, i,  638 

proceedings,  when  seized  under  attach- 
ment against  absconding  debtor, .  u,      5 
unduly  lading  to  endanger  life,  Ac.,  u,  717 
offenses  committed  in,  where  tried,  n,  750 

Veto  of  Governor, \  156 

Vice-chancellors, 

their  powers  and  duties, ii,  174 


Vice-chaneeUors ;  pigs. 

powers  in  respect  to  moneys  paid  into 

court, n,  178 

View,  writ  of,  abolished,  but  defendant  may 

have  order  for  bill  of  particulars, ....  n,  352 
ViUage,  notice  of  application  for  erection  or 
alteration  of,  how  published,  Ac.,  .  j,  81,  154 

map  to  be  procured  and  filed, 1,    82 

Voters,  qualification  of, I,  116 

disabilities  of, I,  116 

privileges  of, i,  116 

procuring  illegal, I,  146 

Votes,  canvass  ot, I,  130,  133 

for  president,  Ac., I,  143 

Voting  at  elections,  mode  of, I,  125 

ib.  at  town  meetings, I,  316 

more  than  once,  punishment  for, ...  I,  146 
Voucher,  in  actions  relating  to  land  abolished 
but  landlord,  Ac,  may  defend, n,  352 

Wagers,  all  declared  unlawful, I,  614 

all  contracts  on  account  of,  void, . . .  I,  614 
money  and  property  wagered  may  be 

recovered  of  stakeholder, i,  614 

certain  insurances,  Ac.,  excepted, ...  i,  614 
Wardens  of  port  of  New  York^  how  ap- 
pointed, Ac., J,  88,  105 

Wards,  their  remedies  against  their  guardi- 
ans,  i,  700,  n,  150,  344 

[See  Guardians  and  Infants.] 
Warrant  of  attorney,  need  not  be  filed, 

Ac., n,  362 

Warranties,  lineal  and  collateral,  abolished, 

I,  689 
heirs  and  devisees  how  far  liable, . .  i,  689 

Warrants  from  justices*  courts, n,  242 

not  to  be  issued  against  oertain  canal 

officers, I,  224 

adjournments  upon,  n,  254 

by  county  treasurers  against  collectors, 

when  issued, I,  372 

duty  of  sheriff  thereon, I,  372 

return  of,  how  compelled,  i,  373,  n;  576 

for  witness, n,  417 

on  criminal  charges, 

by  what  officers,  A  when  issued,  n,  730 

need  not  be  sealed, n,  730 

when  to  be  indorsed  in  another 

county, n,  752 

when  need  not  bo  so  indorsed,  n,  752 

justice  not  liable  for  indorsing;  n,  752 

[See  Arrest  on  criminal  charges.] 

to  seach  for  stolen  property, . .  I,    84, 

n,  771 

[See  Search  warrants.] 

on  indictments,  who  to  issue,,  n,  752 

Warrants  on  treasury, i,  170 

Warrant  for  inflicting  death,  when  issued,  n^  678 

its  contents, n,  678 

how  execution  of,  suspended, n,  678 

Warren,  county  of,  named, i;    80 

to  have  one  member  of  assembly, . .  I,  150 
supervisors  of;  where  A  when  to  meet,  i,  339 

poor  in,  a  county  charge, i,  572 

how  supported,  Ac., l,  672 

Washington,  county  of,  named, i,    80 

to  have  three  members  of  assembly,  i,  150 

jail  in, n,  448 

supervisors  of,  where  and  when  to 
meet) i,  339 
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Washington,  county  of:  tag*. 

poor  in,  a  county  charge, i,  572 

how  supported,  Ac., i,  5*72 

clerk's  office  in,  i,  348 

Waste,  who  may  sue  for,.,  i,  701,  ii,  160,  344 

who  liable  to,  .' i,  701,  n,  160,  344 

process  and  service, n,  345 

rule  to  plead  and  default,  n,  345 

trial;  view;  damages, n,  345 

general  judgment, u,  346 

judgment  in  case  of  joint  tenants,  Ac.,  n,  346 

proceedings  thereupon, u,  346 

staving  waste  pending  suit, n,  347 

of  lands  sold  by  execution,  action  for,  n,  347 
certain  acts  permitted  after  sale,  and 

until  conveyance, n,  347 

order  to  prevent  waste  of  land  so  sold, 

u,  347 

enforcement  thereof, n,  348 

Water,  land  under,  how  granted  by  commis- 
sioners of  land  office, I,  208 

privileges  and  sale  of  surplus  waters,  i,  231 

Waters,  obstruction  of, i,  483,  636 

taken  for  canals, i,  225 

surplus  on  canals, i,  231 

Waterford,  inspector  of  sole  leather  at, . .  i,    90 

Wayne,  county  of,  named, i,     80 

to  have  two  members  of  assembly, .  i, 
supervisors  of,  when   and  where  to 

meet, i, 

Weigher  at  quarantine  ground, i,  91, 

Weights  and  measures, 

a  county  sealer  to  be  appointed  for  each 

county, i, 

how  appointed,  Ac., i,  105 

sealers  of  Albany  and  Oneida  counties 

to  be  assistant  state  sealers, i,    90 

a  town  sealer  to  be  chosen  for  each 

town, it  313 

oath,  Ac., i,  318 

Westchester,  county  of,  named, i,     80 

to  have  three  members  of  assembly,  i,  150 
supervisors  of,  where   and  when  to 

meet, i,  339 

clerk's  office  in, i,  348 

wreckmasters  in, i,    91 

penalty  for  ferrying  without  license 

does  not  extend  to, i,  486 

town  of,  to  choose  trustees,  Ac,  . . . .  i,  333 

Wharves  on  canals,  . .  % i,  249 

WhitehaU,  inspector  of  hops  at, i,    91 

Widows,  of  what  to  be  endowed, ........  i,  691 

of  aliens,  when  entitled  to  dower, . .  i,  691 
when  entitled,  in  case  of  exchange, .  i,  691 

of  mortgagors,  when  entitled, i,  691 

of  mortgagees,   not   entitled,   unless, 

Ac., i,  692 

when   to   elect   between  dower  and 

jointure,  Ac., i,  693 

when  between  devise,  Ac,  and  dower,  i,  693 

when  deemed  to  have  elected, i,  693 

may  tarry  in  husband's  house  forty  days, 

Ac., i,  693 

may  bequeath  crop  of  dower  land, .  i,  695 
when  liable  to  action  of  waste, . . . .  n,  344 
dower  of,  when  forfeited, . . .  I,  692,  n,  152 

when  barred  by  jointure, i.  692 

when   barred    by  assignment  of 

dower, i,  694 

when  to  be  demanded, i,  693 


Widows,  dower: 

proceedings  for 


appeals  to  supreme  cent,. .  i$ 
ejectment  for  recovery  <£ ., 
damages,  when  reoorerod, . 

how  estimated,...  i,St 
collusive  recovery  ofj  sot  lip 

dice  infant  heira,  .... 
claim  for,  how  satisfied,  abb 

land  under  anrropte'io 

ib.  sale  of  infant's  estate, 

ib.  in  partition, 

jointure  of,  when  forfeited, ... 

right  ofj  to  dower  or  jantisa,  s 

footed  by  acts  of  husband,  fc, 

may  recover  lands  lost  by  hate 

of  a  man  leaving  children,  bwi 
certain  articles  deducted  fita 


disposition  thereof; 

[See  Dower] 
Wife,  when  she  may  defend  with  i 

of  certain  debtors,  may  be  o 

suits  by  and  against,  fordhraroevB 

ration, 

cannot  devise, .......... 

conveyances  by,  how  to  be  a* 

lodged,  Ac, 

powers  to, 

letters  testamentary  to, 

dower  of, - 

living  separate  from  her  hnsm** 

to  have  custody  of  cbfldiw,. ••■* 
administration  of  her  estate,  fe,  M 

killing  of  husband  by, •••* 

[See  Marriage,  and  &&**** 
Wild  cols,  certain  towns  may  aBwW, 

for  killing, '* 

WUIb  and  Testaments, •-  ^ 

of  realprqperty,  who  may  m*  ,* 

what  may  be  devised, .  i&* ' 
who  may  take  by  deviflj'^; 
will  when  to  pass  ii** 

estate, •, 

creditor  competent  wtojSj ■• 
witnesses  maybe  subpes*  ^ 

what   proofs  to  be  *&> 

how, HHilii    \ 

will,  when  to  he  reoww-" 
will  and  record,  to  be  en»» 
proofs  where  witnesses  a** 

how  taken,  Ac.,  and  their  efi*1 


records  of  certain 


and**1* 


ifw^nbe^otre^rdW^J 
years,  purchases  from  new  ^ 

exef^mfa^if^f^ 
of  personai  property,  who  osj^ 
^written  wills  M*W  "T 
by  soldiers  or  manner.''' 
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;  and  testaments :  pjuul 
surrogate  proving  will,  when  ex- 
clusive jurisdiction, n,    61 

probate,  when  evidence, n,    61 

next  of  kin  may  contest  probate, . .  ii,    61 

proceedings  thereon, n,    61 

surrogate  may  revoke  or  confirm, 

n,    62 
entry  and  notice  thereof  if  probate 

be  revoked, n,  62,  630 

effect  of  notice, n,    62 

expenses  of  contest, n,    62 

provisions  applicable  to  wills  of  both 

real  and  personal  estate, n,    63 

wills,  how  executed, ii,    63 

to  be  subscribed  by  testator, . .  n,    63 
subscription,  when  A  bow  made,  n,    63 

declaration  by  testator, n,    63 

to  be  at  least  two  attesting  wit- 
nesses,   n,    64 

witnesses  to  write  opposite  their 
names,  their  places  of  residence, 

n,    64 
-  may  be  deposited  with  certain  offl- 

*  cors  for  safe  keeping, u,  421 

|  to  whom  to  be  delivered, .  II,  421 

when  to  be  opened,  Ac., . .  n,  432 
written  wills,  how  revoked  or  canceled, 

ii,    64 
when  revoked  by  marriage  and 

birth  of  issue, n,    64 

will  of  unmarried  woman,  revoked 

by  marriage, ii,     64 

bond,  Ac.,  to  convey  property  de- 
vised, not  a  revocation,  . . . .  n,     64 
nor  is  an  incumbrance  thereon, 

n,    65 
conveyance,  Ac.,  when  deemed  a 

1  revocation, n,     65 

after-born  children,  when  to  have 

1  portion  of  estate,  t n,    65 

;*  and  how  to  recover, n,  476 

i-  devisee  or  legateo   may  witness 

"  will,  but  devise  void, n,    65 

when  share  to  be  saved  to  such 

witness, n,    66 

t:  and  how  to  recover  it, n,  476 

devises  in  certain  cases  not  to  lapse, 
!*  ii,    66 

rf  canceling  of  second  will,  when  not 

t  to  revive  first, n,    66 

wills,  after  proof,  how  disposed  of, 
t  n,    66 

t!  if  surrogate  be  interested,  Ac.,  first 

judge  to  tako  proof  of  will, .  u,     80 

,-  when  district  attorney  to  act, .  n,    81 

wills,  how  recorded, ii,     81 

*  testimony,  how  preserved,  . . .  n,    82 
r              copies  of  wills,  when  to  be  sent 

f  to  secretary  of  state, II,     82 

expenses  thereof,  how  paid, 
;  II,     82 

appeal  after  proof  of  will, u,  66,  630 

bond  to  be  executed, ii,    67 

power  of  circuit  judge, n,    67 

issue,  when  awarded,  ....  ir,  67,  631 

proceedings  thereon, it,  •  67 

costs  thereof,  Ac., ii,  67,  632 

further  appeal  allowed  from  circuit 
judge  to  chancellor, n,  632 


WBb  and  testaments:  pja 

wills  lost  or  destroyed,,  chancery  may 

take  proof,  Ac, n,    69 

powers,  Ac.,  of  court, u,    69 

application  and  effect  of  certain  pro- 
visions of  revised  statutes,  concern- 
ing wills, h,    69 

proof  by  non-resident  witnesses, . .  n,    68 

of  foreign  wills, n,    68 

letters  testamentary,  to  be  issued  after 

probate, n,    70 

who  competent  as  executors, . .  n,    71 
letters  to  married  women, . . . .  n,    71 

supplementary  letters, n,    71 

bonds,  when  required  of  executors, 

n,    71 
letters  of  administration  with  the 
will  annexed,  when  granted,  n,    72 
will  in  such  case  to  be  ob- 
served,   n,    74 

general  provisions  relating  to  let- 
ters testamentary,  recording  of 

wills,  Ac., n,    79 

duties  of  executors  in  taking  .and 

returning  inventories, n,    83 

in  payment  of  debts  and  lega- 
cies,   n,    88 

in  rendering  account,  Ac., .  n,    94 
in  sale,  Ac.,  of  real  estate,  n,  102 
rights  and  liabilities  o£  . .  n,  117 
[See   Executors,  and   Executors  and  adminis- 
trators.] 
Wines, 

excise  upon,  and  solo  of,  regulated, .  i,  631 
Withholding  evidence  of  offences,  agreement 

for, n,  711,  714 

Witnesses,  to  wills  of  real  or  personal  es- 
tate, at  least  two  required, u,    64 

attendance  of  witnesses  how  compelled, 

before  legislative  committees, . .  i,  157 

before  arbitrators, ii^  399 

to  prove  deeds  before  officers, i,  710 

to  prove  wiU  before  surrogate,  Ac.,  n,  58,  68 
to  have  testimony  token  conditionally, 

n,  406 
to  appear   before  commissioners   ap- 
pointed by  courts  of  other  states,  n,  413 
before  officer  without  commission, 

n,  414 
ib.  to  have  testimony  perpetuated, .  n,  414 
courts  of  record  may  issue  subpoenas, 

n,  287 

ib.  surrogates1  courts, n,  231 

subpoenas  how  served, n,  416 

ib.  in  justices'  courts, n,  257 

penalties  on  witnesses  disobeying  sub- 
poenas,   n,  417,  553 

mode  of  enforcing, n,  417 

penalties,  Ac.,  in  justices'  courts,  u,  257,  282 
privileges  of  witnesses, 

witnesses  exempt  from  arrest, .  n,  418 
how  discharged  therefrom,  u,  418 

penalties  for  arresting, n,  419 

examination  of,  dec*, 

oath  or  affirmation, n,  422 

ib.  in  justices'  court, n,  261 

what  religious  belief  necessary,  . . .  n,  425 

not  to  bo  required  to  declare  belief  n,  425 

but  belief  or  unbelief  to  be  proved, 

n,  425 
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persons  convicted  of  perjury  or  subor- 
nation of  perjury,  to  be  wholly  ex- 
cluded;   n,  701 

persons  sentenced  for  felonies,  incom- 
petent,   n,  724 

conviction  of  other  offences,  not  to  dis- 
qualify,       n,  724 

offenders  in  duelling,  Ac.,  competent, 
and  may  be  compelled  to  testify,  n,  708 

may  be  compelled  to  answer  questions 
subjecting  to  civil  suits, n,  422 

ministers  not  to  disclose  certain  confes- 
sions,   n,  422 

physicians  not  to  disclose  certain  infor- 
mation,   n,  422 

corporators  against  their  corporation,  n,  424 

persons  betting,  gaming,  Ac,  against 
accomplices, I,  616 

creditor  competent  to  will, n,    68 

plaintiff  or  his  attorney,  when  demand 
has  been  bought  for  suit, n,  298 

ib..  in  justices'  court, n,  276 

persons  within  this  state,  when  and  how 
examined  conditionally, n,  406 

testimony  of,  out  of  this  state,  when  and 
how  taken  on  commission, n,  409 

devisee  or  legatee,  to  execution  of  will, 

n,    65 

proceedings,  for  disobeying  subpoena,  n,  652 

attachment,  for  not  attending  circuits,  n,  558 

how  compelled  to  appear  before  arbi- 
trators,   n,  561 

refusing  to  be  sworn,  or  to  answer,  may 
bo  committed  as  for  criminal  con- 
tempt,    n,  282 

ib.  in  justices1  court, n,  282 

in  prison,  how  brought  up  by  habeas 
corpus,  to  testify, n,  579 

how  compelled  to  testify  on  motions,  in 
supreme  court,  n,  575 

thoir  fees  in  justices'  courts, n,  273 

not  to  bo  allowed  to  attorney  or 
counsel  in  the  cause, n,  671 

how  compelled  to  attend  courts  of  spe- 
cial sessions, u,  742 

not  to  receive  fees  therefor, . . .  n,  742 

to  be  bouncf  over  to  testify  on  criminal 
charges, n,  732 

when  may  be  required  to  give  security 
for  appearance, it,  732 

how  subpoenaed  in  criminal  cases,.,  n,  753 

not  entitled  to  fees, n,  754 

but  expenses  of  foreign  and  poor 
witnesses  to  be  paid, n,  778 

when  testimony  may  be  taken  in  crimi- 
nal cases,  by  commission, n,  756 

when  it  may  bo  taken  conditionally,  in 
such  cases, ir,  755 

person  charged  with  crime,  not  com- 
pelled to  be  witness  against  himself, 

I,    84 

entitled  to  bo  confronted  with  witnosses 
against  him, i,    84 

and  to  have  process  for  his  own  wit- 
nesses,     I,    84 

who  competent  in  case  of  bribery, .  n,  704 

refusing  to  testify, n,  704 

Women,  not  to  be  imprisoned  on  executions 
ftom  justices' courts, •. n,  270 


Women:  pmb 

settlement  under  poor  laws, I,  S73 

wills  of  unmarried  women,  revoked  by 

marriage, n,      64 

age  for  making  wills  of  personal  estate,  ix,     61 

ravishing,  n,      83 

knowing  without  consent  above    10 

years  old, n,  683 

compelling  to  marry  or  be  defiled, . .    n,  683 
taking  forcibly  to  be  married,  Ac.,  .    n,  683 
under  14*  taking  without  consent  of  pat- 
rents,  to  prostitute,  marry,  Ac, . .    n,  683 
[See  Married  women,  Widows,  (fee.  J 

Woods,  firing  ot, x,  6SO 

Worship,  to  be  free, I,     84 

Wreck  masters,  how  appointed,  Ac.,.  I,  91,  106 
their  powers,  duties  and  Uabilitios,  .  j;  843 
Writing,  when  necessary  to  convey  interest 

inlands, n»  13* 

other  requisites, I,  689 

contracts  to  sell  or  lease  land,  to  be  in 

writing,  n,  138 

certain  agreements  to  be  in, n,  140 

what  to  be  deemed,  in  forgery,. . . .  n,  695 
Writs  and  process,  to  be  granted  to  all  per- 
sons,   K,     85 

provisions  concerning,  . .  n,  186,  205,  284 

to  be  in  name  of  people, n,  384 

how  sealed, n,  186,  285 

in  English  language, n,  285 

teste  ot, n,  186,  205,  28? 

how  subscribed, n,  288 

time  between  teste  and  return  ot, . .  n,  576 
not  to  be  served  during  elections,  ..  i,  116 

nor  during  town  meeting, i,  315 

proceedings  in  case  of  resistance  to,  n,  459 
not  affected  by  adjournment  of  courts, 

n,  28t 

issuing  of,  to  save  limitations, n,  308 

[See  Attachment,  Capias,  <£&,  and  the 
several  courts  in  this  index.] 

writ  of  assize  abolished,  Ac., n,  354 

of  dower  abolished, n,  354 

of  view  abolished, n;  353 

of  error,  in  civil  cause  to  issue  of  course, 

D,  613 

proceedings  in, n,  613 

in  criminal  cases, n,  764 

[See  Error,  writ  of.] 

of  habeas  corpus, I,  84,  154,  n,  579 

[See  Habeas  corpus.'] 
of  inquiry,  in  actions  on  bail  bonds,  n,  370 
in  actions  on  bonds  for  perform- 
ance of  covenants, n,  392 

to  assess  damages  in  suits  for 

land, n,  353 

of  nuisance, n,  343 

of  possession, n,  317 

of  right,  abolished, n,  354 

Yatea  county  of,  named, i,    80 

to  have  one  member  of  assembly,. .  i,  150 
supervisors  of,  where  and  when  to 

meet, i,  339 

Tear,  how  computed, «.  i;  563 

what  to  be  deemed  leap  year, i,  663 

added  day  of,  how  computed, . .  I,  563 
political,  to  commence  on  first  of  Jan- 
uary,   j,  107 

Teas  and  nays  to  be  taken, i,  156 
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